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INTRODUCTION






Cultures of Legality: Judicialization and Political
Activism in Contemporary Latin America

Alexandra Huneeus, Javier Couso, and Rachel Sieder

INTRODUCTION

Legal practices and ideas about law are undergoing dramatic change in Latin
America. Today, a turn-of-the-century crop of constitutions grants high courts greater
powers; provides long lists of social, economic, and cultural rights; and assigns inter-
national treaties constitutional status — or better — within the hierarchy of laws.
Judges, in turn, have embraced a new role. In the past, courts were not expected
to defend - let alone expand - citizen rights, but to quietly preserve the status quo
through formalist interpretation. As one scholar put it only two decades ago, “per-
sistent cultural attitudes™ have meant that Latin American judges lack “the values
necessary for actively guarding the constitution against popularly elected leaders”
(Rosenn 1987). But in recent years several high courts have begun to cast themselves
as defenders of rights and to intervene in significant political controversies. And, cor-
respondingly, political claims more often take legal forms. Activists throughout the
region increasingly use courts as a stage for their struggles and as a portal through
which to import favorable international norms. The growing importance of law,
legal discourse and legal institutions in the political arena hasled scholars to report
that a “judicialization of politics” is underway in the region (Domingo 2004; Sieder,
Schjolden, and Angell 2005).

Our volume explores this landscape of changing legal cultures. Starting with
the assumption that formalism is no longer a useful concept for describing Latin
American legal cultures — and was in any case always an oversimplification' — we

' For a nuanced discussion of the history of formalism in the region, see Lopez Medina, D. E. (2004).
Teoria Impura del Derecho: La transformacion de la cultura juridica latinoamericana. Bogota: Legis.

We were fortunate to receive thoughtful and challenging comments on this essay from Daniel Brinks, Alan
Angell, Pablo Rueda, and Diana Kapiszewski; we gratefullvacknowledge their collegial contributions. Of
course responsibility for what follows lies solely with us.
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explore the repertoires of legal ideas and practices that accompany, cause, and
are a consequence of the judicialization of politics. This volume is the product of
an international research effort sponsored by the Law and Society Association, a
Ford-LASA Special Projects Grant, and the University of Wisconsin Law School.
Over three years and through several meetings, the project gathered leading and
emerging scholars of Latin American courts from across disciplines and across
continents to debate, reflect on and write about the region’s legal cultures and
politics.

A focus on the concept of legal cultures offers three distinct contributions to
current debates on politics, law, and society. First, it pushes scholars of courts to
take seriously the role that ideas, language, and informal practices play in judicial
politics. Over the last decade, a new field exploringjudicial politics in Latin America
has emerged.* These analyses, rooted in the methods and models of political science,
have sought to answer the questions of where, when, and why law, legal institutions,
and legal actors come to influence politics in the region. This nascent body of litera-
ture is our starting point, for we share its assertion that law occupies a central role in
contemporary Latin American politics. However, these scholars have rarely explored
the broader cultural domain. Even those studies that have adopted more historically
informed approaches have rarely made explicit the question of the relation between
legal cultures and judicialization (Smulovitz 2006; Wilson 2006, 2005; Chavez 2004).
Yet law exists in the discursive realm and - perhaps more than other political prac-
tices —relies on symbolic practices for its legitimacy:. Itis therefore revealing to bring
out social constructivist understandings of law that pay due attention to the ideas
and informal practices of different actors within and without the judiciary. Just as
Latin America’s “neoliberal turn” during the 1980s cannot be accounted for without
considering the role played by ideas about the proper role of markets and the state
(Valdez and Goodwin 1995; Schild 2000; Dezalay and Garth 2002), so ideas about
things legal held by judges, jurists, attorneys, and different sectors of the public are
key to understanding judicialization in Latin America. With this volume, we aim
to complement the scholarship rooted in North American political science with
the social and cultural focus more characteristic of sociological and anthropological
scholarship.

Second, our inquiry pushes the debate on judicialization in Latin America beyond
the courts and, more profoundly, bevond the state. We wish to stress that it is not
only within the formal state justice system that legal norms and understandings
are generated and deployed; these are produced within a huge range of informal,
subnational, and transnational spheres, and they shape social interactions that occur

* For a comprehensive review of this literature, see Kapiszewski and Tavlor (2008).
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far afield of the formal legal system. Drawing on the insights of the Law and Society
movement, several of the chapters in this volume look beyond national courts to
focus on such sites as indigenous movements, the elite legal academy, and the
bar. They reveal how these disparate extrajudicial sites contribute to the growing
importance of law, legal institutions, and legal actors to politics: Judicialization is a
phenomenon that also unfolds outside the formal legal system in ways that shape
and influence politics.

Third, by exploring the specific forms judicialization processes take in Latin
America, this project teaches us something new about law and politics. In other
words, we do not simply take a concept developed in the Northern Hemisphere and
see how the Southern Hemisphere conforins or does not conform to it, but rather
ask how the unfolding of the relation of law and politics in Latin America forces
us to rethink and theorize anew the concept of judicialization. “The judicialization
of politics is proceeding apace everywhere,” (Comaroff and Comaroff 2006, 148)
and it is important to pay attention to the convergence of north and south in this
respect. But it is also the case that judicialization in the developing world unfolds
in a context in important ways different from that of developed countries with
longer histories of centralization of power. Strong legal pluralism, institutionally
weak states, recurrent episodes of political instability, developing economies, and
increasingly serious challenges to government by organized crime distinguish many
Latin American polities from the North American and European settings where
the phenomenon of judicialization was first noted, and wherein it has been most
studied. Indeed, in some places in the region, a “fetishization of the law” (Comaroff
and Comaroff 2006), or a growing use of legal language and forms in social and
political life, and a belief in law’s potential to assist in the creation of a more just
order, co-exists with “the (un)rule of law,” or lawless violence and a weak presence
of the state, including state justice (Méndez, O’'Donnell, and Pinherio 1999). This
paradox suggests that Latin America can be a “crucial site for theory-construction”
about judicialization (Comaroff and Comaroff 2006: 149), and the chapters that
follow take up the challenge.

At its core, this collective volume advances the thesis that ideas and non-strategic
action matter to political outcomes, and that judicialization can only be fully under-
stood if legal cultures, too, are considered. IHowever, the conceptual building blocks
of this project — legal culture and judicialization — have indeterminate and, in fact,
hotly disputed meanings. Before further exploring their relation through the differ-
ent chapters, we take a step back to examine these disputes. In the following three
sections of this introduction, we specify the meaning that we attribute to each con-
cept for the purpose of this volume, and then place our definition in the context of
the surrounding debates. The introduction concludes by mapping out the chapters
of the volume and by suggesting new agendas for research on law, politics, and legal
cultures.
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LEGAL CULTURES

In this volume, we place center stage the provocative concept of legal culture or
cultures. It is a concept that has elicited academic controversy, with many question-
ing its analytical value (Cotterell 1997). In part, this is because the concept of legal
culture as used in the sociolegal literature and judicial politics literature has tended
to imply a fixed set of attitudes, behaviors, aspirations, and beliefs. Such an approach
has its roots in scholarly works on comparative legal traditions where the concept of
legal culture is used loosely to signal the historical, institutional, or doctrinal speci-
ficities of non-Western nations’ legal svstems.? It also appcars in the works of judicial
politics scholars, who, when they do discuss culture in the comparative realm, can
depict foreign courts as having a particular character or single value set (Haley 1998;
Hilbink 2007; Kapiszewski 2007).

The understanding of legal cultures deployed here stands in contrast to the ver-
sion of culture traditionally employed by comparative legal scholars (Halev 1998;
Merryman 1969). Anthropologists have long criticized the notion of culture as fixed
or bounded, pointing instead to the way in which cultural formations are hybrid,
contested, and fluid. In a critique of how the term culture is essentialized by transna-
tional human rights discourse, Sally Merry argues that cultures are best viewed as
“repertoires of ideas and practices that are not homogenous but continually chang-
ing because of contradictions among them or because new ideas and institutions are
adopted” (2004: 11). Following the anthropological tradition, we use the term legal
cultures to refer to contested and ever-shifting repertoires of ideas and behaviours
relating to law, legal justice, and legal systems. Note that the term “repertoires” is
not meant to suggest that there is internal cohesion or stability; rather they are the
product of accident and history. We understand legal cultures - as with culture
more generally - as being porous and characterized by hybridity, as being perpetu-
ally produced and re-produced, and as influencing the shape of contests for power,
just as it is partly shaped by them. As the contributions to this volume demonstrate,
the ideational aspects of legal cultures include representations, ideologies, norins,
conceptions, beliefs, values, and discourses about law. The behavioral aspects of
the concept of legal cultures discussed in the chapters include language, informal
institutions, and symbolic actions (such as mimicry). Further, these sets of ideas and
practices can be held and deployed by both legal professionals and other groups and
individuals in society.*

The related issue of legal pluralism is important here. In their volume on
Latin American legal cultures and globalization, Lawrence Friedman and Rogelio

3 Seefor example Chiba (1989) on Japan; Potter (2001) on China;or Patrick Glenn (2000) for a general
comparative approach.

+ Qur notion encompasses, in other words, both what Lawrence Friedman has dubbed “internal legal
culture,” or the sets of ideas held by lawyers, judges, and other official actors, and “external legal
culture,” those held by non-legal actors (Friedman 1997).
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Perez-Perdomo speak of the “strictly national character” of legal culture (Friedman
and Perez-Perdomo 2003: 2). A restrictive definition and focus on the production of
norms by courts, lawyers, parliaments, and councils, however, support a reading of
Latin America as a region with a highly unitary legal history. There is another, more
socially and historically informed account of law in Latin America, one in which
multiple legal orders have coexisted over time in different ways in different coun-
tries, and often in quite different ways within the same country. In this alternative
account, it is quite difficult to speak of a unitary legal culture as such, except if by
legal culture we mean the sum total of these complicated cases of what Boaventura
de Santos calls interlegality, his framework of legal pluralism that suggests a radi-
cally different ontology of law (Santos 2002).5 Thus, it is not only within the formal
state justice system that legal norms and understandings are generated; these are
produced within a huge range of nonformal, subnational, and transnational spheres,
spheres that are invariably interconnected. With Santos, we adhere to the pluralist
view that Latin America is a region of multiple legal orders that overlap and coexist.
We use the plural form legal cultures — perhaps testing proper English grammar -
as a way to resist sliding back to a more monolithic conception.

Importantly, by adopting this broad and fluid definition of legal cultures, we
renounce the concept’s utility as an explanatory variable strictly construed. After
long debate, we have accepted that legal cultures is not itself a concept that can
be fruitfully cast as causing specific, traceable outcomes, or even as the product of
specihable variables in the drama of law and politics. It is too amorphous to occupy
an explanatory role within testable hypotheses. That the broad umbrella concept
“legal cultures” cannot itself act as an explanatory variable, however, does not mean
we have to give up on cultural phenomena as useful to explanation. As Lawrence
Friedmanc argues, there are many concepts in the social sciences that are useful,
indeed crucial, despite their lack of precision. The term legal cultures works here
as an umbrella concept that encompasses a group of phenomena that has been
neglected in the field of judicial politics, but which, when carefully delineated and
conceptualized, can be fruitfully cast as explanatory variables. We keep the term legal
culture at the centre of this project, despite the controversy surrounding its analytical
utility, as a way of pointing to a realm of social phenomena that has been largely
neglected by comparative law and politics scholars. With this move we signal that, as
lawyers and social scientists, we are interested in exploring aspects of political-legal
life that do not seem to be well captured by some of the more traditional studies
in our fields — that is, the nonmaterial realm of discourse, norm, and belief, as
well as informal practices. As George Steinmetz argues, “Culture seems best able
to capture the epistemological, methodological, and substantive distance of these

5 Santos’ conception of interlegality points to the superimposition, interpenetration, and intersection
of different legal spaces and orders; interlegality is a highly dynamic process involving a constant
interplay between legal structures and human agency (Santos 2002: 437).
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[cultural] approaches from the hard materialism and cultural homogenization of
objectivistic social sciences” (Steinmetz 1999: 7).

The chapters in this volume, therefore, do not tackle the umbrella concept of
legal cultures head-on. Rather, they point us to a diverse range of legal-cultural phe-
nomena and explore their relation to judicialization. The aspects of culture explored
in the volume range from “interpretive frameworks,” “legal doctrines,” “legal mean-
ings,” to popularly held ideas about both the nature of law and the demands of
judging. The chapters explore debates about legal and constitutional interpretation
and the value of intemational law; about the role of the courts and the relation
between law and politics; and about perceptions or beliefs about the intrinsic value
of law and practices related to law within society. The authors find legal cultural
phenomena in a wide variety of sites, ranging from the courts to social movements
and NGOs, the legal academy;, the bar and - of course - the general public. Further,
these aspects of legal cultures are viewed as explaining changes to politics, just as
they are explained to be the product of political and social change. Those chap-
ters that work at a more descriptive level nonetheless suggest ways in which these
phenomenon help explain the drama of law and politics in Latin America. Aspects
of legal culture are essential to understanding legal processes because they are an
“intervening variable in the process of producing legal stasis or change” (Friedman
1997: 34), but, or put differently, also because they are phenomenon that help us
understand how social and political life are constructed.

THE JUDICIALIZATION OF POLITICS

Our second conceptual building block, judicialization, has two distinct but related
aspects. The first refers to the observation that many courts around the world have
embraced a new, higher profile political role that depicts them as defenders of con-
stitutional commitments, advocates of rights, and arbiters of social policy conflicts
(Tate and Vallinder 1995). More courts have been granted or have begun exert-
ing the power to review legislation under the constitution, and more courts have
assumed a more significant role within important political and social debates that
were traditionally left to the elected branches. Correspondingly, the second aspect
of judicialization refers to the growing use of law, legal discourse, and litigation by
a range of political actors, including politicians, social movements, and individual
actors. Increasingly, scholars claim, legislators write laws with the courts’ language
and opinions in mind (Tate and Vallinder 1995; Stone Sweet 2000); and social
movements, individual citizens and the political opposition alike frame their politi-
cal struggles in the language of rights, and turn to courts to advance them (Comaroff
and Comaroff 2006; Sieder et al. 2005). This accelerated recourse to law’s language
and institutions in political struggles is empirically tied to, but analytically separable
from, the first aspect of judicialization: the first refers to the discourse and activity of
courts, and the second to that of other political actors, including individual citizens.
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Turning to Latin America, we note that the salience of law and courts to the polit-
ical arena is not only not new, as some have implied, but rather is a founding motif
of Latin American politics. As Mark Goodale, quoting Malagén Barcelé, reminds
us, “America was born beneath the juridical sign” (Goodale 2009: 31). From the
papal bulls that formally justified the conquest to the massive bureaucracy that was
at the center of colonial government, “law and legal institutions served the Crown’s
needs of conquest and colonization,” acting “as a mechanism of political and cul-
tural hegemony” (Mirow 2004: 11). Steve Stern argues that indigenous “resistance
within Spanish juridical frameworks locked the colonials into a social war which
hammered away at specific privileges,” even as it consolidated the Crown’s power
in Peru (Stern 1982: 115). Indian litigants challenged Spanish privileges throughout
the colonial period in New Spain as well (Taylor 1972: 83).5 Law’s centrality sur-
vived independence. Notably, Latin Americans had enacted more than two hundred
constitutions prior to the latest wave of constitutionalism (Cordeiro 2008; Loveman
1993), which shows that political elites have always been willing to expend consid-
erable resources on constitutional law as a means of imagining, constructing, and
attempting to control the state. Even the use of rights language and of the courts by
underprivileged groups to articulate political demands has a long tradition. Histo-
rians of the post-colonial eras have shown us how courts and legal discourse were
central in postcolonial struggles over slavery (Scott 1985), land reform (Mallon 2000),
labor conditions (French 2004; Schjolden 2009), and in the struggle of native peo-
ples for recognition, autonomy, and restitution (Mallon 2000, Rappaport 1994). Well
before the recent surge of transnational indigenous resistance, revolutionary leftists
in Chile criticized Mapuche rural activists for “pasarsela juiciando™ (or “living in
court”) (Mallon 2000: 18s).

Indeed, at times one suspects that part of what is “new” about judicialization is
only that scholars are now more attuned to the role of courts and law in politics. But
we suggest that there are three significant, tangible sets of differences that distinguish
law and politics in Latin America today, and that these differences bespeaka process
of judicialization: 1) expansion of the domain of social and political life that is
articulated in legal language and through legal institutions; 2) the expansion of the
number and kinds of legal instruments that have become available for use in political
struggles; and 3) ever more frequent recourse to legal language and legal instruments
as a strategy within types of political struggles that have traditionally turned to law
and courts.

The first difference refers to the by now frequent observation that social and
political struggles that in the past would have unfolded in the realm of the political

6 Atone point the Viceroy of New Spain, exasperated by Indian litigiousness, decreed, “1 have found
it advisable to order that no Indian town can send more than one or two representatives to engage in
litigation™ ata time (quoted in Taylor 1972: 83). Note that Castilians were also considered to be highly
litigious (Mirow 200.4).
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branches, or would have been otherwise funnelled through non-state channels, now
present themselves as legal struggles. Perhaps most notable is the tendency to dress
the claims of social justice in the language of social, economic and cultural rights,
and to hitch them to legal texts subject to judicial review. In Latin America today
there is litigation overaccess to HIV medicine, marijuana, and the morning after pill;
access to education; access to state benefits such as pensions and healthcare; legal
recognition of cultural groups (even non-indigenous groups), and access to water
and a clean environment, to name a few. Indeed, it has become difficult to imagine
a claim for redistribution that would not be stated in rightsterms and linked to a legal
instrument at some point. Another area of social life that has been judicialized only
in recent years is the struggle over authoritarian legacies. In Argentina, Brazil, Chile,
El Salvador, Peru, and Uruguay, among others, an important part of the current work
of the criminal and civil judges involves adjudication of crimes committed by former
members of repressive regimes, so that law’s reach into the political domain not only
is now wider in the present but stretches furtherback in time. It also reaches higher
into the hierarchy of power. Efforts include trials against heads of state, perhaps
culminating in the trials against Augusto Pinochet in Chile and Alberto Fujimori in
Peru, wherein law has, for the first time, entangled and condemned former political
leaders in the region.

The second difference refers to the ever-expanding toolkit of legal language,
instruments, and institutions available for use in social and political struggles. Where
constitutions and international treaties used to be seen as laws in a different realm,
they have become vernacularized, and lend themselves to any individual or group
that can claim a violated right. Democratization in the region has come hand in
hand with a generation of new constitutions that tend to emphasize justiciable rights,
and many of which create new high courts with stronger review powers. As a result,
the Colombian and Costa Rican constitutional courts have become known asliberal
beacons, defending the rights of gays, marijuana consumers, street vendors, and other
underrepresented groups (Wilson 2007). At the supranational level, today’s potential
litigants have recourse not only to national legal instruments and institutions, but
to a growing plethora of regional and international tools as well (Merry 2006, 2004;
Goodale and Merry 20006, 2007; Szablowski 2007). Thus, the International Labor
Organization’s Convention 169 on the Rights of Indigenous and Tribal Peoples in
Independent Countries has been repeatedly, at times successfully, referred to by
indigenous groups in struggles against national governments; while in Chile even
ex-officers of the Pinochet regime have turned to the Inter-American Commission
to redeem their due process rights.

The growing menu of legal tools for political struggle includes new forms of
collective litigation such as the Brazilian Constitution’s Article 5, which gives legal
standing to political parties, unions and organizations; as well as judicially cre-
ated collective writs of protection in Argentina and Venezuela, and ombudspersons
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with legal standing throughout the region (Oquendo 2008). Angel Oquendo argues
that Latin America has “launched a true revolution on collective rights, moving
beyond the paradigm of group entitlements.. . .to that of comprehensive entitle-
ments which generally pertain to society as a whole,” but can be claimed by a single
litigant (Oquendo 2008). The Ecuadorian and Bolivian constitutions (2008 and 2009,
respectively) enshrine a wide range of collective rights for those countries’ indige-
nous populations, reflecting the demands of indigenous movements. Although the
previous constitutions (Ecuador 1998, Bolivia 1994) were in part the result of the
mobilization of indigenous movements, recognizing as they did a range of collective
rights and defining the state as multicultural and pluriethnic, the recent constitutions
go much further. In effect, they define their respective nations as “intercultural” and
“pluri-national,” and recognize the jurisdictional autonomy of indigenous law and
its parity with national law.

The third difference is an acceleration in the use of legal language, instruments,
and institutions in politics. Within areas of struggle that have traditionally relied on
legal forms, such as land redistribution and fundamental rights claims, we believe
the turn to law has become more frequent. A darker side of judicialization, for
example, is an intensification in use and expansion of the domains of criminal
law in governance (Simon 2007). “Criminal violence has become a hieroglyph
for thinking about the nightmares that threaten the nation. And everywhere the
discourse of disorder displaces attention away from the material and social effects
of neoliberalism, blaming its darker undersides on the evils of the underworld”
(Comaroff and Comaroff 148). Of course, to claim there is an acceleration in the
turn to law is to claim substantial knowledge about the role of law in politics in the
past. One conclusion of our project is that more historical work needs to be done on
the political role of law and courts in political struggles in Latin American history,
as well as the legal history of particular struggles, as will be discussed. Nonetheless,
we believe there is ample evidence to sustain these three claims of difference, and
that the differences constitute a process of judicialization.

In highlighting that which distinguishes the relationship between law and politics
in Latin America today we are not analyzing its causes. Several studies have attem pted
to encapsulate the reasons underlying judicialization, both in the developing and
developed worlds; indeed, the literature on this question is burgeoning. Scholars
have pointed to democratization; entrenchment of the rule of law; neo-liberal reform;
multiculturalism; globalization and an ensuing diffusion of norms; judicial reform;
weak, de-centralized states; heightened expectations about what states owe citizens;
erosion of sovereignty; political failure; political competition; recent experiences
of authoritarian rule; and the spread of non-governmental organizations, among
others (see, for example, Santos 2002; Helmke 2004; Navia and Rios-Figueroa 200s;
Sieder, Schjolden, and Angell 2005; Wilson 2006; Comaroff and Comaroff 2008;
Benda-Beckmann, Benda-Beckmann, and Griffi ths 2009). We understand the causes
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of judicialization to be complex, multi<determined, and beyond the scope of this
introduction: we limit ourselves here to defining judicialization, and allow the
chapters to explore the dynamics between legal cultures and judicialization in
different settings. We cannot help but note, however, that the three differences
outlined above suggest changes in the way people conceive of and practice law, and
may also be a product of those changes.

JUDICIAL POLITICS AND LEGAL CULTURES

Many Latin American countries are currently experiencing a change in the dynamics
among law, courts, and politics. Correspondingly, a new field of studies examines
the judicialization of politics in the region.” These studies, focused on the ques-
tions of where, when, why and how law matters to politics, generally draw their
assumptions and methods from two schools of new institutionalism: rational-choice
institutionalism (RI) and historical-institutionalism (HI). Rl examines how actors
strategically navigate institutional constraints in their quest to maximize their pref-
erences. Thus, for example, Gretchen Helmke argues that Argentina’s generally
deferential Supreme Court will begin to vote against the government toward the
end of an administration when reprisal is less likely to curry favor with the incoming
regime (Helmke 2005). Judges are cast as strategic actors who will seize on available
opportunities to advance their own power. Such studies have yielded important
insights into judicial behaviour and law’s political role, indicating, for example,
what institutional configurations will vield more assertive courts. As often observed,
however, rational actor studies concern themselves mainly with instrumental ratio-
nality — how actors choose the means of achieving their ends — and not with other
aspects of reason, such as how actors adopt their goals in the first place. Thus, these
studies fail to address the possible connections between the form judicialization
takes and the way in which the actors involved in such processes actually conceive
of or represent law, justice, and the proper role of courts. Absent are the cultural
or representational aspects involved in these practices, such as the negotiations and
re-negotiations concerning the boundaries between law and politics. Such changes
tend to occur gradually and cumulatively and do not fit easily into models which
emphasize actors’ maximization of their own interests.

Ml studies examine how the self-reproducing, historically defined features of
institutions shape their political participation. Although Hl studies of judicial politics
do not define themselves as being about legal culture, they often implicitly address

7 See note 2. Examples are Brinks (2008), Chavez (2004); Couso (2004); Gargarella, Domingo, and
Roux (2006); Gloppen, Gargarella, and Skaar (2004); Helmke (2005); Hilbink (2007); Huneeus (2010);
Kapiszewski (2007); Prillaman (2000); Rios Figueroa and Taylor (2006); Scribner (2004); Sieder,
Schholden, and Angell (2005); Taylor 2008; Ungar 2002.
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how certain ideas, ideologies, or other ideational patterns funnel behavior along path-
dependent lines. Lisa Hilbink, for example, has observed how a particular legacy
of formal and informal legal practices and ideas inhibits the Chilean judiciary’s
defense of constitutional rights (Hilbink 2007). Strict hierarchical control, coupled
with a consenvative ideology within the Supreme Court, has kept the judiciary well
out of the constitutional business. Comparing the Argentine and Brazilian high
courts, Diana Kapiszewski argues that a court’s “character” is the product of naming
procedures and other institutional features that, over time, foster a particular manner
of working together among judges and of inserting themselves into the political realm
(Kapiszewski 2007).

We share with these HI studies a concern with how institutional norms and ide-
ologies shape actors’ perceptions and, ultimately, behavior. At the same time, the
contributions here extend the HI turn in two ways. First, several chapters give ideas
and discourse a more fundamental role in explaining judicial change than do most
current HI studies. One of the shortcomings of HI as it has been formulated within
judicial politics is that, like its fellow new institutionalisms, it posits a static equilib-
rium and so struggles to explain change. In HI, ideas and otherideational forms are
viewed as passively inherited from the past and bequeathed unaltered to the future,
to the point that we lose sight of agency. However, once we view actors as capable
of rejecting and reformulating ideas, as well as simply imbibing them, institutions
can become less “sticky” (Schmidt 2008). As noted earlier, institutional culture is
heterogeneous, not a monolithic whole, and this very variation makes room for
change: actors can choose between contesting lines of thought or recombine them
in new wavs (Campbell 2004). Furthermore, agents are able “to think, speak, and
act outside their institutions even as they are inside them, to deliberate about institu-
tional rules. . .and to persuade one another to change those institutions” (Schmidt
2008: 314). In pointing to the explanatory importance of ideas and discourse, this
volume aligns with the vision of what some political scientists now refer to as a
fourth branch of new institutionalism, called constructivist or discursive institution-
alism (Schmidt 2008, Hay 2006). Under this view, institutions are still central to
understanding political behavior, but actors are not just ruled by institutions; they
play an active, conscious role in the reproduction but also re-creation of institutions
through discourse and ideas. This move also puts political science into dialogue with
other fields focused on ideas, such as anthropology, sociology, and even philosophy
(Schmidt 2008).

Of course,noteach chapter inthisvolume considers itself an exercise in discourse
institutionalism, and in any case it is possible to argue that historical institutionalism
properly understood anticipates the HI emphasis on ideas and discourse (IHay 2006).
Yet this volume is, in part, a call to scholars of comparative law and courts to
consider ideas and discourse, as well as inherited scripts and practices, as central to
our understanding of judicial behavior and outcomes. Thus, even whenthe chapters
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in this volume turn to the more traditional objects of political analysis, such as the
work of lawyers and judges (for example, lawsuits and judicial decisions), they point
tomore cultural domains of that work. Writingabout the Colombian Constitutional
Court, Pablo Rueda analyzes one specific legal concept developed by the court (that
of minimo vital, or subsistence minimum). He reveals the way in which this legal
concept generated an emerging theory of social rights in contemporary Colombia
that took on a discursive life of its own, far beyond the institutional remit of the
Court. In looking at the Mexican Supreme Court, Karina Ansolabehere focuses
on judges’ shifting and complex ideas about law, suggesting how these conceptions
might shape their rulings. There is a second way in which we aim to move beyond
existing institutionalist accounts of law and politics. Studies of judicialization in the
region to date have tended to be court-centric. By contrast, we borrow from the Law
and Society movement the insight that law is created and lived not just in the court
and through litigation, but beyond, in the conversations of lawyers and their clients,
in social movements, in academia, and in everyday life. Courts are important, of
course, but they are only part of the law-and-politics picture. To better understand
the causes, contours, and consequences of judicialization, we must look well beyond
the judicial arena. It is through the concept of legal cultures that we begin to do
s0. By using the term culture we signal our focus on norm-generating spheres and
social practices that tend to be overlooked by scholars of judicialization because they
are traditionally - and we believe mistakenly - viewed as not significant to politics;
because focus has traditionally been trained on judicial actors or institutions and
because their workings and the influences they exert are diffuse or indirect and
therefore difficult to capture within causal models.

Thus, Rachel Sieder turns her lens away from the formal institutions of the
judiciary and looks at the ways in which a disenfranchised group of indigenous
people structures oppositional forms of political and social action by consciously
and unconsciously mimicking the state’s legal forms. This judicialization of highly
localized political protest is, in turn, linked to the spread of “rights talk” and the
beliefs in indigenous peoples’ collective entitlements, indicative of a wider shift in
legal culture(s) outside the formal institutions of the judiciary. Catalina Smulovitz
shows us how the life experiences and accumulated specialized knowledge of lawyers
can shape court dockets: the rights litigation expertise that Argentine lawyers gained
during the dictatorship, she argues, partly accounts for the greater use of courts
to advance claims for social justice today in that country. Manuel Gomez reveals
how the loyalty of corporate lawyers to their clients survives Chavez’s Bolivarian
revolution, but transforms these lawyers from well-heeled power brokers to struggling
cause lawyers immersed in a high-risk battle against the executive. We should note
that scholars in other disciplines have already moved in this direction (see, for
example, Goodale 2008 and Snodgrass-Godoy 2006). It is one objective of this
volume to put scholars of law and politics and scholars in other disciplines in
dialogue with each other.
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WHAT LIES AHEAD

Following the introduction, the book is divided along the two dimensions of the
concept of judicialization: the articles in Part II refer to the actions of the courts
themselves, and those in Part 11T look beyond the courts to the growing use of law,
legal discourse, and litigation by political actors, including politicians, social move-
ments, and individual citizens. The organization of the chapters thus demonstrates
how a focus on cultural processes reveals new dimensions of a traditional subject
of study (courts), even as it allows us to explore less traditional subjects as sites of
judicialization.

The chapters in Part 11, “Courts and Judicialization through a Cultural Lens,”
focus on the most traditional of public law subjects. Ilowever, they go bevond
institutionalist scholarship by focusing on a little-explored aspect of courts — the
legal concepts, frames, and role conceptions on which judges draw. Pablo Rueda
focuses on the Colombian Constitutional Court, fixing his gaze on the legal concept
of minimo vital, or “subsistence minimum.” Rueda argues that in Colombia, this
new legal concept developed for the benefit of the marginalized social groups was in
fact co-opted into the service of the middle class — subsumed into the maintenance
of power dynamics through litigation. Aspects of legal cultures, in this case language,
can thus serve to reveal some of the ways in which judicialization may reinforce
existing hierarchies of power at the same time as pointing to the transformations
of legal consciousness involved in the increasing resort to the courts across Latin
America.

Karina Ansolabehere analyzes the changing frameworks through which the
Mexican Supreme Court understands and adjudicates rights claims. Looking at
freedom of speech, participation, and indigenous rights, she argues that judges’
shifting relations with society, the government, and the judiciary itself has altered
the way in which judges view rights since the transition to democracy. In her chapter,
legal cultures or frameworks play the role of intervening variable: conceptions of
rights are changed by the more democratic political and social environment; these
change the way in which judges frame their relationship to society and politics have,
in turn, fomented the greater protection of certain rights. Tuming to the Brazilian
Supreme Court, Diana Kapiszewski argues judicial culture must include not only
judges’ attitudes, but also informal institutions and particular court attributes. She
develops a new framework for the analysis of judicial “institutional culture,” and
applies it to the Brazilian Supreme Court to explore how it contributes to judicial-
ization. Her work is drawn from interviews with justices and observation of the court,
allowing her to bring a rich level of detail to her three-pronged framework of analysis
about the inner workings of the Brazilian high court.

Alexandra Huneeus’ chapter moves our attention from legal institutions at the
national to the regional level. Whereas courts have been considered important
partners to regional legal integration in the European setting, Huneeus points to
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several political, institutional, and cultural factors that may mean Latin American
courts are playing a different role in the process. At first glance, it might seem that
judicialization and regional legal integration are mutually reinforcing phenomena,
but through three case studies in which high courts reject rulings by the Inter-
American Court, Huneeus suggests that the dynamics are more complexand varied.
Factors such as judges’ experience with international law, judicial role conceptions,
regional politics, and the relationship to the executive can inhibitjudges’ motivation
to comply with Inter-American human rights instruments.

The book’s third part, “Judicialization Beyond the Courts,” explores the phe-
nomenon of judicialization as it unfolds outside the courts - in a new generation
of academic writing and classes (Couso); in the political organizing of indigenous
groups (Sieder, Skjwvestad); in the metamorphosis of Venezuela’s boutique-firm
lawyers into ideal-driven cause lawyers; and in the way Argentine lawyers bring
their life experience to bear on their practice (Smulovitz). Javier Couso’s chapter
explores the intellectual and sociological shifts taking place within Latin American
law schools in the era of politically prominent courts. In an inversion of the U.S.
academia, constitutional law scholars traditionally had not enjoyed a particularly
high status among academics. However, with the spread of judicial review and a
new empbhasis on law’s political role, constitutional law has come to be regarded
as a central intellectual enterprise in many Latin American countries. This means
not only that constitutional scholars are enjoying a higher status, but that scholars
and lawyers alike are gaining a more sophisticated understanding of constitutional
jurisprudence, and are more likely to turn to it as a source of legal argument,
fostering, in turn, further judicialization.

Rachel Sieder’s chapter tracks how the indigenous movement in Guatemala has
turned to recreating juridical forms outside the context of the state courts in their
battle to win recognition and greater autonomy from the state. In recent years, the
claims of indigenous groups have become a central political issue and a site of active
struggle throughout the region. In light of the tenuous or fraught relationship such
groups have to the state, their use of legal and paralegal means seems a particularly
rich site through which to study aspects of the relationship among legal concepts,
judicialization, and the state. The chapter traces how indigenous communities
in Guatemala organized consultation processes in opposition to proposed natural
resource exploitation projects. These consultations had contested legal status, but
the hope was that by mimicking legal processes of the state, they would have greater
political resonance. The chapter thus provides a window on the relationship between
the dominant legal culture and bottom-up social movement engagements with law
within a highly plural legal environment. It also challenges us to reflect on and
perhaps to stretch the definition of judicialization to include the turn not just to law
and courts, but to law-like proceedings aspiring to greater impact through mimicry
of law.
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Turning to the south of Chile, Anne Skj®vestad shows how the judiciary’s con-
servatism impedes the defense and advance of Mapuche indigenous claims through
the courts. She also argues, however, that the very process of mobilization and
experience in the courts served, in turn, to “judicialize” the Mapuche’s own “legal
consciousness” and understanding of their political battle, giving their movement
further momentum. As in Sieder’s chapter on Guatemala, we see how legal mobi-
lization alters the self-understanding and practices of a movement.

Manuel Gomez focuses his chapter on Venezuelan lawyers. As the Chavez gov-
ernment radically transforms state institutions and the relationship of old elites to
the state, a small group of traditional Venezuelan corporate lawyers have taken on
a new and unfamiliar role: cause lawyering. They have taken to defending their
traditional clients, now stripped of their access to the government, in their struggle
to retain their social position and capital. If the Chavez regime is as dismissive of
legality and institutions as its opponents claim, the turn to cause lawyering might
appear futile. And, yet, Gomez shows us how even in this setting of politicization of
law, legal discourse is the tool of choice of Chavez’s opponents, as of the Chavez
government itself. The turn to rights language, in other words, seems to transcend
particular legal cultures and particular national and subnational scenarios.

In her chapter on judicialization in Argentina, Catalina Smulovitz takes a con-
trarian view: citizens’ ideas about the law, she argues, do not help us explain or
understand the greater use of courts by citizens in recent years. Although opin-
ion polls show that perceptions about performance of the judiciary and judges are
negative in Argentina, the number of claims and topics that are being brought to
the courts has continued to increase. Smulovitz argues that judicialization is not
related to ex ante changes in how people evaluate the judiciary. Rather, changes
in the opportunity structure for making claims — combined with the existence of
a support structure of lawyers specializing in labor rights and a new structure of
advocacy nongovernmental organizations (NGOs) - led to the increased resort to
courts. Lawyers who had cut their teeth on labor claims found that they could turn
their litigation experience to other kinds of demands. In Smulovitz’s views, then, it
is not the citizenry’s ideas about law that matter, so much as the existing resources
and, in particular, lawyer’s cultural capital.

The final chapter, written by Pilar Domingo, provides a sweeping overview of the
legal changes unfolding in Latin America. She shows how legal representations have
become more frequently resorted to in instrumental ways by a wide range of actors
who, in the past, either were not prominent in the political and social landscape
(judges and litigating lawyers); or tended to use other strategies and languages that
were not framed in terms of rights of rule of law to advance particular social and
political causes (social movements and subaltern actors). She examines three sets of
processes related to judicialization in the region. The first is trends in the normative
language of rights, law, and legality, or “the power of ideas.” The second cluster
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involves identifying and disaggregating the multi-actor nature of who is driving the
process of judicialization. Thirdly, she examinesthe institutional dimension, looking
at the spaces in which the process of juridification is playing out. Domingo’s chapter
thus suggests a framework for understanding the changes discussed in the preceding
chapters.

CONCLUSION

Undoubtedly institutional factors, rational calculations of interests, and shifting
opportunity structures explain much about current processes of judicialization. By
broadening the study of judicialization to encompass legal cultures, the chapters in
this volume reveal the important role thatideas, beliefs, and symbolic and informal
practices regarding the law and its power also play-. Itis our hope that this volume will
spur a new research agenda on the relationship between law and politics in Latin
America that is sensitive to the importance of the cultural dimensions of processes
of judicialization observable in the region. Further, this research agenda should
be interdisciplinary. By emphasizing that judicialization is a cultural phenomenon,
we signal that the study of judicialization should encompass the use of diverse
methodologies, of extrajudicial sites, and of the epistemologies of the various social
sciences.

Four areas for further research present themselves in particular. First, we are in
need of more historical inquiries into the relation between law and politics in Latin
America. To assert that there is a change afoot, and to properly characterize that
change, requires knowledge of the past. As noted above, Latin American politics
have been steeped in law since the colonial founding. Through historical studies we
may well find thatthere have been prior moments of what we now label judicializa-
tion. Further, we may find that judicialization in the past has had different causes,
features, and outcomes. Such findings would greatly enrich our understanding of
current processes. Second, we are in need of studies that examine politics that have
not become judicialized. The more politics is judicialized, the more important it
becomes to understand the processes that suppress judicialization, be they inclusive
political systems that allow citizens to bvpass the courts and legal language, or, what
is more likely, social exclusion. Who fails to voice their demands in legal language
and why, and what does this tell us about judicialization? Third, we are in need
of studies that go even further afield of the state judicial system than this volume
has done. While Rachel Sieder’s chapter ventures beyond the formal justice system
entirely, most chapters hew more closely to the state. How does the turn to law
play out in everyday life and in legal consciousness? How is law portrayed by the
media in Latin America? It would be informative to venture into these neglected
sites, and to explore how they connect back to the formal legal system. Eventually,
and finally, we are in need of a theoretically and empirically informed account of
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the politics of producing legal cultures.® Who are the key actors and what are the
important processes involved in a cultural account of judicialization? Before we get
there, however, we need more empirical studies to help us generate theories about
the relation between judicialization and cultures. This volume is a first step.
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COURTS AND JUDICIALIZATION THROUGH
A CULTURAL LENS






Legal Language and Social Change during
Colombia’s Economic Crisis

Pablo Rueda

INTRODUCTION

This chapter addresses the interaction between changes in the language of subsis-
tence rights and the possibilities for greater social inclusion during the economic
crisis of the late 19gos in Colombia. One would expect that during economic crises,
courts would be deferential to governmental policies and manipulate legal language
to serve governmental interests. In such situations, courts would be likely to use the
rhetoric of political discretion, sovereignty, and the general interest to legitimize
unpopular policies of economic adjustment that cut social spending to appease any
popular mobilization against them.

In contrast with this assumption, the evolution of social rights’ adjudication before
and throughout the Colombian crisis suggests that the function of legal language
is not just to legitimize adjustment policies. The language of the courts need not
be an epiphenomenon of power politics. In fact, this language can be contested,
transformed, mobilized, and used to foster an explosion in litigation that ultimately
contributes to activating the political process, even against the explicit interests of
the government. However, the case of Colombia also suggests that during times
of crisis, and contrary to what some scholars assume, the successful contestation
of legal meanings can help to reproduce the status quo instead of producing social
change. Because the language ofrights is general and abstract, it prevents courts from
distinguishing between different people and different types of threats to people’s
material subsistence. Thus, this language is better equipped to maintain the status
quo during crises than to produce any significant social change in situations of social

An earlier version of this paper received an honorable mention as best graduate student paper at the
Law and Society Association 2009 Conference in Denver. 1 greatly appreciate the comments made by
people who read it and helped me to improve it substantially. I wish to give special thanks to Pamela
Coukos, Javier Couso, Rebecca Currie, Lauren Edelinan, Malcolm Feeley, Alexandra Huneeus, David
Lieberman, Rachel Sieder, and Martin Shapiro. However, the responsibility for its flaws is entirely mine.
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and political stability. Nonetheless, the protection of the economic status quo does
not entail that only those economic rights belonging to a propertied class are being
protected (but see Hirschl 2004).

As the origin and evolution of subsistence rights in Colombia shows, courts
can construct non-textual social rights to protect the dispossessed. However, the
Colombian case also shows that instead of constituting an opportunity for the
expansion of goods and services to the dispossessed, middle-class litigants used
subsistence rights as an opportunity to minimize the effects that the economic
crisis had over them. As a result, certain strands of legal meaning of subsis-
tence rights became more salient and the judicial construction of these rights
ended up being used in a massive litigation campaign to divert scarce resources
from the lower classes to more mainstream, middle-class groups that were being
affected by significant fiscal constraints. Moreover, this massive litigation gave
the court a prominent role in the whole policy-making process, helping it to
activate the formal political process, and “judicializing” the policies of eco-
nomic recovery. In the meantime, however, the language of subsistence rights
did not really achieve its original promises of economic redistribution and social
change.

THE ROLE OF LEGAL LANGUAGE IN JUDICIAL POLITICS

There has been a rather small but important group of scholars who have studied the
relationship between certain changes in legal language and various social and politi-
cal processes. The most traditional studies of this sort claimed that legal language and
especially legal meanings are inherent properties of the rules and standards that are
contained in statutes and judicial opinions. More recently, however, this notion has
been abandoned, and the meanings of legal concepts have been seen as the results
of social processes (Mitchell 19g0; Weissbourd and Mertz 1985). According to this
view, concepts are the object of continuous social contestation and manipulation.
Some have seen these processes of contestation and manipulation as phenomena
occurring mainly outside of the courthouses and the legal process proper (Mertz
1994), whereas others have claimed that courts do have an important role in defining
the meaning of legal concepts (Wahlbeck 19g8).

In anv case, regardless of where the changes in the meaning of legal concepts
occur, the levels of contestation of legal meanings do not remain constant. As a
result, the meanings of legal concepts tend to become more settled over time.
This process of achieving greater legal determinacy, which Phillips and Grattet
have called “meaning settling,” represents a form of “institutionalization” in the
way Berger and Luckman conceptualized the term (Phillips and Grattet 2000). In
other words, the settling of legal meanings is the social process through which the
relevant actors in a specific social process (in this case litigation and the activities
around it) come tosee a given meaningas appropriate, commonsensical, and natural
(Berger and Luckman 1966). In their view, the process of meaning settling has a
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specific sequence, which they describe as having two independent stages: construct
elaboration and domain expansion. In the firststage, the relevant legal actors (judges,
lawyers, legal scholars, etc.) settle and refine the meaning of legal concepts. Once
these meanings have achieved a certain level of determinacy, and the relevant actors
have embedded and legitimized them, courts start to expand (or define) the domain
of social categories and situations to which the concepts are applied. They claim
that “as a concept becomes more embedded, courts appear to shift attention from
elaborating a concept to expand it to encompass new behavior and circumstances”
(Phillips and Grattet 2000: 582).

The dynamic model that Phillips and Grattet use to describe the settling of legal
meanings as a social process represents an advancement over more static models.
However, it still tends to depict meaning-making in the legal realm as a one-way
process. Moreover, they regard construct elaboration - that is, the definition of the
meaning of the concepts — as a stage that is previous to and independent of the stage in
which the legal actors expand the domain of cases and social categories to which the
concepts are applied. By considering these as two separate and independent stages,
they tend to divorce the process of meaning settling from the social and political
reality that sets in motion the whole process. Therefore, their model is unable to
explain the mechanisms and processes through which social actors (the “who™)
influence the adoption of particular meanings of legal concepts in the discourse of
courts. Furthermore, by that same token, these authors overstate the effects of the
institutionalization of legal meanings. Their model fails to see that although the
contestation of legal meanings tends to diminish through time, leading to greater
legal determinacy, the whole process may be reversed and legal meanings can be
“unsettled” once again. In particular, I will show in this chapter that legal meanings
may be unsettled whenever two conditions are present: first, when the semantic field
of the legal concept is linguistically rich and provides enough strands of meanings
for litigants to use, and second, the courts are under sufficient pressure to expand its
meaning. Moreover, as we will see later on, the processes of settling and unsettling
of the meanings of a legal concept cannot be separated from the types of situations
in which they are used and the social groups that use them. However, what happens
when the meaning of a legal concept is unsettled?

Another related problem that the literature on legal language has addressed is
establishing the social effects of changes in legal concepts. Particularly, the issue has
been whether changes in legal concepts can bring about any kind of social or polit-
ical change. In this respect, the literature can be divided into two different groups:
those that say that changes in legal concepts can bringabout social change, and those
that say they cannot. Among those scholars who say that changes in the meaning of
legal concepts can have a social impact, some focus on the moment of interaction
between social movements and government officials, and the way a “constitutional
culture” transforims the understandings that legal officials have of certain consti-
tutional clauses. However plausible this claim may be, it defines social change in
rather narrow and legalistic terms, understanding social change as the “popular and
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professional understandings of the constitution” (Siegel 2006: 1325). Other scholars
studying legal language have conceptualized social and political change in broader
terms that go beyond issues of legal interpretation. Keith Syrett, for example, has
asserted that a change from the common law language of “privileges” and “immuni-
ties” to one of “collective rights” partly allowed labor unions in the United Kingdom
to win the media and public image battle initiated by the Thatcherites (Syrett1998).
In his view, although linguistic change is not a panacea, it has important psycholog-
ical and political effects. In particular, the adequate framing of a legal issue allows
greater linguistic economy, shifts the burden of explanation and justification to the
counterpart, sets the terms of the debate, and enables the advancement of policy.
The links among cognitive frames, the shifts in the burden of justification, and the
furtherance of policy have been addressed by cognitive scientists (Lakoff1990, 2007)
and there is substantive evidence supporting Syrett’s claim. However, even accepting
his claim, policy change does not always lead to social change. In particular, the
mobilization leading to policy-making during times of economic or social change
may be directed toward the maintenance of the status quo, and in these cases, one
can justly question the existence of a direct correlation between linguistic and social
change during economic crises. As I will show, judicial responsiveness to the contes-
tation of legal concepts and the resulting expansion of the meaning of those concepts
may end up hindering social change instead of fostering it. In particular, this is likely
to occur during economic crises when certain social groups see their subsistence or
their way of life as being threatened, and they resort to a rich linguistic framework
that facilitates, or even invites, litigation.

RESEARCH STRATEGY, MEASUREMENT, AND
THEORETICAL ASSUMPTIONS

Case Selection

The case of social rights’ adjudication during the economic crisis of the late 1990s
and early 2000s conforms to what Harry Eckstein, following Popper, called a “crucial
case” (F.ckstein 1975) or, more specifically, a “least likely case” (Gerring 2001: 219—
20). A crucial case is one in which the variation in the dependent variable drastically
contradicts the expectations created by the accumulated knowledge in the field. In
other words, a case in which the actual outcome istheleast expected one. Focusing
on these cases is an extremely helpful research strategy because it maximizes the
theory-generating and theory-testing power of case studies. This is especially helpful
in areas like judicial politics where there are very few cases available to generate
testable hvpotheses (Shapiro and Stone Sweet 2002: 209). In this vein, even though
the findings of the present study are limited to the Colombian case, this is a crucial
case because it contradicts the outcomes expected by the literature on at least three
dimensions. First, given the powerlessness of courts, during an economic crisis
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one would expect courts to abstain from any active form of policy-making and
allow the political branches to act. Second, as mentioned in the introduction, the
powerlessness of courts would lead one to expect that their use of language during
times of economic crises are going to be used to maintainthe legitimacy of unpopular
governmental decisions. In fact, one would expect legal language and argument to
be highly formalistic and rigid, leaving little room for innovation and contestation
of legal meanings. In other words, in a crisis, one would expect the legal system
as a whole to be unresponsive to social claims, and the legal language used by the
courts should reflect this lack of responsiveness. Third, one would expect that any
eventual judicial responsiveness to the contestation of legal meanings during a time
of crisis should produce social change. Nonetheless, as we will see, the Colombian
case defies these three expected outcomes.

The Unit of Analysis

Traditional studies of judicial behavior regard patterns of court decisions or individ-
ual votes as outcomes that can be explained by relating them to a series of potential
independent variables, mainly, social, economic, and political factors presumably
linked to judicial attitudes toward specific problems. I am interested in explaining
how changes in the meaning oflegal language affect the behavior of a wide array of
social and political actors, including the courts themselves. My main concern here
is with the way changes in the legal language of courts relate to social, economic,
and political factors. Thus, in this chapter, I depart from traditional judicial behavior
approaches: because I am not interested in explaining changes in judicial behavior,
I focus on the content of court opinions instead of analyzing judicial decisions.
However, given the ambiguity of terms like “language” and “discourse” (Conley
and O’Barr 200s: 8), studying the language of courts may prove an impossible task,
requiring that one use a unit of analysis that permits the investigation of changes
in meaning in an orderly way. For this purpose, I focus on a specific legal concept,
minimo vital, which has been used by the Colombian Constitutional Court (CCC)
to adjudicate social rights. I use this concept as a unit of analysis, and measure the
way its meaning has changed over time by observing the variations in the networks
of relations that the court constructs between minimo vital and other concepts. To
put it in linguistic terms, this chapter analyzes the diachronic (historical) transfor-
mations in the focal point (most usual meaning) of the semantic field (network of
relations between concepts) of the concept of minimo vital.

Theoretical Assumptions

The analysis done in this chapter is not limited to the linguistic aspects of judicial
opinions. On the contrary, it assumes that both courts and claimants use language in
specific ways to advance rather concrete political goals. Thus, this analysis seeks to
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connect the transformations in the meaning of concepts to the changes in the social,
economic, and political context in which they are used. It attempts to illustrate the
ways in which different social groups contest and manipulate key legal concepts.
In using language, social groups tend to highlight specific strands of meaning or to
establish connections between terins, redefining the semantic field of certain con-
cepts that are very important in their social and political struggles. Some strands of
meaning survive, others change, and still others disappear because of the outcomes
of the struggles carried out by these social groups. Thus, the version of “conceptual
history” used here primarily analyzes the ways in which legal language helps to
describe, legitimize, or question social and political reality, by affecting individual
perception and judgment (Koselleck 1995: 62; 2002: 24). However, it also studies
how, under certain circumstances, language can contribute to changing that reality.
The fact that language can contribute to transform social and political reality does
not mean that language determines that reality. One of the proponents of this type
of analysis has aptly framed the issue in the following way: “[c]oncepts, by defining
extra-linguistic structures, condition political events. Yet as concepts, whatever their
variations, continue to be applicable, their use is also affected by extra-linguistic
forces, such as structures, which cannot be transformed overnight” (Koselleck

1995: 67).

Data Gathering, Selection, and Classification of the Cases

The analysis of the opinions of the CCC was done in two different stages. In 2002,
I conducted a content analysis of 313 opinions along with other researchers at Los
Andes University in Colombia. This analysis included all the opinions involving
social rights’ adjudication from 1992 to 1998, and a selection of opinions from 1999
to 2001. Because the purpose of the study was analyzing legal language and not
voting patterns, the opinions that we analyzed during this second period were those
that announced a new rule, consequently excluding all those opinions in which the
court was simply reiterating what it had said in previous decisions. Later on, during
2005, | complemented this study with a content analysis of a selection of opinions
during the vears 2002—4 employing the same criteria used in selecting the opinions
from 1999 to 2001.

The classification of the opinions included various criteria, mainly, general topic,
type of social rights claimed, type of service or good that was being claimed, type
of claimant (e.g., age, sex, employment, physical condition, etc.), tvpe of defendant
(public or private entity), type of relation between claimant and defendant (e.g.,
employment, family, contract, statutory, etc.), and finally, rules explicitly announced
by the court. In turn, the content analysis of the opinions was complemented and
contrasted with a more formal analysis that tried to establish whether the patterns of
citations of the court were merely rhetorical or whether the courtactually followed
the rules announced in previous opinions. In this chapter 1 complement these
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analyses of judicial opinions with the follow-up of the repercussions that the court’s
rulings had over political outcomes (policies) and process in three cases: long-term
housing financial policy (UPAC-UVR), the freeze the salaries of public employees,
and the extension of a value-added tax to basic necessities.

TOP-DOWN CONSTRUCTION OF LEGAL LANGUAGE

An Introduction (1992-1998)

The dynamics of the construction of legal language in this period is driven top-
down by the court’s supply of an expansive social rights’ language at a time when
Colombia’s Gross Domestic Product (GDP) was growing substantially. During the
early 1990s, Colombia was living a period of relative economic stability and growth,
combined with a political turmoil that had given rise to a significant institutional
transformation. This context helped the newly created constitutional court to assume
an active political role in the protection of social rights and the development of its
own policy, assuming some of the powers that were previously held by congress
and the administration. In sum, economic stability and institutional turmoil greatly
contributed to this first stage in the “judicialization” of politics. In particular, the
first stage of the process of judicialization of subsistence rights corresponds to a
transformation in three interrelated dimensions: the meaning of legal terms, the
types of claimants, and the types of cases that the court decided.

The first transformation corresponds to a change in the meaning of the key legal
concept used to adjudicate social rights as fundamental rights: the concept of minimo
vital or subsistence minimum. Although social rights were adjudicated using the
concept of minimo vital throughout this whole period, the meaning of this concept
changed significantly. As originally conceived, minimo vital was tantamounttoa right
to subsistence, but by 1998 it came to entail the provision of any goods and services
necessary to “preserve the dignity and equality of an individual.” With regard to
the change in the types of subjects being protected, the CCC went from protecting
individuals structurally marginalized from the market and other mechanisms of
distribution of goods and services, to a protection of particularly vulnerable social
groups and then to a general protection of the middle classes. Finally, the types
of cases changed from being exceptional, factually complex (and usually dramatic)
situations in which the lack of certain goods or services entailed an imminent risk
to life and limb, to a broader array of evervday circumstances in which a specific
act or omission allegedly affected the dignity and equality of individuals. However,
to understand the ways in which the economic context constituted an opportunity
for the expansion of the meaning of subsistence rights in these three dimensions,
and how in turn this favored a massive wave of social rights’ litigation during the
crisis, we must first briefly examine the political and economic context of Colombia
during the 1990s.
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Contextualizing “Judicialization”: Social, Political,
and Institutional Background

In 1991, when Colombia adopted a new constitution, it was going through a period
of acute political turmoil. Yet, at that time, the country was enjoying a period of
relative economic stability and prosperity. During the last half of the 1980s, Colombia
was experiencing the most violent period of its recent history. The government
was leading a bloody war against the Medellin cartel, one of the four recently
demobilized guerrilla groups that was being massacred by the thousands, institutions
and political elites were largely discredited, and four presidential candidates had
been assassinated. This situation threatened to destabilize the entire political system.
In this context, a student movement supported by the government and various
prestigious intellectuals started promoting a solution with a clearly “law-centered”
view of the political problem: they demanded a call to a constituent assembly (Dugas
2001 809). They achieved their goal, the call to a constituent assembly was approved,
and a new constitution was created.

The 1991 constitution strengthened the mechanism of abstract judicial review that
had been open to citizens since 1910* and created a writ for the protection of funda-
mental constitutional rights called tutela. This writ can be claimed directly upon any
judge without the need of an attorney, but it is only available whenever claimants
have no other mechanism of judicial protection or when the mechanisms formally
available do not provide a prompt and effective protection. This writ is decided
through an expeditious procedure: first instance judges have ten days to decide,
appeal judges have twenty, and all judicial decisions are subject to a discretionary
review by the constitutional court.

Although the constitution does not explicitly classify rights, the most widespread
understanding in the legal profession at the time was that only certain civil and
political rights were fundamental. Social rights, then, were definitely not regarded
as fundamental, and thus, they were arguably excluded from any form of protection
through tutela. Formally, the new constitutional court adhered to this traditional
liberal view, declaring that the otherwise generous catalogue of social rights estab-
lished in the 1991 constitution was to be gradually developed by the legislature and
the administration to the extent that the country’s material resources permitted the
extension of social rights, services, and welfare.

At the time, Colombia’s economy was growing at a relatively high rate, as were
other Latin American economies, and the perspectives for an expansion of welfare
rights for less privileged groups was not inconceivable. Foreign investment was
increasing, benefiting greatly from the country’s recent economic liberalization,

' Judicial review was created in Colombia in1863. Initially, and untiliguo, they were limited to a form of
veto that allowed the president or the legislatures of the states to ask the Supreme Court to declare the
unconstitutionality of any law enacted by Congress (during the time when Colombia had a federalist
constitutional system).
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and it was enhancing the amount of private assets available. Public capital was also
on the rise. This was in part because of the large-scale privatizations of government-
owned companies, the opening of state monopolies, the granting of state licenses
to operate the sectors of services and telecommunications, and the investments
produced by newly discovered oil fields. Thus, by 1992, when the new constitutional
court started to operate, the country’s GDP was growing more than 4 percent per
vear. In 1993, it increased to 5.2 percent, then in 1994 it also increased, reaching 5.5
percent,and in 1993, it was growing at a rate of 5.1 percent.

However, as we will see throughout the following subsections, despite continued
economic growth, the promises of a legislatively enacted expansion of social rights
were not carried out and the CCC started expanding them on their own.

Top-Down Expansion of Social Rights: From the Subsistence of the
Marginalized to the Dignity and Equality of the Middle Classes

As Table 2. illustrates, during this first stage in the development of minimo vital,
we can observe changes in the types of cases, the claimants, and in the focal point
of the semantic field or most common meaning of minimo vital. Throughout the
1990s, the types of cases became factually simpler, and yet they diversified to various
rights, issues, and areas. The types of claimants during the first part of the 19gos were
individuals whose complex personal circumstances permanently marginalized them
from the market system. However, judicial verification of these circumstances wastoo
burdensome and casuistic. Thus, the court created simpler categories of individuals
who were especially vulnerable, and ended up protecting individuals who were
only occasionally affected by specific market dysfunctions like workers who were
not receiving their wages or maternity leaves because of the bad financial situation
of their employers or their pension funds. Finally, the typical language associated
with the concept of minimo vital also shifted, from the concrete and descriptive
aspects like protecting the life, subsistence, or physical integrity of individuals to
more abstract and normative aspects like protecting human dignity, attaining greater
social solidarity, human equality, or fulfilling the promises of an “estado social”
(a kind of social democratic welfare state).

This whole process had various consequences. It simplified the rules of adjudica-
tion of minimo vital, expanded them to various realms, and opened the possibility
to new interpretative avenues. In turn, these factors constituted an incentive for
litigation among increasingly more mainstream social groups, enhanced the court’s
discretion to grant protection in such cases, and at the same time, made court inter-
vention in social issues more frequent than before. In the following section, then, I
will describe the way in which these changes took place.

In one of its first decisions in 1992, the CCC created a new fundamental right
to subsistence called minimo vital, which is not explicit in the constitution. This
unenumerated fundamental social right was based on a very similar concept, the
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Existenzminimum, created by the German Federal Administrative Tribunal shortly
after World War IL.2 In its Colombian version, this right has been defined in various
ways: as the right to a minimum of material conditions “necessary for subsistence,”
going through more abstract and rhetorical formulations, as “the minimum condi-
tions necessary to have an autonomous and dignified life, according to the possi-
bilities of the state,” and in a more actively reformist vein as a right that “seeks to
guarantee equal opportunities and social justice in a country that has been histor-
ically unjust and inequitable, with cultural and economic factors that converge to
create a ‘social deficit.””?

In many respects, the way in which the court framed the arguments in its first
opinion on minimo vital is a typical example of the discursive tendency of its sub-
sequent opinions during the three years that followed. The court’s opinion was
constructed upon a two-tiered argument: one tier is entirely rhetorical, while the
other also includes an empirical component. The first part of the argument seeks
to legitimize the construction of this nontextual right based on an extensive textual
foundation. Its strategy was to establish as many discursive connections as possible
between the newly created right and the text of the constitution. This strategy can
be analogized to securing the incorporation of minimo vital into the constitution by
knitting it into a dense textual web, and establishing rhetorical connections with as
many articles of the constitution as possible.

To legitimize the judicial creation of a nontextual right, the CCC argued that
the right to a minimo vital, although not expressly established in the constitution,
could be inferred from a “svstematic interpretation” of its text. Among the articles of
the constitution that the courttied to minimo vital were those that refer to the rights
to life, bodily integrity, work, health, social security, the right to receive assistance
from the state, and the right to have a shelter, among others. However, the court
also anchored this new fundamental right on a series of constitutional principles
like human dignity, social solidarity, and individual autonomy. Finally, the CCC
tied the minimo vital to organizational and structural principles established in the
constitution, and particularly, to the “estado social” constitutional clause, which the
CCC interpreted as establishing a social-democratic welfare state. In ascertaining
these discursive relations and creating a whole doctrinal framework around it, the
court laid out a great part of the semantic field of the concept that it had just created.
It defined a series of structural relations between basic human ideals (e.g., dignity,
autonomy, solidarity’), amodel of state-society relations (i.e., the estado socidl, literally
a “social state”), a series of instruments to pursue these ideals (i.e., social rights), and
at the center of this frame, it placed a unifying device: the minimo vital.

However, by 1992, the idea that a social right could be fundamental in and of itself
was not widespread and the tutela writ was designed to protect only fundamental

* Bundesverwaltungsgericht (BVerwGE) 1, 159, 161 .
3 CCC, Decision T-426/92.
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rights. Thus, the CCC created a doctrine that allowed it to connect social rights
to other rights that were indisputably fundamental, and at the same time, it helped
to limit the scope of goods and services provided through tutela. According to this
“connectivity” doctrine, social rights were not inherently fundamental but they
became so whenever (and to the extent that) their protection was necessary to
safeguard fundamental rights. In such cases, health services, salaries, or pensions,
were protected only whenever, and to the extent that, they were necessary to protect
the life or bodily integrity of individuals. However, as we will see further on, proving
that the lack of a specific good or service threatens a fundamental right was almost
impossible in the short period of time that judges had to decide tutela cases. For
this reason, the CCC started using legal presumptions, and in doing so, it started
creating new general legal rules. This had the effect of lowering the burden of proof
for claimants and constructing even more simplified and broader templates of cases
and categories of subjects deserving protection through minimo vital. Because the
CCC could no longer legitimize its function on the complex factual drama of the
cases, the rhetorical tier of the language became the standard legitimation tool.
However, during its first three years of existence, the court entrenched minimo vital
by using both the rhetorical and the factual (connectivity) arguments. A description
of the first cases and the court’s arguments seem helpful in illustrating this.

Initial Stages in the Evolution of Minimo Vital:
Overview of Some Exemplary Cases

The facts of the first minimo vital case are rather dramatic, and they illustrate the
general approach that the court had to social rights” adjudication during this first
period. An elderly man requested his right to receive a pension to the appropriate
public institution. A vear after his request, the institution had not answered. In
the meantime, the man had been driven into indigence because he could not pay
the rent and had no other means of subsistence. Moreover, he was also ill and
needed to undergo surgery, but he had no means to pay for it. Thus, the claimant
requested that the courtissue an injunction ordering the relevant public institution
to recognize his pension. The CCC reviewed the lower court’s judgment and granted
the claimant the right to receive his pension. This minimo vital case, as the ones
that the CCC decided throughout the following three vears, can be characterized
as having two basic features: a complex factual situation and the possible affectation
of a highly valued right. The typical factual situation is one in which multiple
factors converge to produce two results: place the claimant under an imminent
risk and make him or her helpless to confront it. This risk is one likely to affect a
highly valued right generally regarded as fundamental; namely, his or her life or
bodily integrity. In the first decision, for example, the claimant was poor, elderly,
ill, unemployed, and had been thrown out of his home. Because he was elderly
and ill, he could not find a job easily. Therefore, he could not do anything to help
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himself resolve his situation of marginalization and impotency, which threatened to
become even worse if he did not receive his pension. Not only were the claimant’s
life and physical integrity at risk; given his age, he was excluded from the labor
market and thus from any possibility of self-help.

As noted earlier, in general terms the former pension case is a template for
subsistence rights adjudication during the following years; although from 1992 to
1995, the court only reviewed six minimo vital cases.* During those years, when the
claimants could not prove that their situation was absolutely desperate and that they
were incapable of self-help, the court did not grant protection of their right to a
minimo vital. The following vear after the right to a minimo vital was created by the
CCC, for example, the CCC reviewed the case of a child who was in a coma and
was being released from the hospital because his mother could not afford to pay for
the hospital bill. His mother, a single parent, filed a tutela writ requesting that the
hospital, which was a public institution, continue rendering the services to her child.
The court denied the protection arguing that the mother should show solidarity with
other patients who needed the services provided by the hospital more urgently, and
that the constitutional protection of social rights depended on the availability of fiscal
resources.’ The assumption of the court was that in this specific situation the mother
could - and should - provide the care that her minor son needed for his subsistence.

In its next decision, the CCC denied the claim in favor of an arguably indigent
soldier with schizophrenia. Third parties interested in the soldier’s situation claimed
that the army hospital should keep him institutionalized on its premises because
there was nobody to take care of him and he was homeless. The court denied the
injunction because there was not enough evidence that the soldier was at risk of
indigence when released from the hospital.® Thus, at this very early stage, the court
only protected the minimo vital when the factual situation imminently entailed a
risk to the life or integritv of the claimant and he or she was impotent to overcome
such risk.

However, the CCC also expanded the context of application of subsistence rights.
The initial standards required to grant protection through minimo vital were to be
gradually softened in the years to follow, loosening the evidentiary burden imposed
by the connectivity criterion. In the following vears (1995—9), perhaps because the
concept of minimo vital was gradually consolidating and expanding, the court started
framing its arguments based more directly on the “right” to a minimo vital. In
a way, the concept of minimo vital was gaining a discursive autonomy from the
connectivity criterion. For a start, the CCC started granting injunctions in cases that

4 In 1992, the court revised two cases, in 1993, three cases, and in 1994, only one. As we will see these
numbers contrast not only with the total number of cascs that the court reviewed in those years, but
more importantly with the number of minimo vital cases that the court would review in the following
years. See Fig. 2.2.

5 CCC, Decision T-527/93.

6 CCC, Decision T-384/93.
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were less dramatic and complex. In the same way, the standard of what constituted
an imminent risk, which the claimants had to prove to obtain protection, became
less burdensome. Finally, the court also started connecting social rights with other
fundamental rights besides life and bodily integrity, and this shift helped it to expand
and diversify the types of issues in which it granted the injunctions. It expanded its
docket of pension cases, and started getting involved with patterns of firings of
pregnant women, failures to pay maternity leave and salaries, medical treatments
not covered by public health plans, food and health conditions in prisons, and others.

Furthermore, not only did the CCC start expanding the kinds of situations in
which it considered it necessary to protect minimo vital, but also it started becoming
more generous. The way the court expanded the coverage of public and private
health plans exemplifies this trend. As we saw, the court started granting protection
whenever the services or medications were necessary to preserve the life of the
claimant. Shortly thereafter, however, the CCC extended the coverage to whenever
these services were necessary to secure claimants a dignified life. Thus, it included
a large and diverse amount of treatments and services, from AIDS treatments to
palliatives for pain, adult diapers, and erectile dysfunction medications. To be sure,
the expansion of the protection to social rights via the addition of the notion of
“dignity” to the rightto life was full of contradictions and zigzags. During this period,
the court inexplicably decided similar cases in different ways, and there was at least
one serious attempt to curtail the concept of minimo vital.” However, the general
pattern during this stage was the expansion and diversification of minimo vital cases.

As the court started expanding and diversifying the issues that it reviewed, it also
increased its own docket of cases. However, this was not just a consequence of
the fact that the court was granting injunctions in new issues. Rather, it happened
because the CCC had to reaffirm to reticent lower judges that its new doctrines and
rules were mandatory. Partly because the court’s initial approach was too casuistic
and contradictory, the factual situations it studied were too complex, and evidentiary
standards too burdensome for a lower judge to study in ten or twenty days, lower
judges were not following the CCC’s doctrines. Instead, they decided not to get
involved in the adjudication of social rights, a task that thev considered essentially
administrative. In response to this situation, the CCC decided to review all those
cases where lower judges did not follow its precedents. Thus, because the court was
diversifying the minimo vital doctrine to completely new sets of circumstances, and
because its docket was increasing, the CCC had to define in more general terms
what types of cases and claimants were protected by minimo vital.

7 Thisis the case of Decision SU-1m1/g7, in which the courtarguedthat the executiveand the legislature
were the organs responsible for addressing structural situations of inequality and injustice and the
progressive development of social rights. The judiciary, the CCC contended in this decision, did not
have the necessary means to get involved in the administration of scarce resources.
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Of course, during this period the types of claimants being protected by the courts
also began to change. The changes in the types of claimants are closely related to
the changes in the types of cases that the court studied. Although there is no simple
conceptual category that captures the social types initially protected by the court,
one can say that they were individuals who were both marginalized from the market
and incapable of self-help. As the court describes them, the types of claimants for
which the court awards protection are those “defenseless individuals (who would
otherwise) succumb upon their own impotency.”

From 1995 onward, however, the court started intervening more directly in the
economy by protecting individuals who were inserted in the market. It gradually
started including individuals who were part of the labor market as subjects of the
special protection awarded through the concept of minimo vital. In order to do this,
the court started using various devices. One of them was to simplify the complex
factual circumstances in which it awarded injunctions by using simpler conceptual
categories of “vulnerable subjects.” Thus, the courtstarted protecting the elderly, the
disabled, fired pregnant women, workers, ill minors, and so on. However, neither
the courts nor these new types of claimants could easily prove that their subsistence
was at risk. Thus, as mentioned earlier, the court created a second device to solve
this problem: it started using legal presumptions according to which certain cate-
gories of people that fell into certain situations or categories, that had previously
defined by the court had their subsistence at risk. These presumptions exempted
the claimants and the courts from having to establish the risk over life or health
as a matter of fact. In other words, it transformed the factual determination of risk
into a legal issue. In this way, the CCC achieved two goals: it gave lower judges
clearer rules and simpler evidentiary standards to solve minimo vital cases in the ten
or twenty days that they had to do so, and it expanded (and clarified) the scope of
protection.

Finally, during this period the language used by both the court and the claimants
also started changing drastically. As stated eatlier, the conceptual framework of
minimo vital no longer was attached to the criterion of connectivity. The court
no longer relied on the existence of a factual connection between the protection
of life, bodily integrity, or some other fundamental right to protect social rights.
Instead, it started relying more and more on a direct protection of minimo vital as
an autonomous fundamental right. However, this change did not mean that the
right to life disappeared from the court’s social rights’ language; it just meant that
the court broadened the meaning of “life.” The empirical life was qualified with the
term “dignified.” This expression places “human dignity” toward the center of the
semantic field of the concept of minimo vital, displacing life, bodily integrity, and
subsistence from the central role that they formerly had. This shift can be seen in
the following phrase, which exemplifies the court’s language at this period: “The
minimo vital . . . presupposes a fundamental constitutional right to life, understood
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not as mere existence, but as a dignified existence that has all the necessary conditions
to develop human faculties as much as possible.”®

This trend toward highlighting the most abstract and normative strands of the
semantic field of minimo vital also appealed to other concepts besides dignity.
The CCC also started using the idea of equality, social solidarity, or the estado
socidl, (literally a “social state™) as standard rhetorical devices. At this point, minimo
vital, which was initially a concept that connected the individual to his or her
material needs, started being connected to more complex notions involving equality,
redistribution, and solidarity. Thus, the social character of minimo vital started
becoming more salient and the court’s social rights” language started being more
closely linked to the notion of an egalitarian society. At the same time, the minimo
vital started being conceived as a right belonging to families, not just to individuals,
situating minimo vital more toward the mainstream of Colombian social life. From
then on, the ideal of state-society relations encapsulated in the concept of the
estado social became inseparable from social rights’ adjudication. However, more
importantly, linking minimo vital to the more abstract and normative parts of its
semantic field allowed the CCC to expand the protection of social rights more
freely. In addition, as we will see, the vagueness of the term dignity gave the CCC
greater discretion to determine what acts or policies breached minimo vital and
constituted an incentive for litigants to use, contest, and manipulate one or another
strand of meaning of the concept.

BOTTOM-UP CONSTRUCTION OF LEGAL LANGUAGE;:
THE MIDDLE CLASSES RUSH TO COURT (1998-2004)

As we saw during the first stage, minimo vital served as a corrective created and
controlled by the CCC to extend the benefits of a relatively functional economy to
marginalized categories of individuals. In the second stage, however, the function
of minimo vitalradically changed. When the economy crashed, there was a massive
wave of litigation that transformed minimo vital into a mechanism of economic
intervention aimed at protecting the middle classes. Scarce economic resources
started being redirected to prevent the decay of the middle class by judicial fiat.
Moreover, during this period the CCC helped to motivate both congress and the
administration into creating a policy that protected the middle classes and, for better
or for worse, it established the guidelines (in some cases even the wording and
mathematical formulae) of such policies. Furthermore, the court was also able to
“export” its language into the political process proper, significantly transforming
the political preferences of legislators in congress. In fact, the legislature refused to
reissue a presidential legislative initiative that created a value-added tax for basic
necessities. In rejecting this initiative, congress explicitly argued that the CCC

8 CCC, Dec. T-283/98.
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FIGURE 2.1. Judicialization of social rights in Colombia (1992—2004).

had previously declared that taxing basic necessities during an economic crisis is
unconstitutional and that it violated the right to a minimo vital.

Figure 2.1 illustrates the process of judicialization of social rights in Colombia.
In this process, the intense middle-class litigation triggered by the economic crisis
of 1999 marks a breakpoint. At that point, judicialization and construction of the
meaning of minimo vital went from being a top-down process to one that was driven
from the bottom up. Alternatively, to put it in economic terms, this process went
from being supply-driven to being demand-driven. To respond agilely to thelitigation
explosion caused by the crisis, the court further simplified the types of cases and the
rules used to adjudicate social rights (Y axis). It also gave a more general, abstract,
and normative meaning to the concept of minimo vital (X axis), and at the same
time, it started benefiting claimants who were not structurally excluded from the
market but occasionally affected by market dysfunctions resulting from the crisis
(7 axis). However, to understand the nature of Colombia’s economic crisis, and the
structural and institutional weaknesses that made this crisis especially difficult for
the middle classes, I will introduce some of the economic and political background
surrounding it.

Introduction: The F.conomic and Political Background of the Second Period

Roughly, until 1995, Colombia was experiencing a period of stable economic growth.
However, by 1996, several political and economic factors were starting to change
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this situation. Drug-related corruption scandals involving President Ernesto Samper
threatened the country’s political and economic stability. The situation worsened
when the international economic crisis that had affected other Latin American
countries, like Mexico, Brazil, and Argentina, arrived in Colombia. In combination
with certain institutional and structural weaknesses, the crisis severely affected the
middle classes in this country; and they resorted to the courts for protection. Under
these circumstances, one would expect the CCC to back down in its social policy-
making role and allow the administration enough freedom to formulate the policies
of economic recovery. However, instead of doing this, the CCC was responsive
to the claims of the middle classes, becoming an active player in the formulation
of policies directed toward avoiding the fall of the middle classes. In doing so, it
redirected the initial goal of minimo vital from a device for expanding state services
to marginal groups to a strategy that helped to maintain the economic status quo
that the middle classes enjoyed before the crisis.

In fact, even before the 19gos, Colombia had enjoyed a long period of sustained
economic growth throughout the 1970s and 1980s; a trend that was exceptional for
Latin American standards. In the late1980s, Colombia started a process of economic
liberalization that was launched full-scale in 19go. The government dismantled
long-held subsidies in certain sectors, privatized various state-owned companies,
licensed certain economic activities to private investors, especially in the service
sector, and opened its internal market to imported products and services. This whole
process attracted foreign and domestic investment, increasing the country’s GDP and
favoring its fiscal balance. However, this process of economic liberalization did not
entail the reduction of the size of the state apparatus. On the contrary, liberalization
paralleled the establishment of a new constitution that created a series of major
political and institutional reforms that significantly increased state expenditures.

For a start, the new constitution consolidated a process of decentralization of
political and administrative power. Municipalities and regions could now elect their
own mayors and governors, and they had greater control over their administration.
Regional and municipal governments could now use their economic resources more
freely, and they could acquire public and private debts without significant control
from the central government. They also acquired greater leeway to increase their
personnel and to decide how to distribute public resources. Indeed, they exercised
their new autonomy by increasing their expenditures from 8.1 percent of the GDP
in 1990 to 13.6 percent in 2000. However, these governments were not the only
ones that increased their expenditures; the size and the array of activities of the
central government also increased, and the expenditures of the central government
went from 20.4 percent of the GDP in 1990 to 37.7 percent in 2000. The 199
constitution created a more robust judiciary, a centralized system of prosecutors,
and an ombudsman. In the context of these newly acquired functions, increased
freedom, and relative economic prosperity, the public and private sectors increased
their levels of consumption and indebtedness (Correa 2000; Kalmanovitz 2001: ).



Legal Language and Social Change during Colombia’s F.conomic Crisis 43

44

-6 7 ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥ ¥
1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000

@ Economic growth in GDP Percentage

FIGURE 2.2. Economic growth in Colombia (Source: Kalmanovitz 2001).

There was, at the time, what some have called a boom of consumption (Echeverry
1999)-

The economic crisis came in the midst of these high levels of public and private
indebtedness and consumption. In this situation, economic growth went from a
positive 5.5 percent in 1994 to a negative 4.6 percent in 199g; the worst crisis that
the country had gone through since the 1930s (Kalmanovitz 2001: 23). The obvious
response of highly indebted public and private employers would have been to reduce
labor costs by reducing personnel. However, although unemployment increased
significantly, Colombian labor laws are protective of workers’ stability and establish
relatively high economic penalties for firing employees. Firing public employees is
even more dif ficult and it usually requires a previous administrative procedure. Thus,
on the one hand, unemployment increased significantly,? and on the other, public
and private employers that could not fire their employees simply stopped paying their
salaries, health care affiliations, and pensions. To complete this scenario, inflation
was still high for a time of crisis. Thus, the Colombian central bank decided to raise
the country’s prime interest rate from 24 percent to 35 percent to control it, and in
this same vein, the government decided to freeze the salaries of all public employees.

The Litigation Explosion as a Determinant of Judicial Policy-Making

The occasional market dysfunctions, against which the CCC had protected indi-
viduals belonging to vulnerable categories, had now become a systemic problem
affecting various social strata. As Figure 2.2 shows, there was a significant increase in

9 From 9% in 1995 to more than 20% in 2000.
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FIGURE 2.3. Amount of tutela decisions nationwide (Source: CCC).

the amount of tutela decisions during this period. The amount of tutela decisions
nationwide went from more than 38,000 in 1998 to more than go,co0 in 1999 and to
around 132,000 in 2000. There is no data available regarding the percentage of the
tutelas nationwide that specifically involved minimo vital. As Figure 2.4, illustrates
available data do show a significant increase in both the percentages and the totals of
minimo vital decisions reviewed by the CCC from 1999 onward. The trends shown
in Figures 2.3 and 2.4 suggest something rather paradoxical. Seven years before, the
general understanding in Colombia was that social rights were not fundamental.
Situations that affected those rights were perceived as failures in the economy or
the bureaucratic system. Occasionally these situations gave rise to political protests,
but for the most part people had to “lump them.” By 1999, however, important seg-
ments of the Colombian population had come to perceive the consequences of the
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FIGURE 2.4. Minimo vital decisions vs. all other decisions issued by the CCC. (Source: CCC).
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economic crisis as breaches of their fundamental rights. Social rights had acquired
a wholly different status and people resorted to the courts en masse.

At this point, the CCC had already defined a series of relatively clear and simple
rules regarding the most common breaches to the minimo vital. Moreover, lower
judges usually decided according to the rules established by the CCC. However,
the protection granted by minimo vital did not cover the whole range of situations
to which claimants were exposed during the crisis. Even if lower judges followed
the court’s rulings, the consequences of the economic crisis were quantitatively and
qualitatively beyond what the judiciary asa whole could possibly cope with through a
mechanism of concrete individualized review like tutela. Even if the judiciary could
protect some individuals, this would only constitute a palliative, but it would leave
the institutional and structural causes of the crisis untouched. Moreover, minimo
vital rhetoric had relied heavily on the vulnerability of certain special categories of
subjects. Now, the subjects affected by the crisis were individuals who increasingly
belonged to the middle classes. Finally, even though the court had used minimo
vitalto protect the middle class against exceptional market dysfunctions, it had done
so by focusing on the ways in which these dysfunctions affected existing contractual
obligations (e.g., employers that stopped paying salaries or pensions, providers that
had not provided health care services). The consequences of this crisis went beyond
simple individual breaches of contract, and they required more than just acting on
the fringes of the system to correct eventual market deficiencies. If the CCC was to
do anything at all to protect social rights against the effects of the crisis, it had to do
so by acting directly as a policv-maker at a more macro level.

Tobesure, the CCC had already realized the limits of social rights’ policy-making
through tutela, and in 1997, it had devised the doctrine of the “unconstitutional state
of affairs.” This was a legal construct that the court applied when it was obvious that
the situation of a single claimant affected a whole class, and was caused, not by a
specific action or omission of a public or private entity, but by a structural factor
that required the design of a public policy. In those cases, the CCC ordered the
competent authority to address the situation and gave a series of guidelines for this
purpose. Through this mechanism, the court had addressed the situations of health
services, food, prison conditions, bureaucratic inefficiency in social security entities,
and the adaptation of public transportation vehicles for people with disabilities.
However, in those circumstances the CCC only gave very loose policy guidelines
to the defendants (generally governmental entities) and the results of its experiment
with this mechanism were mixed. Under these circumstances, the best available
option was to address the problem through abstract judicial review.

The first case in which the CCC addressed the consequences of the crisis through
abstract review was the case of the “UPAC decisions.” Since the early 1970s, the
government had designeda system to finance long-term housing loans known under
its Spanish acronym UPAC (Unit of Constant Purchasing Power). To maintain
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constant monetary values, this mechanism initially used a mathematical formula
that was tied to inflation. However, in 1993, the government changed this formula
and tied it to the prime interest rate, which is established by the Colombian central
bank. When the crisis started, the central bank raised the interest rates to protect
the banks, but a great number of middle-class families had to give their houses back
to the banks because they could notafford the increase in monthly payments. Many
peopleresorted to the courts through tutela. However, when these cases were selected
forreview, the CCC denied the injunctions, arguing that an eventual breach of the
right to housing was not enough to award protection through minimo vital. Instead,
the claimants “should resort to an alternative mechanism of judicial protection.”
They did exactly that. The people who were losing their houses raised abstract review
claims against long-term housing laws, focusing on the unconstitutionality of the 1993
mathematical formula that tied the loans to the prime rate. The CCC called a public
hearing in which it heard the opinions and analyses of at least twenty important
economists who were experts in housing finance, including various ministers and
government officials, senior researchers at the central bank, and university pro-
fessors. Some time after the hearing, the CCC declared that the laws regulating these
loans were unconstitutional, but not without previously devising a comprehensive
plan of action. The first feature of its decision was that the court deferred the
effects of its decision until congress had issued a new law to minimize the financial
chaos its decision would produce. Second, the court engaged in full-scale policy-
making requiring that the new law complied with a very detailed list of conditions,
knowing that the congress would have to meet the court’s requirements eventually.
There would inevitably be someone who disliked the new law, whether that person
represented the banks, developers, homeowners, or some other interest group. In
addition, because filing abstract unconstitutionality claims in Colombia does not
require legal representation, standing is open to all citizens regardless of whether
they have a private cause of action, and filing a claim does not entail any major
costs, people who did not like the new law would be likely to file a new claim of
unconstitutionality against it. Thus, the CCC was able to monitor whether congress
complied with its conditions. The court went even further and established that
the banks should recalculate the interest rates to the homeowners retrospectively,
delegating the monitoring of these arrangements on the lower courts.

The second case of abstract review in which the CCC addressed the consequences
of the crisis was the salaries of public employees.”® As a mechanism to control the
growing fiscal deficit and rising inflation, the administration decided to freeze all
public salaries for 2000 without recognizing the depreciation of money according
to historic inflation. Thus, it did not include the necessary funds in the budget
law for that fiscal vear. Initially, more than five thousand public employees filed
tutelas, claiming violations to their minimo vital. These levels of litigation were

' CCC, Decision C-1433/2000.
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unprecedented in Colombia, and they showed a growing attitude of rights’ con-
sciousness and legal mobilization, especially if one considers that freezing public
salaries was not historically uncommon in Colombia. Although the CCC selected
all these cases for review, it decided not to grant the protection to the claimants’
minimo vital in any of them. It argued that the effect that the freeze had on each
individual’s subsistence could not be established and that issuing an injunction
would be unfair to those other public employees who had not filed claims. Other
public employees had already filed claims of abstract review against the 2000 budget
law. When the CCC ruled on the abstract review case it decided to “protect the
rights of public employees” and design a policy of redistribution of the social costs
of Colombia’s inflationary economy. It declared the unconstitutionality of the law
and ordered the administration to appropriate the necessary funds to maintain the
purchase capacity of the public employees whose salaries were below a certain level.
Public employees with salaries above that level would receive a decreasing fraction
of inflation, and as their salaries increased, they would reach a certain salary level
where the administration no longer had such an obligation."

A third major case of social rights policy-making through abstract review involves
the CCC'’s ruling over a law that extended a value-added tax to basic necessities.
In adopting the two decisions mentioned earlier, the CCC was confronting the
relatively unpopular administration of President Pastrana in circumstances of an
acute economic crisis. In contrast, the administration of President Uribe has always
been highly popular, and the country was starting to recover from the crisis.”? In
2003, while the country was still recovering, Uribe proposed a bill that extended
value-added tax to basic necessities. Congress passed the bill without any signifi cant
debate. Soon after the law was enacted, the CCC declared the unconstitutionality
of this tax based on two arguments. According to the first argument, tax reforms
since the 1960s had increasingly relied on indirect taxation and the accumulated
effect of this pattern had overburdened the most economically vulnerable segments
of society. Regressive taxes and taxes on basic necessities became unconstitutional
in circumstances of economic crisis when the government could return to more
balanced tax policies that did not affect the minimo vital of the least economically
capable. Thus, the CCC decided the unconstitutionality of a specific tax based not
on a specific feature of the text of the law, but on an evaluation of the circumstance
in which it was to be implemented (as defined by the historic orientation of taxation
in general, in combination with the effects of the contemporary economic crisis).

" In the budget law for the next year, which had already been passed by the time the court decided,
the administration once again failed to include the necessary funds. This timme, a new court (seven
out of nine justices had changed) reiterated the ruling of the previous year, but established a series
of exceptional circumstances under which the administration could decide not to level salaries to
inflation. CCC, Decision C-1064/2000.

Uribe has maintained a minimum of 70% favorable opinion throughout his two terms and has
continuously controlled congress.
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The second reason why the CCC declared the tax unconstitutional was that it had
been approved without any significant debate in congress, and this had frustrated
the constitutional rule of no taxation without representation. Shortly thereafter, the
administration defied the court’s ruling by introducing a bill with the same value-
added tax for basic necessities. In this case, though, congress actually did debate the
measure and overwhelmingly rejected the bill proposed by the president. It argued,
among other issues, that extending a value-added tax to basic necessities affected
the minimo vital of the most economically vulnerable segments of the population.
Thus, in this case there was a judicialization of politics in at leasttwo different ways.
For a start, there was a direct enhancement of the power of the court over policy
outcomes (i.e., the rejection of the tax), and secondly, there was a penetration of
legal language and argument into the formal political process in the legislature.'3

CONCLUSIONS

As demonstrated earlier, the dynamics of judicialization in Colombia started with
the “supply” of an expansive social rights’ language aimed at achieving social change,
particularly toward incorporating social groups that were excluded from the market.
In the context of a growing and stable economy and an unresponsive political sys-
tem, the expansive character of this language gave rise to an increase in subsistence
rights’ litigation and to a series of new social claims. At the same time that sub-
sistence rights’ litigation increased and the types of claims diversified, the kinds of
individuals making such claims also changed. The richness of linguistic connections
between minimo vital and other concepts was being increasingly exploited, not by
marginalized individuals, but by more mainstream and middle-class social groups.
These groups started claiming social rights via minimo vital and this made certain
strands of meaning of this concept more salient, whereas others were forgotten.

At this point, then, the dynamics of the process of judicialization became more
“demand-driven” and the language of minimo vital started being contested and
constructed mostly bottom-up by the myriad claimants that were resorting to the
courts. The CCC had lost an important part of its agency in guiding the direction of
itsjudicial social policv-making. As a result, during the economic crisis the CCC was
no longer extending social benefits to individuals and groups that were marginalized
from the market economy, but protecting the middle classes from the failures of
an economy in crisis to which they were integrated. This reversed the trend that
the CCC had started some years before of directing social expenditure toward the
people who were structurally marginalized from the market. Instead of protecting

3 Another case of adoption of the minimo vital language into congressional debates and policieswasthe
adoption of a law protecting the families of kidnapped persons against the consequences arising from
previously acquired debts. In this case, congress adopted all the rules that the CCC had established.
CCC, Dec. T-402/2001.
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the unemployed and the lower classes, subsistence rights” adjudication redirected
social expenditure redistributing state funds toward more middle-class groups that
had been affected by the economic crisis.

Therefore, thebottom-up character ofthe process of construction of legal language
highlights two important issues. First, it shows the ways in which the legal language
used by the court affects the types of claims and the types of claimants that resort
to the courts. In this case, a rights-based language expanded the types of claims
and claimants, but it did so at the cost of simplifying and flattening the kinds of
narratives of social exclusion that gave rise to the concept of minimo vital. Moreover,
the unintended consequences of the minimo vital also highlight the importance
that economic, social, and political structures have in transforming the functions of
courts while showing the limits of their agency as policy-makers. Finally, it shows
how judicial responsiveness to social claims and the successful contestation of legal
meanings cannot be automatically associated with social change even when the
courts are able to influence the formal political process. More research is needed
regarding the way in which law, legal language, and social movements interact in
situations of crisis to understand the complex relation between courts and social
change better.
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How Courts Work: Institutions, Culture,
and the Brazilian Supremo Tribunal Federal

Diana Kapiszewski

INTRODUCTION

Since the mid-twentieth century, courts have begun to play a more important role
in politics and policy-making in a range of polities. However, this “global expansion
of judicial power” (Tate and Vallinder 1995) has been uneven: courts in many
countries remain quite timid, and even the most crusading courts challenge the
exercise of government power only selectively. As scholars have turned to examine
the causes, contours, and consequences of the halting process of judicialization,
the comparative judicial politics literature has blossomed. Since the main way
courts become involved in politics is through their rulings, a central question in the
literature concerns why courts decide politically crucial cases as they do.

Three main lines of argumentation have emerged to answer that question in Latin
American cases: the strategic, the institutional, and the cultural approaches. The
strategic approach suggests that judges’ decisions are guided by opportunities and
constraints in the broader political system, in particular those tied to the configu-
ration and preferences of the elected branches (e.g., Helmke 2005) or the level of
popular support a court enjoys (e.g., Staton 20006). Yet strategic accounts essentially
identify the political conditions under which courts will be able to play a more salient
role in politics and policy-making — for instance, in a context of political fragmenta-
tion or divided government. As scholars have begun to note (Hilbink 2009; Ingram
2009), just because courts can assume a more important political role does not mean
that they will do so. Moreover, such accounts tell us relatively little about how courts
will play a role in politics.

The institutional approach holds that a court’s enduring institutional features
and its position within the political system influence its rulings (Whittington 2000:

1 am very grateful to the editors of this volume and to Matthew C. Ingram for their thoughtful comments
on several versions of this chapter.
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608, 617). To some degree, this account of judicial behavior is marked by the same
weakness as the strategic approach: just because courts are given particular powers
(for instance, the ability to carry out judicial review or grab cases from lower courts),
or are positioned in a particular way in the institutional super-structure, does not
mean that they will use those powers or take advantage of that positioning to play
a more active role in politics. And their powers and positioning alone may not
account for how they will play any political role they adopt. Furthermore, much of
theliterature has focused on forrnal institutions. While these set crucial ground rules
and boundaries, particularly (although certainly not only) in institutionally insecure
developing democracies such as many in Latin America, consideration of how
infornal judicial institutions affect the process of judicialization is also important.

Traditionally, scholars of Latin American courts who adopted a cultural approach
to account for judicial behavior limited their accounts to demonstrating how judges’
“formalism” or “apoliticism” impeded political activism. Some of the newest schol-
arship in the cultural vein (see Hilbink 2007, Huneeus 2010) has broadened the
cultural lens, showing how particular judicial practices, as well as judges’ views of
their role, of other judges and courts, and of the relationship they ought to maintain
with society, might matter for judicialization. Yet despite courts being the main pro-
tagonists in the literature on judicialization in Latin America, relatively few scholars
have looked closely at “how courts work” on the inside to explain their role in
politics.

This chapter argues that combining the institutional and cultural accounts of
judicial behavior can offer considerable insight into why and how courts become
engaged in politics. That is, it seeks to demonstrate that institutions and culture work
in tandem to influence the process of judicialization. The chapter begins by suggest-
ing various ways in which high courts’ external institutions (e.g., those created by
elected leaders) — in particular the formal rules and informal norms guiding the
composition, independence, access to and powers of high courts — influence high
courts’ internal culture and judicialization. The chapter then shows how high courts’
internal culture— an interactive phenomenon comprising multiple judicial ideas and
practices — both shapes the way that high courts engage in politics and policy-making
and conditions the effect of external institutions on the judicialization process.

To illustrate these points, the chapter analyzes Brazil’s apex court, the Supreme
Federal Tribunal (Supremo Tribunal Federal, STF) and its decision-making on
a set of politically crucial cases between 1985 and 2004. Brazil has undergone a
significant judicialization of politics since transitioning to democracy in 1985 and in
particular since the promulgation of the 1988 constitution. In turn, political scientists
have begun to analyze the STF’s decision-making, especially its assertiveness vis-a-
vis elected leaders. While scholars have analyzed what are referred to here as the
Court’s external institutions (e.g., Taylor 2008), little has been written about the
STF’s internal culture or how it influences the Court’s engagement in politics.
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Furthennore, the present analysis aims to move beyond the specific question of how
often high courts challenge elected leaders to demonstrate how other facets of the
STF’s political engagement —for example, its “clientele” and how ittimesitsrulings —
are influenced by high court external institutions and internal culture in tandem.

Of course, external judicial institutions and internal court culture are not the
causal “be all and end all.” A range of political, constitutional, social, and economic
factors in the broader context in which courts operate influence judicialization in
any polity. Nonetheless, it seems indisputable that the way in which those broader
dynamics influence courts’ performance in politicsand policy-making is mediated to
some degree by judicial institutions and culture. Understanding courts’ institutions
and culture may thus also have implications for those theories that point to factors
in the broader context to explain judicialization.

EXTERNAL HIGH COURT INSTITUTIONS

The literature analyzingjudicial politics in Latin America includes many studies that
examine how external formal high court institutions (those established by elected
leaders and formalized in law) affect judicialization (e.g., Wilson 2005, Taylor 2008).
These studies representa crucial first step. However, the literature has not sufficiently
appreciated the role that external institutions can play in shaping internal high court
culture, or the degree to which their effects on judicialization are conditioned by
high court culture. Further, scholars of comparative politics increasingly argue
that focusing exclusively on formal rules and procedures — those that are “created,
communicated, and enforced through channels that are widely accepted to be
official” (Helmke and Levitsky 2006: 5) — when studying politics in developing
democracies “can yield an incomplete if not wholly inaccurate picture of how
politics works” (O’Donnell 2006: 287; see also Helmke and Levitsky 2004). Informal
institutions — unofficial norms and practices that have become routinized through
time and repetition' — may also affect judicialization.

This section discusses, both in the abstract and specifically in the case of the STF,
a delimited but suggestive set of external high court institutions (both formal and
informal) that might shape internal high court culture, and (conditioned by that
culture) influence judicialization. To clarify the first claim, the notion is not that
internal culture is a “product” of external institutions; many dynamics (including,
almost certainly, history) combine to produce internal judicial culture. The claim is
simply that external institutions contribute to shaping internal culture in important
ways, and that their effect on the judicialization process is conditioned by that
culture.

' The defnition of informal institutions is contested. As understood here, both formal and informal
institutions entail a degree of consistency (Helmke and Levitsky 2006: 6).
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External Institutions

The “profiles” of the justices who compose a Court (that is, their legal training
and focus and their political and judicial backgrounds) are shaped by a number
of factors including how rigorous the requirements to become a justice are, the
appointment process, who participates in that process and how (see Brinks 2005),
and whether a judicial career exists and reaches the high court. Those profiles, in
turn, likely influence various aspects of high court internal culture such as justices’
role perceptions and interjustice collegiality, which can undoubtedly affect how a
Court will engage in politics. Likewise, the rules and informal practices guiding
justices’ tenure; on what formal and informal grounds and by whom justices can
be dismissed; and whether the rules regarding Court size are stipulated in the
constitution or by law can influence two aspects of internal high court culture in
particular: how secure justices feel in their positions and how well-institutionalized
a Court is (that is, the degree of separation that exists between the institution itself
and the justices who compose it). In turn, these qualities can affect, for instance,
how assertive justices will be in their decision-making, and how they will time their
most politically crucial rulings.> A high court’s size can also influence its internal
organization, the practices justices develop to review and decide cases and who
participates in decision-making. These facets of internal culture also have important
implications for the timing and content of high court rulings.

Further, what formal constitutional guarantees of independence exist, and what
informal practices elected leaders have adopted to threaten or manipulate a Court
(if any), have implications for internal high court culture and (conditioned by that
culture) for judicialization. Several scholars have studied judicial independence
and its consequences for judicial decision-making (see Larkins 1996; Colon 2003;
Santiso 2004; Wilson 200s; Rios-Figueroa 2006; Finkel 2008).3 For instance, Couso
(2005) suggests that a “reasonable” degree of independence from government is
a prerequisite for judicial assess vis-a-vis elected leaders in Latin America. And
Chavez illustrates how in Argentina, the “informal institutions and practices” that
presidents use to control courts often trump guarantees of judicial independence in
the constitution (Chavez 2004: 23). Yet external institutions concerning high court
independence can also affect justices’ beliefs regarding their security, the way they
interact with each other and the practices they adopt to do their job. These facets
of internal high court culture may have important effects on judicialization, for
instance, on the decisions at which justices arrive and on whether their relations
with elected leaders are productive or contentious.

* Many of these rules and procedures are addressed piecemeal in studies of the region’s high courts;
see Navia and Rios-Figueroa (2005) for a systematization of certain aspects.

3 Fonmal (de jure) judicial independence is relatively easy to evaluate on the basis of formal rules
guiding the appointment and removal processes, salary changes, budgetary autonomy, etc.; actual (de
facto) judicial independence is notoriously difficult to operationalize and measure.
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Finally, several external institutions related to judicial power and accessibility can
also impact internal high court culture, and their effect on judicial production is
likely conditioned by that culture. Again, most scholars who have studied external
institutions related to high court power and accessibility have highlighted their effect
on judicial production (see Cepeda Espinosa 2005; Wilson 2005; Rios-Figueroa and
Taylor 2006; Wilson and Rodriguez Cordero 2006). Yet external institutions such
as the jurisdiction and judicial review powers that are awarded to Courts, what
mechanisms are available toreach them (and how permissive the appeals structure
is), and whether a Court can control its docket, * in large part through their effects
on the size of a Court’s caseload, can affect its internal organization and the practices
justices adopt to review and decide cases - as well as the content of its decisions.
To offer just one example, an immense caseload may encourage justices to develop
“ducking” practices to avoid (or, indeed, to play) a certain role in politics. Likewise,
a Court’s ability to issue temporary rulings (referred to as “injunctions”) may allow
or encourage it to adopt particular decision-making practices (for instance, stalling
final rulings) with concomitant implications for how it becomes involved in politics.

The STF’s External Institutions

Few formal rules guide appointments to the Brazilian high court. The 1988 consti-
tution stipulates that STF justices must be Brazilian citizens between the ages of
36 and 64 when appointed, must possess outstanding judicial knowledge, and must
have an impeccable reputation (Article 101). Appointment entails nomination by the
president, public (and largely symbolic, Ballard 1999, note 216) senate confirmation
hearings, and approval by an absolute majority of the senate (Article 52). Although
Brazil’s elected leaders have developed some informal appointment practices, they
have tended to be nonpartisan and generally augmented (rather than undermined)
formal rules. Presidents seek a balanced geographic representation onthe Court, and
it generally includes at least one justice who formally served on the state Supreme
Court of Sdo Paulo. In addition, following President Cardoso’s (1995-2003) appoint-
ment of the first woman to the Court (Justice Ellen Gracie Northfleet in 2000) and
President Lula’s (2003-present) appointment of the first Afro-Brazilian (Joaquim
Barbosa in 2003), future configurations of the Court will likely include at least one
woman and one Afro-Brazilian.

Consequently, most justices who have sat on the STF through the posttransition
period have had a relatively strong professional profile, and few have been popularly
identified with any political party Fleven of the twenty-one justices appointed to

4 See Colon 2003; Navia and Rios-Figueroa 2005; and Rios-Figueroa 2006 for detailed analyses of
institutional and constitutional design.

5 Justices with ties to the Workers’ Party (Partido dos Trabalhadores, PT) appointed by President Lula
(of the PT) represent an exception.
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the high court between 1985 and 2009 had held significant posts in the judiciary
prior to being appointed to the Court;® eight had held posts within the federal
prosecutorial organ, nine had held an important post in the executive branch of the
federal government, four had been a deputy or senator in the national congress, and
many were considered eminent jurists.”

The 1988 constitution allows for qualified life tenure: justices must retire at the age
of 70 but are “irremovable” before that point (Article 95). Although the charter does
not describe the processes of impeachment or dismissal in detail, it does indicate
that the senate is responsible for trying and deciding cases in which justices are
accused of misconduct (crimes de responsabilidade), and that the senate can also
impeach and remove justices (Article 52). However, in contrast to what has occurred
in other Latin American countries (for instance, in Argentina or Peru), no justice
has been tried for misconduct, induced to step down, or removed since well before
198s. Finally, the number of STF justices — eleven since 1969 — is established in
the constitution (Article 101) rather than by law, making even more difficult the
manipulation of the Court’s composition.

The 1988 constitution granted the judiciary unprecedented financial and adminis-
trative (i.e., “formal”) independence vis-a-vis the other branches of government (Arti-
cles 96 and gg). In addition to the tenure guarantees just mentioned, courts elaborate
their own budgets (within limits determined by the other branches of government)
and organize internally as they choose; moreover, judges’ salaries are “irreducible”
(Article 95).% The difficulty of amending the constitution sets these guarantees even
more firmly in place.? Additionally, elected leaders have developed few informal
tactics to compromise the STF’s independence or hold it accountable for its rulings
(Sadek 199s5: 11; Arantes 1997; Santiso 2004; Taylor 2004: 338; Brinks 2005). The Court
was not replaced on transition to democracy, and because its size has not changed
since that point, only President Lula has been able to appoint more than a handful
of justices.’® Although it is not uncommon for the Attorney General to “visit” and
“converse” with justices to clarify the government’s point of view on a particular
case, such contact is handled delicately, and only on special occasions do other
cabinet ministers visit the Court — deputies and senators would never “dare” todoso

The Brazilian federal judiciary contains the elite of the legal profession (judges must pass rigorous and
competitive entrance exams and are promoted on merit); justices’ ascendance through the judiciary
is thus a testament to their preparedness and training.

This discussion draws on Kapiszewski (2007, Appendix 3.5).

In addition, the STF penned (per stipulations in Article 93 of the 1988 constitution) the broad law on
judicial administration and decisions (Estatuto da Magistratura).

9 Amendments may be proposed by the executive, by one-third of the chamber or senate, or by more
than one-half of the state legislatures; they require the approval, in two successive votes, of at least
three-fifths of the chamber and senate (Rosenn 1990: 783). Certain provisions of the charter (cldustulas
pétreas) cannot be amended.

President Lula had appointed eight justices by 2009.
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(EC-13, EC-28, EC-29)." Further, while the government has often taken advantage
of the multiple mechanisms that exist to appeal certain STF decisions (frequently
in an effort to delay a final ruling), an STF ruling has rarely been overturned or
significantly modified.

As outlined in the constitution, the STF’s jurisdiction is quite broad, includ-
ing original,'* as well as ordinary and extraordinary appeals jurisdictions (Article
102)." The Court’s judicial review powers are also quite extensive. The STF has
been empowered to carry out concrete constitutional review since 1891, and has had
some abstract review powers since the mid-1960s." The 1988 constitution enhanced
the STF’s abstract review powersand limited its jurisdiction to constitutional matters,
such that since the 199os it has essentially served as a constitutional court although
it is not designated as such.’s The Court can both declare norms unconstitutional
and declare unconstitutional administrative, regulatory or legislative lapses that pre-
vent the full exercise of a constitutional right or full application of a constitutional
principle (Rocha and Paulo 2003: 18-19). When the STF carries out concrete con-
stitutional review, the immediate effects of its decisions are inter partes; its abstract
review decisions have erga omnes and more immediate effects.

A wide array of mechanisms can be used to reach the STF. Abstract review cases,
which are hled directly with the Court and may only be initiated by a few actors
(outlined in Article 103 of the 1988 constitution and Laws 9.868 and 9.882 of 1999),
make up a tiny subset of its caseload.® The vast majority of STF cases are appeals

One data source for this chapter is a set of interviews carried out by the author with a range of political

and judicial actors in Brazil in 2004 and 2005. Respondents’ names are not mentioned to protect

confidentiality. Instead, cach interview is assigned a particular code: citations with the prchix “I”

were informational interviews; “EG” denotes general expert interviews; “CSE” denotes case selection

interviews; “CSM” or “JG” denotes interviews with justices; “F.C” denotes expert intenviews regarding
economic policy cases; and “AS” denotes interviews with high court clerks.

Abstract review cases regarding the constitutionality of active federal, state, or local norms passed after

1988, certain cases involving high state officials, the nation or a Brazilian territorv/state and conflicts

of competency between superior courts or between any superior court and any other court are filed

directly with the STF.

3 The STF’s ordinary appeals jurisdiction includes cases in which a constitutional right has been
denied by one of the superior courts and cases involving political crimes. Its extraordinary appeals
jurisdiction includes casesdecided by lower courts in which the appealed decision either contradictsa
constitutional clause, declares unconstitutional a Weaty or federal law, declares valid a municipal law
or governiment act whose constitutionality was questioned or deals with conflicts between municipal
and state law.

4 Judicial review is diffuse or decentralized: the constitution of 1891 empowered all federal and state
courts to carry out concrete judicial review (Dolinger 1990: 812). See Arantes (1997) regarding Brazil's
“hybrid” judicial review system.

'S In an institutional innovation, the 1988 constitution established an “everything-but-constitutional”

court - the Supreme Tribunal of Justice (Superior Tribunal de Justiga, ST]) = which hearsappcals of

nonconstitutional cases, leaving the STF as a constitutional court by default. Note, however, that the

STF may only engage in a posteriori review.

Four abstract review mechanisins exist to reach the high court. The one most often used is the Direct

Act of Unconstitutionality (Agdo Direta de Inconstitucionalidade, ADIn), which allows plaintiffs to



58 Diana Kapiszewski

of lower court rulings.'? Brazil’s appeals structure is quite permissive, many appeals
mechanisms exist, and prior to 2004 the Court essentially lacked docket control: it
had to rule on every case it received even if that ruling was simply a dismissal on
the basis of some technical flaw (Taylor 2004: 113, 135)." Given the Court’s broad
jurisdiction and the ease of appeal, the STF receives and decides an extraordinary
number of cases: 163,950 cases were filed with the high court during the 1980s;
326,493 cases were filed in the 199os; and the Court received more than a million
cases between January 2000 and November 2009. For a time, the Court had a
drive-through window in the basement to facilitate case-filing.

Since the mid-19gos, most STF cases are decided by asingle justice.' Eithersingle
justices, one chamber, or the full Court (i.e., sitting en banc) may issue preliminary
rulings as well as hand down rulings on the merits. Preliminary rulings (injungées)
generally entail an expedited decision-making process, and temporarily suspend
application of all or part of a law until its constitutionality has been detennined.
There are no rules regarding how soon after issuing an injunction the Court must
render a final ruling on a case, and no requirement that the two be in the same
direction (JG-02). The STF sitting en banc may also emit summary rulings (stmulas),
general statements, or doctrine abstracted from one or a series of related cases that
articulate how the STF understands and interprets a particular theme or issue
(Rosenn1984: 34).* Judicial reform of December 2004 (Constitutional Amendment
No. 45) instituted the binding summary ruling (sumula vinculante, alegal instrument
similar to binding precedent in common law systems) which allows the STF to
designate certain summary rulings as binding on itself and on judges at all levels
when deciding similar cases.

question the constitutionality of federal or state norms issued by the executive and legislature or
administrative decisions issued by courts since 1988.
Since the early 19gos mere than go percent of the STF'scase load has consisted of two types of appeals:
extraordinary appeals (recursos extraordinarios, REs, broadly applicable to lower court rulings) or
interlocutory appeals (agravosde instrunento, AGs, filed when the court just prior to the STF denies the
use of an RE). All data drawn from http://www.stf.jus.br/portal/cms/ver Texto.asp?servico=estatistica&
pagina=movimentoProcessual (July 6, 2009).
Constitutional Reform No. 45 of 2004 included one formal step toward docket control - the creation of
the institution of “broad repercussion” (repercussdo geral), which requires plaintiffs filing REs or AGs
to demonstrate the broad political, economic, or social “relevance” of the constitutional questions
their cases raise. The refonn allows the STF toaccept technically deficient cases it considersimportant
and to dismiss technically sound cases it deems unimportant, thereby acknowledging its political role.
9 Historically, the only rulings justices could perform individually were case dismissals due to technical
flaws. Law 8.038 (1990) empowered single justicesto dismiss cases that questioned jurisprudence that
had been consolidated in one of the STF’s summary rulings (simulas). In 1994 (and again in 1998),
following explosions in the STF's caseload, the Civil Procedural Cade (Article 557) was reformed to
allow justices to make decisions on their own when applying any set (passificada) jurisprudence of
the high court.
2> Cases brought to the STF that contradict stimulas are rejected (unless the Court desires to change
the simula).
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INTERNAL HIGH COURT CULTURE

Judges’ ideas about law and the judicial endeavor, and the practices they develop
as thev do their job, are at the heart of the cultural approach to explaining judicial
decision-making.* Much early work on Latin American courts adopted a cultural
approach, arguing that the formalistic nature of legal culture in the region impeded
judicial assertiveness (e.g., Karst and Rosenn 197s; Friihling 1984). Only a small
subset of the work produced since the field of comparative judicial politics began to
blossom in the early 1990s points to legal or judicial culture to explain judicializa-
tion in Latin America. That work focuses disproportionately on Chile and mainly
seeks to account for Chilean courts’ lack of involvement in politics or policy-making
(the opposite of judicialization). Hilbink (2007), for example, examines how Chilean
judges’ “apolitical” ideology and insularity (reinforced and recycled through judicial
rules and structure) prevented them from defending liberal democratic principles
into the mid-1990s.2* Huneeus (2010), by contrast, argues that judicial culture is
nonmonolithic and identifies circumstances under which its heterogeneity became
manifest in Chile in connection with judgingin the area of human rights. And Couso
(2002) argues that Chilean courts tempered their decision-making in the constitu-
tional arena to preserve their power to fulfill what they saw as their fundamental
role: deciding more mundane struggles in the legal realm.*

Yet a court’s internal culture arguably includes an even more diverse range of
judicial views and routines. This section develops a multifaceted notion of inter-
nal judicial culture and discusses how different aspects of that culture may help
to account for judicial involvement in politics and policy-making. Like the edi-
tors of this volume (and departing from studies that limit culture to the ideational
rcalm), it suggests that the ideas and the practices that judges and justices develop
as they do their job (be they formally established or routinized through repeti-
tion), arc illustrative of and can be meaningfully included in the notion of judi-
cial culture. Indeed, considering judicial rules and practices, which might be
thought of as internal institutions, as constitutive of culture is another way that
this chapter (and the volume) approximate the cultural and institutional approaches

2

Given the cultural model’s concern with judges’ views on the nature of law and the constitution, their
institution and their mandate (thatis, with “legal ideology™), it has some affinities with the attitudinal
model of judicial behavior, which argues that judges’ political ideology and policy preferences affect
their decision-making (Segal and Spaeth 1993). Developed to account for judicial decision-making
on the U.S. Supreme Court, the attitudinal model is seldom employed to explain judicialization in
the Latin American context.

= Note that in using institutional and cultural factors to explain judicialization, Hilbink’s approach is

similar to the one employed here.

3 To give one non-Chilean example, Miller (1997) proposes that the particular “sociology of judicial
review” courts develop can influence the degree to which courts are willing and able to constrain
clected leaders.
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to explaining judicialization. The Brazilian STF is used to illustrate the section’s
points.

Intemal Culture

How secure justices feel in their roles and how vulnerable they believe their institu-
tion is to elected-branch attack can affect judicial production. For instance, Helimke
(2005) suggests that in insecure settings (such as Argentina), justices may challenge
elected leaders more often as those leaders lose their grip on power, in order to
distance the Court from incumbents and to ingratiate it with the incoming adminis-
tration. An aspect of high court internal culture closely related to security that could
affect,forinstance, how much justices strive to “make a statement” with their rulings
or challenge powerful actors is the degree to which the institution stands separate
from the justices who populate it at any point in time. For instance, Argentine jus-
tices are known to indicate in their rulings that the rulings represent the thinking
of the Court “in its current configuration,” emphasizing that a different set of jus-
tices would likely issue a different decision. Such statements suggest relatively little
differentiation between justices and Court: the Court becomes the justices who sit
upon it.*

How strong a Court’s leadership is - either less forinal “intellectual” leadership or
more formal appointed or elected leadership — might condition judicialization by
affecting the unanimity of rulings or the final vote on rulings on close cases. More
generally, a Court’s internal organization (for instance, if it is divided into cham-
bers) can affect who will participate in deciding different cases, with implications
for what kinds of rulings the Court will hand down. Furthermore, the more profes-
sionalized the Court’s staff, particularly if clerks are involved in writing opinions,
the better grounded a Court’s rulings may be, perhapsincreasing the forcefulness of
its decisions.

The views justices hold about the role their institution should play in general and
in politics, and how it should carry out judicial review (arguably the most political
of judicial roles) likely have their roots in justices’ professional profiles, as noted
previously. Role perceptions affect justices’ views about the relationship their Court
should maintain with society — how transparent its operations should be and how
open it should be to societal input. Justices’ role perceptions may also affect the
potential for interjustice collaboration, as well as the development of internal rifts
that could impinge on the ease and fluidity of the Court’s decision-making. In sum,

% The question is one of degree: even a high court as institutionalized as the U.S. Supreme Court is
strongly identified with its current composition. Yet in the U.S,, differentiation remains between the
justices of the day and the Court as an institution — in part because the fundamental features of the
latter are decidedly not open to change. Moreover, the U.S. Supreme Court rarely includes in its
opinions an acknowledgement that another set of justices would have ruled differently.
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all of these facets of internal culture have implications for how the Court engages
in politics.

The practices that Courts develop to manage their caseload, review cases, and
issue rulings are also crucial aspects of their internal culture, all of which can
affect judicialization in a number of ways. Most generally, how consistently a Court
appears to follow procedures and how much discretion they allow (and the Court
exercises) can influence its actual and perceived reliability, which in turn may affect
how and when it will be approached to participate in politics (and how it will do
50). Also, in what order cases are reviewed, what case review entails and whether it is
written or oral, who participates in decision-making and to what degree deliberation
occurs, and how opinion authorship is determined all influence when and how a
Court delves into politics. To give just one example, if justices generally wait until
full-Court deliberations to discuss cases and always proffer votes in the same order,
early voters could wield more influence overthe Court’s political engagement, while
different decision-making rules and norms might generate more opportunities for
coordination, bargaining and logrolling among justices (Helmke 2000). Finally, we
might anticipate that the more justices value and seek to foment transparency and
openness, the more trust their Court might instill in the populace, or the more
influence societal actors may believe they can have on its rulings, encouraging them
to file cases, thus hastening judicialization.

The STF’s Internal Culture

This section describes the internal culture of the contemporary STF.» The STF
sits at the head of a federal judiciary consisting of highly professional, well-trained
judges (Rosenn 1984: 2g—30). That professionalism, combined with collegiality and
segmentation, consistency and discretion, create the STF’s eclectic internal culture.

Security, l.eadership, and Internal Organization

Due to the STF’s institutional stability, a sense of security permeates the Court.
In no interview that I conducted did a justice, either retired or current, appear
concerned about the permanence of justices on the Court or about its institutional
future.® By the same token, the Court (as an institution) seems to stand apart from
the justices who populate it at any moment: the STF retains a sense of itself that is
larger than its momentary composition. For instance, by Brazilian standards, a good

3 Few of the judicial reforms introduced through the 1988 constitution or Constitutional Amendment
No. 45 in December 2004 directly affected the STF; thosc related to its interal culture are discussed
here. Unless otherwise indicated, all of the information in this section was garnered during interviews
the author held with high court clerks.

6 ), Argentina, by contrast, justices’ concern for their own future and the future of their institution
served as the tacit background for analogous interviews.
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deal of pomp and circumstance surround the STF: the justices wear dramatic capes
when the Court meets en banc, a tradition that reinforces on a weekly basis the
STF’s institutional importance. Moreover, interviews with past and current justices
revealed their respect for their institution and the role it plays in governing Brazil.

Two types of meaningful leadership coexist on the STF. The formal presidency,
with a term of two years, rotates among the Court’s members, and no justice may
serve more than one term. Although the Court’s internal rules stipulate that jus-
tices elect the Court president, the informal (but consistently followed) norm is that
every two years the justice who has sat on the STF for the longest (and has not yet
been president) assumes the role. Clerks and justices alike emphasized the ethical
upside of this arrangement. The lack of “real elections” for STF president obviates
internal campaigning which, along with being anathema to the Court’s aspirations
of transparency, could lead justices to engage in “deal-making” or engender con-
flicts among justices aligned with competing candidates (AS-01, AS-04, JG-03). The
president represents the Court in official functions and serves as its public face,
decides certain types of cases, and sets the agenda for and manages the Court’s en
banc sessions. The role of high court president is recognized and respected: justices,
legal scholars and politicians alike often intimated a link between the presidency
of certain justices and certain rulings (CSE-23). The STF also has a less-formal
intellectual leader (a “dean of Court” or “decano,” generally the justice who has sat
on the Court the longest) to whom the Court turns for direction; justices and legal
scholars were generally consistent in identifving these intellectual leaders. I found
no evidence of conflicts between the Court’s two types of leadership.

As with many of the Court’s internal rules, the STF’s internal structure is formal-
ized in its procedural manual, the Regimento Intento. The Court has operated in
two chambers since 1931and each chamber has included five justices (the president
belongsto neither) since 196s. Justices and clerks disagreed about the degree of infor-
mal segmentation that marks the STF, however. Some intimated that the STF is
quite internally segmented. They described different justices’ chambers as “islands”
(AS-01, AS-04, JG-03) and suggested that justices have developed and follow differ-
ent procedures when ruling on cases individually (again, the vast majority of the
Court’s rulings since 2000 have been decided by a single justice). Other respondents
suggested more interaction. They noted that the STF’s clerks have created their own
association and request help and information from each other frequently (AS-o2,
AS-03), and that justices periodically communicate in administrative sessions and
are often in touch with each other on a daily basis.

Staffing individual justice’s chambers (gabinetes) is one chief of staff (chefe de
gabinete, who performs administrative tasks), five clerks, and twenty-odd administra-
tive staff.# Clerks must have a law background, but there is no public competition

27 These staff hail from within (servidores) and without {tercerizados) the STF personnel pool; they tend
to work in a justice’s chambers briefly and have no impact on the formulation of case summaries
{relatorios) or decisions.
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for clerkships - justices can hire whomever they like. In the early post-transition
period, justices generally chose outstanding members of the administrative staff to
be their clerks, and clerks stayed with “their” justice through his or her entire time
on the Court. Since the early 2000s, however, clerks have more frequently been
voung superstars with strong academic backgrounds who stay less time in the Court
and who see clerking as a stepping stone to a high-powered career. Clerks’ duties
vary from one justice’s chambers to another; they may be more or less involved in
writing summaries (relatorios) of cases, researching and developing draft opinions
(AS-o1, AS-02, AS-03). In most cases, they perform initial triage, identifyving impor-
tant cases for the justices. My interviews with clerks revealed them to be consistently
professional and knowledgeable (and exceedingly patient teachers).

Justice Role Perception and Collegiality

Judicial role perceptions are difficult to assess: they are unlikely to be clearly reflected
in written opinions or faithfully conveyed in conversations. Nonetheless, despite
their disparate professional profiles (reviewed earlier), practically every justice inter-
viewed in connection with this project answered “to protect rights” or “to defend
the constitution” (or both) when questioned about the STF’s primary function.
Interviews with STF justices and experts (plus a review of the justices” individual
votes on politically crucial cases) suggested the coexistence of two views of how the
Court should go about protecting the constitution, however. Those views aligned
relatively well with the individual justices’ professional profiles. Some justices (often
those with more experience in politics) were more open to considering the political
or economic consequences of their decisions (and were thus sometimes referred to
as “consequencialistas”), whereas others (often those with more experience in the
judiciary) focused primarily on legal considerations when issuing rulings (and were
thus nicknamed “legalistas”) (CSE-o4, CSM-01, EC-33).

One question at the heart of this volume concerns evolution in legal culture. While
little has been written on STF justices’ role perceptions prior to the contemporary
period, the framework employed in this chapter offers some clues about the STF’s
more historic internal culture. On the one hand, as suggested earlier, prior to 1988,
the STF’s jurisdiction extended far beyond constitutional matters. Given the mul-
tiple responsibilities that accrued to the Court, there was likely weaker consensus
among justices on the Court’s role. By the same token, Brazilian leaders have been
appointing justices with a mix of backgrounds (that is, with significant experience
in the elected branches and in the Brazilian judiciary) since at least the 1930s (see
Kapiszewski 2007). Thus, the institutional underpinnings for a consequencialista /
legalista divide have existed for decades. And although that underlying divide likely
manifested itself differently prior to 1988 given the Court’s previously broader man-
date, by 1950 (far before the expansion of its judicial review powers), the Court was
already sufficiently involved in political matters to become a target for the press and
for congress (Viotti da Costa 2001: 155).
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In the contemporary period, consequencialistas often took a more holistic app-
roach to decision-making, highlighting the necessity of protecting the institutional
system laid out in the constitution, while their legalista colleagues were more likely
to emphasize the importance of defending the constitutional articles and clauses
most relevant to a case. Consequencialistas thus found it easier to justify upholding
laws or presidential decrees containing crucial government policies that contra-
dicted one or two constitutional clauses (to avoid potentially system-threatening
political or economic turmoil), while their legalista counterparts were more will-
ing to invalidate such norms (see Kapiszewski 2007). This divide implies that STF
justices must continuously negotiate the boundaries of law and politics with each
other. For example, while Minister Nelson Jobim (1997-2006) came to be identi-
fied as the “leader of the government in the Court” (I-7),® Justice Marco Aurélio
(19go—present) has been known to brandish “o livriinho” (the constitution) during
the STF’s deliberations as a reminder ofthe STF’s fundamental function.>? In sum,
consensus on how the Court should carry out its role (that is, judicial review) is
weaker than it might be, for instance, on a Court composed completely of justices
who hail from the lower echelons of the judiciary (such as the Supreme Court in
Chile).

Despite this rift, justices emphasized the Court’s collegiality (CSM-03, JG-03). In
fact, collegiality is apparent from the moment one enters the STF’s bright, modem
“annexes”: people nod and exchange salutations in the hallways, and upon opening
the door to a justice’s chambers, a visitor is immediately exposed to the cheerful
hubbub of the young administrative staff who sit at the front. The Court’s case
review procedures also reflect a relatively collaborative style. Rather than reviewing
cases through a written process, as occurs in other Latin American countries, the
STF sits en banc to deliberate and decide the most important cases it receives. The
Court’s twice-weekly sessions are highly interactive, and while they can feature quite
heated debate, disagreement does not seem to dent the Court’s overall collabora-
tive spirit.

Furthermore, according to clerks, justices rarely miss high court sessions and
rarely invoke the reasons at their disposal to justify not voting on any particular
case. Moreover, until the eatly 2000s, only one justice (the lead justice, or relator)
was familiar with most cases prior to their being considered by the Court sitting en
banc; case summaries were not distributed. Therefore, the Court’s deliberations and
decisions on most cases were based on a single justice’s summary and interpretation

3 While appointed by President Cardoso, Minister Jobim maintained the nickname even after President
Lula assumed power; that is, the justice was essentially progovernment rather than a puppet of his
appointer.

2 Another potentially explosive rift remained latent: no STF justice was removed with regime wansition
in 1985, and it was not until 2003 that all of the justices who sat on the Court at the time of transition
had retired. Brazil thus spent the early posttransition period with a Court consisting of justices used
to defending (and by some accounts still loyal to (JG-06)) a different institutional system.
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of the case (and his or her suggested ruling). This practice required justices to
rely heavily on their colleagues - reliance that would have been difficult without
(and likely encouraged) collegiality.> Collaborative intra-Court relations are likely
also encouraged by the justices’ professional backgrounds and the fact that elected
leaders have neither manipulated nor sought to politicize the Court.

Consistency, Discretion, Transparency, and Openness

A consensual set of rules and norms guide the operation of Brazil’s federal courts
(Taylor 2004: 7), and procedural continuity also marks the STF’s operation (despite
some inconsistencies in justices” decision-making practices when they are ruling
on cases individually). The Court’s written manual (Regimento Intermo) outlines
its internal rules and procedures, and decision-making on cases considered by the
full Court (plenario) appears to adhere closely to the rules laid out there, in the
constitution and in two laws regulating consideration of abstract review cases (Law
9.868 and Law 9.882, both 0f1999). Indeed, clerks of five sitting justices gave strikingly
similar responses to my questions regarding Court procedure, and whenever they
were not sure of a particular detail, they consulted the Regimento Intemo, the
constitution or these laws, copies of which every clerk had at hand.

Each case that arrives at the Court is first randomly assigned (distribuido) by
computer to a particular justice, who becomes the lead justice for the case. The
following procedures are then followed for cases that go to the full Court for res-
olution: the justice to whom a case was originally assigned (and his or her clerks)
analyze the case and write a case summary and draft vote. The justice then advises
the Court president that the case is ready to go to the full Court. The STF president
sets the Court’s agenda, choosing which cases it will hear and in what order they
will be heard. Decision-making begins with the lead justice’s oral presentation of
the case summary and draft vote. Next, oral arguments are offered and genuine
debate occurs. Following deliberations, each justice votes orally in reverse order of
seniority: the justice who has sat on the Court for the least time votes first and the
most senior justice votes last.3 The STF president then interprets the direction of
each justice’s vote and announces the ruling on the case.® If the case was decided
in the direction that the lead justice argued, he or she writes the final opinion; if
not, another justice is chosen by the president. The transcription of each justice’s
vote becomes his or her formal vote (included in the final written decision); the

3° Since the early 2000s, materials regarding many cases are distributed prior to the session in which
those cases will be considered.

3 Justices may ask the president for permission to vote out of order or to add comments before or after
they have voted.

3 “Defining” justices’ votes in this way, particularly in close cases, and especially given that justices’ oral
votes can be lengthy and vague and can deal with multiple discrete constitutional issues, gives the
Court president great power.
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Court’s most important rulings often include lengthy, separate concurrences and
dissents.

Despite this orderly process, the STF retains significant decision-making discre-
tion and room for inforinal innovation. For instance, the Court possesses significant
latitude with respect to the timing of its decisions: there are no rules concerning
either the order in which it must decide cases or how quickly it must do so, and
no formal requirement that the STF president include on the Court’s agenda the
cases that have been in the Court the longest.33 The STF’s astronomical caseload
provides the Court a ready justification for long decision times, further facilitating
delay .3t Also, at any point before the final votes on a case are cast, justices may
request time to study the case in greater detail (pedir vista). Granting the request
suspends voting on the case until the justice “returns” it. Although written rules
regulate when justices should return ADIns they request to study, it is easy, both
formally and tacitly, to extend the review period. Justices have been known to hold
onto cases they requested for long periods of time, due to case complexity, to the
Court’s huge caseload and to political considerations (AS-02).

Finally, STF justices and their clerks have sought to create a culture of trans-
parency on the Court. All Court personnel assured (and reassured) me that neither
the lead justice on a case nor his or her clerks ever discuss draft opinions with other
justices or clerks before those opinions are read before the full Court. Doing so,
they said, could suggest a practice of unethical deal-making outside of Court ses-
sions. Also, all of the Court's full sessions and those of its two chambers have been
public since the Court’s inception, and have been televised live on the dedicated
judiciary channel, TV Justi¢a, since August 2002.3 In addition, the Court publishes
a weekly electronic newsletter outlining its most important decisions (Infornativo
STF), and its web site (www.stf.jus.br) contains a wealth of information about the
STF and its work, including statistics, opinions, past and future decision-making
schedules, and so forth.

The multitude of mechanisms available to file cases with the Court make it
formally accessible, and justices have developed additional formal and informal
practices to open the Court to external input. Unlike in many other Latin American
high courts, Brazilian lawyers argue their cases before the STF when it sits en banc.
Also, the Court accepts a variety of written briefs from various sources regarding

33 Moreover, a law can be declared unconstitutional at any point — even decades — after it went into
effect; no statute of limitations exists (Rocha and Paulo 2003: 58).

3 In certain abstract review cases, the STF can even decide whether its decision will be prospective or
retrospective, and can indicate the exact point in time from which a law declared unconstitutional
will be considered without effect.

35 Although justices” individual decision-making is obviously not public, as noted previously, justices
may only rule on theirown when the high court’s jurisprudence is “set” on the issue in question; that
jurisprudence setting is done by the full Court and thus public.
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cases.® And justices and clerks alike emphasized that when the STF is examining
a socially visible dispute, justices can receive hundreds or thousands of e-mails
regarding the case, in general from citizens (AS-03; JG-07). In addition, the Court
has recently begun to hold public hearings prior to deciding socially significant
cases.¥

Summing Up

Table 3.1 summarizes the analysis of the STF’s external institutions and internal
culture. For each external institution, the table highlights whether the institution is
formal (written in an official document) or informal (routinized through practice
over time). As scholars have noted, formal and informal institutions interact in a
variety of ways, including reinforcing, negating or competing with each other (see
Helmke and Levitsky 2004, 2006; Lauth 200s; Tsai 2006). While external institutions
tend to be formal, when formal and inforinal institutions act together, they tend to
complement each other. For instance, the informal appointment practices elected
leaders have adopted essentially served to supplementand extend formal rules, rather
than undermine them. The overall image of the STF that emerges on the basis of
its external institutions is one of a stable, independent, powerful, and relatively
accessible - and consequently overburdened - institution.

For the Court’s internal culture, Table 3.1 discriminates between ideational and
practical elements of culture, which interact and shape each other. On the inside,
justices seem secure in their posts, yet are simultaneously aware that their institution
is something greater than themselves. The Court has two meaningful forms of
leadership, and justices employ superstar clerks whose stays are increasingly fAeeting.
Some degree of consensus on role perception exists (although the tactics justices
would use to carry out an overall strategy of constitutional defense differ), and the
atmosphere on the Court is generally collaborative. Despite the discretion their
posts and extant procedures afford them, STF justices seem rule-bound. Finally,
transparency and openness have emerged as important aspects of the Court’s culture.

INSTITUTIONS, CULTURE, AND JUDICIALIZATION

The analysis thus far has suggested ways in which a Court’s external institutions can
shape its internal culture, and ways in which a Court’s intemal culture both influ-
ences judicialization and conditions how external institutions do so. The chapter’s

3¢ In particular, the institution of amicus curiae, which allows any organ, entity, or interested lawyer to
provide the Court with technical briefs on abstract review cases, was established in 1999 (Law 9.868)
with the express intent of opening the STF’s deliberation process to more input.

37 On an anecdotal comparative note, it was significantly easier to schedule intenviews with Brazilian
high court justices than it was with Argentine justices, and interviews tended to last longer in Brazil.
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TABLE 3.1. Summary of the Brazilian STF's external institutions and internal culture

Formal or
External institutions informal  Evaluation of STF
Rules guiding eligibility ~ F Few but rigorous formal requirements
Rules guiding Fandl Presidential nominations approved by senate;
appointments informal practices exist but do not undermine
formal rules
RESULT:: Profile of | Most with significant judicial and political
justices experience; relatively few ties to appointing
presidents
Rules guiding F Mandatory retirement at age 70; constitution
tenure/dismissal outlines clear criteria but vague process for
impeachment
Rules regarding size F Size of high court (eleven members) stipulated
in the constitution
Rules guiding F STF constitutionally designed as independent
independence from institution; elected leaders have not
elected leaders established informal practices to undermine
that independence
Rules guiding F Very broad; includes original, ordinary, and
jurisdiction appellate
Judicial review powers F Very broad; abstract and concrete, established in
constitution and a series of laws
Mechanisms to reach F Many ways to access the Court
Court
Rules guiding appeal F Permissive appeals structure
Rules regarding docket ~ F STF traditionally could not control docket; weak
control form of control established with judicial
reform in 2004
RESULT: Caseload size | Extraordinary caseload; many repeat cases
Rules re: types of F Most cases decided by one justice; full Court can
decisions issue preliminary, final, and “summary” rulings
Idea or
Internal culture practice Evaluation of STF
Beliefs regarding | Most justices evinced security
security
Institutional I STF justices differentiated from the STF as
differentiation institution
Leadership designation P Two types, elected and intellectual
Internal organization P Two chambers; chamber organization differs
Profile of staff P No public competition for clerkships;
increasingly, clerks are young academic
superstars who stay less time in the Court
Role perception (views | Relative consensus on role (defend the

on judicial review)

constitution), but carrying it out means
different things to different justices
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Idea or
Internal culture practice Evaluation of STF
Collegiality p Atmosphere is mainly collaborative
Consistency/discretion P Regimento Interno written to systematize high
in case review & court functioning; lead justice writes case
decision procedures: summary and draft opinion to present to full
full Court Court; Transparency, STF president sets
agenda; decision-making oral and deliberative
in form; process is consistent but allows for
discretion
Consistency/discretion P Less consistency in individual justices’
in case review & decision-making procedures, but also less
decision procedures: decision-making discretion as they must follow
individual justices the full Court’s jurisprudence
Transparency Iand P Courtseeks to project an image of transparency
Openness land P Court has established several paths for external
inputs

final section illustrates these points using the Brazilian case, demonstrating how the
STF’s external institutions and internal culture shaped the role it has played in pol-
itics and policy-making — and how it has played that role — since the 1985 transition
to democracy.

Since 1985, and in particular since the promulgation of the 1988 constitution, the
STF has been called on to decide a broad range of politically important cases.3® This
analysis examines its decision-making on a systematically selected sample of hfty-
five such cases,3® which while quite diverse, can be loosely organized into three
subsets.* In one subset, the STF distributed power among the branches of govern-
ment by rationalizing the new institutional system outlined in the 1988 constitution
and by mediating a series of national-level political disputes. In a second subset, the
constitutionality of a variety of national economic policies — privatizations, social
security reform and retirement benefits, salary adjustments and taxation regulations —
was questioned. Finally, a few salient cases regarding rights reached the high court.

The particular range of mechanisms available for cases to reach the STF (and its
lack of docket control during the time period under study) likely played important
roles in producing this mix of cases. Yet who the justices were and how they saw their

3 “Politically important” cases are understood as cases in which a Courthadthe opportunity to endorse
or challenge the exercise of government power in a significant way.

39 My case selection strategy entailed triangulating case mentions three sources: (1) twenty-fiive expert
interviews in which respondents were asked to identify politically important cases; (2) articles on the
STF and its rulings drawn from every issue of O Estado de Sdo Paulo from 1985 to 2004 inclusively;
and (3) a bibliography of local scholarly work on the high court and its rulings. Cases had to be
mentioned a certain number of times in each source to enter the sample.

4° Kapiszewski (2009} discusses these fifty-five cases in more detail.
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role likely conditioned the way those mechanisms were employed. Had the justices
not been of mixed judicial and political backgrounds, for instance, opposition and
government leaders might have been more reluctant to use those mechanisms to file
politically crucial cases with the Court. Likewise, had the Court lacked meaningful
leadership with whom elected leaders could negotiate the outcome of such cases,
they might not have consistently filed appeals with the STF, despite the permissivity
of the appeals structure.

The hfty-five cases were filed by a diverse range of actors. Although some facet
of the state was a party in practically every case in the sample, the original plaintiffs
included opposition parties (almost 30 percent of cases), unions (16 percent of
cases), the Bar Association (n percent of cases), individuals (g percent of cases),
governors or states (7 percent of cases), businesses (7 percent of cases) and the
public prosecutor (5 percent of cases). Each case was obviously driven by its own
dynamics. Yetseveral of the STF’s external institutions (for instance, the mechanisms
that potential claimants can use to reach the Court and its broad jurisdiction and
judicial review powers), as well as certain aspects of the Court’s internal culture
(such as its efforts at transparency and openness) likely encouraged this varied set of
actors to involve the Court in a diverse range of politically important cases.

Withregard to how the STF ruled on these cases, first, the Courtissued injunctions
on thirty-two of the fifty-five cases in the sample (or 58 percent of the time). On the
one hand, the Court's ability to issue injunctions (an external institution) allowed
it to engage in politics cautiously and selectively; on the other, the political savvy
and role perceptions of some of its justices (facets of internal culture) motivated it to
do so. As Faro de Castro (1997) has asserted, the STF sometimes uses injunctions,
which have a narrower reach than do decisions on the merits of a case, to gauge
reaction to a particular ruling or to send a “soft signal” to elected leaders that they
may ultimately lose a particular case.#' An injunction may have been used in this
way, for example, in ADIn 2010, in which the Court struck down key aspects of
public-sector pension reform, a critical government initiative. The full bench issued
an injunction in late September 1999 and issued a partial ruling in June 2002, but
did not issue a final ruling until March 2004.

Although most injunctions were issued by the Court sitting en banc (twenty-
four out of the thirty-two injunctions, or 75 percent), individual justices’ ability to
issue injunctions under certain conditions offers each STF member the ability to
drive the Court’s involvement in politics, if only briefly. For example, in 1993 Justice
Marco Aurelio Mello issued an injunction suspending the installation of a plebiscite
regarding the form and system of government (ADIn 829, ADIn 830), and in 1996,
he temporarily suspended significant congressional deliberations on social security

# Ajustice interviewed in connection with this project suggested that the STF might use more political
criteria when issuing an injunction, while making a final decision on the merits requires judging
“according to the Constitution and the law” (JG-o1).
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reform (M S 22503). Although the full Court quickly vacated both injunctions, crucial
political processes ground to a halt as a result of these suspensions.

The amount of time the STF took to decide the cases in the sample also varied
wildly, from twelve days (ADIn g13) to more than a decade (ADIn 295), emblematic
of a more general trend in the Court’s decision-making. Certainly the Court’s slow
decision-making on some cases was associated with the sheer numberand complexity
of the cases on its docket. Yet its external institutions and internal culture likely also
contributed to this variation. For instance, the rules regulating access to the Court
allowed elected leaders to appeal high court rulings, delaying final rulings and their
execution in eight of the fifty-live politically crucial cases under study (15 percent
of the sample). Further, the discretion the Court has developed with regard to case
review and decision-making allowed STF presidents, motivated by their backgrounds
and role perceptions, to delay or accelerate decisions on “more important cases” (AS-
03) or otherwise seek the “most opportune” moment to hand down rulings (AS-o2;
CSE-02; JG-04).+

With regard to the direction of the Court’s rulings, most scholars of the STF
depart from the premise that the Court is very assertive with respect to the elected
branches (Arantes 1997; Sadek 1999; Werneck Vianna et al. 1999; Taylor 2004; cf.
Koerner 2006). The sample of cases under analysis here suggest a mixed picture:
the Court both challenged and endorsed the exercise of government power in four
cases (8 percent of the time )* and endorsed the exercise of government in twenty-six
out of forty-eight cases (or 54 percent of the time).# The Court’s will and ability to
challenge elected leaders at all likely have their roots in the STF’s formal and de facto
independence, as well as in justices’ belief that their tenure on the Court and the
institution itself are relatively secure from attack by elected leaders. Furthermore, the
profiles of the justices and their role perceptions likely go a long way in explainingthe
particular distribution of rulings.#s As noted earlier, the Court includes justices with
strong backgrounds in the federal judiciary and justices with significant experience
in government, with correspondingly contrasting views of the STF’s role and of how
politically crucial cases should be resolved. This legalista / consequencialista divide
was indubitably activated when the Court was ruling on politically crucial cases, and

4 1t bears noting that, overall, the STF is a relatively efficient institution, in contrast to the rest of the
federal judician- (Arantes 2005; Taylor 2006, 2008): it manages to resolve annually practically the same
number of cases it reccives (STF web site). The Court’s interal culture - its procedural consistency,
organization into two chambers, and the skill and professionalism of its clerks — likely contributed to
this outcome, as did justices’ ability to decide cases individually (an external institution).

The parties on both sides of the case were government actors.

4 The Nis 48 rather than 55 due to characteristics of the sainple: in two sets of cases the STF issued the
same decision (those decisions are only included in the total once); three casesinvolved the behavior
of state or municipal govemment; and the STF has not issued a final decision on two cases.

4 To repeat, partisanship does not explain the direction of the Court’s rulings: most justices are not
identified with any political party, and even the justices appointed by President Lula with strong ties
to the PT have not voted consistently to support the interests of the party.

4

-
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the decisions under study suggest that each position prevailed approximately half
the time (that is, the former when the Court challenged the exercise of government
power and the later when it endorsed that exercise).

Asto the justices’ votes on the cases under study, in almost half (twenty-seven out of
hfty-five cases), the STF’s primary ruling (alongstanding injunction or final decision)
was either unanimous orhad just one dissent;*® the Court was badly split (6-5 or 7-4)
on less than one-third of the rulings. Two competing internal cultural dynamics
contributed to this outcome. On the one hand, the legalista / consequencialista
divide made either conflict (and badly split decisions) or compromise (leading to
rulings with which most justices could live) inevitable when the Court was deciding
politically crucial cases. With the Court’s appreciation of the gravity of its role, the
mutual respect among its justices, and its overall collegiality, however, compromise
became the default decision-making logic, allowing the STF to arrive at “middle of
the road” rulings (referred to as decisdes “Saloménicas” by Brazilian constitutional
scholars) that could garner most justices’ backing.

Of course, the Court’s legalista / consequencialista divide sometimes shone
through, even in its compromise rulings. One example is a case in which plain-
tiffs claimed a particular type of bank account they held had suffered losses with the
imposition of five economic stabilization plans (RE 226855). The STF’s compro-
mise ruling — that the workers” accounts would be adjusted to compensate for losses
generated by the imposition of two of the five plans — was in fact badly divided. Jus-
tices with the most previous experience in government formed part of the majority
in the 6—4 ruling, while all four dissenting justices had strong backgrounds in the
judiciary or the Office of the Public Prosecutor (Ministerio Piblico). Nonetheless,
due atleast in part to elements of the STF’s internal culture beyond role perception,
the vote on only a minority of the Court’s rulings clearly reflected the legalista /
consequencialista divide.

It also bears noting that in a number of the rulings under study, the Court actively
sought to limit its role in politics. These rulings are emblematic of a more gen-
eral dynamic in the Court’s decision-making that justices referred to as “defensive
jurisprudence.” Defensive jurisprudence entails batting away certain cases in an
effort to delineate the types of cases the Court will hear, and issuing decisions (or
failing to do so) with the intent of discouraging the filing of certain types of cases
(AS-02). For instance, in early rulings on a type of concrete review case that prac-
tically calls on the STF to fill legislative or regulatorv voids (e.g., MI 107),¥ the
STF indicated that it would limit itself to notifying the legislature or relevant
administrative agency that failure to produce the legislation or regulation for which

46 More often than nat, that one dissent was penned by Justice Marco Aurelio Mello, who was eventually
given the nickname “the defeated justice” (o ministro vencido) because of the number of times he
formed part of the minority or was the single dissenting vote.

#7 The case type is an injunctive writ (Mandado de Injungdo, MI).
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the plaintiff called was unacceptable. Such rulings made the writ a less effective
instrument for contesting legislative omissions.# Also, because the 1988 constitu-
tion’s description of the tvpes of civil society groups that may file ADIns (Article
103) did not correspond to an extant juridical category, the STF elaborated its own
restrictive standing criteria, likely discouraging civil society groups from filing ADIns
(Rocha and Paulo 2003; EG-02). What external institutions or elements of internal
culture would lead the STF to dissuade the filing of cases?

The Court’s lack of formal docket control, the numerous mechanisms avail-
able to access it (which together produced its massive caseload), and its procedural
decision-making discretion both encouraged and allowed the development of defen-
sive jurisprudence. Moreover, justices on less-empowered or less-secure Courts may
be reluctant to bat away particular types of cases. Such justices might consider the
frequency with which political actors and society turn to them as an insurance policy
(hoping elected leaders will not threaten an institution whose services they — or their
constituents — employ frequently), or might interpret the raw number of decisions
they proffer asa reflection of their power. The more secure STF, by contrast, neither
hesitated to bat away cases nor needed to receive and decide more and more cases
to feel “powerful.”

In sum, several of the STF’s external institutions and elements of its internal
culture discussed in the previous section conditioned and shaped the role the STF
played in politics and policy-making and how it played that role during the first two
posttransition decades. To be sure, the present analysis is somewhat impressionistic:
drawing stronger and potentially generalizable inferences would require further
research and careful process tracing to tease out precisely how Courts’ external
institutions and internal culture shape judicialization in Latin America. Nonetheless,
this account is suggestive of the potential that combined institutional and cultural
explanations hold for explaining various facets of the judicialization process.

CONCLUSIONS AND IMPLICATIONS

Over the past twenty-five vears in Latin America, transitions from authoritarian rule,
the turn to neoliberal economic policies and judicial reform efforts have combined
to produce a dramatic expansion in the number of disputes potentially subject to
adjudication and the potential of judiciaries to resolve them. Asa result, today myriad
political conflicts are being argued, considered, and resolved in the region’s courts
of law. Yet we have only begun to understand the ideas and practices that underpin
the way judge and justices do their job and the growing importance of coutts to
politics and policy-making.

4 In subsequent cases (e.g., Ml 232 and MI 283), the STF was a bit more assertive, indicating how the
legislative void could be filled if the responsible organ were not to do so.
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This chapter argued that examining “how courts work” — considering both their
external institutions and internal culture — can help us to explain why and how
they become engaged in politics. The chapter applied this institutional-cultural
framework for analyzing courts to the Brazilian Supreme Federal Tribunal. First,
it showed how the Court’s external institutions helped to shape its internal culture.
Then, basing the analysis on a set of politically important cases the STF received
between 1985 and 2004, it traced potential connections between the STF’s exter-
nal institutions and internal culture, on the one hand, and several aspects of its
engagement in politics, on the other. The analysis sought to demonstrate both how
internal culture influenced the way the STF gotinvolved in politics and how culture
conditioned the effect that external judicial institutions had on the Court’s polit-
ical engagement. Examining these dynamics cross-nationally could help explain
variation in “judicialization” across the region.

The framework and findings have two implications for the study of courts and
judicialization in Latin America. One promising avenue for future cross-national
inquiry is more systematic exploration of high courts’ internal culture, and of how the
external institutions created by elected leadersto regulate how Courts work shape that
culture, both intentionally and unintentionally. The indings resulting from such an
analysis could have important implications for institutional design and for judicial
reform initiatives. Furtherresearch could also be carried out on how informal judicial
institutions — both external and internal to courts — develop and what relationships
they maintain with related formal institutions. “Law-on-the-books™ versus “law-in-
action” dichotomies suggest that informal practices develop when formal rules are
vague, insufficient, or flexible, yet we can imagine that they may also develop when
formal rules are perfectly clear and relatively inflexible, and that each situation
has different implications for judicial behavior. Moreover, as noted earlier, once
informal institutions are established, many types of relationships may form between
them and formal institutions, from subversion to complementarity. While the latter
scenario sounds more promising than the former, it may not be. And even in the
former, it seems unreasonable to assume that formal institutions are automatically
superior. In short, further study of the relationships between formal and informal
institutions, and how they influence each other and the judicialization process,
seems warranted.

Second, in any context, broader institutional, social, political, and economic
forces also affect judicialization: the institutional-cultural approach introduced here
certainly does not tell the complete causal story. Nonetheless, the high court
institutional-cultural matrix discussed in this chapter certainly mediates the effect
such forces have on judicialization. For instance, considering how two courts dif
fer with regard to their external institutions and internal culture could help to
account for variation in judicialization across quite similar strategic environments
(which a strategic account of judicial behavior might be at a loss to explain). In
short, the institutional-cultural approach can help us better account for seemingly
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anomalous situations in which high courts positioned in relatively similar institu-
tional or political opportunity structures behave differently.

External judicial institutions and internal judicial culture are likely important
pieces of the judicialization causal puzzle in many contexts. Further exploration
of these judicial features, how they interact and how those interactions influence
judicialization may reveal latent vet crucial synergies between the institutional and
cultural approaches to explaining judicial behavior. As Stone Sweet (1999: 150-1)
has highlighted, how quintessential culturalists such as Eckstein (1988) view culture
is not so different from how quintessential institutionalists such as North (1990)
view institutions: both facilitate human interaction by narrowing, and investing with
meaning, the available choices for conduct. Given what is at stake when high courts
rule on politically significant cases, we need to better understand the degree to which
“how courts work” guides how they become involved in politics and policy-making
in contemporary Latin America.
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More Power, More Rights? The Supreme Court
and Society in Mexico

Karina Ansolabehere

INTRODUCTION

Under what conditions does an increase in the power of supreme courts to control
other branches of government translate into greater protection of citizens’ rights?
In order to understand this process, we should consider not only the ability of the
court to control the otherbranches, but also changes in the relationship between the
court and the rest of the judiciary, and between the court and society. This chapter
focuses on the case of Mexico, analyzing the interpretative framework developed by
the Mexican Supreme Court on freedom of expression, freedom of association, and
indigenous rights between 1988 and 2007’

A number of constitutional reforms after 1988, together with changes in the
political and social context that modified the role of the Supreme Court in Mexican
society, meant thatthe court became more politically powerful, more socially visible,
and less omnipotent within the judiciary. The mandate of the high court to resolve
conflicts between branches of government and to rule on the constitutionality or
unconstitutionality of laws (judicial review) was strengthened. At the same time,
the resolution of other cases, such as violations of citizens’ individual rights, was
progressively delegated to the appeals tribunals (Tribunales Colegiados de Circuito
or TCC). Similarly, the power of the court to manage the judiciary was slowly
curtailed though the creation of two key bodies: the Federal Council of the Judiciary
(Consejo de la Judicatura Federal), created in 1994, and the Electoral Tribunal of the
Federal Judiciary (Tribunal Flectoral del Poder Judicial de la Federacion), created

' The year 1988 was selected as the starting point of this analysis because it was in that year that a
constitutional reform was implemented that increased the Supreme Court’s powers of constitutional
control to resolve conflicts between the different branches of government.
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in1996.2 In 2002, the Law of Transparency and Access to Public Information was
approved, giving the court greater public visibility.?

The institutional reforms were aimed at converting the Court into an arbiter
of political conflicts between majorities and minorities within the legislature and
between the political branches in Mexico’s nascent democracy.* The Supreme
Court ceased being a court of the government and became instead a court for
politicians: its functions are more for the political class than for the citizenry. Even
as the reforms made the Court more visible, they did not alter the rules of standing
to make the Court more accessible to citizens in individual rights’ cases. This could
be considered a possible cause of the low level of judicialization in rights’ cases
within the Court’s jurisdiction (the Court has developed a mere thirty-eight main
doctrines, or “criterios,”s with respect to rights’ issues in twenty years). During the
period under examination, however, there has been an increase in criterios relative
to the rights considered here. This increase in the Court’s attention to rights has led
to the establishment of rights-favorable interpretative frameworks in some instances,
and rights-restrictive frameworks in others.

The goal of this chapter is to analyze the manner in which the consolidation
of the Mexican Supreme Court (Suprema Corte de Justicia) as a political arbiter,
together with the appearance of weak counterweights within the judiciary and soci-
ety, have helped shape the Court’s interpretative frameworks on citizenship rights.
The chapter hypothesizes that a close relationship exists between the interpretative
frameworks developed by the court, on the one hand, and the relations of the court
with the executive and legislature, the judiciary, and ordinary citizens, on the other.

The chapter is divided into four sections. The first sets out the analvtical model
applied. The second analyzes the characteristics of the Supreme Court’s relations
with the political branches and society at large from 1988 to the present. The third
contains a description of the interpretative frameworks developed by the court with
regards to freedom of expression, freedom of association, and indigenous rights. The
final section analyzes the relationship between the changing socio-political relations
of the court and its emerging rights jurisprudence.

The constitutional reform in clectoral matters carried out in 2007 laid out the powers of constitutional
interpretation of the Electoral Tribunal of the Federal Judiciary. From that moment onward the
monopoly of the Supreme Court ever constitutional interpretation was broken.

3 Sentences are publicly available and a judicial channcl was created allowing citizens to follow debates
on live television.

4 Mexico was governed by the Partido Revolucionario Institucional (PRI) for more than seventy years,
in a form of presidentialism exercised by a hegemonic party, wherein the president exercised broad
powers of political control over the other branches of government and over the states of the federal
republic (Weldon 2002; Valdés Ugalde 2002).

5 In Mexico, the term criterios refers to the main rules established in “thesis of jurisprudence” (tesis de

jurisprudencia). The Mexican Supreme Court, after a sentence, selects the main rules that it develops.

Its rules are criteria that are followed by lower courts in its decisions and used by lawyers to build their

arguments.
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ANALYTICAL APPROACHES

Post-transition democratic processes have shown that the guarantee and protection of
fundamental rights is not an automatic consequence of changes in political regime,
nor of an increase in judicial power. A mosaic of situations exists in this respect in
Latin America, with wide variationsbetween countries. If we accept that the judiciary
and especially high courts ideally exercise the role of protecting rights, the regional
picture is one of uncertainty. In some supreme courts or constitutional courts we can
perhaps talk about a rights revolution — the active promotion of citizens’ rights by the
judiciary (Epp 1998). The cases of Costa Rica (Wilson 2007) and Colombia (Wilson
2007; Cepeda Espinoza 2005) are paradigmatic in this respect. There are powerful
courts that have not undergone a rights revolution, such as the Argentine Supreme
Court (Asociacién para los derechos civiles 2008; Ansolabehere 2008), and powerful
courts that have explicitly rejected a “rights-active” stance, the most characteristic
example being the Chilean Supreme Court (Couso 2005; Hilbink 2007).

In analyzing the relationship between courts and rights, two approaches have
been developed in recent years that attempt to identify the factors favoring a rights
revolution. These are (1) those emphasizing support structures for legal mobilization,
and (2) those emphasizing institutional factors that increase access to justice.

The key reference for the support structure school of explanation is Charles Epp’s
seminal work, The Rights Revolution (1998). Epp argued that the determinant fac-
tor permitting a “rights revolution” was the existence of support structures for legal
mobilization. Support structures involve the following elements: strategic organiza-
tion of litigating lawyers, litigating lawyers who are specialists in rights, and resources
to finance strategic litigation. In this view, the explanation for rights revolutions in
different common-law countries lies in the capacity of civil society to develop a
support structure. It is civil society, rather than the nature of the law or of the justice
system, that produces this kind of change. Epp argues that the judiciary, especially
supreme courts or their equivalents, admitting rights cases is related to repeated
litigation on similar issues over time, and that this can only be achieved through a
legal support structure with sufficient resources.®

When the high courts have discretion over their caseload, they choose those cases
that will become key issues for the judiciary as a whole. For this reason, it is important
not just to litigate, but to litigate in a sustained manner to establish precedents and
to open new avenues of interpretation. However, court cases are expensive and slow,
and their successful prosecution requires trained lawyers with sufficient incentives
to take them on. Be they a lawyer or an ordinary citizen, it is very expensive for
individuals to take rights cases to court.” Strategic rights litigation can only exist

6 Epp focuses principally on civil rights and individual freedom:s.

7 Itis for this reason that firms and corporations, rather than individuals, have tended to use the judiciary
#o achieve their objectives: they have sufficient resources to enable them to do this, and the expected
benefits for them outweigh the costs of litigation.
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where there are organizations that promote it over the long term, and that receive
governmental or nongovernmental support to do so.?

The second approach focuses not on the capacities of civil society but rather on
the reduction in barriers to access to constitutional jurisdiction that may facilitate
a rights revolution. The cases of Costa Rica and Colombia serve to illustrate this
point (Wilson 2007; Cepeda Espinoza 200s). In the late 1980s and early 1990s, both
countries carried out pro-rights constitutional and judicial reforms. The rights of
historically excluded groups were explicitly recognized and constitutional courts or
their equivalents were established.

Although there is no evidence of a significant support structure for legal mobi-
lization in either country (Wilson 2007), there has been an exponential increase
in the judicialization of rights issues and a pro-rights tendency on the part of the
courts subsequent to these reforms. The main explanatory factor is access to justice.
The reforms removed barriers to access to the Court’s jurisdiction over constitu-
tional rights issues. Neither the Colombian figure of the tutela nor the Costa Rican
amparo, mechanisms designed to protect individual rights, require the support of a
lawyer to file a claim and they can be presented at any time.

Both approaches concur that changes in courts’ interpretative frameworks of rights
are linked to the ability of groups in society to pressure the judiciary. This pressure
can be organized, as in the case of support structures for legal mobilization, or
individual, as in the case of access (most access-driven cases are individual appeals,
although not exclusively so). Nonetheless, both explanations relegate the relations of
the court itself with the political branches and with the rest of the judiciary to second
place. In Mexico, political and legal changes have increased expectations about law
(FixFierroand L6pez Ayll6n2002). As mentioned earlier, while institutional reforms
have been carried out that have modified the position of Supreme Court of justice,
they have not necessarily made the Court more accessible to citizens (Magaloni
and Saldivar 2007). Consequently, groups and individuals do not enjoy the kind
of access necessary to exert pressure on the judiciary to develop a more pro-rights
jurisprudence.

At the same time, the explanation of legal support structures (Epp 1998, 2003) is
plausible for the case of political parties and corporate interest groups. Some 66 per-
cent of jurisprudential doctrines, or criterios, developed by the Court between 1988
and 2007 are a response to cases promoted by political parties and other organiza-
tions, while only 34 percent originated with individual rights’ claims. The Mexican
case demonstrates an increase in judicial consideration of rights. This development,
however, is not associated with a massive increase in litigation and a dialogue on the
conflicts raised in those cases.

Itis not onlyv legal mobilization or access, but also the broader context of the Court’s
relations and its opportunity structures that facilitate or impede modifications to its

8 For reasons of space the issue of the conditions that facilitate the emergence of these kinds of support
structures is not addressed here, but it is of course an important comparative question.
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interpretative frameworks. In this sense, this study endorses the “political regime”
approach to studying judicial power (Gillman 2004; Dahl 1957). One of the main
strengths of this approach is that it promotes a movement away from studies centered
on judges toward studies concerned with the “political construction of judicial
power” (Gillman 2004: 5). According to Gillman, courts are not only “a mechanism
to promote judges’ preferences, but also to promote the goals of non-judicial actors”
(2004: 5). From this perspective, the wider political and social relations of supreme
courts matter, and the jurisprudential criteria they develop are not independent of
these.

Many studies have analyzed changes in the role of the judiciary in democratic
regimes, such as the growing judicialization of social and political conflicts (Sieder
et al.,, 2005; Ansolabehere 2005). Some of this research identifies judicial culture, or
inbroaderterms, legal cultures as an important element in explaining the success of
institutional reforms to the judiciary (Pdsara 2004; Domingo 200s; Friedman, 1997).
Some even consider judicialization an indicator of changes in legal culture. How-
ever,although many studies make reference to legal culture, there is no unanimously
accepted definition of the concept (Nelken 1997; Friedman 1997; Cotterrell 1997;
Pérez Perdomo and Friedman 2003; Hertogh 2004). The most commonly cited def-
inition makes reference to the attitudes, ideas, expectations, and values that people
have with respectto their legal systems, institutions and rules (Friedman 2003). The
lack of conceptual definition of legal culture reflects debates around the concept
of culture in general and political culture in particular, the latter being particularly
illustrative: political culture is a controversial, complex, and all-encompassing term
(Almond and Verba 1963, 1980; Peruzzotti 1997) and no consensus exists about its
causal role in political phenomena (Knight 2008; Cleary and Stokes 2006).

In this chapter I have chosen to analyze interpretative frameworks around rights
rather than referring to legal culture. An interpretative framework (Snow and
Benford, 1988) points to the process of construction of meanings to define con-
ceptions about different subgroups of rights and the main issues linked to each one.
According to this line of interpretation, this process of the construction of meanings
is the product of the place of the court within the political regime. The process
reflects the interplay among interests (of judges and other actors), institutions, rela-
tions, social roles, and resources, and, in turn, it affects these factors. Nevertheless,
the focus here is on the type of relations that the court maintains within the judi-
ciary (with the lower echelons of the judiciary and other bodies) and with elements
outside the judiciary (with the political branches and with citizens), and how these
relations influence the development of an interpretative framework about rights.
The interpretative framework is understood as the outcome of a process through
which a rights-relevant issue is constructed on the basis of jurisprudential thesis, or
criterios, bringing together meanings and the substantive issues associated with those
meanings. The following sections analyze the ways in which changes in the relations
of the Mexican Court with external actors correlated with shifts in the interpretative
framework around the three groups of rights considered here.
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TABLE 4.1. Scheme of relationship

Political
power
A
e A 4 Interpretative
< Judiciary >4—> Supreme Court framework of
A government-
society
relations
) 4
Citizenry

The main advantage of this perspective is that it emphasizes intermediate-level
factors (relations), rather than macro-level factors (political or social context) or
micro-level factors (judges’ preferences), with the aim of analyze medium-term
tendencies in the interpretative criteria developed by the courts. Instead of analyzing
specilic decisions, a focus on tendencies or interpretative frameworks allows us to
identify elements of movement or change in the courts’ criteria that are not just
linked to the preferences of judges. Building on previous work (Ansolabehere 2007,
2000, 2005), I propose the scheme of table 4.1 for the purposes of empirical analysis:

Although capturing the relation between these different elements is a complex
process, three elements in particular deserve attention: 1) the capacity of supreme
courts and political branches to control each other; 2) the relations between the
supreme court and the judiciary as a whole; and 3) the degree of fluidity in relations
between the supreme court and society. With respect to the third element, the focus
is restricted to the degree of visibility and accessibility of the court to citizens. To the
extent that the Court’s decisions are mandatory for the parties involved, the degree of
control the court has over society is a constant. However, changes in this capacity to
control society are linked to the ways the court uses judicial action to shape relations
between government and society. Changes in counterweights also imply changes
in the Court’s opportunity structures® and with the ways rights are conceived. (See
Annex 1 to a description of all possible relationships)

The doctrines or criterios established by courts are derived not only from the
mechanical application of the law, but also from the opportunity structure in which
those courts are situated. For example, it is assumed that high courts are interested

9 This concept is drawn from social movement theory (McAdam 1996), which proposes that processes
of contentious collective action are facilitated by the existence of a political opportunity structure
when mobilized social actors identify favorable conditions to advance their demands.



84 Karina Ansolabehere

in securing a high degree of social support for their actions. Higher visibility allows
court decisions to be more widely known, which in turn affects the degree of support
the court receives. The capacity of each of the parties in a relationship to control
the other is conceptualized in the following manner:

1) Relationship Between the Court and the Political Branches

Mutual control is strong when the courts have concentrated judicial review power;
and when the political branches can modify the key rules governing the court’s
functions, such as the number of justices or budgetary allocations, through a
parliamentary majority. Mutual control is weak when constitutional control is
not exclusively exercised by the Supreme Court or constitutional court (diffuse
control); when the judicial ruling does not set precedent; and when the polit-
ical branches can neither modify the key rules governing the court’s functions
(because these rules are themselves set out in the constitution) nor affect the
court’s budgetary allocation (where the court has budgetary autonomy). Two other
combinations are possible: strong control of the court over the political branches
and weak control of the latter over the court, and conversely, strong control of
the political branches over the court that, in turn, is weak vis-d-vis the political
branches.

2) Relationship Between the Court and the Judiciary

Mutual control is strong when the court controls the appointiment of judges and their
promotions; when rules exist establishing the mandatory application of the court’s
jurisprudence by the lower courts; and when the lower echelons of the judiciary have
strong professional organizations. Weak mutual control exists when the court does
not appoint judges; when there are no rules stipulating the mandatory application of
the court’s jurisprudence; and when the lower instances ofthe judiciary lack strong
professional organizations. Two additional combinations are possible: strong control
of the court over the judiciary and weak control of the judiciary over the court, and
the inverse - strong control of the judiciary over the court and weak control of the
court over the judiciary.

3) Relationship Between the Court and Society

This relation is considered to be fluid when constitutional appeals to the Supreme
Court are easily accessible for citizens, and when the decision-making process and
governance of the judiciary are visible. It is considered to be nonfluid when the
opposite conditions prevail. The other possible combinations are a visible but non-
accessible court and an accessible court with low social visibility.
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Table 4.2 presents the different combinations of possible links in each dimension
of the analysis.

In relation to the other dimension of the relationship - the court’s interpretative
frameworks regarding rights — the focus here is on the development of how rights
are understood. The following elements are taken into account: the tendency of
the jurisprudence, including whether it is pro-rights or restrictive of rights; the
substantive issue and the corresponding right invoked; and the meaning associated
with the decision. The interpretative framework is the sum of these three dimensions.
To characterize the tendency of the jurisprudential criteria, each right in question
was defined on the basis of specialist literature or specific documents. In the case
of (a) freedom of expression, the main meaning is the free circulation of ideas,
opinions, and information (which includes various subissues, such as freedom of
the press, right to information, and ownership of the mass media) (Loreti 2006;
Alvarez 2006). With respect to (b) freedom of association, the central meaning is
the ability of people to meet and form associations in pursuit of individual and
collective political, trade union, and other objectives, without impediments, above
and beyond the rights established by the laws of a democratic society (Asamblea
General de la Organizacién de Estados Americanos, 1970. American Convention
of Human Rights, Art. 16). Finally, with respect to indigenous rights, the central
meanings are those of self-determination, the use and ownership of land, and the
preservation of culture (Asamblea General de Naciones Unidas, 2007 Declaration
on the Rights of Indigenous Peoples 2007). A jurisprudential criterion is considered
pro-rights when it comes closest to the meaning on which the right focuses; it is
considered rights restrictive when it establishes exceptions regarding the right in
question.

Second, issues related to each right developed by the court were identified for
the period under study on the basis of empirical analysis, together with the contents
associated with those decisions, to allow for the tracking of changes over time. To
guarantee the viability of the classification, a control was carried out that involved
the classification of the same content on different occasions in the same manner
(Weber 1990). The following section analyzes the changes in the relations of the
Mexican Supreme Court during the period under study. Finally, tendencies in
the interpretative framework are considered according to the previously discussed
outline.

THE MEXICAN SUPREME COURT AND ITS BROADER RELATIONS

The Mexican Supreme Court (Suprema Corte) has been closely associated with
politics: it has not established a clear division between its jurisdictional function
and its political role; and, at the same time, through the country’s democratic
transition it has gained broader powers to resolve political conflicts (Ansolabehere
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2007; Domingo 2000; Magaloni 2003; Fix Fierro 19g99)."® The institutional design
of the Mexican democratic transition created a constitutional tribunal that serves
politicians before citizens by allowing the court to intervene in the resolution of
political conflicts and transferring its responsibilities related to the violation of indi-
vidual rights to the appeals tribunals (Tribunales Colegiados de Circuito)." On the
one hand, the mechanisms created to increase access to the court’s jurisdiction and
to present a constitutional challenge are for the exclusive benefit of different federal
and local agencies, political minorities, and political parties in matters of electoral
questions (Art. 105 of the constitution). On the other hand, the Court’s powers to
resolve amparo appeals (a mechanism that allows individuals to present a legal claim
against the state for violation of their individual guarantees) have been progressively
delegated to the appeals tribunals, although the Court reserves the right to decide
on cases it considers relevant.

The period 1988-2007 was one of great change for the relations of the Mexican
Supreme Court. It was characterized by the following elements:

* An increase in the Court’s independence vis-d-vis the political branches
* An increase in the ability of the Court to control the political branches
A reduction in the political branches’ control over the judiciary

* An increase in the fluidity of the Court’s relationship with society.

During the last twenty years, the Court went from being politicallv weak, socially
invisible, and sovereign over the judiciary to being more politically powerful, more
socially visible, and less sovereign over the judiciary. This trend occurred within
the broader context of an increase in political pluralism.’* In the terms set out in
Table 4.2, the courtceased beinga weak court with strong counterweights and moved
closer to being a strong court with weak political, legal, and social counterweights.
Between 1988 and 2007, three phases of the court’s relations can be discerned. The
hirst phase extends from 1988 to 1994, the second from 1995 to 2003, and the third
from 2003 to 2007.

** “T'he high degree of mobility of justices until the 1994 reforms is a good example. The annual reports
presented by the president of the court indicate the number of permissions that were granted to judges
for them to take on political offices. The court was not the last stage in justices’ carcers, but rather a
stepping stone that enabled them to be appointed to a political post.

These are equivalent to appeals tribunals and are composed of three judges.

'* Meéxico fue gobernado por casi 70 aiios por el mismo partido, el Partido Revolucionario Institucional,
constituyendo lo que Giovanni Sartori calificé como un sistema de partido hegemoénico. Si bien
no hay estricto acuerdo sobre la fecha exacta, una mayoria de trabajos coinciden en sefialar a 1977
como aiio de comienzo de un proceso de liberalizacién politica y posteriormente de transicién a la
democracia, que a través de reformaselectorales sucesivas, aumenté considerablemente el pluralismo
politico en las instituciones representativas. E.n 1997, por primera vez el PRI perdi6 la mayoria en la
Camara de Diputados, y en 2000 por primera vez perdié la eleccién presidencial.
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First Phase: After the 1987 constitutional reform,” the Court became strong and
had strong political counterweights. This responds to the heteronymous nature
of its relationship with the political branches, although this was also linked to its
complete sovereignty over the judiciary and the fact that it maintained a relatively
static relationship with society. In terms of the relationship between the Court and
the political branches, the reform established the absolute control of the Court
over issues of constitutionality, and developed mechanisms that reduced the ability
of the political branches to intervene. With respect to the relationship with the
judiciary, there were no notable changes: the Court retained its powers to appoint
and remove judges and magistrates, and its jurisprudence is mandatory for the lower
courts, where it retains control of legality. Finally, in its relationship with society,
to the extent that the Court’s judgments were not public, the only mechanism
available to increase awareness of its actions was through the annual report that the
president of the Court presents every 15th of December. The Court became more
powerful within a broader context of increase in political competition (Lujambio
2000; Merino 2003).

Second Phase: After the 1994 constitutional reform," the Court consolidated its
role as an arbiter of political conflicts (becoming stronger) and lost counterweights
within the political branches, chiefly because of changes in the rules of designation
and requirements to access the Court. These changes, plus shifts in the broader
political context, meant that the control of the Court over the judiciary declined
at the same time as its relationship with society remained static. The 1995 reform
that extended the Court’s constitutional jurisdiction not only increased the kinds of
conflicts between the political branches in which the Court could intervene, but
also created a constitutional challenge that allowed political minorities, political
parties (for electoral matters), and other state agencies to recur to the Court to
question the legality of laws and regulations (Art. 105 of the constitution). With
regard to the relationship between the Supreme Court and the judiciary, the 1995
reform created the Federal Judicial Council (Consejo de la Judicatura Federal),
which was awarded powers to designate, remove, and promote judges, and to carry
out administrative tasks relating to the operation of the judiciary. The Court, then,
was made more politically powerful within a broader context of the consolidation
of political competition. In line with Jodi Finkel’s work (1998; 2004), we might

Publicada en el Diario Oficial de la Federacidn cl 10/08/1987.

Published in the Diario Oficial de la Federacion, December 31, 1994. Reforms were also carried out
in 1993, although these were less important for the overall model of the judiciary. These reforms were
related to the competencies of the ordinary and federal courts, as well as with the procedures for
amparo cases. They established that all such controversies presented to the lower courts within the
federal judiciary would be subject to the procedures established in accordance with the Constitution.
Theyalso specified that the Supreme Court had exclusive competence over controversies between one
or more states of the republic and the capital (known as the Federal District), between the branches
of government within any given state, and between the organs of government within the Federal
District.
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conclude that these changes are indeed a product of the political opening. At the
sametime, a growing judicialization of political conflict was observable (Rios 2004).

Third Phase: The approval of the Federal Law of Transparency and Access in 2003
produced a new shift in the Court's relations.’s This law set out the obligations of
the different state branches to provide public access to information, for example
the publication of definitive sentences, the curriculum vitae of ministers, and the
budget. The Courtsimultaneously drew up a set of internal regulations about trans-
parency and public access to information, and created a judicial TV channel that
transmitted the Court’s sessions live. This measure increased the visibility of the
Court for citizens in general, at the same time as it lost political counterweights.
In short, the Court maintained its autonomy with respect to the political branches,
became less sovereign over the judiciary, and more socially visible. Its relation-
ship with the judiciary and the political branches remained stable, without major
transformations, but its relationship with society changed. It became more visible,
although it was no more accessible to citizens.’® Today, we have a powerful Court
with weak judicial, political, and social counterweights in a context of increased
political competition and a greater degree of legal mobilization on the part of actors
within the political branches.

Table 4.3 synthesizes the changes identified.
How did these changes affect the interpretative framework on the rights issues

identified as the focus of the study?

RIGHTS DECISIONS OF THE MEXICAN SUPREME COURT

The first element that should be emphasized is that the Mexican Supreme Court has
established few criteria related to the group of rights under consideration here (free-
dom of expression, freedom of association, and indigenous rights). As noted earlier,
the institutional design restricted the jurisdiction of the courtratherthan extend it to
the protection of rights. The units of analysis used here are the jurisprudential theses
(criterios)'7 and isolated thesis (tesis aisladas)® developed by the Supreme Court

16

Itisimportantto note that a new change occurred with regard to access to public information. On July
20, 2007, a reformn of Article 6 of the Constitution was approved, establishing more precise parameters
and principles govemning access to information. The principle of “maximum publicity” (fraction 1)
and the availability of information to whomever requests it, without them necessarily having a legal
interest (fraction [1I) are important in this respect.

A new change occurred in relations between the court and citizens. According to agreement 2/2008,
the Supreme Court established guidelines for public hearings for issues considered of national interest
or judicial interest. Given the newness of this disposition, it has not been included in the framework
presented here; it is not vet possible to evaluate its impact.

Jurisprudential theses are binding on lower courts. The Amparo Act established that a thesis becomes
jurisprudence (mandatory) when used five times without interruption in similar cases.

Isolated rulings show the theses derived from the previous decisions that the Court agrees to make
reference to. These criteria are not obligatory for the lower courts but do become part of the broader
parameters for their decisions.
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FIGURE 4.1. Evolution of the criteria from 1917 to 2007.

(both in full sitting and in its respective chambers) relative to the rights under con-
sideration. Thesc theses show the criteria deployved by the court when it wishes to
transcend specific decisions and establish precedent for future decisions. A selection
was carriced out through scarches in the database of jurisprudence and isolated thesis
(rulings) available on the Supreme Court’s web site, as well as in the different ver-
sions of the IUS database, officialy produced for the Supreme Court for public and
legal practitioners.'® The universe of cases contained thirty-cight theses (criteria)
relative to the three groups of rights under consideration. Two of the thirtv-cight did
not correspond to the period under study. The decision to restrict the universe of
cascs was made on the basis of comparability. In the seventy years between 1917 and
1987, only two theses (criteria) make specific reference to these rights. The evolution
of jurisprudential thescs or criterios is shown in Figure 4.1.

Figure 4.1 shows that few jurisprudential theses were published on these issues;
an average of less than two during a twenty-year period. Most notably, the court
has set few precedents with respect to the rights issues under consideration here.
However, it is also clear that when the Court loses political counterweights — when
its powers over the political branches increase — and acquires other counterweights,
the number of rulings increases exponentially, indicating an epochal shift in these
issucs. How are the rulings distributed between the different rights in question?

Evidently, from 1995 to 2002, it is no longer only the political branches that
restrain the Court’s actions (sce Figure 4.2). During this period, the Court became
morc powerful, but acquired new, albeit weak, counterweights within the judiciary.
This moment marked the beginning of a period in which the Court’s reflection
on rights became more dynamic, as evidenced by an increase in the production of

9" The terms used for this search were: freedom of expression, freedom of association, freedom of trade
union association, indigenous rights, uses and customs (usos y costumbres), indigenous communities,
in addition to the numbers of the constitutional articles that make express mention of these rights
(Articles 1 and 2 on indigenous rights, Articles 6 and 7 on freedom of expression, and Article ¢ on
freedom of association).



92 Karina Ansolabehere

2003-2007

1995-2002 0 Indigenous rights
& F association

1988-1994 o F expression

before 1987

o 4
N

4 6 8 10
Quantity

FICURE 4.2. Evolution of the criteria for right.

jurisprudential criteria on these issues. In this sense, it is also important to emphasize
that indigenous rights were considered by the Court for the first time ever as a
direct consequence of the 2001 constitutional reforms on the issue. 'T"he Court
was strengthened (and acquired moderate counterparts) and political representation
became more plural. As Rios has demonstrated (2004), this affected decision-making
on constitutional cases, where there was a growing tendency for decisions against
the Partido Revolucionario Institucional (PRI), the hegemonic party until 1997.
What were the characteristics of the interpretative framework developed by the
Court? Using the baseline defined earlier, have the Court’s rulings been pro-rights
or restrictive of rights? What issues and meanings are they linked to?

8 -
7 4
6 p
5 p
Quantity 41 o Pro-rights
31 m Restrictive of rights
2 g
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Before 1987 1988-1994 1995-2002 2003-2007
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FIGURE 4.3. Way the criteria linked to freedom of expression.
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FIGURE 4.4. Meaning and issues of the criteria linked to freedom of expression.

Freedom of Expression

The golden age of freedom of expression came after the approval of the Law of
Transparency and Access to Public Information in 2003, as Figure 4.3 shows. Also,
as demonstrated by the data, an increase in the Court’s visibility coincided with a
changed conception of the circulation of ideas, from one where public information
was restricted to preserve the state to one that promoted the circulation of ideas and
opinions as necessary for democratic government.

In terms of tendency, the theses, or criterios, have evolved from a restrictive
formalist interpretation of law toward a pro-rights interpretation that corresponds
to the change in the Court’s relations with society. The issue that cuts across the
criteria is the circulation of ideas, opinions, and other information. There are two
dimensions to the Court’s rulings: a) the circulation of ideas, particularly those of a
political or commercial nature, and b) the circulation of public information (from
the different branches of government), specifically access to public information
by citizens.® Although the former coincides with the period characterized by the
increase in the Court’s social visibility, the latter coincides with the consolidation
of the Court as an arbiter of the political process. In the first case, the Court’s
interpretation is fundamentally pro-rights. In the second case, it is rights-restrictive
(see Figure 4.4).

Freedom of expression is considered a necessary condition for democracy because
it is crucial to the formation of public opinion:

... In this sense, these fundamental rights of free expression of ideas and of com-
munication and access to information are indispensable for the formation of public

* Thesis: P] 25/2007; P] 27/2007; 24/2007; 26/2007; 1al.1X/2007; 1a. CLXV1/2004; 1a. C1.XV//2004; P]
3/2004; P. XXXVI/2002; Sem Jud XXXVIII 224.
2 Thesis: P. LXI/2000; P. XLV/2000; P. LX/2000; PXLVIl/2000; PLVI/2000; PLXXXIX/19g6; 22. 11gg2.
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opinion, a necessary component for the functioning of a representative democracy.
(Suprema Corte de Justicia, Tesis, 24/2007)

The Court’s interpretation of the prohibition on prior censorship as an explicit
rule expresses a similar line of argument, a standard that different Mexican legal
arrangements should respect. Forthis reason, if a disposition is considered to be prior
censorship, then that disposition is considered unconstitutional (1stthesis. LIX/2007).
In line with this interpretation, there is a difference between the circulation of ideas
that form the basis of public opinion and other kinds of information such as that on
criminal organizations or commercial data:

In some cases and under certain circumstances, publicity can be a contribution to
public debate about public affairs, and can contribute to the diffusion and shaping
of ideas which can and should be part of public debate. However, in the majority
of cases, commercial discourses are simply a collection of messages which pro-
pose the realization of a commercial contract and, to this extent, their production
can be regulated by a legislator within much broader limits than if it were a case
of the exercise of freedom of expression in political matters. .. in the majority of
occasions this [circulation of ideas) only complements the free exercise of a com-
mercial activity, and therefore legal and constitutional limits are applicable. .. The
legislator, therefore, by considering the advertising as a message which provides
information about commercial supply can subject it to the limits of truthfulness
and clarity which are required in this realm. (Suprema Corte de Justicia Tesis,

ra. CLXV/2004)

However, with respect to the circulation of public information, the theses devel-
oped by the Court are restrictive. In cases where citizens demand inforination
from the state, the Court’s theses favor the restriction of information rather than its
circulation:

... the result of the sessions of the [municipal] councils, set out in the registers of
those organs of government and municipal administration, involve the discussion
and resolution of different interests (municipal, state, national, social and individ-
ual), and for this reason their circulation cannot be indiscriminate or generalized,
nor can it occursimply to satisfy the curiosity of the citizen; there must be a legit-
imate interest or relationship between the person soliciting [the information] and
the desired information [itself], and the diffusion of this information, even in lim-
ited contexts, must not prejudice the public interest. (Suprema Corte de Justicia,

Tesis, P. LX1/2000)

= This will probably tend to change on the basis of the standards relative to access to public information
established in the reform of Article 6 of the Constitution, approved on July 20, 2007.
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With regard to public information, the court also developed criteria establishing
truthfulness as a fundamental condition of information provided by public author-
ities for citizens. The meaning displays a somewhat tutelary perspective toward
citizens to the extent that it establishes that public authorities exercise an exemplary
function with respect to citizens:

... If the public authorities, elected and appointed to serve and defend society,
display attitudes that permit charges of unethical behavior [to be laid against them],
by giving the community information that is manipulated, incomplete, [or] depen-
dent on the interests of groups or people, [and] which [therefore] prevents [citizens]
from knowing the truth in orderto freely participate in the formation of the general
will, then they are in grave violation of the individual guarantees set out in arti-
cle 97 of the constitution (Honorable Camara de Diputados, 2008), paragraph 2,
because their actions lead one to believe that they tend to include in our political
life what we might call a “culture of trickery,” of manipulation and secrecy, instead
of . .. taking rapid and efficient actions to arrive [at the truth] and make this known

to citizens. (Suprema Corte de Justicia Tesis, P. LXXXIX/1996)

On this point, it is important to note that these criteria were developed prior to the
approval of the Law of Transparency and Access to Public Information. It seems
that the legislative reforms were significant, particularly given that they created a
federal body, the Institute of Access to Public Information (Instituto de Acceso a la
Infonmacién Publica, or IFAI). In sum, we can say that in relation to freedom of
information two clearly defined moments coincide with two profiles of the court.
First, after the consolidation of the court’s role as arbiter of political conflicts in 1995,
the issue was the circulation of public information and the tendency to preserve
state secrets. Information was considered a good that needed to be restricted to
preserve the “public interest.” Second, when the court became more visible to
society after 2003 (when the issue of transparency and access to information acquired
an unprecedented prominence in the public agenda), we observe a shift in the
meaning of the right. Information, opinion, and ideas should circulate because
these are considered vital for democracy. The interpretative framework around
freedom of expression has shifted from considering the circulation of information
as a danger to government to understanding it as a condition of good, democratic
government.

Freedom of Association

Freedom of association is also essential for democracy. As in the case of freedom of
information, the key period of development of criteria relative to this right coincides
with the consolidation of the Court as an arbiter of the political process after 19gs.
With respect to the interpretative framework relative to this right, the tendency
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FICURE 4.5. Evolution of the way of criteria linked to freedom of expression.

is contrary to that in the case of freedom of expression (Figure 4.5). The criteria
favorable to freedom of association coincide with the consolidation of the Court
as an arbiter of the political process, but as the Court becomes more visible the
tendency is reversed.

The different criteria, all related to the right to associate (or not to associate)
with others, make clear reference to three types of organizations: interest groups
(including business and professional associations, and trade unions), financial asso-
ciations, and political parties. Two issues cut across these three types: a) freedom to
join (or not to join) an organization,?* and b) the requirements for establishing an
organization. The Court’s interpretation with respect tothe former issue has been
pro-rights and is linked to free association, something particularly important because
it established the doctrine to break with so-called Mexican corporatism.® Interpre-
tation with respect to the second issue has been rights-restrictive, signaling the
existence of different types of barriers to the creation of organizations, mainly of the
financial, professional, and political type (Figure 4.6).

In relation to the first issue, the Court established that an obligation to join
trade unions (the “closed shop”) or business associations was contrary to freedom
of association to the extent that the right includes the possibility of joining or not
joining, or leaving an organization:

33 Thesis: P. LIlVgg; P] 43/; P. XLV/gg; P. /97, P. Cll/g2, Sem Judicial de la Federacién, Quinta parte.
VIl pig 99.

2 Thesis: CXXXVIIl/2007; P] p1/2004; P] 40f2004; 2a. CLVIIl/2002; P] 48/2001; P. CXXXV/2000;
P. CXXV/2000.

3 Mexican corporativism was called a socio-political svstem that had its roots in the control of the unions,
business association, and civil society organization by the state and the hegemonic party.
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FIGURE 4.6. Issues linked to freedom of association.

... Article 123 of the Constitution establishes trade union freedom as a universal
principle ... This freedom should be understood with respect to its three funda-
mental aspects: 1. A positive aspect which consists in the worker’s right to join an
already existing trade union or to constitute a new one; 2. A negative aspect which
implies the possibility of not joining a given trade union and of not associating
oneself with any trade union, and 3. The freedom to leave a trade union. The
stipulation that a sole trade union for government workers should exist for each
government agency, established in article 42 of the cited legislation, violates the
guarantee of free association of workers set out in article 123, section B, fraction X of
the General Constitution of the Republic, as it restricts the freedom of association
of workers in defense of their interests. (Suprema Corte de Justicia, Tesis P. L11l/gg)

This tendency could be explained in the following terms. Between 1988 and 94 and
between 1995 and 2002, most of the theses or criterios show the Court’s contribution
to breaking with Mexican corporatism, which was based on the existence of a single
trade union or business association for each area of economic activity. Member-
ship in these unions and associations was mandatory. The Court endorsed freedom
of business and trade union association. This decision reaffirmed the attempt by
Mexican President Emesto Zedillo to strengthen territorial representation within
the PRI (representation within the PRI was previously corporate, by sector). Inde-
pendent of the reasons behind the ruling, these criteria consolidated an interpre-
tative framework that was clearly favorable to freedom of association for interest
groups.

The rights-restrictive decisions after 2003 deal with barriers to constituting orga-
nizations and the state’s requirements for their establishment. The jurisprudential
theses developed with respect to political parties are of particular interest, as the
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Court delegated to the legislature the power to establish the conditions for the
creation of new political parties in line with criteria of reasonableness.*®

... Therefore, on the basis of a harmonious interpretation of articles 9, 35 fraction
I and 4, fraction I of the Constitution, we conclude that freedom of association is
not absolute for political parties, but rather is affected by a constitutional precept:
participation in electoral processes is subject to [the rules) established by ordinary
legislation. In short, it is up to the legislature, whether federal or state legislatures,
to establish laws governing the ways in which citizens can politically organize,
in line with criteria of reasonableness which allows for the free exercise of that
fundamental right, as well as the achievement of the objectives pursued by political
parties. (Suprema Corte de Justicia, Thesis P] 40/2004)

Positions allowing for “reasonable” barriers to access have been established in theses
relative to the formation of financial and professional associations. With respect to
freedom of association, two interpretative frameworks coexist: one that we could call
freedom of affiliation and a second that we could call barriers to access. T'ogether
these comprise an interpretative framework that on the one hand favors individuals’
rights of association (a citizen can join, not join, or leave the organization they choose
and obligatory affiliation clauses are deemed unconstitutional), but subsequently
favors barriers to access for the formation of new organizations. In this sense, the
barriers to the creation of political parties maintain the status quo. In this case, the
greater social visibility of the Court did not translate into an interpretation favoring
the creation of new organizations, but rather led to an interpretation concerned
with establishing the conditions governing their creation. The framework promotes
free association of individuals and existing organizations, but favors control over the
formation of new ones.

It is worth highlighting the question of access barriers and conditions to form new
organizations because they are considered one of the main contemporary problems
related to freedom of association. The Inter-American Human Rights Commission
has stated:

States have the power to regulate the inscription, monitoring and control of orga-
nizations within its jurisdiction, including human rights organizations. However,
the right of free association without interference mandates states to gnarantee that
those legal requirements not impede, delay, or limit the creation or functioning
of those organizations, or they will be in breach of their international obligations.
(Comision Interamericana de Derechos Humanos, cited in Cejil 20006)

® The law established that a political party cannot be set up without the existence of a national political
group, effectively prohibiting the formation of subnational or regional parties.
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FIGURE 4.7. Evolution of the way criteria linked to indigenous rights.

Indigenous Rights

The constitutionalization of this group of rights was far from accidental (Anso-
labehere 2006). The constitutional reform of 2001 was the product of a powerful
mobilization by an indigenous movement led by the Zapatista National Liberation
Army (Ejército Zapatista de Liberacién Nacional, or EZLN), and independent of the
content of the decisions, signaled the inclusion of these rights in the Court’s agenda
(Figure 4.7). Before 2001, conflicts involving indigenous people did not appear as
such (they were instead linked to agrarian issues).

Here again the temporal distribution of the theses or criterios would seem to be
counterintuitive. When the court became more socially visible, the criterios are more
rights-restrictive; yet, in the preceding period, coinciding with the Zapatistas’ march
to the center of Mexico City, the tendency of the criterios is pro-rights.2? Three issues
cut across the court’s considerations: a) the recognition of uses and customs (usos y
costumbres) in determining access to justice,® b) the allocation of land and natural
resources,? and 3) the issue of harmonization between federal and local laws on

*7 Nonetheless, although these did not appear as indigenous rights issues but rather were linked to
questions of judicial review, more than three hundred indigenous municipalities presented constitu-
tional appeals against the process of constitutional reform used to approve the constitutionalization of
indigenous rights in 2001. In this sense, the indigenous movement deploved a strategy of judicializa-
tion of conflict as a means of signaling its disagreement with the decisions adopted by the constituent
assembly.

A Thesis: XOXXVIII/2003; 1a. XXXIX/2003; 2a. CXLI/2002.

39 Thesis. CXOXVII/2002.
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FIGURE 4.8. Issues linked to indigenous rights.

indigenous rights.3° In this case, a restrictive tendency is clearly observable in the
criterios related to the issues of access to justice (Figure 4.8).

Recognition of cultural diversity in access to justice — clearly a point of tension
between universalism and group-specific rights — was resolved through a formal-
ist, restrictive reading. The Court recognized cultural specificity, but only within
highly restricted parameters, or “formalities” in the Court’s terms. According to these
parameters, for example, there is no mandatory obligation to have anthropological
expert opinion (peritaje antropolégico) — this is at the judge’s discretion. In addition,
the obligation to provide a translator when the accused does not speak Spanish is
meant to make the accused aware of his or her rights rather than to provide an
integral defense of those rights in his or her native language.

... establishes that with regards to access to state jurisdiction the customs and
cultural specificities of indigenous ethnicities should be taken into account, with
the right to assistance in court proceedings from interpreters and public defenders
who know their language and culture; rights which are respected by the impugned
articles in question, given that these establish different formalities which should be
observed in favor of said ethnicities, consisting of: that penal procedures against a
member of any ethnic group should take that person’s ethnic group into account
(72, fraction Il); that recourse should be made to expert testimony that enables the
judge better to know the nature of the accused and be aware of his or her cultural
differences with regard to the national norm or average (165 bis); members of the
ethnic group of the accused may serve as de facto expert witnesses (171); when the
accused is indigenous and does not speak or understand suflicient Spanish, a trans-
lator will be assigned who will communicate their basic rights to them (269 fraction
IV); public officials will take into account all observations they have received about
the nature of the accused and the ethnic group they pertain to, either at the time
of committing the crime, during their detention, or during the investigatory phase

3% Thesis CXXX1X/2002; 2°. CXL/2002.
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Comparative Results

This section presents a comparative analysis of the characteristics of the various
interpretative frameworks on the different groups of rights. Here the political and
social context is prioritized, together with the predominant interpretative framework
and the characteristics of the votes.

* Freedom of expression, with respect to the circulation of ideas, opinions, and
information is clearly a new topic, which acquires prominence at the same
time as the Court acquires greater social visibility. This issue is in line with the
content of the criteria and appears to signal not only a tendency toward a pro-
rights interpretative framework, but also expresses a change in legal ideology,
to the extent that it makes the right a condition of democratic government.

* The two periods of interpretation of this right can be understood as a shift by
the Court toward a new interpretative paradigm around the circulation of ideas
and opinions and the relationship between the state and citizens.

* With regard to freedom of association, we can also observe two periods that
coincide with changes in the Court’s profile. However, in contrast to the pre-
vious right, the contents of these two periods do not indicate a shift in the
interpretative framework. In the first period it is established that freedom of
affiliation of individuals is a fundamental component of the right, while in the
second period it is established that the setting of requirements for the formation
of new organizations is not contradictory to freedom of association. This second
issue is particularly linked to the requirements to create new political parties.

* Finally, with regard to indigenous rights, the appearance of this issue before
the Court was linked to the August 2001 constitutional reform. The frame-
work endorses the group dimension of indigenous rights, recognizing in a
limited® view of the autonomy of groups to administer their territory. How-
ever, the framework is restrictive of the individual dimension of indigenous
rights, limiting its reading of the right to access of justice to the formal mini-
mum requirements. In this case the greater power of the Court, together with
the constitutionalization of indigenous rights, provided a favorable context
for the development of an interpretative framework that recognizes the group
dimension of these rights, although it does not clearly recognize the individual
dimension.

* The consolidation of the Court as an arbiter of the political process and its
increased power coincided with a greater engagement with rights, although
the contents of that engagement was not necessarily favorable to the different
issues related to those rights. In interpreting freedom of expression the Court
moved toward an interpretative framework clearly favorable to that right. In

¥ Itisimportanttosign that there are, and were, a strong debate about the scope of the indigenous rights
reform in the country.
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the other two cases, however, the frameworks combine rights-enhancing and
rights-restrictive aspects.

* In line with the legal support structures perspective, we can see that plain-
tiffs before the Court are organizations, mainly political parties and interest
groups (66% of the criteria derive from actions promoted by these kinds of
organizations) and the rulings were specially supportives of them.

CONCLUSIONS

The principal conclusion is that the changes in the Court’s relations, and thus its
role vis-4-vis the political branches and citizens, are linked to the appearance of rights
cases before the Court. In addition to the Court consolidating its role as political
arbiter, different actors with access to its jurisdiction begin to take rights cases to
court, and as a result the Court increased the number of jurisprudential theses
issued on rights-related themes. This is particularly notable with respect to freedom
of expression and freedom of association - rights that are included in the text of the
1917 Constitution — and on which the Court had barely made any pronouncements
until it changed its relations with the political branches.

However, the interpretative frameworks the Court develops are heteroge-
neous, combining both pro-rights and rights-restrictive criteria. In this sense, the
frameworks developed by the Court open up certain topics and close others.
This feature allows for a questioning of some of the democratic theory that links
democratic consolidation with judicial independence and theories of constitutional
democracy that associate processes of constitutionalization of rights and the exis-
tence of strong constitutional tribunals with greater observance and guarantee of
rights. The Mexican Supreme Court has become more independent of the political
branches and has stronger powers to control the actions of those branches. However,
it has not necessarily become a stronger guarantor of rights, even though it has
reflected on them at greater length. This more powerful court is not necessarily a
more “progressive” court, at least not with respect to all the rights issues discussed
here.

Finally, for the case of Mexico, changes in the Court's relations from a top-down
perspective (increase in the Court’s powers but without legal or social counter-
weights) have correlated with changes in the interpretative framework of rights,
although the direction of those changes is not always rights-friendly. In light of this
consideration, strengthening the bottom-up dimensions of the Court’s relations —
including strengthening legal and social counterweights and increasing access to
the Court’s jurisdiction — could contribute to making it more of a court for citizens
and less of a court for politicians (as it was originally conceived). Future research on
the ways in which these interpretative frameworks on rights developed by the Court
affect the Court’s relations with the political branches, the judiciary, and society will
increase our understanding of these dynamics.
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ANNEX 1. Relationship between the Supreme Court and the political branches®

Powers of mutual

Dimensions Indicators Possibilities Index control
Court's control  Type of judicial 1-Concentrated 1 + 3 = Strong control  Strong(Cs)/strong(P):
over review 2 - Diffuse of the court aver the Heteronymous
political a) degrec of 3-General and political branches Strong(Cs)/weak
branches?? concentration abstract 1+ 4 = Moderate (Ps): judicial
of powersof 4 - Particular and control of the court autonomy
constitutional concrete over the political Weak
review branches (Cs)/strong(Ps):
b) reach of the 2+ 3 = Not possible political
court’s 2 + 4 = Weak control autonomy
constitutional of the courtover the  Weak(Cs)/weak(Ps):
rulings political branches autonomous
Political a) rigidity in the 1 - Rigid 1 + 3 = Limited control
branches rules 2- Flexible of political branches
powers of governing the 3 - Autonomous over the court
control over functioning of 4 - Not 1+4 = Weak control of
the Supreme  the judiciary autonomous political branches

over the court

243 = Moderate
control of political
branches over the
court

244 = Strong control of
political branches
over the court

Court™ b) budgetary

autonomy

Note: Taken from Ansolabehere (2007), La politica desde la justicia. Cortes Supremas, gobierno y democ-
racia en Argentina y México, México: FLACSO y Fontamara,

32

33

The relationship between the Supreme Court and the political branches is reconstructed according
to two dimensions of analysis: a) the court’s veto power over the decisions of the political branches
(the court’s power to control the political branches), and b) the political branches’ power to influence
the rules governing the functioning of the judiciary (the political branches’ power to control the court
and the judiciary). The first relates to the strategic component of a decision, the possibility of the
courts’ vetoing the decisions of the political branches. The second takes intoaccount the conditions
guarantecing the insulation of judges from pressures from the political branches.

This focuses on the characteristics of the institution charged with judicial review regarding the power
of the judiciary to overrule decisions by the political branches (laws, regulations, dispositions, and so
forth). Two characteristics of regimes of judicial review are taken into account: concentration and
reach. Concentration refers to whether judicial review powers are diffuse (they can be carried out
by any court) or concentrated (they can only be exercised by the Supreme Court of a constitutional
tribunal). Reach refers to the general applicability of a given sentence, distinguishing decisions that
set general precedents from those where the rulings apply only to the case in question (Guarnieri y
Pederzoli 1999, Nino 1989).

This considers two elements: a) the ability of the political branches to modify the rules governing the
judiciary, and b) the degree of influence the political branches exercise in defining the judiciary’s
budgctary allocation. The first clement refers to the stipulation (or its absence) within the Constitution
of the number of judges of the court, as well as the requirements for their candidacy and their powers.
It is hypothesized that in the absence of an explicit constitutional mandate on these issues, there
are greater possibilities to manipulate the Supreme Court (as these elements can be changed by a
simple parliamentary majority). On the question of the budget, the existence or absence of norms
guaranteeing autonomy in the administration of the judicial budget is a key factor.



More Power, More Rights? The Supreme Court and Society in Mexico 107

ANNEX 1 (cont.). Relationship between the Supreme Court and the judiciary®

Powers of mutual

Dimensions  Indicators Possibilities Index control
Court's a) court’s control 1-Strongcontrol 1+ 3/14+4/2+3= Strong(Cs)/strong
control over the 2 - Weak control Strong control of the (Pj)Heteronymous
over the judicial career 3 - Mandatory court over the lower
judiciany3®  b) norms 4-Nonmandatory  ranks of the judiciary  Strong(Cs)/W eak(Pj):
governing the 24+ 4 = Weak control of absolute
usc of the the court over the sovereignty
court’s lower ranks of the Weak (Cs)/
jurisprudence judiciary Strong(Pj):
by lower primus interpares
courts Weak (Cs)/Weak
(Pj): autonomous
Lower courts  Strength of 1 - Strong 1- De facto
canactasa  professional 2 -Weak counterweight: ability
counter- associations of the lower ranks of
weight to within the the judiciary to act as a
the power judiciary strong counterweight
of the 2 - No counterweight:
Supreme ability of the lower
Court?? courts to act as a

counterweight is weak

Source: Ansolabehere (2007).

3 ‘I'wo dimensions of analysis arc considered here: a) the court’s powers to influence the decisions of

36

3

Q

judges (the court’s degree of control over the lower courts) and b) the ability of the lower courts
to function as an institution that constrains the actions of the Supreme Court (the possibility that
the lower courts can operate as a counterweight to the Supreme Court). The different combinations
between these two dimensions allow for a matrix of the relationship between the Supreme Court and
the lower courts to be drawn. It is hypothesized that the relationship of the court with the lower courts
will affect their understandings of policy issues. The aim here is to map changes in this relationship,
assumingthat while the Supreme Court is always in a position of authority vis-d-vis the lower courts and
judicial employees, this link can be articulated in different wavs. The metaphor of primus interpares,
or the absolute sovereign, illustrates the inertias in this relationship.

This takes into account: a) the means by which supreme courts influence the judicial career, specifi-
cally powers to name, promote, or remove judges, and b} the existence of norms governing the use of
the court’s jurisprudence by judges. It is hypothesized that a court that has exclusive control over the
appointment and removal of judges will have greater formal and informal powers of control over their
careers and thus a greater ability to control the lower ranks of the judiciary. In other words, such an
arrangement will favor less autonomy on the part of judges. At the same time, it is hypothesized that
the existence of rules that mandate the use of the court’s jurisprudence in all courts will lead to less
autonomy on the part of judges, while the absence of this kind of mandate will favor greater judicial
autonomy.

This refers to the importance of organizations or associations of judges. It is hypothesized that the
existence of strong professional associations (strength understood as percentage of judges who comprise
thesc associations and the arcas of judicial policy that they deal with) to which are delcgated, for
example, tasks related to training and representation of the judiciary, making them a de facto internal
counterweight in relation to the court. In the inverse situation, where there are no strong professional
associations within the judiciary, they will not constitute a strong counterweightto the court's decisions.
These organizations can act as a veto, de-legitimizing the role of the Supreme Court within the
judiciary itself, but if thev are weak they cannot be considered an actor with veto powers.
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ANNEX 1 (cont.). Relationship between the Supreme Court and society

Powers of mutual

Dimensions Indicators Possibilities Index control
Relationship Degrec of 1-High 1#+3: Open Visible and
between the publicity 2-Low 1+4: Inaccessible accessible: fAluid
court and surrounding 3 - Simple 2+43: Accessible Visible and
citizens® court 4 - Complex 2+4: Closed inaccessible:
proceedings informative
and policy Nonvisible and
with respectto accessible:
the judiciary3? jurisdictional
Accessibility of Nonvisible and
the Caurl’s nonaccessible:
jurisdiction nonfluid
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Rejecting the Inter-American Court: Judicialization,
National Courts, and Regional Human Rights

Alexandra Huneeus

INTRODUCTION

At first glance, one might assume that judicialization at the national level would
enhance the influence of the Inter-American Court of Human Rights (IACtHR).
The Inter-American Human Rights System provides national courts with a ready-
made arsenal of global legitimacy - in the form of treaty law and court opinions -
with which to enter political battles. As politics is displaced from the legislature
and the public square into the courts, and as social and political demands more
frequently take on the form of an adversarial rights claim, it seems plausible that
national judges will deploy this arsenal more frequently, fomenting, in turn, the
Inter-American Court’s influence. Scholarship on the European regional systems
indeed suggests that national courts have played a pivotal role in regional legal
integration (Alter 2001).

Conversely, it could also be that stronger, more politically savvy high courts will
be jealous of their power, sidelining the supranational instance so as to retain final
arbiter status. The U.S. Supreme Court, one ofthe world’s most politically prominent
tribunals, has a reputation for rejecting the jurisprudence of foreign courts. Most
recently, it announced that the rulings of the International Court of Justice (ICJ)
are not directly binding on national courts and that the ICJ's interpretation of
international treaties is not definitive.! Furthermore, even as courts in Europe have
been crucial to the integration of the European Union (EU) system, there have been
backlashes. High courts in particular at times trv to avoid review by the European
Court of Justice, disagree with its rulings, and discourage referrals. In this scenario,
judicialization and regional integration are not mutually reinforcing phenomena
but, rather, in competition.

' See Medellin v. Texas 552 US 4g1 (2008) and Sanchez-Llama v. Oregon, 548 U.S. 331 (2000).
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There is much to learn, in other words, about when national courts foment
regional legal integration, as in the virtuous circle scenario, and when they do
not. Furthermore, the question has been little explored in the context of the Latin
American human rights system, which presents a different structure from that of the
regional European systems, as well as differences in national court structures, laws,
and traditions. This chapter takes on a piece of this puzzle by generating theories
aboutwhen high courts comply with Inter-American Court rulings. In about one-half
of the rulings it has issued since it began its work in 1979, the IACtHR issues orders
that require action by national courts. Further, it has increasingly taken on a role
of reviewing whether national practices of judicial independence and due process
comply with the American Convention on Human Rights. This chapter seeks to
discern the factors that influence how national courts respond to this incursion into
their turf, and whether they act as a partner in regional legal integration by complying
with the IACtHR'’s decisions. It focuses exclusively on high courts, acknowledging
that lower courts have a significant but very different role to play in this dynamic
(Naddeo 2000; Alter 2001).

The chapter proceeds by examining recent instances in which the high courts
of Argentina, Chile, and Venezuela rejected a ruling of the Inter-American Court.
All three countries have experienced the expansion of legal forms into the sphere of
politics over the past two decades. However, they present settings with very different
high court political roles. Indeed, these three settings are in some ways emblematic
of legal-political dynamics in the region today: Argentina is considered a leading
example of the “new constitutionalism,” a trend, originating in Europe, of enacting
constitutions that not only establish the competence of the branches of government
but also include “high levels of substantive norms” that commit the state to “partic-
ular objectives” and, correspondingly, a more substantive jurisprudence (Carbonell
2007:10; see also Couso in this volume). Argentine courts have routinely taken center
stage in important political battles, and civil actors have increasingly focused their
strategies on the courts (Smulovitz 2005). Chile presents a more traditional setting.
Although its constitution was conceived of as a guardian of Pinochet’s neoliberal
economic reforms (Couso 2004), its courts have tended to avoid challenging the gov-
ernment on rights issues (Couso 200s; Hilbink 2007), save in the very specific realm
of Pinochet-era claims (Huneeus 2010). Venezuela, of course, is a participant of and
in many ways the leader of Latin America’s Left. Venezuelan courts were granted
greater powers by the 1999 Constitution, and have since participated more fully in
political battles. At the same time, the courts now view themselves as participants in
the social transformation of Venezuela under the Chavez government’s Bolivarian
Revolution. Critics argue that they are increasingly dependent on an executive who
uses them to advance political ends (Allen-Brewers 2009; Gomez in this volume;
Perez Perdomo 2005).

Amid these contrasts, rejection of Inter-American rulings provides the com-
mon ground for the cases here examined. High courts often comply with the
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Inter-American Court, and the Argentine Supreme Court is one of its greatest
allies in the region. However, the focus on rejection brings out the contrasts in
the different courts’ relation to the IACtHR. This is in part because confronting an
international court is a difficult step to take, and following Dworkin’s idea that hard
cases best serve to elucidate judicial philosophies (Dworkin 1986), these rejections
reveal a great deal about judges’ ideas about the relation between the Inter-American
and national systems, and about their own role as actors within the international
and national systems. Furtherimore, the focus on rejection brings to light the fragility
of the Inter-American System. A few recent studies emphasize the influence and
successes of the Court and Commission (Hawkins and Jacoby 2008; Sikkink 2004;
Stacey 2009). However, it is important to keep in view that the system is susceptible
to the varying responses of national actors and the vicissitudes of regional politics -
more so than its European counterpart. Gerald Neuman argues that the Inter-
American Court needs to be more strategic and give greater “consideration to the
consent of the regional community of states as a factor” in its interpretive strategy
(Neuman 2008: 101). One might add that the Court could do more to win over the
region’s high court judges (Parra 2009), and understanding the dynamics of court
rejection is a first step.

By tracing high court responses to recent Court rulings in these vastly different
environments, then, we can begin to generate theories about how the changing
role of courts locally may create opportunities for the Court to exert greater power
in the region. This study draws from and contributes to scholarship that asks how
supranational legal institutions come to exert influence on state actors. Until now,
the field has focused on the European legal system, with little attention to the Inter-
American System, let alone the human rights institutions of the African Union.
The studies that do look at the Inter-American System have focused on state-level
compliance, without disaggregating and looking at separate state actors, such as the
courts (Hawkins and Jacoby 2008). The study also informs the question ofthe relation
between legal cultures and judicialization. To date, most studies of comparative
judicial politics have employed the models and presumptions of rational choice
institutionalism (see Introduction). In generating theories about what factors shape
high courts into good interlocutors for the Inter-American Court, however, I also
consider ideas and discourse as independent variables. That is, I am interested in
how conceptions judges have about their role in the political system generally, and
in linking the international and national legal regimes specifically, can enhance or
diminish the power of the Inter-American Court.

The following section discusses what the scholarship on the role of courts in
fomenting regional court power has said in the context of the European Court of
Justice (ECJ), the European Court of Human Rights (ECHR), and the Tribunal
of Justice of the Andean Community (A]). After a brief description of the Inter-
American System, the essay moves on to present the three case studies of rejection
of the Inter-American Court by local high courts. Finally, drawing from the case
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studies, it proposes five hypotheses about when high courts act as a partner to the
Inter-American Court, and suggests avenues for further study.

NATIONAL COURTS AND REGIONAL INTEGRATION

Under neofunctionalist theories of the rise of the European legal system, “the self-
interests of private litigants, national judges, and the ECJ [European Court of Justice]
alignsuch that the mutual pursuit of ‘instrumental self-interest’ leads to the expansion
and penetration of European law into the domestic realm” (Alter 2001:106).* Thus, it
is not juststate interests that matter, as in the realisttheories of European integration.
The system is structured such that the strategic actions of subnational actors -
judges and litigants — enhance ECJ power. An important mechanism underlying
this dynamic is the preliminary ruling mechanism, which allows national courts to
refer cases that bring up EU-level legal issues to the ECJ. The case then returns
to the national court for further adjudication. Thus, lower courts are able to bypass
their own hierarchical superiors on many important questions when they deem it
convenient (Alter 2001).

Recent findings raise questions about how far we can generalize from the ECJ
experience to other regional settings. In the first place, many of the mechanisms
available to the European agents — such as trade incentives and direct referral by
lower court judges — are absent in the regional human rights systems. It is unclear,
for example, to what extent systems with different structures, such as the European
Council System or the Inter-American System, put in place incentives for national
judges to comply with and cite to regional court rulings. Summarizing a series
of country studies on the ECHR, Helen Keller and Alec Stone Sweet find that
national judges do, indeed, play an important role in the reception process: “In
many states, the courts have taken the lead in incorporating the Convention, and
in strengthening other quasi-constitutional mechanisms of reception” (Keller and
Stone Sweet 2008: 687). However, we do not yet know why they do so, and the
question is all the more vexing because, as Keller and Stone Sweet note, high courts
often promote the ECHR at the expense of their own power (Keller and Stone Sweet
2008: 688).

In the second place, even in those regional settings where the same mecha-
nisms are in place as in the EU, national courts do not necessarily play the role
of enhancing the regional court. Laurence Helfer and Karen Alter write that the
Andean Tribunal of Justice (AT]) is the world’s third most active international court.
Furthermore, it is modeled after the ECJ, including the preliminary ruling mecha-
nism. However, despite its structural similarities to the European system, they find

* Fora summary and critique of neofunctionalist theories of EU, see Andrew Morackvsic, 2005, “The
European Constitutional Compromise and the Neo-Functionalist Legacy.” Jounal of European

Public Policy, 12(2): 349-86.
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that judges have not been important to fomenting AT] power: “National courts are
mostly reluctant and passive intermediaries that rarely submit references on issues
Andean law outside of IP and generally refrain from using the Andean legal system
to expand their authority” (Helfer and Alter 2009: 4). Alter and Helfer find that
domestic administrative agencies have played a very active role in referring cases to
the ATJ, concluding that we must pay attention to other domestic actors as robust
interlocutors for international courts.

Alter and Helfer, then, do have an explanation for why the AT]J gained power
despite “reluctant and passive” national courts: other domestic actors took on that
role. However, they do not have an explanation for why national courts would be
reticent to enter into a dialogue that would enhance their own power. Judges seem
to be avoiding strategic behavior and instead “refrain from using the Andean legal
system as a tool to aggrandize their authority” (Helfer and Alter 2009). It is implicit
in Alter and Helfer’s argument that the way judges conceive of their role might be a
factor influencing their choices: “National courts’ judges have a limited conception
of their relationship with the AT]” (Helfer and Alter 2009: 6). They also note that
judges seem to misunderstand the AT]J, and they point to the stickiness of these
misconceptions that cause them to act non-strategically.

In turning to the Inter-American System, this chapter draws two lessons from this
scholarship on the relation of regional and national courts. First, we need to be
on the lookout for factors that can create mutually beneficial incentives, such that
judges use the Inter-American Court to gain more power, and, in so doing, enhance
the Court’s power. Secondly, and readingbetween the lines, ideas and conceptions
seem to be part of the story of whether and how national judges act to enhance the
international system’s influence. We need to be aware that judges are not only self-
interested actors looking to aggrandize their own power. They are also embedded
actors who participate in and help create institutional ideologies, including ideas
about their role at the intersection of national and international realms. These ideas,
in turn, may at times guide action.

The Inter-American System

The Inter-American System for the protection of human rights is a creation of
the Organization of American States (OAS), a regional institution formed at the
close of World War II, when optimism about multilateral cooperation in creating
a new world order ran high.? The signatories immediately adopted the American
Declaration of the Rights and Duties of Man (hereinafter “Declaration”), which
predates by roughly six months the UN Declaration of the Rights and Duties of
Man. Like the UN Declaration, which resembles it in scope and content, the

3 Few Latin American countries directly participated in World War 11, but the region’s countries sided
with the Allies, and supported the war effort in various ways.
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American Declaration was not created to be binding but aspirational.* In 1960, the
OAS gave birth to a binding human rights treaty, the American Convention on
Human Rights (hereinafter “Convention”). The Convention created a new list of
rights, strengthened the powers of the Commission, and created the Inter-American
Court. Today, twenty-one members have ratified the Convention, and all of these
have conceded jurisdiction to the Inter-American Court (which requires a separate
step from that of ratifving the Convention). Excluded are the United States, Canada,
Cuba, and most ofthe Caribbean.’ Togetherthe Declaration and Convention arethe
primary human rights instruments of the Inter-American System for the protection
of human rights.

The two main regional organs for the protection of human rights are the Commis-
sion and the Court. Today the Commission, situated in Washington D.C., carries
out quasijudicial and nonjudicial functions, and is in many ways much more active
and influential than the Court® It appears before the Court in all cases to argue
that a violation has taken place.” Its work can be divided into three general areas.
The first is that of monitoring OAS states. Indeed, its most influential role has been
that of pressuring governments and informing the world about human rights viola-
tions through its country reports. Secondly, and most relevant to this chapter, it is
charged with investigating petitions alleging human rights violations filed by States’
Parties and individuals. It attempts to resolve the case on its own, submitting a list
of recommendations to a State Party if a violation is found. The Commission then
refers cases to the Court if the State Party fails to comply, or if it deems the case to
have a particular legal or political salience. It appears before the Court in all cases
to argue that a violation has taken place.® Finally, the Commission is charged with
educating the public about human rights.

The Court, created by the Convention, began its work in 1979. It has both adjudi-
catory and advisory functions, as it is charged with both enforcing the provisions of
the American Convention of Human Rights as well as interpreting regional human

<+

Nonetheless, the Court and Commiission have both declared it to be indirectly binding, through the
American Charter, and through the concept of an evolving system of human rights. I/A Court H.R.,
Interpretation of the American Declaration of the Rights and Duties of Man within the Framework of
Article 64 of the American Convention on Human Rights, Advisory Opinion OC-10/89 of July 14, 1989,
Series A No. 10.

Several Caribbean countries, originally signatories, renounced the Convention on the question of
death penalty.

The U.S. State Department web site concedes, “Through private persuasion and published reports on
human rights infringements, the IACHR has been instrumental in improving OAS members’ human
rights practices and has helped to resolve conflicts.”

7 Under a recent reform, individual claimants now also appear hefore the Court, representing them-
sclves, so that the Court hears the arguments of the individual petitioner, the Commission, and then
the State in each case.

“n

Previously, it was conceived of as an advocate for the claimant. Under a recent reform, individual
claimants now also appear before the Court, representing themselves, so that the Court hears the
arguments of the individual petitioner, the Commission, and then the State in each case.
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rights law. Under the adjudicatory function, the Court decides cases between States’
Parties, or between individuals and a State Party, referred to it by the Commission
or a State Party. Individuals cannot refer cases directly to the Court. Furthermore,
it has jurisdiction only over states that have voluntarily acceded jurisdiction. Under
the advisory function, OAS bodies or member states can request the Court to issue
opinions on legal interpretation of regional human rights instruments or on ques-
tions of whether local laws are compatible with the Convention. Seven judges sit on
the bench, elected on their individual capacity by State Parties to the Convention.

Although the Court has been successful at creating a coherent, oft-cited body
of jurisprudence through its roughly one hundred contentious cases, it faces many
challenges, including a low budget, a tense relationship with the Commission, and
frequent criticism from national governments. Caseload has been a particularly dif-
ficult issue. In 2008, the Court issued nine final judgments in contentious cases.
Compared to the European Court of Human Rights (ECHR), and even to the
work of the Commission, this is a pittance. The ECHR, which has jurisdiction
over forty-seven States Parties to the European Convention, issued 1,881 judgments
in 20082 The Commission, for its part, reports that it published seventy reports
(including forty-nine cases found admissible; ten reports on petitions found inad-
missible; four reports on friendly settlements; and seven reports on the merits).'® The
Inter-American Court is working to increase its low caseload, which it rightly views
as an important step towards consolidation of its regime.

Compliance has been another challenge. A study comparing compliance to the
E.CHR and the Inter-American Court found that compliance to the Inter-American
Court had been previously understated; while only g percent of cases receive full
compliance, a more nuanced view of compliance reveals that 76 percent of cases
receive partial compliance (Hawkins and Jacoby 2008). Cavallaro and Brewer argue
that the Court will be unlikely to gain a high compliance rate given the politi-
cal challenges of the governments it oversees, but garnering compliance should
not be the Court’s only goal; it should also focus on giving social movements
jurisprudence relevant to their particular, local human rights struggles (Cavallaro
and Brewer 2008). None of these recent studies, however, specifically considers
the Inter-American Court’s relation to, and ability to garner compliance and sup-
port from, high courts. This seems a particularly important question in light of
Felipe Gonzalez’s observation that, during the past decade, the Inter-American
Court’s orders increasingly address themselves to the judicial branch (Gonzalez
2009). Because of the requirement to exhaust local resources unless those resources
are somehow inadequate, the Inter-American Court often ends up judging local

9 Survev of Activitics 2008 Registry of the European Court of Human Rights 2008 http://www.echr.coe.
int/NR/rdonlyres/[5B2847D-640D-4A09-A70A-7A1BE66563B B/o/ANNUAL_REPORT 2008 pdf.

' Annual Report of The Inter-American Commission for Human Rights 2008. http:/fwww.cidh.org/
annualrep/2008eng/TOC htm.
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judiciaries.”” In addition, claimants often turn to the Inter-American System with
claims of due process violations, and the Inter-American Court has repeatedly asked
national courts to reopen closed cases.

To begin the discussion about the Inter-American Court’s relation to local courts,
the following sections examine the recent rejection of Inter-American Court rulings
by three national high courts, those of Chile, Argentina, and Venezuela. I begin
by briefly examining the relation of law and politics in each country and then
present the Inter-American Court ruling in question, and examine its reception by
the national high court.

THE CHILE CASE

Law and Politics in Chile

Chile moved from authoritarianism to democracy in 1990, the vear General Pinochet
stepped down as head of government. In the subsequent seventeen years, democracy
has flourished. Political party competition is strong. Corruption is low.'* Vestiges of
authoritarian power have slowly but steadily been castout. Indeed, Chile is one of the
highest performers in comparative studies of democracies beyond the North-West
quadrant.”

In the midst of these momentous legal and political shifts and exposure to out-
side influence, however, sits a politically cautious, change-averse judiciary. Even
as the Chilean state underwent dramatic political and economic shifts and inter-
national human rights law was partly reshaped by Pinochet-related litigation, the
Chilean judiciary has remained shy of controversy, ducking politically salient issues
despite growing public demand (Couso 2004). Gomez and Correa found that the
courts avoided reviewing government action in 98 percent of cases that presented
cases of acts that were legal according to legislation, but not necessarily under the
Chilean constitution.™ Another study found that, although courts around the world
have recently gained in political prominence (Tate and Vallinder 1995), with some
democracies experiencing judicial “rights revolutions” (Epp 1998), Chilean “courts
have never expanded - let alone contributed to — constitutional rights” (Couso
2005). During the 19gos, courts avoided reviewing the constitutionality of 8 percent
of cases that challenged government action as not permitted under the Chilean con-
stitution (Couso 2004: 79). For constitutional claims that did secure judicial review,
“Decisions were as likely to limit constitutionalist principles as thev were to uphold

' Before the age of democracies in the region, the Court and Commission were more willing to forego
the requirement to first exhaust local resources.

2 Chile ranks just under the United States in Transparency Intemational’s corruption index. See:
http://www.transparency.org/cpi/2004/cpiz0o4.en.html#cpizoo4.

3" Guillermo O'Donnell’s term for the United States, Canada, and Western Europe (1999).

4 This study is cited in Couso (2005).



120 Alexandra Huneeus

them” (Hilbink 2007). That is why, one scholar concludes, “Minorities have no real
reason to feel protected” by their access to judicial review (Atria 2000: 374).'s One
recent paper suggests that ideological change is afoot in the Chilean justice system
(Couso and Hilbink 2009). But the authors pointto the lower judges and the Consti-
tutional Tribunal rather than the Supreme Court). The judicialization of politics has
likewise been muted in the realm of civil society. Although Chile had a powerful and
law-centered human rights movement during the dictatorship, this did not translate
into a vibrant nor legally mobilized civil society after the transition to democracy.
Indeed, most of its members were absorbed by the new government, and foreign
funding quickly dried up. In contrast to Argentina, the human rights movement of
the 1980s, which focused on the violations of fundamental rights such as torture
and disappearance, did not spill over into other areas of rights. The dictatorship-era
nongovernmental organizations (NGOs) have only in recent years taken on new
kinds of causes.

Almonacidv. Chile. In September of 2006, the Inter-American Court issued rulings
against the Chilean state on two consecutive Tuesdays. The first was Caso Claude
Reyes y otros v. Chile (Sentencia de 19 de septiembre de 2006. Serie C No. 151),
in which the Court found that the State of Chile lacked transparency, and had to
reform its public information regime. The second case, issued a week later, was
Caso Almonacid Arellano y otros v. Chile, a case of a Pinochet-era disappearance
that the Supreme Court had closed under the 1978 Amnesty Decree (Sentencia
sobre Excepciones Preliminares, Fondo, Reparaciones y Costas. Sentencia de 26
de septiembre de 2006. Serie C No. 154.) Arellano Almonacid was one of more
than one thousand persons who disappeared during the militaryv regime led by
Augusto Pinochet (1973-90). In 1998, the Supreme Court affirmed a ruling granting
amnesty to the perpetrators of the crime, and closed the case despite the fact that the
investigation had still not uncovered what, exactly, had happened to Almonacid. His
family pursued the case, submitting it to the Inter-American Commission, and the
Commission, in tum, referred it to the Inter-American Court in July of 2005. The
Court held thatthe Chilean Amnesty Decree of 1978 was in violation of the American
Convention. It demanded that the State of Chile repeal the Amnesty Decree, reopen
the investigation of the Almonacid case, and punish those responsible.

Together the cases piqued the Chilean media’s interest in matters Inter-American.
Each touched on a matter high on the public agenda at the time. Freedom of
information was a salient issue in part because President Bachelet had campaigned
on a platform including greater citizen and civil society participation in the policy-
making process, and in part because actors of the Lagos governments stood accused
of corruption charges in a handful of cases making headlines for several years
in a row. The legacy of Pinochet-era human rights violations has been a central

'S Whenever | quote a Spanish language source, | use my own translation.
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political controversy ever since the transition to democracy, and particularly since
the Pinochet detention in London sparked a wave of prosecutions that unfolds to
this day. Legally, the question of what to do about the 1978 Amnesty Decree in
case of disappearance had only been resolved by the Supreme Court for the first
time in 2004." In that case, the Court said the Amnesty did not apply to cases of
disappearance in which the body had not been found. Now the Inter-American
Court stepped in with a much more sweeping argument: the Amnesty Decree was
invalid. Public attention to the cases was, however, fleeting, and most Chileans
would not know what “Almonacid” refers to today.

Reception of Almonacid

Almonacidmakes five separate demands of the Chilean state: 1) The State must ascer-
tain that the Amnesty Decree does not impede the investigation of the extrajudicial
killing of Almonacid, nor the identification and punishment of those responsible
for his death; 2) The State must also ascertain that the Amnesty not impede prose-
cution of other like violations that occurred in Chile; 3) Within one year, the state
must pay the family for the cost of litigation; 4) The State must publish the findings
contained in the Inter-American Court ruling within six months in a newspaper of
wide circulation; and s) Within a year, the State must issue a report to the Court
about the measures it has taken to comply with the ruling.

Note thatthe Court rulingdoes not distinguish between the organs within the state
that must respond. However, under the Constitution, it is the judiciary that is charged
with the functions of investigation of a crime, adjudication, and sentencing. It is thus
to the judicial branch, and specifically to the Supreme Court as final arbiter and
head of the judiciary, that the Inter-American Court addresses itself when it saysthat
the Almonacid case must be reopened and investigated, and that those responsible
must be sentenced. Furthermore, other cases of like violations must be investigated
and sentences issued. The Amnesty Decree may never again be applied. Arguably,
the Inter-American Court is saying that even the cases in which the Supreme Court
or other court had reached a final judgment and applied the Amnesty during the
19708 must be reopened, upending years of final judgments.

Within two weeks of the ruling, the president of the Supreme Court publicly
declared to the press that Almonacid v. Chile was not binding, but merely a guide.
In addition, he said that the courts do not intervene in the discussion of laws. In
other words, the Supreme Court has no power to rescind the Amnesty; that is the
work of the legislature.”” Judges merely apply the laws. With his statements, the

6 Many cases had been permanently closed under the Amnesty Decree. However, the argument that
cases of disappearance were different had not been resolved by the court until its ruling in Sandoval.

"7 “Presidente de la Suprema: fallo de Corte Interamericana de DDHH no es vinculante,” La Tercera,
October 16, 2006.
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Supreme Court president signalled the inevitable breach of at least the first require-
ment of Almonacid v. Chile, that the Almonacid case itself be reopened. For even
if Congress repealed the Amnesty retroactively, it would be for the Court to decide
whether this case should be reopened. Needless to say, Almonacid has not been
reopened, nor have other cases that had reached a final decision. Arguably, if the
Congress repealed the Amnesty Decree, the courts would no longer apply it to
any other cases. However, the decision of whether to do so would still reside with
the courts themselves, as they must decide on the question of the retroactivity of
penal laws. The President’s statement also misstates the law. Chile has already given
binding jurisdiction to the Court, and thus its rulings are binding not advisory.

President Bachelet’s public response to the ruling stood in direct contrast to that of
the Supreme Court. Ata public event commemoratinga Pinochet-era torture center,
she announced, “My duty as President is to make sure Chile follows the rulings of
the Inter-American Court of Human Rights.”® Francisco Cox, a Chilean lawyer
seasoned in Inter-American litigation, reports that for the first time he received calls
as never before from the government about how to comply with the ruling.' There
was a sense among human rights lawyers familiar with the Inter-American System
that the Bachelet government was seriously committed, more so than any of its
democratic predecessors.

Nonetheless, the Court’s second stipulation has not been met. A bill was submit-
ted to the congress on December 13, 2007, that would tell the courts not to apply the
Amnesty Decree. In May, the president vowed togive “a new impulse to the bill that
reinterprets Article 93 of the Penal Code,”* but the legislation has not advanced in
congress.” Fven members of the Center party, the Christian Democrats, were reluc-
tant to back such a piece of legislation, Inter-American Court notwithstanding.* The
demand that the Amnesty Decree not impede any case from going forward was not
met by the deadline of September 26, 2007.

On the face of it then, we have a flagrant, declared repudiation of an Inter-
American Court ruling by the Chilean Supreme Court, coupled by an empty
promise of fulfillment by the executive. On closer look, however, we find that
the Supreme Court’s press release was not the whole story. On December 13, 2006,
almost two months after Almonacid and only three days after Pinochet’s death, the
Supreme Court issued a landmark ruling on an Amnesty case. For the first time, the

8 “Chile: President Bachelet = ‘My Duty as President is to Make Surc Chile Follows the Rulings of The
Inter-American Court of Human Rights,”” October 14, 2006, U.S. Fed News.

9 Interview with Francisco Cox, January 6, 2007, Santiago, Chile.

Organizaciones de DDHH emplazan a Michelle Bachelet durante visita a Suiza. E] Mostrador.cl,

1 de Junio de 2007.

2 See: http://sil.senado.cl/pags/index.html.

= ndeed, one prominent politician argued that Almonacid is the reason that Chile has not yet ratified
ICC ratification: the right-wing parties saw it as a negative example of international court incursion
into national affairs. 19 de F.nero de 2007 Ex senador José Antonio Viera-Gallo: ‘Derecha se opone al
TPI por fallo contra aplicacién de la lev de Amnistia® por Macarena Lépez M.
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Supreme Court grounded a ruling in which it did not apply the Amnesty Decree
on international law rather than domestic law. Furthermore, it cited Almonacid v.
Chile. The courts had long been citing international law, especially the Geneva
Conventions, but also Inter-American jurisprudence. Suddenly, however, this was
the foundation of their decision. It was a victory for the Inter-American Court, but
one that was hidden behind the Supreme Court president’s vehement response
to Almonacid v. Chile. The Supreme Court has also complied with Almonacid in
that the Amnesty Decree has not been applied by the Supreme Court since the
Inter-American Court’s ruling in Almonacid.

It is important to note, however, that this is the direction that the Chilean courts
have been heading since 1998. Rare was the judge who applied the Amnesty Decree
in cases of disappearance and extrajudicial killing. Some had even allowed tor-
ture cases to move forward, an action that could only be justified under interna-
tional law. The few cases to which the Amnesty Decree was applied were usually
reversed at the Supreme Court level. The reliance on international law was a mile-
stone, but one in a string of many. Thus, it is impossible to attribute this switch to
the Inter-American Court’s single decision, or even its line of decisions. Rather, the
Inter-American Court provided one more tool in the kit of those arguing against the
Amnesty Decree, and it made it that much more inconceivable for the Supreme
Court to apply the Amnesty Decree in the cases that it had not already closed.

THE ARGENTINE CASE

L.aw and Politics in Argentina

Since the transition from dictatorship to democracy in Argentina in 1983, the relation
between law and politics has become more judicialized. As Pilar Domingo argues,
“T'he experience of the break with military rule was critical in propelling not only
a political discourse of rights but also societal consciousness of the need to embrace
constitutional democracy and rule of law — moving away from the old logic of pop-
ulism” (Domingo 2004). One of the first acts of the new government wasto put junta
members on trial. Catalina Smulovitz argues that civil society in Argentina turned
to law in great part because of the drama and symbolism of these trials (Smulovitz
2002). Civil actors responded by bringing cases to the courts. Between 1991 and 2002,
the Supreme Court’s caseload grew by more than six times, and the federal court
caseload doubled (Smulovitz 2005). The most prominent example of this cycle of
civil society’s turn to the courts and greater activism by the courts was the deluge of
legal claims against the government during the 2002 financial collapse. At the height
of the crisis, the courts challenged the government on the constitutionality of the
corralito, or the freezing of the bank accounts to stem devaluation of the currency.
The courts, in turn, did not disappoint, at least at first. Under Alfonsin, “the
Supreme Court rendered controversial decisions on various issues. It liberalized
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society’s laws on divorce, drugs, and other issues. .. It also frustrated several of
Alfonsin’s important policies” (Larkins 1998: 427). In 1992, it even ruled that ratified
human rights treaties were directly applicable within the domestic sphere.?® This is
clearly an example of judicialization enhancing Inter-American Court influence.
In 1994, under Menem, a new constitution was promulgated that adopted and
further specified this monist conception of the relationship between international
and domestic law. Although the constituent assembly was convened under circum-
stances that were viewed with skepticism by the public (Levit 1999), the resulting
document gave the courts greater discretion. Article 75 stipulates that all treaties
ratified by Argentina are superior to domestic laws, and that certain human rights
treaties, including the American Declaration of the Rights and Duties of Man
and the American Convention, have constitutional status. Given that the Consti-
tution also grants judges the power of constitutional review, it thus grants judges
power to strike down any law they may deem in violation of certain human rights
treaties.

Nonetheless, this cyvcle of judicialization in Argentina did not necessarily yield
greater autonomous court power. President Menem, in particular, had a penchant
for intervention into judicial affairs. Most notably he packed the Supreme Court
in 1990, expanding it from five to nine, and filled it with his supporters. A string
of subsequent rulings made evident the Court’s slavish loyalty to Menem (Larkins
1998). The Court lost legitimacy (Domingo 2004; Smulovitz 2005) even as demand
for political intervention by the courts, continued.

Bueno Alvez v. Argentina. On April 5,1988, Mr. Bueno Alvez was illegally detained
by Argentine federal police investigators, who then proceeded to torture him so as to
force from him a statement against hislawyer. Bueno Alvez subsequently filed suit in
federal court, but the criminal investigation of his case was never completed and, in
2004, an Argentina appellate court ruled that the statute of limitations had run out on
the case. Bueno Alvez submitted the case to the Inter-American Commission under
the argument that torture constitutes a crime against humanity, and therefore no
statute of limitations can apply. In its report, the Commission found that Argentina
had violated Bueno Alvez’s rights under the American Convention and Declaration.
It subsequently submitted the case to the Inter-American Court. The Court ruled
against the State on May 1, 2007, demanding that the State pay damages, publish
the Inter-American Court opinion in the public media, and reopen the investigation
(Corte IDH.Caso Bueno Alves vs. Argentina. Sentencia sobre el fondo, reparaciones
y costas de 11 de mavo de 2007. Serie C No. 164). Although the Court agreed that
the crime did not classify as a crime against humanity, the lack of investigation was
a denial of justice and an ongoing wrong that needed remedy.

3 Corte Suprema de Justicia de la Nacion [CS]N], 7/7/1992, “Ekmekdjian, Miguel Angel c/ Sofovich,
Gerardo v otros,” Fallos (1992-315-1492) (Arg.).
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Reception of Bueno Alvez

After Bueno Alvez came down, the government accepted its international responsi-
bility and vowed to pay the victim as the Court demanded. The Supreme Court, by
contrast, issued a ruling in direct contradiction to that of the Inter-American Court
in August. It reviewed the decision to close the case on an extraordinary writ, but
then reaffirmed the finding that as the underlying crime was not a crime against
humanity, the statute of limitations had run out, and the case had to be closed. The
Supreme Court relies on a Public Ministry opinion on the case that speaks directly
to the question of the Inter-American Court’s role. Although the Public Ministry
opinion pre-dates Bueno Alvez v. Argentina, the Supreme Court’s reliance on it
amounts to a direct affront to the Inter-American ruling:>

[T]he obligation to investigate and punish the violation of human rights exists
within the frame and with the tools of the rule of law, and does not stand above
them (Derecho, René Jesiis sfincidente de prescripcion de la accion penal Causa

No. 24.079C, para VI).

With this ruling, the Supreme Court places its own judgment above that of the
Inter-American Court: indeed, it seems to imply that the Inter-American Court
ruling prioritizes the investigation and punishment of violations of human rights
above the rule of law itself.

To understand this defiance, it is important to recall that the Constitution of 1994
explicitly brought the Inter-American Declaration into national law, at the level of
constitutional law. However, the difficulty is that the Declaration does not trump
constitutional law, but must be read to complement it. Article 75 also holds that
the American Convention and Declaration, “have constitutional hierarchy, do not
repeal any section of the First Part of this Constitution and are to be understood
as complementing the rights and guarantees recognized herein.” Since 1994, the
Supreme Court of Argentina has been struggling to figure out what this Article of
the Constitution means on the ground:

Deconstructing the core tenets of this constitutional provision has been one of the
paramount endeavors undertaken by the Supreme Court of Argentina since 1994.
By simultaneously deferring to the opinion of supranational adjudicatory bodies,
butstill conferring the last word regarding the compatibility of relevant regional case
law with its core text to the domestic judiciary, the Constitution of Argentina crafted
atheoretically compelling, institutionally complextool to promote compliance with
international — and regional — human rights law. (Naddeo 2007: 34)

Furthermore, this was not the first time that the Inter-American Court ordered the
Argentine Supreme Court to reopen a case on which a statute of limitation had run

2 | owe this observation to Cecilia Naddeo.
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out and to punish those responsible. The Bulacio case had presented similar facts
of a torture and extrajudicial killing on which the domestic courts ruled the statute
of limitations had run out (Corte IDH. Caso Bulacio vs. Argentina. Sentencia de 18
de Septiembre de 2003. Serie C No. 100). Criminal lawyers were very critical of the
Bulacio ruling, claiming that the Court had gone overboard in prioritizing the right
of a victim in an ordinary criminal case to have a transgressor punished over the
constitutionally enshrined due process rights of the accused. In that case, however,
the Supreme Court reluctantly submitted to the Inter-American Court. In this case,
it rebeled.

With Bueno Alvez, then, the Argentina Supreme Court announced a new solution
to the problems posed by Article 75. Prior to the ruling, the situation seemed to be
that there weretwo final arbiters (Naddeo 2007: Levitiggg). Now the Supreme Court
displaced the Inter-American Court and appointed itself the final arbiter in “harmo-
nizing” or interpreting the fundamental rights enshrined in international treaties,
in the Argentine Constitution, and in the very jurisprudence of the Inter-American
Court. Argentina is bound by the Inter-American Declaration, but not by the Inter-
American Court’s interpretation of the Declaration when that interpretation creates
a conflict with constitutional law.

THE VENEZUELA CASE

Law and Politics in Venezuela

Since the 1990s, Venezuelan political battles have increasingly taken judicial forms
(Perez Perdomo 2005). As politics grew more contentious in the 19gos, and as
Venezuela’s traditional social networks and political pactsbegan to unravel (Gomez
in this volume), political struggles that would previously have been resolved behind
closed doors began arriving on court dockets. Since the start of the Chavez admin-
istration in 1998, moreover, this judicialization has accelerated. Chavez began his
presidency with a constitutional overhaul, and the language of constitutionalism and
rights suffuses his discourse. At the same time, former elites increasingly challenge
the Chavez government’s political program in the courts (Perez Perdomo 2003) as
it is the only political channel available to them. Indeed, Manuel Gomez argues in
this volume that the separation of law and politics has blurred under the Chavez
regime.

Even as courts became a crucial site of contestation, they were also targeted by
Chavez’s reformist efforts, and accordingly they have come under greater political
control. After assuming the presidency in 1998, Hugo Chavez called for the creation
of a new constitution that would re-found the Venezuelan state. He invoked el ections
for a National Constituent Assembly, which first convened in 1999 with a strong pro-
Chavez majority. The Assemblv immediately declared that the judicial branch was
in crisis and created a Judicial Emergency Commission to purge corrupt judges
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and rewrite the rules governing the judiciary. The new constitution, enacted in
December 0f199g, called for the creation of a new high court, the Tribunal Supremo
de Justicia, with more expansive powers than the traditional Supreme Court. The
new court was constituted provisionally in 2000, and the permanent members were
appointed in 2001

The Constitution also called for the creation of judicial disciplinary tribunals,
which would be governed by a new Code of Ethics. Furthermore, in its transitional
articles, the Constitution called for the creation of the Comisién de Funcionamiento
y Reestructuracién del Sistema Judicial (CFRS]), which would be charged with
disciplinary matters until the new code of ethics was promulgated. The CFRS]
was created within a year. Since its creation, many judges have been dismissed,
and critics argue that Chavez was able to use the CJRS], staffed with provisional
officers, to selectively purge judges not favorable to his government’s politics.*S In
addition, many of the judges replacing the purged judges have themselves been
named provisionally. Judicial independence in Venezuela has thus become a crucial
and contested political issue, and so it is perhaps not surprising that it became the
focus of an Inter-American Court ruling.

Apitzv. Venezuela. In Caso Apitz, the Inter-American Court reviewed the dismis-
sal of three Venezuelan judges under the Convention’s procedural guarantees.
Officially, the judges had been dismissed for “inexcusable judicial error” in their
ruling on a case having to do with the registration of a real estate transaction. The
judges appealed to the Inter-American System on the grounds that their dismissal
was politically motivated. The three served on an important appellate court that
reviews administrative acts. They claimed that the Chavez govemment, which had
publicly called for the removal of the three judges, had been unhappy with several of
their rulings, and wanted to make room for pro-government judges. The Court ruled
in August of 2008 that the procedure to remove the judges had violated their right to
an impartial hearing, among other due process guarantees under the Convention. It
ordered the State to: 1) pay reparations to the deposed judges; 2) reinstate the judges
to a position comparable in rank to the one they last held; and 3) within a year,
approve a new ethics code and end the regime of provisional judges. The Court did
not find that the evidence sufficed to establish that Venezuela’s Supreme Court or
judiciary as a whole lacked independence, as the plaintiffs had argued.

The Apitz case posed a significant challenge to the Chavez administration because
it brought to public light the regime of reforms of the judicial system. In particular,
the fact that many judges in Venezuela, as well as those in charge of disciplinary
matters, hold a provisional and therefore more vulnerable status was placed under
scrutiny. The case is also significant in that it reflects a trend, noted earlier, by the

25 The Inter-American Court agreed, calling for an end to the provisional regime. Caso Apitz.
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Inter-American Commission and Court of moving into the business of judging judi-
cial systems. The opinion is basically a technical review of procedures for appointing
and removing judges.

Reception of Apitz

In December of 2008, responding to a government petition, the Venezuela Supreme
Court ruled that the Apitz ruling could not be executed: The ruling clashes with
Venezuelan constitutional law, it proclaimed, and in any case the Inter-American
Court had overstepped the bounds of itsauthority. The Venezuelan court concludes,
remarkably, by calling on the executive to withdraw Venezuela from the American
Convention of Human Rights.

Three aspects of the Venezuelan Court’s ruling, which provoked both national
and international criticism, deserve comment. First, the ruling seems to alter the
constitutional status of the Inter-American Convention and Court in Venezuela.
Under the Venezuelan Constitution, international treaties are directly applicable
and have constitutional status. The Supreme Court is the official arbiter of conflicts
between constitutional provisions. However, Article 23 provides that human rights
conventions hold a higher hierarchical status if they establish a more favorable rights
regime than that provided by the Constitution. This doctrine of greater deference to
human rights is called the progressive principle (Brewer-Carias 2009). In reviewing
the Apitz ruling, however, the Venezuelan Court does not grant the Convention’s
provisions this greater level of deference. Rather, it treats the conflict it sees between
the Apitz ruling and the Constitution as a conflict of provisions of equal status
(Brewer-Carias 2009).

Second, the Venezuelan Court openly describes its own interpretations as in
service to a political project: “Law isa normative theory at the service of the politics
underlying the axiological project of the Constitution” (2008: 11). This interpretive
philosophy leads the Court to conclude that human rights cannot be treated as
absolute or ahistorical, but must be fitted to the needs of that political project.
In other words, “Constitutional norms that privilege the general interest and the
common good” should prevail, as should those dispositions that “privilege collective
interests over particular interests” (2008: 11). Here, the interests of the three ex-judges
are trumped by the public interest (in the finality of Supreme Court decisions and in
not upsetting the appointiments and removals made under the provisional system).
Note, however, that the Venezuelan Court echoes the Inter-American Court’s call
for the legislature to pass a new Code of Ethics and thereby end the system of
provisional judges.

But perhaps the most remarkable aspect of the ruling is its request to the executive
that Venezuela withdraw from the American Convention. The reason given is that
the Inter-American Court has overstepped its bounds and is meddling in internal
legal matters. However, there seems to be no legal foothold for the request. The
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single-authored dissent argues that the Venezuelan Court overstepped its authority:
decisions on foreign affairs lie exclusively with the executive. The Venezuelan
tribunal’s rejection stirred controversy within and without Venezuela. Twelve local
human rights’ NGOs together issued a declaration stating that the ruling “weakens
human rights guarantees for persons in the country and in the hemisphere.” Apitz
himself made the rounds of opposition radio and television talk shows, arguing that
the Supreme Court was a Chavez lackey. International human rights organizations
such as Amnesty International and Human Rights Watch condemned the ruling as
undermining human rights in the region.

Meanwhile, the three judges have not been reinstated, nor have they received
compensation, and a new code of ethics has vet to be passed. Arguably the ruling
makes it easier for the Chavez administration to withdraw from the Inter-American
human rights system by providing him with a high court opinion in support of such
a move. It is interesting to note, however, that lately the Venezuelan government
oftencites Inter-American rulings for support. In March of 2009, the Inter-American
Court again ruled against the Venezuelan government.*” Although the Court found
that the government had failed to provide adequate protection for journalists, it did
not find that the Chavez government had violated the right to freedom of expression
under the Convention. The government has frequently referred to that case to argue
that there is freedom of expression in Venezuela, just as it has referred to the Apitz
case to say that the Inter-American Court did not find that the judiciary as a whole
lacked independence. This reliance on Inter-American Court rulings amounts to
an implicit legitimation of the Inter-American System.®

ANALYSIS OF THE CASES

This chapter explores synchronicities between regional legal integration and judi-
cialization by looking at when and how high courts comply with the commands
of the Inter-American Court. The preceding sections presented three cases of high
courts rejecting the Court. In this section I compare the three rejections, and then
use the differences to generate a list of factors that may predict whether high courts
will comply with or reject the commands of the IACtHR, and how they will do so.
At this early stage of social scientific studies of the Inter-American System, we are
still in need of theory-generating studies.

# “ForoporlaVida Foroporla Vida rechazasentenciade TS] sobre el Sistema Interamericano de Dere-
chos Humanos,” Caracas, January 13, 2009. http://www.espaciopublico.info/index.php?option=com_
content&task=view&id=275&Itemid=30 (July 27, 2009).

27 Corte IDH. Caso Perozo y otros vs. Venezuela. Excepciones Preliminares, Fondo, Reparaciones y
Costas. Sentencia de 28 de encro de 2009. Serie C No. 195.

B See, for example, the fact sheets of the Venezuelan Embassy in the United States: http://www.
embavenez-us.org/factsheet/FS-CortelDHz.pdf (July 27, 2009).
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Comparing the Rejections

Even as they are united in defying the Inter-American Court, the Supreme Courts
could not be more different from each other in terms of the relationship they
articulate among the Supreme Court, the Inter-American Court, and the national
political sphere. The Chilean Supreme Court acts through a nonjudicial forum
to announce its noncompliance. It does not dignify the Inter-American Court rul-
ing with a judicial response. The Chilean Court thus misses an opportunity to
enter into dialogue with the Inter-American Court and other national courts in
the Inter-American System, and to further develop Latin American doctrine on the
relation between the Inter-American Court and domestic judiciaries. Furthermore,
the Supreme Court president announced that Inter-American Court rulings are
only advisory, thereby rendering meaningless the distinction between the Court’s
advisory and contentious jurisdiction, and reducing the status of its interpretations
to that of soft law. Enrique Tapia also argued that domestic courts have no power to
change the laws, equating the act of reinterpreting the Amnesty Decree to rewriting
it. Only the legislature, then, is empowered to bring Chile into compliance with
international law. The Supreme Court thus erects a dualist regime in which the leg-
islature is supreme, and stands between the Inter-American Court and the Chilean
judiciary. Without legislative action, the Inter-American Court is legally powerless
within Chile. The Supreme Court does not entirely reject Almonacid. It does occa-
sionally cite Almonacid, and it refrains from applying the Amnesty Decree to cases
not already closed. However, this was already the direction it had moved in since
1998.

The Argentine Supreme Court, by contrast, announces its noncompliance in a
judicial decision. Thus, it participates in the making of Inter-American jurispru-
dence, as it has been actively doing since 1992. Morcover, in this decision the
Argentine Supreme Court announces a very different hicrarchy than does the
Chilean Supreme Court. Although it places itself as final arbiter of laws in the
national regime, it conceives of international treaties and constitutional law as equal
in the hierarchy of laws, as is enshrined in the Argentina Constitution. Thus, it
enunciates a monist conception of international law even as it anoints itself final
arbiter of how the Inter-American treaties and jurisprudence will be interpreted
within Argentina (at least insofar as they are deemed to conflict with constitutional
law). Under this hicrarchy, Inter-America Court rulings can have direct effect, sub-
ject to Supreme Court approval. Even as it rejects the IACtHR's ruling, then, the
Supreme Court further develops a conversation that the Chilean court shut down,
and keeps open the door to international law that it had itself opened in 1992 (and
which the Chilean Supreme Court shut with its nonjuridical refusal to rcopen
Almonacid).

At the same time, the Argentine Supreme Court’s defiance can also be read as
a backlash. Since 1992, the Supreme Court has given the Inter-American Court a
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growing voice in Argentine affairs by announcing a monist regime and by frequently
citing Inter-American instruments and jurisprudence (Naddeo 2007). After the Bula-
cio Inter-American ruling, it even reopened a closed criminal case, to much local
criticism. Here, the Supreme Court reverses course and puts itself above the Inter-
American Court. Once a monist regime is established, it seems, domestic courts
will come into more direct competition with international courts over power in
the domestic sphere. As Alter writes, “A virtuous circle, where successful litigation
encourages more cases to be raised and more references to the ECJ may certainly
emerge, but it is not the only possibility. Negative feedback loops may also emerge”
(Alter 2001: 128).

Like the Argentine Supreme Court, the Venezuelan Tribunal dignified the
Inter-American Court ruling with a judicial response. Five months after the Inter-
American ruling, it issued an opinion complete with cites to Inter-American instru-
ments and to the Peruvian Supreme Court’s jurisprudence on the Court. It thus
joined the Inter-American Court dialogue on the Inter-American Court’s status inthe
realm. Furthermore, unlike the Chilean Supreme Court president, it acknowledged
that, under the American Convention, the Court’s rulings have binding authority
over Venezuela. Yet, of the three, its ruling deals the hardest blow. Its claim that
it is not constitutionally bound to follow the Inter-American Court echoes that of
the Argentine Supreme Court. However, in doing so it announced a new, lower
status for all Inter-American instruments within the hierarchy of laws than what
the Venezuelan Constitution, on its face, seems to demand. Even more damag-
ingly, by calling on the government to withdraw from the Convention and jurisdic-
tion of the Inter-American Court, the tribunal undermined the legitimacy of the
Inter-American System, revealing the weak foundations of supranational judicial
power.

Factors Contributing to Inter-American Court Power

From these cases, five factors emerge as potentially fruitful hyvpotheses about when
high courts comply with orreject Inter-American rulings, and, more generally, when
national courts foment or diminish Inter-American Court influence. These factors
are familiar from the judicial politics literature on judicial behaviour. However,
they have not been considered in the Inter-American setting and applied to the
relation between high courts and the Inter-American Court. I briefly discuss each in
tum.

1) JUDICIAL INDEPENDENCE FROM THE EXECUTIVE. The three case studies raise an
interesting set of questions about executive—judicial relations and the international
sphere. Current scholarship suggests that settings in which democracy and the rule of
law is generally respected coincide with greater regional court power (Cavallaro and
Brewer 2008; Helfer and Slaughter 1997). Further, international relations scholars
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have shown that new democracies are particularly keen on performing compliance
with international human rights norms so as to legitimate themselves in the interna-
tional sphere (Simmons 2009). In the case of Chile and Argentina, both presidents
welcomed the Inter-American ruling and immediately promised to follow its orders.
Both presidents were survivors of the repression of the military dictatorships, com-
mitted to human rights discourse, and eager to perform compliance. The Chilean
and Argentine courts, in this sense, thwarted their executives’ efforts to uphold the
Inter-American System. The cases suggest that judiciaries will not always defer to
the international human rights agenda of their executives. This raises the possibility
that national settings of democratic governments with a strong human rights agenda
coupled with greater judicial independence does not necessarily vield high courts
receptive to Inter-American rulings.

2) REGIONAL POLITICS AND THE NEW LEFT. Regional politics affect national politics,
and may play a role in judges’ actions. The Chavez regime is in important ways the
leader of a movement of governments of Latin America under which executives with
strong popular appeal adopt a socialist program even as they alter the constitution
and funnel political power toward the executive branch (and away from judiciaries).
Under a regional politics thesis, which is an extension of the judicial independence
thesis, courts within a country participating in the New Left movement will be
less likely to foment Inter-American Court influence. Courts in these regimes will
be hard put to use Inter-American rulings to stand up to popular presidents. Fur-
ther, these governments, which include the governments of Bolivia, Ecuador, and
Nicaragua, often directly challenge the Inter-American System. The leaders of the
“New Left” embrace the language of human rights, and emphasize social, cultural,
and economic rights in particular. Both Chavez and Evo Morales, president of
Bolivia, have raised the possibility of creating an alternative regional human rights
body under the auspices of the Bolivarian Alliance for the People of Our Ameri-
cas ALBA or the Union of South American Nations (Unasur), two regional bodies
initiated by Chavez.® Chavez has continually criticized the OAS as a U.S. puppet
and has threatened to withdraw from the system in general, and from the Court’s
jurisdiction in particular.

In the Apitz scenario, Chavez had publicly called for the removal of the three
judges at issue in the IACtHR ruling and publicly spoke out against the TACtHR
ruling. Initssentence, the Venezuelan Courtopenly declares that its jurisprudence is
informed by the Socialist-IDemocratic spirit of the 1999 Constitution, enacted under
Chavez. Furthermore, it calls on the government to do what it has already indicated

* Respectively, Bolivarian Alliance for the People of Our Americas, which includes Bolivia, Cuba,
Ecuador, Honduras, Nicaragua, and Venezuela, among others; and the Union of South American
Nations, which includes twelve South American nations.
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it is considering doing — withdraw from the treaty. It thereby gives withdrawal a
judicial imprimatur.

3) IDEAS ABOUT JUDGING. This study is not based on interviews with high courts
judges, and cannot reveal how, exactly, judges conceive of their role vis-a-vis the
international sphere. We do have studies, however, on how Chilean judges view
their interpretive role (Hilbink 2007; Huneeus 2009), and I suggest this may be a
significant factor in determining how a high court works with or against the Inter-
American Court.

I argue elsewhere that the Chilean judges’ turn to litigation of Pinochet-era
claims stems not from an embrace of international human rights norms, but rather
an effort to atone for past complicity with the Pinochet regime (Huneeus 2010).
Judges describe themselves as protagonists in the judiciary’s turn toward litigation
of Pinochet-era cases, and this protagonism serves to relegimate the judiciary from
its past collusion with a repressive regime. Thus, it is a strategy aimed at a national
audience, undertaken almost entirely with national legal instruments, and focused
exclusively on Pinochet-era cases. The Chilean judges are reluctant to acknowledge
the international sphere’s role in the prosecutorial turn, failing to mention even
the detention of Pinochet in London as influencing their own actions (Hilbink
2007; Huneeus 2006). While acceding to Almonacid’s demands would open up
many more cases for prosecution, it would also take away from judges’ self-described
role as protagonists in the prosecutorial turn. It is possible, then, that the nation-
alist understanding judges have of their role in the prosecution of Pinochet cases
accounts for the Supreme Court’s ignoring Almonacid’s commands, just as it has
made them ground the majority of their Pinochet-era rulings on national rather than
international law.

Studies of judges’ conceptions of their role in cases invoking human rights could
be fruitful in explaining when high courts promote regional integration. The judicial
culture of the Venezuelan judiciary, in particular, has undergone change during
the past two decades, moving from an embrace of formalism to a more purposive
view of judicial interpretation: “T'he formalist and timid attitude predominant in the
former Supreme Court has been replaced by an interpretive boldness and a clear
desire to renew the legal order under the new supreme tribunal, in particular its Sala
Constitucional” (Perez Perdomo 200s: 141). The ruling of the Venezuelan Court
indeed openly judges as participants in the Bolivarian Revolution, and as having
its social and political program as an explicit end. The Bolivarian Revolution, as its
name suggests, is not limited to the national sphere: it has Pan-American aspirations.
However, as noted earlier, it prioritizes the common good over individual rights, and
the Venezuelan Court accordingly claims an interpretive philosophy in which social
and political ends trump the protections of individual civil and due process rights.
Inter-American jurisprudence, by contrast, emphasizes individual civil and political
rights.
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Turning to Argentina, the new constitutionalism emerges as a possibly significant
feature of judicial culture. Argentina is considered to be a leading example of the
new constitutionalism (Carbonell 2007; Landau 2005), a concept that refers not just
to texts, but to theories of interpretation and jurisprudential practices (Carbonell
2007; Couso in this volume). In particular, the new constitutionalism is linked to a
more substantive jurisprudence that incorporates consideration of principlesand val-
ues, proportionality tests, reasonability tests, and other constitutional doctrines that
ultimately grant judges a large dose of discretion (Carbonell 2007: 10). Surprisingly,
the link between the new constitutionalism and the international realm has notbeen
a focus of scholarship (Pisarello 2007: 159). Clearly, however, the new practices and
theories, which emphasize fundamental rights, have important implications for the
interpretation of the status and content of international human rights treaties. We
are in need of a study on whether these new theories of interpretation spill over and
influence how judges conceptualize the content of international rights, the status
of treaties in the national sphere, and their own role in articulating the relation
between the international and national spheres.

4) PATH DEPENDENCY: FAMILIARITY OF HIGH COURT WITH RIGHTS AND INTERNA-
TIONAL LAW. As noted in the case study sections, the Argentine Supreme Court
has participated in much substantive reasoning based on rights provisions in recent
years. It is also accustomed to being at the center of political controversy. It is quite
plausible that this experience makes the judges more comfortable with and willing
to participate in adjudication under international treaties. This argument echoes the
argument made by Catalina Smulovitz in this volume that experience with rights
litigation made Argentina’s lawyers more likely to bring such claims to the courts.
Judges, in turn, have gained experience with rights-based public law litigation. This
experience might make them more likely to handle rights cases under international
law.

However, this path-dependent argument fails to explain the reception of
Almonacid in Chile and Apitz in Venezuela. If there is one area where Chilean
courts have been assertive and have gained experience in defending rights, it is
in the resolution of Pinochet-era cases of human rights violations after 1998. Fur-
thermore, litigants have argued for decades that Pinochet-era human rights crimes
fall under international law. Yet the Chilean Supreme Court has been very slow
to draw on international instruments to decide cases, preferring to decide under
national law even when this means twisting existing doctrine in new directions. In
this case, experience with rights adjudication and greater court assertiveness has not
enhanced Inter-American Court power. Similarly, the Venezuelan Court has seen
an increasing amount of politically charged rights litigation arrive at its docket in
recent years, but this has not made it a proponent of the Inter-American Court.

Familiarity, of course, comes not just from practical experience but also through
education. The Chilean justice’s misstatement of Inter-American Court law raises
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the possibility that education in international law affects how judges respond to the
Inter-American Court. Amulf Becker argues that while intemational law was once
considered an important political language in the region, it was drained of its salience
during the era of dictatorships (Becker 2006). He observes that many Latin American
international law textbooks model themselves after European texts and refer to the
Inter-American System in only a few pages “in a subchapter of a section dealing
with international organizations, and usually aftera description of the U.N. System”
(Becker 2006: 289). As Keller and Stone have noted in the context of the ECHR
(Keller and Stone Sweet 2008), comparative study of the varying positions the Inter-
American System occupies in legal education, including judicial training, might
shed light on the question of when national courts promote regional integration.

5) THE LEGALIST THESIS AND THE NEW CONSTITUTIONS. The legalist thesis posits
that the law itself actually influences outcomes: law constrains judges and deter-
mines outcomes. Applied here, it is significant that the Argentine and Venezuelan
constitutions are of more recent vintage than the Chilean, and directly address the
question of the status and effect of human rights treaties in the national realm. Arti-
cle 76 of the Argentine Constitution provides that the Inter-American Convention
is directly applicable in the domestic sphere and carries the status of constitutional
law. The Venezuelan Constitution similarly provides that human rights treaties are
directly applicable, and carry the status of constitutional law (Article 23). By contrast,
the Chilean Constitution, ratified in 1980 — under the Pinochet regime and only
one year after the Inter-American Court came online - does not provide that human
rights treaties are directly applicable, nor does it specify the statusthey occupy within
the national regime. It thus leaves Chilean courts with an ambiguous mandate. This
difference may help explain why the Chilean Supreme Court ignores the order to
reopen the sentence of Almonacid, without directly addressing the IACtHR’s ruling.
Explicit constitutional language likely corresponds with a more direct engagement.

Conclusion: Judicialization and Human Rights

Ttis noteworthy that Inter-American Court rulings have been openly rejected by high
courts at least three times in recent years. This resonates with the findings of Alter
and Helfer, who note with surprise that the recent empowerment of national courts
in Latin America does not seem to have made a difference to courts’ willingness to
refer courts to the Andean Tribunal of Justice:

[R]ecent institutional reforms have increased the assertiveness of many courts in
Latin America, especially in the area of individual rights, with the result that judges
in the region are exerting more independence and influence over executive branch
officials and legislatures. This trend has not, however, spilled overto national court
interactions with the ATJ.
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However, if we look closely at these instances of rejection of the Inter-American
Court, we see important differences in the manner of rejection, and in the conse-
quences of the manner of rejection, and these, in turn, are suggestive of factors that
help us understand when courts will enhance Inter-American Court power. The
rejections suggest that it would be fruitful to further explore the consequences of
executive—judicial relations, of regional politics, of judges’ ideas about and experi-
ence with the particular human rights violations they are reviewing, of legal educa-
tion, and of constitutional texts’ treaty provisions..

Stepping back, it is interesting, if speculative, to reflect on the link between, on the
one hand, the type of relation between law and politics within each country, and, on
the other hand, the manner of rejection of the Inter-American Court. I noted in the
introduction that the three countriesinsome waysare representative of current trends
in the region, with Argentina as an example of the new constitutionalism, Chile asan
example of a more traditional, formalist legal culture, and Venezuela as an example
ofthe New Left, wherein law is viewed as participating in the socialist transformation
of the state. These differences in legal-political dynamicsare reflected in the manner
in which the high courts reject the Inter-American Court, and whether they view
the Inter-American Court as a threat to the national political project or as a partner
in developing regional human rights norms. In other words, the case studies suggest
that, with more data, one could construct a typology that links the manner in which
the boundary between law and politics is articulated in a particular national setting
to the manner in which the relation between the international and national spheres
is articulated.

In closing, I note that the discussion here has focused on the first kind of judi
cialization in Latin America, the greater participation of courts in politically salient
public issues. Another next step would be to examine the subtler but likely more
pervasive effects of the second aspect of judicialization presented in this volume’s
introduction, that of dressing social demands in the language and forms of law:
Does the turn toward legal language in political claims enhance the influence of
the Inter-American System in national politics?
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The Transformation of Constitutional Discourse
and the Judicialization of Politics in Latin America

Javier Couso

INTRODUCTION

Implicitin the assertion ofa connection between legal culture and the judicialization
of politics in Latin America is the notion that both concepts relate to relevant practices
in this area of the world. As it turns out, however, neither is uncontroversial. Some
scholars do not recognize the notion of legal culture as a meaningful or useful
category, because they reduce social reality to rationally motivated individual actors
operating under the constraint of different structures. Others dismiss the idea of a
judicialization of politics in Latin America as unsuitable to the region.

Building on the growing body ofliterature that has documented the emergence of
judicialization of politics in Latin America (Rios-Figueroa and Taylor 2006; Taylor
2000; Sieder et al. 2005; Gloppen et al. 2004; Domingo 2004; Smulovitz 2002;
Helmke 2005), this chapter takes legal culture to be a useful analytical category to
make sense of the behavior of judges, lawyers, and even society at large. It then
proceeds to explore the connection between judicialization and legal culture in the
region. Furthermore, it suggests that in addition to structural factors such as the
introduction of constitutional courts, the grant of judicial review powers to high
courts, or the emergence of support structures, important changes in the internal
legal culture of the region have been crucial for the emergence of judicialization
of politics in Latin America.! Specifically, the chapter traces the role that legal
scholarship — in particular, constitutional theorv — has played in transforming the
region’s legal culture.

The focus on legal scholarship as a factor contributing to the shape of the legal
cultures of Latin America derives from the conviction that it represents one of the
most importantssites for the configuration of an understanding of the nature, sources,
and role of the law, as well as conceptions about the judiciary and legal interpretation.

' To use the by-now canonical taxonomy introduced by Lawrence Friedman (1975).
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This is particularly the case in a region where - like other places with a civil law
background - legal scholarship, or la doctrina, is considered a formal source of law,
and where it plays a critical role in socializing students into the legal field. Not
all scholarship on law carries this formal status; only scholarship that specifically
interprets and develops legal doctrine. Thus, as will be further elaborated later on,
when I refer to legal scholarship in this chapter, I refer to the narrower meaning
encompassed by the civil law understanding of la doctrina.*

Thus, in what follows, an effort is made to trace the evolution of the constitutional
scholarship of Latin America as it has played out in Chile, a country with a long and
rich history of legal scholarship. This exercise reveals that constitutional discourse
experienced a revolutionary transformation over the last few decades. I argue that this
dramatic shift facilitated the introduction of processes of judicialization of politics
in the region by changing traditional understandings of the status of legislated law
and the role of the courts in a democracy.

THE JUDICIALIZATION OF POLITICS IN LATIN AMERICA

Several definitions exist of judicialization of politics (Shapiro and Stone Sweet 2002;
Tate and Vallinder 199s; Holland 19q1). For all this variety, however, they share a core
meaning that includes the expansion of judicial power into policy domains formerly
left to the executive and legislative branches. Furthermore, there is agreement that
this kind of empowerment of the courts usually goes hand in hand with an assertive
interpretation of the constitution that expands or creates new individual rights
(Epp 1998).

Over the last two decades, Latin America has experienced a fair amount of rights-
enhancing judicialization of politics, both at the national and international levels,
the latter within the Inter-American Human Rights system (Sikkink 1996; Huneeus
in this volume). The emergence of judicialization in a region where courts have
traditionally been deferent to the elected branches of government and consequently
reluctant to overrule legal norms on grounds of unconstitutionality, calls for expla-
nation. Any analysis of the rise of the judicialization of politics in Latin America
should start by recognizing that it is correlated with structural changes introduced
to the political systems of most countries of the region. Among others, the intro-
duction of constitutional courts (Chile, in1981; Colombia, 1991; Peru; 1993; Bolivia,
1998; Ecuador, 1996), the granting of constitutional review powers to high courts
(Costa Rica, 1989; Brazil, 1988), the incorporation of jurisdictional mechanisms
aimed at providing justiciability to the rights clauses of the constitution (Chile, 1976;
Argentina, 1994), and the emergence of support structures facilitating the access of
growing groups of citizens to the courts (Smulovitz in this volume).

* “Doctrine” and “la doctrina” are false cognates. The proper word for “doctrine” in Spanish is “jurispru-
dencia” (itself a false cognate of sorts). There is no proper word for “/s doctrina” although in this chapter
1 refer to it at times as legal scholarship, at others as theory.
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While recognizing the significance of these structural elements in furthering judi-
cialization, I argue that they are not in themselves enough to explain its emergence
in Latin America. This, incidentally, is compatible with what the comparative study
of judicialization has revealed, specifically, that the latter can happen even in the
absence of structural factors such as the introduction of constitutional courts or a bill
of rights, as was the case in the United States (Nelson 2000), France (Stone 1992),
and Israel (Edelman 1994). If this is so, and such structural elements are neither nec-
essary nor sufficient conditions for judicialization to emerge, perhaps legal culture
might play a role in this story.

LEGAL SCHOLARSHIP AS LEGAL CULTURE

The very idea of culture questions approaches that see social reality as exclusively
driven by rational individuals pursuing their self-interest under the constraint of
structures. Indeed, any appeal to culture implies that shared meanings and under-
standings can move people to act in ways not determined by either their self-interest
or structural features. The power of culture becomes apparent when an observer
is confronted with situations in which actors facing similar incentive-structures
nonetheless exhibit radically different behavior. To make sense of such disparate
ways of acting in the presence of the same options, it seems appropriate to search for
other explanatory factors beyond incentive-structures. This residual is often labeled
as culture, a notion that most people take to refer to deeply rooted conceptions of
the self, what is deemed right and wrong, and so forth.

As is the case with other complex concepts, even when it is accepted, the idea of
legal culture resists a simple definition. Thus, some equate it to notions like legal
consciousness, legal values, or legal ideology. Given the complexity and indeter-
minacy of this concept, it is important to stipulate as clearly as possible the way
in which such terms will be used in this chapter. I take legal culture to express the
conceptions of the law, the legal system, and their relationships with politics, held by
both individuals repeatedly exposed to it (internal legal culture), as well as by those
who have more distant or occasional relationship with the legal system (external
legal culture). The conception of legal culture adopted here is meant to capture the
symbolic representation of things legal by both the central actors of the legal process
(judges, lawvers, jurists) as well as by people with a less direct relationship to it.
Furthermore, the ideas and representations just mentioned translate into patterned
practices (Introduction in this volume). As cultural artifacts do, legal culture helps
to stabilize expectations through the constraint of the behavior of the relevant actors,
in this case, legal actors.

Once a definition of legal culture is stipulated, the problem is to identify indicators
or elements in which the legal culture expresses itself. FHlowever, this is not an easy
matter. One strategy is to make use of surveys and other techniques of this type to
inquire about the conceptions of the law and the legal system held by representative
samples of the general population or of the legal actors. Another possible path is
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the kind of qualitative research common within ethnography, which emphasizes
in-depth interviews of relevant actors and participant observation of legal practices.
However, here I use the lens of legal scholarship to examine the changing legal
culture of Latin America, in particular constitutional scholarship, which represents
a particularly valuable way to get at the internal legal culture of the region, because
of the relevance that it has both in the training of lawyers and judges and within
legal practice.

By legal scholarship 1 refer to the form oflegal discourse that is elaborated to clarify
the meaning of legal norms and decisions made by the courts. In countries with a civil
lawtradition,legal scholarship is produced through a systematic conceptualization of
legal materials such as codes, constitutional clauses, statutes, and judicial decisions.
The relevance of legal scholarship in the legal life of countries associated with the
Continental European legal tradition (such as those of Latin America) derives from
the fact that it is one of the most important factors shaping the conceptions of the
law and the universe within which legal actors operate. The following account of
the role of legal scholarship in Italy by Cappelletti, Merryman, and Perillo (1967)
mirrors the role it plays in Latin America:

(The) professor-scholar is the inheritor of a proud tradition reaching back to the
Glossators ( ... ). His work, published in the form of textbooks, treatises, commen-
taries, monographs, and articles, constitutes what Italians call ‘the doctrine.’ (...).
Doctrine is not law in ltaly in the way that legislation and judicial decisions are law,
but it pervades the legal process, strongly influencing legislators and judges, who
tend to conform to the doctrinal model not only of what law is but of what their
functions are.3

As this passage indicates, legal scholarship in civil law countries is not merely
a heuristic tool but — more importantly — a way of shaping the representation that
legal actors maintain concerning the very nature of the enterprise of law. This is
typically implicit because —while explaining the law of the country - jurists help
to constitute a discourse about the very nature of law and of the legal system. This
discourse is then transmitted to judges, legal academics, and litigants through the
medium of legal education, which in civil law regimes makes an intensive use of
legal scholarship as a pedagogical tool.

In spite of its relevance for the legal culture of Latin America, recent comparative
scholarship on law and politics has made surprisingly little use of legal scholarship.
Instead, it is common to encounter studies that claim to be analyzing legal culture,
but that do this through analyses of the number of lawyers or degree of litigious-
ness in a given country,* factors that are better conceptualized as cither sources or

3 See Mauro Cappelletti, John H. Merryman, and Joseph M. Perillo (1967: 166-7).
4 See for example, Lawrence Friedinan and Rogelio Pérez-Perdomo (2002), where many of the con-
tributors to that edited volume use these type of elements as a proxy for legal culture.
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consequences of changes in the legal culture, but not elements of it. The lack of
attention to legal scholarship in the field of Latin American judicial politics is a
reflection of the little consideration that law in general gets in the numerous studies
that have been published on the judicialization of politics in the region. This gap in
the literature has been criticized recently by two specialists in Latin American law
and politics, Diana Kapiszewski and Matthew Taylor (2008):

We suggest that greater advances could be made in our understanding of judicial
politics in Latin America iflaw itself were to become a more prominent consider-
ation in our analyses. We are not suggesting that political scientists become legal
scholars. Rather, we simply believe that in our analyses of the judicialization of
politics, of the courts’ increasing involvement in policy-making, and of their will-
ingness and ability to assert power, we keep in mind that constitutions and laws are
the fundamental background for judicial behavior: even in weakly institutionalized
settings, they motivate, enable, and constrain judicial actors.5

Coinciding with this call for incorporating legal analysis into efforts to understand
the judicial politics of Latin America, this chapter addresses a critical element of law
in the region, legal scholarship. At any rate, the decision to focus on legal scholarship
as itself a subject of inquiry is not idiosyncratic. In fact, it has recently sparked the
interest of an array of legal scholars working on Latin American law. One of them,
Diego Lépez Medina (2004), highlights that the legal imagination of some of the
most important Latin American legal actors has been profoundly shaped by legal
scholarship:

At least from a theoretical point of view, law can be interpreted as a network of
theories, texts, and practices (... ) giving form to the imaginary of lawyers, judges,
law professors, and students (... ), something which in turn has an autonomous
influence (from the material culture) on the way people understand and use law.
The pursuit of the interrelations between texts and ideas can be seen as a form of
‘cultural study of law.’®

As Lépez Medina points out, the discursive nature of law makes scholarship an
important factor in the configuration of the legal imagination of relevant actors.
This explains why the study of constitutional theory has played an important role in
ascertaining the state and evolution of the legal culture of the United States, as the
work of scholars such as Howard Gillman (1993), Rodger Smith (1990), and Keith
Whittington (2007) have shown.

In spite of its relevance for sociolegal studies, however, legal scholarship has so
far failed to capture the attention of most scholars working on Latin America. One
of the reasons for such neglect might lay in the presumption that there is not much
of it to study, and that of the little there is, most merely reproduces European

5 See Diana Kapiszewski and Matthew Taylor (2008: s).
¢ See Lopez Medina (2004: 86-7). Translation from Spanish by the author.
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and North American scholarship. Such an approach, however, ignores the fact that
in peripheral countries jurists do engage in doctrinal work aimed at guiding the
actions of the rest of the members of the legal domain. Indeed, although much
of the doctrina articulated in the region represents a mixture of misreadings and
appropriations borrowed from more prestigious jurisdictions, it plays an important
role in the configuration of the legal ideology of Latin America.

Having said this, it is of course true that paying attention to the evolution of legal
culture through the study of legal scholarship does not preclude the need to be
fully aware that - as it happens with other rhetorical practices - they often have
little connection with what happens on the ground. This danger, however, should
not prevent us from exploring the ways in which legal scholarship can shape the
representations of law and the legal system in ways not predicted by those who
ushered it in.

THE TRANSFORMATION OF CONSTITUTIONAL SCHOLARSHIP
IN LATIN AMERICA

From Marginality to Centrality

As stated earlier, to make sense of transformations within the legal culture(s) of Latin
America which are relevant for the emergence of judicialization of politics, we need
to focus on changes atthe level of the constitutional scholarship of theregionbecause
of the connections between constitutional discourse and judicialization processes.
Furthermore, constitutional scholarship is particularly well suited to make sense of
the legal culture(s) of a given place, because one of its main tasks is precisely to draw
the limits and relationships between law and politics.

When looking at Latin America’s constitutional scholarship, the first element that
stands out is the sea change that it has experienced over the last two to three decades,
both in terms of its status within the legal field and of its content. Indeed, after more
than a century in which it paled in comparison with private law,” constitutional
scholarship has become the most important and vibrant legal subject in the region,

7 The decay of constitutional law in Latin American legal academy started ffty to sixty vears after
independence from Spain (which happened between 1810 and 1825). Up to that point it had been
a fairly active field, due to requirements of postcolonial politics and specifically the need to orga-
nize the new republics by introducing new constitutional charters. Analyzing doctrinal production
during the nineteenth century, Rogelio Pérez-Perdomo states: “In the subject of constitutional law,
there was also an important production, which attempted to adapt the political and constitutional
science developed in Europe to the constitutional charters and social structure of Latin America.” See
Rogelio Pérez-Perdomo (2004: 144). In Chile, there was very dynamic constitutional law literature up
until the late nineteenth century. Among others, it is worth mentioning the work of Jorge Huneeus
(1880), Manuel Carrasco Albano (1858), José Victorino Lastarria (1865), and Joaquin Rodriguez Bravo
(1888).
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to the point that it has started to colonize other legal subjects, in what some jurists
call the “constitutionalization of law” (Aldunate 2009; Bauer 1998).?

Although the new preeminence of constitutional discourse in Latin America is
most apparent in countries such as Colombia, Costa Rica, and Argentina — which
are at the frontline of judicialization of politics — it can also be noticed in other
countries of the region with more limited processes of judicialization. Thus, for
example, in Chile the status of constitutional law has experienced a dramatic rise
when compared with twenty years ago. The increased relevance of constitutional
discourse in Chile can be first appreciated from the academic production of books
on this subject, which has been booming over the last two decades (more than
three hundred books were published in the period 198g—2009, compared to less
than a hundred in the much longer period of 1924-89). This sharp increase in
the publication of constitutional law books is all the more significant in a context
in which the elaboration of works in other legal subjects has remained relatively
constant. Second, there was a sharp increase in the number of journals dedicated to
constitutional scholarship, from just two before the 1970s to ten in 2007.9

In addition to the increment in the number of works published in the field of
constitutional law, the subject has become far more prestigious. An indicator of the
growingstatus of constitutional law within the Chilean legal field can be ascertained
by the unprecedented numbers of deans of law schools who are constitutional law
scholars. In fact, whereas in the first century of university-level legal education
constitutional law scholars were elected to a deanship only once, it is now fairly
common to see scholars from this field being promoted to lead law schools.*

8 After its vibrant start in the early nineteenth century, constitutional law and theory gradually lost its
protagonism within the legal field, to the point that by the mid-twentieth century it had become a
marginal and little developed subject, paling in front of civil Jaw, which since the era of codification -
toward the mid-nineteenth century — had become the central legal subject in Latin American law.
The marginal status of constitutional law during most of the twenticth century in Chile was confirmed
by noted constitutional scholar Alejandro Silva Bascuiidn, who relates how in the 1930s the Dean of
the Law School of Universidad de Chile, Fernando Alessandri, told him to try to provide more density
to the field of constitutional law, which in his opinion was technically unsophisticated (Interview with
the author, 2000).

9 Until 1g70 there were only two academic journals with a substantial interest in constitutional law:
the Revista de Derecho Piiblico (edited by the Universidad de Chile), and the Revista de Derecho
(cdited by the Universidad de Concepeién). By 2009, cight more such journals were in cxistence:
Estudios Constitucionales (Universidad de Talca); Revista Chilena de Derecho (Universidad Catélica
de Chile); Ius et Praxis (Universidad de Talca); Revista de Derecho Piiblico (Universidad Catélica de
Valparaiso); Revista de Derecho (Universidad Austral); Revista de Ciencias Sociales (Universidad de
Valparaiso); Revista de Derecho (Universidad Catélica del Norte); Revista Derecho y Humanidades
(Universidad de Chile).

' Throughout the twentieth century, most deans of Chile's law schools were scholars specializing in
private or criminal law (the University of Chile and the Catholic University of Chile — the oldest
and most traditional — had over thirty deans specialized in such subjects and just one who was a
constitutional law professor). Over the last two decades, the presence of constitutional law scholars
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in the late 1970s,” where they were socialized by their liberal North American law
professors into the virtues of the legendary Warren Court (Couso 2007).

Moreover, the new constitutional theories started to penetrate the legal field
as most of the countries in Latin America were leaving behind the wave of bru-
tal military regimes that had affected the region in the 196os and 1970s. This
coincidence made the reception of the new constitutional theories all the more
feasible, because the very formalism and judicial deference to legislated law that
characterized the previous paradigm was being blamed for the passivity exhib-
ited by the judiciaries in the face of the massive human rights violations perpe-
trated during the authoritarian wave. Thus, the antiformalism and judicial activism
promoted by the new constitutional paradigm encountered little opposition from
those scholars who had invested in more traditional understandings of consti-
tutional law.

For all the previous facts, and in spite of the radical change that it implied, the new
constitutional orthodoxy was soon consolidated to the point thatitbecame dominant.
The unprecedented academic contact between constitutional scholars from the
region and prestigious scholars from Europe and North America helped to cement
adherence to the new constitutional creed among Latin American constitutional
scholars. One importantsite of confluence was (and continues to be) the conferences
regularly organized since 1981 by the International Association of Constitutional Law
(IACL), an organization that gathers some of the most prominent constitutional
scholars of the world.

As we have seen, the transformation of Latin American constitutional doctrine
signaled the abandonment of the strong legal formalism thathad dominated through-
out the previous century and a half. The traditional insistence on the superiority
of codified and statutory law and the prescription of a modest role for the judi-
ciary (to apply the law without scrutinizing its fairness) was suddenly replaced by a
constitutional discourse emphasizing the relevance of human rights, constitutional
principles, and value-oriented judges. To illustrate this remarkable transformation,
in the next section I analyze constitutional textbooks and treatise before and after
this momentous change.

The Old Constitutional Discourse

The roots of Latin America’s adherence to legal formalism and the notion of the
supremacy of legislated law lie in the reception in the early nineteenth century
of the French Revolution’s mistrust of judges. These ideas were embraced and
disseminated throughout the region by Andrés Bello, who was the most influen-
tial legal scholar in the region. The Civil Code Bello drafted for Chile (which
was also adopted by Colombia, Fcuador, El Salvador, Venezuela, Nicaragua, and

2 See Dezaley and Garth (2003: 479).
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Honduras)'? emphasized the role legislated law plaved in the life of a republican
system as well as the imperative that each and every person obey it.* This call to
submit to legislation was directed not only to the public or the government, but
especially to the judiciary itself. Given his insistence in the majesty of legislated law,
Bello’s Civil Code explicitly denied any legal value to the judicial decisions, stating
that: “Judicial decisions would only apply to the cases at hand . .. Only the legislator
can explain or interpret the law in a generally obligatory way.”'s

The emphasis that Bello gave to the supremacy oflegislation and the subordination
of the courts would have a long-lasting effect in the region. Following this theory,
Luis Claro Solar,a highly influential Chilean legal scholar writing afew decades after
Bello, toward the turn of the century, fully embraced the formalist and deferential
paradigm introduced by Andrés Bello. He wrote:

Even if the law exhibits a notorious injustice, the judge ought to apply it as it is:
‘Dura lex sed lex’ (tough law is nonetheless law). If we allow judges to correct the
injustice of legislation, these would be replaced according to the conscience of the
judge, and individuals would not know what to do, since each person has his own
ways to understand fairness, and fairness would then inspire the most anomalous
and contradictory decisions.’®

As we can see from this passage, the defense of legal formalism and the subordi-
nation of judges to legislated law were complete and unapologetic. Even if unjust,
statutory law would have to be applied by the courts. It was better to risk a discrete
injustice through the strict application of the law than to expose the whole legal
system to the discretion of the judges.

While both Bello and Claro Solar were civil law scholars (the core subject in the
field of law for most of Latin America’s history), the same traditional conception
of law and the role of judges was endorsed in the few constitutional law treatises
that started to appear toward the mid-twentieth century. One example of this trend
was a treatise by Chile’s most noted constitutional scholar of that century, Alejandro
Silva Bascuiidn who, in spite of his proclaimed adherence to natural law, adamantly
rejected the idea of giving judges the power to overrule legislation deemed to violate
the constitution (and, presumably natural law). He wrote:

The risks of giving [the power to guard the constitution] to the courts are apparent
to even the most ardent proponents of this formula. The main danger is that — in
spite of all the theoretical precautions - the judicial body will make its decision
[on the constitutionality of law] inspired by political considerations (...). When
that happens, the court assumes such high and effective power as to become the

3 Scc Rogelio Pérez-Perdomo (2004: 120).

*+ Ivan Jacksic’s account of Andrés Bello’s intellectual trajectory concludes that: “Bello’s purpose was to
enshrine legislated law as the core value of the republican system.” See Jaksic (2001: 211).

'5 Article 3 of the Chilean Civil Code. Translation from Spanish by the author.

Cited in Lopez Medina (2004: 190). Translation from Spanish by the author.
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superior authority of the state, transforming the political regime in a government of
the judges that participate in the court, when they have not been elected nor called
to take the highest place on the direction of the collectivity.”?

‘The hegemony of this traditional constitutional theory was not confined to legal
treatises. In fact, it was the working theory embraced by members of the judiciary
as well. This is apparent in a study conducted in the late 1970s on the perception of
law and its relationship with the political system among high court judges (Cuneo
1980). The study, which was based on public speeches by the head of the Supreme
Court during the period 19719, found that the legal conceptions of the justices
expressed “the most primitive sort of formalist legal positivism,™® especially regarding
their notion that codified and statutory law was so clear as to make interpretation
superfluous. Furthermore, the justices’ public statements reproduced to the letter
the modest role prescribed for the judiciary by constitutional theory:

The mission of the Court is to defend the current legal order. We lack - as is
cvident - the power to alter the latter through interpretation (. .. ). The renovation
of the legal order can only be pursued through new legislation. Therefore the
violation — directly or indirectly - of legality is unacceptable, because without law
there is nojustice (. . . ). Judges ought to act strictly within the framework of existing

legality."

What is interesting about these statements by Chile’s top court is that they were con-
sistent amidst a period of unprecedented political conflict, that is, the government of
Salvador Allende (1970-3) and the military dictatorship that followed it. The main
features of this discourse were a formalist attitude toward legal interpretation (textual-
ism, originalism, and so forth), accompanied by a strong opposition to judge-created
law. This last point was consistent with an understanding of the theory of separation
of powers that translated into judicial deference to the legislative branch. Finally,
the theory had a clear preference for procedural values over substantive justice, in
spite of the occasional statement defending - in the abstract — the importance of
natural law theories.®

‘The formalist character of the constitutional theory prevalent in Latin America for
most of the twentieth century explains that the syllabus of constitutional law courses
were mostly devoted to the treatment of what was called the “organic” section of the

7 Silva Bascuiian (1963: 89). Translation from Spanish by the author.

Cunco (1980: 74). Translation from Spanish by the author.

9 Cuneo (1980: 77). Tranlation from Spanish by the author.

2 Summarizing the main traits of the legal and judicial philosophy exhibited by the Chief Justices of
the Chilean Supreme Court, the author of the study, Cuneo, had this to say: “In sum, law amounts
to legal rules (‘el derecho es la ley’), independent of whether or not it expresses values, that is, of its
faimess or unfaimess. Law is to be found in statutory norms and not in social life. The task of the courts
vis-a-vis the law is not to assess whether or not it is just or appropriate to the historical circumstances.”
Cuneo (1980: 76).
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Constitution (that is, those establishing the different branches of governments, their
powers, and their reciprocal relationships), while the treatment of the “dogmatic”
section of the Constitution (that dealing with individuals” rights) was reduced to a
mere enumeration of the Bill of Rights, without much analysis.

Summing up this point, the analysis of the relatively scarce literature on constitu-
tional theory available up to the 1980s shows that the dominance of legal positivism
and a deferential understanding of the role of the courts vis-3-vis the political system
was absolute.

The New Orthodoxy: From Legal Formalisim to Neoconstitutionalism

Given the hold that formalism traditionally had in Latin America’s legal scholarship
in general —and in constitutional discourse in particular - the dramatic transforma-
tion of constitutional theory over the last two decades represents nothing short of a
conceptual revolution. Although it is impossible to date it precisely, it is clear that by
the late 1980s the new orthodoxy was rapidly penetrating the region’s constitutional
scene. A clear indication of the paradigmatic shift experienced by constitutional
theory in Latin America can be appreciated in an influential treatise by Carlos Nino
(1992), an Argentine scholar with strong connections with Yale Law School. The
book, entitled Fundamentos de Derecho Constitucional. Andlisis filoséfico, juridico y
politolégico de la prdctica constitucional (The Basis of Constitutional Law: A Philo-
sophical, Legal, and Politological Analysis of Constitutional Practice), was radically
different — in both form and substance — from everything that had previously been
published on the subject in Latin America. Among other innovations, Nino brought
to his constitutional law analysis an array of Anglo-American scholars who were
largely unknown in Latin America’s legal audience, such as Ronald Dworkin, John
Rawls, Bruce Ackerman, Alexander Bickel, Jules Coleman, Robert Dahl, H. L. A.
Hart, Amartya Sen, Charles Taylor, and Michael Walzer.

In addition to the new authors Nino analyzed to elaborate his constitutional
theory, the treatise represented a substantial innovation in that it gave preeminence
to the analysis of fundamental rights (what used to be called the “dogmatic” section
of the Constitution) vis-3-vis the study of the organization of power characteristic
of the “organic” part of the Constitution. Furthermore, it was remarkable in the
attention that it devoted to discussing judicial control of the Constitution, a subject
that traditional theory had confined to a discrete place. In his treatment of this
subject, Nino unambiguously supported judicial review of the constitutionality of
legislation:

Through the control of the constitutionality [of law], judges can be central actors in

the search for a profound consensus around principles guaranteeing the legitimacy
and stability of our constitutional practice.®

2 Nino (1992: 658—9). Translation from Spanish by the autor.
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Note that in addition to endorsing judicial review, Nino expressed an extremely
different understanding of the nature of constitutional law. In alanguage with strong
Dworkinean overtones, he supports the notion that judges ought to perform their
judicial review tasks by engaging in rational deliberation over principles with other
societal actors. This conception of the constitutionalism and the role of a judge in a
democratic society could not be more distant to that of legal traditionalism.

In Chile, this new type of constitutionalism found echo within a group of scholars
in close contact with Nino and his colleagues from Argentina. Among others, the
work of Carlos Pefia, a scholar at Universidad Diego Portales, did much to spread
the virtues of the new constitutional creed. In advancing his position, Peiia (1g96)
issued a devastating critique of traditionalist constitutional theory. He wrote:

I think that - as in the rest of Latin America — the constitutional history of our
country exhibits a certain gap between that which is proclaimed in the constitu-
tional texts and the way in which the political system actually functions. Without
exaggeration, I believe — to paraphrase the title of a famous work — we have not
taken our Constitution seriously. One of the most marked features of the political
development of Latin American countries — and ours is no exception to that rule -
is the discordance between its institutional domain, that is, the domain of norms,
and the domain of culture, which is, in fact, the one that motivates our political
behavior. Even though the ideals of a strong constitutionalism have been present
at the rhetorical level, they haven seldom existed at the level of reality.?

It is interesting to note that - in defending the new constitutional discourse -
Pea goes as far as to condemn the whole trajectory of Latin American constitution-
alism, arguing that it had been a fagade, hiding a lawless political reality. With this
statement, he was not merely calling for improving a constitutional theory that had
become outdated, but questioning the relevance that the old paradigm had for the
political life of the continent. After issuing a subtle wink to Ronald Dworkin’s highly
influential Taking Rights Seriously (1977), Peiia goes on to advocate the ideals of a
“strong constitutionalism,” the code word for a constitutional theory contemplating
judicial control of the constitutionality of legislation by courts willing to engage
in an interpretive practice that would enable them to creatively addressing novel
constitutional issues. In his words:

The constitution is not exhausted by the mere words of its clauses. From the point
of view of the institutions, a constitution amounts to the practices which those
who interpret it create. Those who interpret the constitution — as the constitutional
experience of the USA and of Europe in the postwar era demonstrate — are the ones
who draw the lines which makes life together possible. They are also the ones who
signal when the rights of minorities are being violated, and furthermore, the precise
moment when politics has overcome law (“el derecho™).*3

= Pefna(1999: 15). Translation from Spanish by the author.
2 Pefa (1999: 12). Translation from Spanish by the author.



154 Javier Couso

The works of scholars such as Nino, Pefa, and others introduced into Latin
America what Alec Stone Sweet (2000) has labeled “higher law constitutionalism”;
that is, a theory that regards the Constitution as embodying universal principles
(human rights) deemed to be above any statutory law and susceptible to be directly
applied by the judiciary, even at the cost of trumping the sovereign decisions of the
democratically elected branches of government.* This approach, continues Stone
Sweet, amounts to a postmodern version of natural law thinking.*s

The radical departure from the past implied by the adoption of “higher law consti-
tutionalism” benefited from the fact that the constitutional discourse of France and
Spain (the countries that had historically been most influential in the development
of Latin American legal theory) were themselves finishing their own conversion to
the new orthodoxy, which took the label of neoconstitutionalism in Spain.

At this point, it is useful to summarize what the proponents of this new constitu-
tional orthodoxy take to be the core elements of it. For this, we turn to the account of
itby a Spanish constitutional scholar who has articulated it in a publication directed
at a Latin American legal audience. In the words of Alfonso Garcia Figueroa (2003):

[Neoconstitutionalism] designates a theory or group of theories which have provided
a conceptual and/or normative basis to the constitutionalization of the legal system
in non-positivistic terms. In the development of this type of constitutionalism,
there are some implicit clements of the constitutionalization of law which have
had a strong influence. Among others, there are material, structural, functional,
and political aspects that should be highlighted (... ). The material aspect of the
constitutionalization of the legal system consists in the reception by the legal system
of certain moral demands imposed through the form of fundamental rights. In other
words, law has acquired a strong axiological character (... ) this has tended to re-
enforce a nonpositivist concept of law among jurists, one in which the legal system is
intimately linked to morality. This is perhaps the single most important factor which

distinguishes current understandings of constitutionalism [neoconstitutionalism]

from traditional constitutionalism (.. .).2

2 Stone Sweet defines higher-law constitutionalism in the following way: “The precepts of this new con-
stitutionalism (‘higher-law constitutionalism’) can be simply listed: (1) state institutions are established
by, and derive their authority exclusively from, a written constitution; (2) this constitution assigns
ultimate power to people by way of elections; (3) the use of public authority, including legislative
authority, is lawful only insofar as it conformns with the constitutional law; (4) that law will include
rights and a system of justice to defend those rights. As an overarching political ideology, or theory of
the state, the new constitutionalism faces no serious rival today” (2000: 37).

* “In Germany, Italy, and Spain, constitutional texts proclaim human rights before they establish state
institutions and before they distribute governmental functions. In consequence of this fact, rights
are considered by legal scholars and many judges to possess a juridical existence that is prior to and
independent of the state. Doctrine has it that rights arc invested with a kind of ‘supraconstitutional’
normativity that makes (at least some of) them immune to change through constitutional revision
(...). This is inherently a natural law position, although natural law is rarely explicitly invoked”
(Stone Sweet 2000: 95).

26 Garcia Figueroa (2003: 164~s5). Translation from Spanish by the author.
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As this account of the basic features of neoconstitutionalism suggests, this theory

implies a not too subtle return to natural law thinking® - at least in the domain of
constitutional law — something apparent in the embrace of the notion that public
law should be impregnated with morality. As noted earlier,such an understanding of
the nature of constitutional law represents a revolutionary change in Latin America’s
legal scholarship, one that would have shocked the scores of jurists of the region
who - throughout the twentieth century — adhered to the type of the legal positivism
advocated by Hans Kelsen.

However, the story does not end there. In addition to defending the idea that

public law should be informed by strong moral values, neoconstitutionalism also
asserts that the Constitution and, in particular, constitutional principles, ought to
permeate the rest of the legal system, thus changing its content. Again in the words
of Garcia Figueroa:

Due totheir peculiar structure, constitutional principles have an enormous capacity
to expand their area of influence. This is why Alexy speaks of the ‘omnipresence of
the Constitution” (Allgegenwart der Verfassung), which now influences the entire
juridical system and its operation. Accordingly, the juridical order is now impreg-
nated by constitutional principles. In the words of the German Constitutional Court
there is an ‘irradiation effect’ (Ausstrahlungswirkung) of constitutional principles
throughout the juridical order, whose interpretation should now be constrained by
those said principles.?

The final, critical element of the ncoconstitutionalist orthodoxy is the notion that

judges should be endowed with powers to make sure the Constitution prevails over
legislated law. This last aspect of the theory, its advocates recognize, has enonnous
political consequences, because it alters the subordinate position that the judiciary
had in the political system in the traditional conception of constitutionalism:

~
~1

In political terms, neoconstitutionalism has important consequences for the corre-
lation of forces between the different branches of government. The most important
one is the displacement of protagonism from the legislature to the judiciary. Alexy
thus speaks of the ‘omnipotence of courts’ in the (neo) constitutional state.3°

At this point a caveat is in order. When it is said that the new constitutional orthodoxy represents

something like “natural law thinking,” such representation is somewhat arbitrary, because not even

those who espouse such ideas would necessarily recognize them to be natural law. Having said this,
however, itseems clear that the constitutional theory just described has many traits in common with
secular natural law, in that it appeals to moral principles that a judge should enforce, even against
properly adopted legislation, thus rejecting the notion that law can have validity mercly by the virtue

of having been approved according to the formal requirements of the constitution.
See Kelsen (1945).

Garcia Figueroa (2003: 165-6).

Garcia Figueroa (2003: 167).
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As is apparent from some of the passages on the main features of the neoconsti-
tutionalist paradigm transcribed earlier, the German constitutional theorist Robert
Alexy is considered to be an authority on the matter. In fact, he has been (along
with Luigi Ferrajoli, from Italy) one of the most influential scholars articulating
the new constitutional orthodoxy for the civil law tradition. The case of Alexy is
interesting, because he has served as an important “translator” of Anglo-American
exponents of higher-law constitutionalism (in particular, Ronald Dworkin) into the
Latin American constitutional world. The fact that Alexy is widely respected among
constitutional scholars of the region in turn made the work of Dworkin widely known
in Latin America, to the point that he has displaced Kelsen as the most influential
author within constitutionalists.3*

To sum up this point, a good indicator of the prevalence achieved in recent years
by the new constitutional orthodoxy is the sudden popularity within Latin America’s
constitutional academic community of three important global exponents of higher-
law constitutionalism: Ronald Dworkin (from the Anglo-American academic world),
and Robert Alexy and Luigi Ferrajoli (from the Continental European one). The
interesting aspect of the prominence of these authors among Latin American consti-
tutional scholars is that it suggests that a kind of natural law perspective is permeating
the region.

A final indicator of the rising influence of neoconstitutionalism in Latin America
can be seen in the enormous interest that public-interest law has sparked in some of
the most prestigious law schools of the region. These programs, which have received
financial support from U.S.-based foundations, have built a powerful network that
regularly publishes works that combine constitutional theory and human rights with
different aspects of the public-interest law agenda in Latin America. The following
excerpt from one such book, in its critique of a judicial practice considered to be

3 In the case of Dworkin, his most influential work in Latin America is Taking Rights Seriously.
Alexi’s (1993) most influential work is Teoria de los Derechos Fundamentales. In a recent book on
Chilean constitutional law, Pablo Ruiz-Tagle has this to say about the German scholar: “Alexy
proposcs a theory that, although bascd in German positive law, rcaches the status of a gencral
theory on fundamental rights which, in reference to the thesis of Ronald Dworkin and others, dis-
tinguishes between principles, values, rules, and constitutional norms. te also distinguishes between
freedom rights, equality rights, and rights that demand a positive action by the state. Finally, he
deals insightfully with the argumentation on fundamental rights, explaining the notion of vulner-
ability and balancing of fundamental rights, which we can adapt to the analysis of Chilcan con-
stitutional law. All of these can be of great significance for the development of a general theory
(“dogmdtica”) of fundamental rights adequate to our constitutional context (...). The analysis of
Chile’s Constitution has to be compatible with a future with stable links with the civilized world.”
See Ciristi and Ruiz-Tagle (2006: 275). Carlos Peiia’s works also shows the dominance of Ronald
Dworkin's taught in Chile’s new constitutional theory. He wrote: “The failure of the ideas (of H. L.
A. Hart and Kelsen) to provide a foundation of an adequate control of the constitutionality of law
which is coherent with the notion of ‘constitutionalism’ in the strong sense and with the idea of
the supremacy of the constitution is apparent when one engages with Dworkin's thesis.” See Pefia

(1996: 77)-
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resistant to modern constitutional theory, speaks loudly of the alignment of this
discourse with “higher-law constitutionalism”:

The rulings by the Chilean courts on constitutional matters maintain the traditional
Civil Law conception from the mid-nineteenth century. Consequently, constitu-
tional principles are not applied directly by the judges to the cases at hand. The
scarce development of constitutional principles in the decisions by the Chilean
courts generates a series of deficiencies in the legal system.®

Given this bleak diagnosis, proponents of this approach to legal action and teaching
are openly embracing the U.S. model of constitutional discourse and practice, which
most of them experienced firsthand as Master of Laws LL.M. students.

At this point it is relevant to point out that the transformation of Latin America’s
constitutional scholarship has not been confined to public law. In fact, it has affected
the general outlook of legal theorv. One example of the effect of the growing
acceptance of higher-law constitutionalism is the decline on the degree of formalism
exhibited by the judges of the region. As Diego Lépez Medina (2004) has noted,
the notion that legal principles have supremacy over mere legal rules (something in
which Dworkin, Alexy, and Ferrajoli coincide), as well as the defense of the direct
application of fundamental rights by the courts, has led to the encouragement of
judicial activism. Related to this, in the new constitutional orthodoxy the value of
legal certainty has been substituted by that of substantive justice, developments that
would have shocked any legal theorist in the region just two or three decades ago.
Lépez Medina summarizes the impact of the new constitutional orthodoxy on the
general outlook of legal theory in Latin America:

The constitution used to be regarded as an organic document concerned with
the regulation of the functions and roles of the different branches of government,
but not as a bill of rights recognizing to the citizens fundamental rights that they
could claim before the courts (...). Statutory law was (in this perspective) the
main source of law. Judicial law was all but forbidden (... ). By the 1980s, the law-
centered political theory was in trouble. Citizens were skeptical of the convenience
and legitimacy of statutory law. They started to look at the judiciary as a potential
source of recognition of social, economic, and cultural rights (...). Law is now
full of principles that courts should apply when in clash with mere legal rules
(...). Textualism and literalism has been replaced with a finalist understanding of
interpretation especially in constitutional adjudication, where constitutional clauses
tend to be more openly textured than in codified law.3?3

This all suggests that the great transformation experienced by Latin America’s con-
stitutional scholarship can be described as the path from a “formalist and anti-judicial
review” position, to a “quasi-natural law and pro-judicial review” new orthodoxy.

3 See Gonzilez (2003: 148). Translation from Spanish by author.
3 Lopez (2004: 414-15). Translation from Spanish by author.
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Legal Cultures in the (Un)Rule of Law: Indigenous
Rights and Juridification in Guatemala

Rachel Sieder

INTRODUCTION

Reflecting on recent patterns of judicialization in Latin America, Guillermo
O’Donnell pointed to the relationship between judicialization and juridification,
stating: “The judicialization of social relations (whereby social claims are pursued
through the courts or court-like structures) is probably an expression of the increas-
ing juridification of social relations: the mounting degree to which social relations,
formerly left to autonomous and/or informal regulation, are being textured by formal
legal rules” (O’Donnell 2005: 293). Tate and Vallinder, writing about judicializa-
tion — which they define as the global expansion of judicial power, make a similar
although subtly different distinction between “the judicialization of politics” and a
second, distinct phenomenon, namely, the “less dramatic instance of the expansion
of judicial power, or judicialization, [that is] the domination of nonjudicial negoti-
ating or decision-making arenas by quasi-judicial (legalistic) procedures” (Tate and
Vallinder 199s: ).

In this chapter I focus on this second, more diffuse aspect of judicialization, which
I refer to here as juridification. Discussion of the phenomenon of juridification has
traditionally focused on advanced capitalist economies and welfare states rather than
on the developing economies and fragile democracies of Latin America. Broadly
speaking, in Western Furope and the United States, juridification signals Weberian
processes of bureaucratization and the expansion of law into more and more areas
of social life, such as industrial relations, social welfare provision, and economic
production. Juridification has been closely associated with Tabermas’ idea of the
colonization of the lifeworld and has tended to be seen as something negative;
for example, Teubner’s critique of over-institutionalization and “legal pollution”
(Teubner 1987).

Yet juridification in Latin America does not correspond to a similar expan-
sion of legal-bureaucratic regulation. As has been observed frequently, rather than

161
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overinstitutionalization, most countries in the region are characterized by weak
institutions and an often highly inadequate or dysfunctional rule of law (Mendez,
O’Donnell, and Pinheiro199g). Ratherthan the spread of regulation per se, I suggest
here that in many parts of Latin America, juridification instead involves the strategic
invocation of legal instruments and the adoption and appropriation of law-like dis-
courses and practices by different social actors. Inline with O’Donnell’s observations,
this is clearly a way in which “social relations. . . are textured by formal legal rules.”
As with the judicialization of political and socioeconomic claims before the courts,
such juridification is a response to institutional weaknesses and the particularly per-
verse forms of modernization prevailing throughout Latin America, characterized
by acute socioeconomic inequalities, racism, and social and economic exclusion of
large sectors of the population. Just as political and socioeconomic claims are often
made before the courts precisely because of the failure of individuals and groups
to secure them through the political process (Sieder, Schjolden, and Angell 200s;
Uprimny, Rodriguez, and Garcia 2000),' so too the strategic invocation of legal and
quasi-legal instruments and the adoption of para-legal discourses and procedures
similarly responds to such democratic deficits and historic exclusions.

This volume considers the relationship between “legal culture(s)” - or chang-
ing understandings and practices of law, and processes of judicialization in the
region.? By paying attention to changing attitudes, understandings, and practices
related to law within society, it hopes to illuminate the circumstances in which peo-
ple do or do not turn to the law, or to otherlegal, quasi or paralegal instances or fora.
My principal focus in this chapter is not on the actions of plaintiffs, lawyers, or judges
within the formal structures of the courts. Rather, I consider processes of juridifi-
cation whereby indigenous people’s social movements stake their claims to greater
autonomy not simply or principally by resorting to the tribunals but by mimicking
the state and constituting alternative “(para)-legalities.”® More broadly, this chap-
ter seeks to reflect on the relationship between dominant legal cultures and social
movement engagements with legality within a broader context of legal pluralism.

As I discuss later, addressing the specific case of Guatemala, indigenous peo-
ple in Latin America have contested the exploitation of natural resources in their
territories by resorting to symbolic representations and alternative practices that
invoke international legal principles and, specifically, their collective rights to prior

! Catalina Smulovitz (2005 and in this volume) has notedthat judicialization occurs even when citizens
hold out little hope of gaining a positive resolution in court.

* It goes without saving that “cultures” — legal or otherwise — are not static or fixed but rather dvnamic,
hybrid and fluid (Mern'2003). On the concept of legal culture, see Nelken (2004).

3 For example, the multiethnic community police (policia comunitaria) in the state of Guerrero,
Mexico, where mixtec, tlapanec and mestizo communities have consolidated a system of security,
justice and community rehabilitation outside the state legal system(Sierra 2009), or the svstematization
of indigenous law amongst the Nasa people in the Cauca region of Colombia (Rappaport 2005;
Brunnegger, forthcoming).
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consultation. New forms of social protest and resistance combine local customs
and communal authority structures (customary law) with global rights discourses, as
well as international instruments and institutions. In addition to judicializing their
rights claims before the courts, indigenous peoples’ juridification of social protest
signals the ways in which their contemporary forms of collective action draw on
both local and transnational understandings of entitlements, obligations, and rights.
In effect, a dominant legal and political environment that is hostile to expanding
or protecting citizens’ rights encourages certain categories of citizens to constitute
alternative legalities and to attempt to secure their claims by “law-like” actions
outside the courts.* These subaltern (para) legal cultures can be understood as a
response to current patterns of economic and legal globalization, and to the law’s
failure to guarantee basic human rights to security and subsistence for the majority
of the population. Yet by mimicking and appropriating formal legal instruments and
institutions, these forms of claim-making both challenge and legitimate law with
potentially far-reaching consequences for counterhegemonic organization.

INDIGENOUS PEOPLE, LEGAL PLURALISM, AND JURIDIFICATION

Legal pluralism is not new in Latin America: indigenous forms of law preceded the
emergence of the modern nation-state and continue to coexist alongside state law.
Today, the absence, inaccessibility, ineffectiveness, and discriminatory nature of
state law in much of the region, particularlyforthe poorest sectors of the population,
mean that many of the region’s indigenous people continue to look to their com-
munity authorities, rather than to the national courts, to protect their interests and
resolve disputes.’ However, across Latin America, new “legal cultures” and forms
of political engagement developed by indigenous people are increasingly common,
often consciously linked to global rights discourses (Brunnegger, forthcoming; Rap-
paport 2005; Sawyer 2004; Rodriguez-Garavito and Arenas 2005). These symbolic
representations of claims as legal issues appeal to a range of international instru-
ments or institutions and can be understood as expressions of the highly globalized
legal pluralism described by Boaventura de Sousa Santos (2002), where legal institu-
tions, codes, norms, and discourses are constantly intermixed. As Santos and others
have noted, processes of contention are generating hybrid legal spaces - sociolegal
fields where struggles are played out over the content, legitimacy and exercise of law
(Santos 20006; Randeria 2007). Such developments form part of a wider regional and

1 See for example Santos’s (1977) classic study of alternative law in a squatter settlement in Rio de
Janeiro.

5 Thisis, of course, not to say indigenous people do not also interact with the formal judicial apparatus.
Justice systems within indigenous communities have never been entirely autonomous and indeed are
shaped by and reflect changing state practices: as the literature on customary law and legal pluralism
has long made clear; see Chenaut and Sierra (1995); Moore (1978); Starr and Collier (1989); Nader
(1990).
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global dynamic, whereby indigenous social movements stake their political claims by
invoking international legal principles and, to a certain extent, mimicking the state,
constituting alternative (para-) legalities in contraposition to current state practices,
while at the same time attempting to influence official policies and actions.

This form of juridification responds to a number of different factors: first, the
increasing recognition of indigenous peoples’ collective rights during the 19gos and
2000s within Latin American state constitutions and intemational law, and the fail-
ure to enforce those rights in practice. Asecond contributory factor is the limited but
important official sanctioning and promotion of community-based forms of justice
that has occurred across the region. Part of the global trend toward decentralizing
certain kinds of justice provision, this policy orientation legitimated the greater par-
ticipation of laypeople in what was traditionally considered to be the business of
lawyers. Third, current pattemns of economic globalization, particularly surrounding
the exploitation of natural resources, and associated patterns of legal globalization -
including legal guarantees for investors’ interests and reform of domestic legislation
to favor transnational capital - have spurred indigenous communities and organiza-
tions to try to secure, control, and protect their historic territories. Fourth, the acute
deficiencies of the rule of law across the region, the unresponsive and exclusive
nature of many countries’ dominant legal cultures and the acute asymmetries of
power relations between indigenous people and national elites have also encour-
aged a phenomenon whereby social movements resort to law outside formal legal
institutions. The following sections consider each of these factors before turning to
analyze current processes of juridifi cation in response to large-scale mining projects
in Guatemala.

INDIGENOUS RIGHTS: MULTICULTURAL CONSTITUTIONALISM

Indigenous peoples’ rights and claims became increasingly politicized in Latin
America throughout the 19g0s. Governments across the region responded to indige-
nous demands and their own legitimacy deficits by constitutionally recognizing
the existence of indigenous peoples, a trend Donna Van Cott (2000) referred to a
decade ago as “multicultural constitutionalism.” New or reformed constitutions enu-
merated a series of recognitions and collective entitlements of indigenous peoples
living within states’ borders, such as rights to customary law, collective property and
bilingual education.® A range of different policies were subsequently implemented
to advance the new multicultural model. These reforms initially raised expectations
that indigenous peoples’ rights to political and legal autonomy would be respected

© A detailed comparison of these reforms is beyond the scope of this chapter. The nature and extent
of the constitutional rights extended to indigenous peoples through the first round of multicultural
reforms continues to be a matter of controversy across the region; a second wave of “pluri-national
and multicthnic” constitutional reforms have subsequently occurred in Bolivia (2009) and Fcuador
(2008).
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and that measures would be implemented to ensure respect for cultural differences
and improved conditions for indigenous people, who constitute the poorest and
most marginalized of Latin America’s citizens.

The degree to which indigenous rights were formally incorporated within the
region’s constitutions varied. For example, in Guatemala, a constitutional reform to
strengthen indigenous rights provisions in the 1985 Constitution was promised as part
of the peace settlement, concluded in December 1996. However, the constitutional
reforms were ultimately rejected in a popular referendum held in 1999. Some
mention is made of indigenous peoples in two articles in the 1985 Constitution, but
their rights are not specifically enumerated in such a way as to make them easily
actionable in the courts. This partly explains the relatively limited evidence of such
judicialization to date in Guatemala.”

By the early 2000s, disillusionment and frustration with the limits of what was
termed “neoliberal multiculturalism” were in evidence across Latin America (Hale
2002; Richards 2004). To many indigenous activists and their supporters, it seemed
that the region’s neoliberal states were able to legally recognize cultural differences
at the same time as they continued to implement economic policies that were highly
prejudicial to indigenous people’s ways of life. The exploitation of natural resources,
such as timber, oil, and minerals accelerated throughout the decade, particularly
in response to ever-increasing demand from Asia. Such projects directly affected
areas of indigenous settlement, often with acute social and environmental impacts
(Sawyer 2004). In spite of the rhetorical commitment made to respecting indigenous
rights implied by new constitutions and the ratification of international instruments
(discussed below), in case after case indigenous people continued to be persecuted by
the state when they attempted to exercise rights of autonomy or challenge hegemonic
patterns of economic “development.” Disillusioned with official multiculturalism,
indigenous peoples’ movements in many parts of the continent turned away from
their previous focus on securing legislative changes and instead worked to strengthen
autonomy and communal and supracommunal forms of indigenous authority, often
in a conscious effort to develop alternatives to the “neoliberal state.”

INDIGENOUS RIGHTS IN INTERNAT N

Indigenous activists often stake their claims to greater legal and political auton-
omy by making reference to instruments that codify the collective rights of indige-
nous peoples within the international system, including the UN Declaration on

7 | have written about this issue in more detail elsewhere (see Sieder 2007).

$ For example, indigenous authorities often face criminal charges for “exceeding their functions™ when
they attempt to apply customary law in Peru, Mexico, and Guatemala; Chile’s response to indigenous
protest against logging, hydroelectric projects, and mining has been to criminalize indigenous social
movements using antiterrorist legislation.
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the Rights of Indigenous Peoples® (approved by the UN’s General Assembly in
September 2007), and the 1989 International Labor Organization’s (ILO) Conven-
tion 169 on the Rights of Indigenous and Tribal Peoples in Independent Coun-
tries (currently the only international instrument that is binding on signatory
states). Although there is no specific regional instrument dealing with indigenous
rights,'® a number of rulings by the Inter-American Court of Human Rights regarding
states” obligations toward their indigenous populations have established precedents
within the regional jurisprudence that have become a touchstone for indigenous
movements."

ILO 169 has been ratified by more states in Latin America than in any other part of
the world. States party to the Convention include Argentina, Bolivia, Brazil, Chile,
Colombia, Costa Rica, Ecuador, Honduras, Guatemala, Mexico, Peru, Paraguay,
and Venezuela (non-Latin American signatories include Fiji, the Netherlands,
Denmark, Dominica, Spain, and Norway). Although the process of ratification has
often been contentious within individual countries, this regional endorsement sig-
nals the relative acceptance of the concept of indigenous peoples in Latin America,
compared to Africa and Asia where the term is much more problematic. It can also
be explained as part of the “rights cascade” that followed the return to constitu-
tional democracy throughout Latin America in the 1980s and 199os, which involved
the ratification of numerous human rights treaties by new democratically elected
governments (Lutz and Sikkink 2001).

Rights guaranteed by ILO 169 include equality of opportunity and treatment,
protections for indigenous peoples’ religion and spiritual values and customs, rights
to ownership and possession of traditionally occupied lands, and rights to appro-
priate forms of health and education provision.'* One area that has proved highly
contentious is that of prior consultation about development projects affecting indige-
nous peoples. The Convention specifiesthat indigenous peoples have a right to prior
consultation on development proposals affecting their livelihoods:

In applying the provisions of this Convention, governments shall: consult the peo-
ples concemned, through appropriate procedures and in particular through their
representative institutions, whenever consideration is being given to legislative or
administrative measures which may affect them directly. (Article 6.1.a)

9 For the full text of the declaration, scc http://www.un.orgf/esa/socdev/unphii/en/declaration htl
(December 11, 2009).

An American Declaration on the Rights of Indigenous Peoples has been under discussion within the
Organization of American States since 1997 (OEA/Ser/LAV/.I1.g95 Doc. 6 (1997)).

" The Inter-American Commission and Court uphold the instruments of the Inter-American systemn
{the Declaration and the Convention), but also have a mandate to ensure respect for all human rights
weaties ratified by member states — such as ILO 169. On emerging jurisprudence, see the principles
established in the celebrated case of Awas Tingni v. Nicaragua (Nash Rojas 2004; Rodriguez-Piriero
Royo 2004).

See http://www.ilo.org/ilolex/cgi-lex/convde.pl?Ci6g (December 1, 2009).
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The peoples concerned shall have the right to decide their own priorities for the
process of development as it affects their lives, beliefs, institutions and spiritual
wellbeing and the lands they occupy or otherwise use, and to exercise control, to
the extent possible, over their own economic, social, and cultural development. In
addition, they shall participate in the formulation, implementation, and evaluation
of plans and programs for national and regional development which may affect
them directly. (Article 7.1)

In cases in which the State retains the ownership of mineral or sub-surface resources
or rights to other resources pertaining to lands, governments shall establish or
maintain procedures through which they shall consult these peoples, with a view to
ascertaining whether and to what degree their interests would be prejudiced, before
undertaking or permitting any programs for the exploration or exploitation of such
resources pertaining to their lands. The peoples concerned shall wherever possible
participate in the benefits of such activities, and shall receive fair compensation for
any damages which they may sustain as a result of such activities. (Article 15.2)"3

Over ten years since ILO Convention 169 was first approved, “prior consultation”
remains an unsettled and vague legal concept. For this reason, it has destabilized
existing understandings of law and generated both new forms of legal mobilization
and judicialization, specifically processes of juridification. Pablo Rueda refersto two
factors that foment contests over legal meanings: “First, when the semantic field of
the legal concept is linguistically rich and provides enough strands of meanings for
litigants to use, and second, when the courts are under sufficient pressure to expand
its meaning” (see Rueda in this volume). Disputes over the extent of indigenous
autonomy rights and what is understood by prior consultation have come to feature
more prominently in the domestic courts in Latin America and at the supranational
level at the Inter-American Commission and Court of Human Rights. T'his is partly
because no state signatory to ILO 169 has defined prior consultation through national
legislation. This effectively means that the region’s states have made a commitment
to a broad, internationally sanctioned set of principles, yet there is no agreement
about how those principles should be upheld in practice.

A number of contentious cases related to indigenous land claims and issues of
prior consultation have been taken to the Inter-American Commission by indigenous
movements and their allies. For example, in 1997 the U’wa people, in alliance with
a number of Colombian and U.S.-based nongovernmental organizations (NGOs),
brought a case against the Colombian government to try and stop a mining conces-
sion in their territory granted to the Oxy and Shell oil companies, alleging lack of
prior consultation (Rodriguez-Garavito and Arenas 2005). In 2001, in the celebrated
case of Awas Tingni v. Nicaragua, the Inter-American Court of Human Rights con-
firmed that indigenous peoples have collective rights not just to the land they occupy

'3 In Latin America, states retain ownership of mineral and subsurface resource.
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but also to its resources. The judges declared that the rights of the indigenous com-
munity in question to territory and to judicial protection had been violated by the
Nicaraguan govemment when it granted concessions to a Korean lumber company
to log on their traditional land, and recommended a series of remedies (Anaya and
Crider 1996; Nash Rojas 2004; Rodriguez-Pifiero Royo 2004). The implementation
of the Court’s recommendations in the Awas Tingni case has been highly con-
tentious and complex. Nonetheless, this innovatory jurisprudence is a clear example
of indigenous social movements’ transnational engagement with law and of the ways
in which globalized legal pluralism offers new options for marginalized indigenous
people to judicialize their claims.

In addition, as I explore next, the unsettled and vague legal concept of “prior
consultation” has generated new forms of juridification of social and political protest
outside the courts.'t

COMMUNITY JUSTICE REFORMS

An additional feature that has encouraged juridification is the tendency for judicial
reforms across Latin America to endorse experiments in community-based justice.
Following the first wave of multicultural constitutional reforms, the recognition of
legal pluralism became part of the public policy agenda across the region (Faun-
dez 2005). In practice, this tended to interact with broader intermational trends in
reforming justice systems toward “de-judicializing” certain areas of social conflict.
This involves a greater role for mediation, conciliation, and arbitration mechanisms
as well as an increase in the role of nonprofessional civil society actors in the provision
of justice.

Initiatives involving hybrid, quasicommunal/quasistate fora such as indigenous
community courts, community conciliation services, and lay justices of the peace
have been promoted in recent years. These function, in effect, as courts of first
instance or alternative dispute resolution (ADR) mechanisms for petty crimes, mis-
demeanors, and familial or intracommunal conflicts. For example, in Peru the local
election of nonlawyer justices of the peace, many of whom use conciliation and
mediation mechanisms and often operate in Quechua, was promoted following the

4 The UN Declaration on Indigenous Peoples, approved by the General Assembly in 2007, goes
further than 11O 169 on the issucs of autonomy and prior consultation, enshrining the principles
of participation and prior and informed consent. “Indigenous peoples have the right to participate
in decision-making in matters which would affect their rights, through representatives chosen by
themselves in accordance with their own procedures, as well as to maintain and develop their own
indigenous decision-inaking institutions” (Article 18); “States shall consult and coeperate in good
faith with the indigenous peoples concerned through their own representative institutions to obtain
their free, prior,and informed consent before adopting and implementing legislative or administrative
measures that may affect them” (Article 19). At the time of writing, Bolivia was the only country in
Latin America to have ratified the Declaration. The general principles it sets out remained untested
hefore the courts.
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1993 Constitution. After new legislation was approved in 2001, these justices of the
peace started to receive a salary from the state (Lovatén 2003; Faundez 2005). Also
in Peru, conciliation centers, modeled on U.S. and British experiments in neigh-
borhood dispute mediation, were set up with a mandate to apply customary law and
community-based dispute resolution in urban and rural settings (Poole 2004). Con-
ciliation and mediation centers staffed by trained paralegals were similarly promoted
inGuatemala, their of fices often located nextto local courts. At the same time, indige-
nous community courts (juzgados de paz indigena) employing lay judges selected by
their peers were set up in a number of sites of high indigenous residence throughout
the country (Rasch 2008). In Colombia, lay-staffed “justice houses” (casas de justicia)
in low-income urban settlements received considerable governmental support as a
means to increase access to justice for the poor (Faundez 2005). These different
measures were justified by policy-makers as a means to improve linguistic, physical,
and cultural access to justice for marginalized populations, reduce costs, and allevi-
ate pressure on the courts. They were often enthusiastically supported and funded
by international development agencies, including the World Bank and USAID.

Such tendencies, in effect, endorsed greater lay participation in the business of
law - previously perceived as a highly technical and specialized domain. In some
instances, indigenous organizations have worked with the new officially promoted
multicultural justice mechanisms, reappropriating and resignifying them (Sierra
2004). In others, indigenous organizations have denounced initiatives such as juzga-
dosde paz indigena as a means to supplant indigenous law and curtail the autonomy
of traditional authorities. Certainly efforts by indigenous peoples’ social movements
to secure greater political and legal autonomy have been opposed bitterly by govern-
ments and the private sector, particularly when the territories in question contain
valuable natural resources.

NATURAL RESOURCES: ECONOMIC AND
LEGAL GLOBALIZATION

Disputes involving indigenous people and natural resources — and associated pro-
cesses of judicialization and juridification — are closely related to prevailing tenden-
cies in economic and legal globalization. New laws relating to foreign investment
are promoted by the U.S. government through bilateral trade agreements with Latin
American countries, by international financial institutions and through the World
Trade Organization (WTO) process. These include legislation regarding activities
such as the exploitation of minerals and oil or intellectual property rights. Such
legal changes directly affect indigenous peoples, as mineral resource exploitation
and bioprospecting have encroached on traditional areas of indigenous settlement
(Szablowski 2007).

Many analysts have pointed to new regulatory regimes, or “transnational legal
fields,” attaching to processes of free trade-driven economic integration, noting that
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free trade agreements have implied profound changes to national legal systems and
state sovereignty (Dezaley and Garth 2002a, 2002b). For example, free trade agree-
ments give private companies the right to sue national governments in international
arbitration if they break contracts or change regulatory policy in such a way as to
affect company profits. This effectively allows transnational companies to sidestep
national courts and take their claims directly to the much less transparent arena of
international arbitration (Dezaley and Garth 1998; Van Harten 2007).' The increas-
ingly complex and transnationalized nature of legal pluralism means that different
elements of state law may be in direct conflict with each other. When they approve
constitutional reforms, ratify international legal instruments such as ILO 169, or
receive loans from multilateral organizations, states acquire commitments to safe-
guard greater indigenous rights to autonomy and consult indigenous peoples over
development initiatives. Yet these legal commitments can and do clash with new
transnational norms and regulations protecting the rights of international capital
and investors. This contributes, in tumn, to incoherence in state policy, legal unpre-
dictability, and greater social conflict. Civil society actors increasingly look to the law
to protect their interests, perhaps judicializing their rights claims. Nevertheless, they
invariably find these efforts frustrated or trumped by alternative legal instruments
and norms.

In 1997, the Guatemalan Congress approved a new Mining Code (Decree No. 48-
97) (Solano 2005). This legislation increased tax breaks and investment opportunities
for transnational capital and reduced the royalties payable to the Guatemalan state
from 6 to1 percent. The reform constitutes part of a global trend of legal adjustment
concerning natural resource exploitation that is part and parcel of the neoliberal
development model: some campaigners estimate that more than seventy countries
have “modernized” their mining legislation in recent years in line with World
Bank recommendations (Cuffe 2005:9). After the new law was passed, a significant
number of licenses for mineral, hvdroelectric, and oil prospecting and exploitation
were extended to domestic and foreign companies; at the time of writing over fifty
mininglicenses had been granted to foreign and domesticcompanies by the Ministry
of Energy and Mines (Central America Report, May 23, 2008). As a consequence of
these new policies toward transnational capital, mining operations began in different
sites throughout Guatemala, many of them in areas of high indigenous residence and
extreme poverty. Indigenous peoples in Guatemala have no legal rights to territorial
autonomy and - in common with the rest of Latin America - the state retains the
rights to subsoil resources. [However, ILO Convention 169, which was ratified by the
Guatemalan Congress in 1996, together with the “soft law” of the World Bank, Inter-
American Development Bank and other donors who often lend financial support to

s Effectively, foreign investors now have the right to file suit against laws or regulations at the national,
state, or local levels, even if they are enacted for public interest objectives, such as environmental
protection or public health.
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mining developments, clearly points to a requirement for adequate prior consultation
aboutdevelopment projects that will affect indigenous people’s ways of life.'® Despite
this, no consultation took place over the new mining legislation prior to its approval
or regarding the granting of mining licenses to companies wishing to prospect in
areas of indigenous residence (Central America Report, August 4, 2006).'7 This lack
of consultation, commonplace in Guatemalan politics, has increasingly clashed with
indigenous people’s expectations about law, and particularly about the implications
of ILO Convention 169. This is in part because of a new rights consciousness. In
the decade following the signing of the peace accords, domestic and international
NGOs and UN agencies working in Guatemala sought to systematize and promote
indigenous people’s awareness of their own rights and the commitments made
by the government to guarantee them. ILO 169 in particular has now become a
common point of reference for indigenous people and their supporters. Indeed,
pocketbook copies of the Convention circulate widely and it is frequently discussed
and invoked in indigenous organizations’ workshops and meetings.® Although no
definition of adequate prior consultation exists in law, indigenous communities and
social movements are increasingly demanding this in practice.

GUATEMALA - THE (UN)RULE OF LAW

The ways in which indigenous people interact with and mobilize around legal norms
and spaces ultimately depend on the nature of the states and social movements in
question, and on the legal and political opportunity structures specific to each
context. In Guatemala, the possibilities for judicializing rights claims are acutely
limited within Latin America the country constitutes an extreme case of judicial
dysfunctionality and lack of accountability. Although Guatemala has been a con-
stitutional democracy since 198s, civil rights continue to be routinely violated, and
judicial redress for even the most serious crimes is virtuallv nonexistent. For much
of its recent history, Guatemala was characterized by restricted, semiaunthoritarian
forms of government (and outright military dictatorship between 1978 and 1984),

See World Bank Article 4.20 (Davis 2002); Inter-American Development Bank, Indigenous Peoples
and Community Development Unit, Operational Policy on Indigenous Peoples (GN-2296), approved
by the Policy and Evaluation Committeeof the Board of Directors of the Inter-American Development
Bank on March 11, 2004.

7 Article 59 of the 1997 Mining Law allows a period of just five days for objections to licenses to be
lodged, hardly long enough for indigenous communities to find out that licenses have been approved,
let alone organize a legal appeal. Indigenous communities in Guatemala have repeatedly protested
that they are only informed by the government that licenses have been granted after the five-day period
has cxpired.

Interestingly, this echoes the pocketbook copies of the 1986 Constitution, popularizedin the late 1980s
by the office of the human rights ombudsman. The practice of “constitutional catechism” was used
by popular organizations to resist forced paramilitary patrols imposed by the army in the context of
the counterinsurgency war.
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and extremely high levels of systematic state violence used against the civilian pop-
ulation. The armed conflict that ended in 1996 resulted in the death of more than
200,000 people, at least 50,000 of whom were disappeared (the vast majority of
them murdered by the army, police, paramilitary civil patrols and clandestine death
squads operated by military intelligence) (Comisién de Esclarecimiento Histérico
2000). The UN declared the Guatemalan state had perpetrated acts of genocide
during the counterinsurgency war, which is the only recorded case of genocide in
Latin America in the twentieth century. In its 2000 report, the UN-backed truth
commission stated:

The failure of the administration of justice to protect human rights during the inter-
nal armed confrontation has been clearly and fully established, by the thousands
of violations . . . that were not investigated, tried, or punished by the Guatemalan
State. . .. In general, the Judiciary neglected to address basic procedural remedies
to control the authorities, in view of the grave abuses against personal liberty and
security... .. Moreover, on numerous occasions the courts of justice were directly
subordinated to the Executive branch. ... This whole situation made the popula-
tion totally defenseless in the face of the abuses of the authorities, and has led the
Judiciary to be seen as an instrument for defending and protecting the powerful,
that has repressed or refused to protect fundamental rights, especially of those who
have been victims of grave human rights violations."

The postconflict state is weak with respect to both international capital and more
powerful states in the international system. It is also highly elitist and marked
by authoritarian enclaves, very high levels of violence and the “(un)rule of law”
(Mendez, O’'Donnell, and Pinheiro 1999). Since the end of the armed conflict,
organized crime and violence has reached epidemic proportions. The country has
one of the highest homicide rates in the Western Hemisphere and an acute problem
of gang violence and public security. According to official police statistics, 5,885
murders were reported in 2006 - the highest murder toll in a decade, an increase of
547, or 9.3 percent, compared to 2005 (Central America Report, June 29, 2007). The
legacy of the war and the failure of the justice system to guarantee redress have also
contributed to a rise in extrajudicial executions, including mob killings or lynchings.
The numbers average about two attempted lynchings a week and show few signs of
declining (Snodgrass-Godoy 2006).

Beyondtherightto vote, the vast majority of Guatemalans enjoy few of the benelfits
of formal citizenship. Levels of social and economic exclusion are among the worst
in the region. In 2000 approximately 56 percent of Guatemala’s population lived in
poverty (about 6.4 million people), with some 16 percent living in extreme poverty
(World Bank 2003).2° Economic differences between different regions of the coun-
try and ethnic groups are stark. While Guatemala’s twenty-three indigenous groups,

9 Chapter II, Volume 3, “Denegacién de justicia,” paras. 285—6, (CEH 2000).
% Guatemala ranks worst in Latin America and the Caribbean (and among the worst in the world) for
malnutrition. The Gini indices for consumption and income for Guatemala are 48 and 57, respectively,
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by a conservative estimate, represented some 43 percent of the population, they
accounted for 58 percent of the poor and 72 percent of the extreme poor in
2000. Almost three-quarters of indigenous people live in poverty, as compared with
41 percent for nonindigenous.* Levels of mistrust in the law - and in the institu-
tions of state more generally - are thus related to economic and ethnic inequalities,
histories and continuing practices of violence, and a dominant legal culture that
continues to guarantee impunity.

Additionally, the organized indigenous movement in Guatemala is weak and
fragmented - in part a consequence of the extraordinary violence visited on indige-
nous communities during the counterinsurgency war. While indigenous organiza-
tions have received significant support from international development cooperation
agencies since the signing of the peace agreement in 1996, they conspicuously lack
domestic political allies within congress. There is no strong tradition of legal mobi-
lization and few effective legal support structures compared to other Latin Ameri-
can countries.”* Domestic NGOs and human rights organizations are increasingly
mounting public interest litigation; however, they often lack sufficient resources and
judicial expertise to do so effectively. This, combined with the general unresponsive-
ness of the judicial branch, means that the prospects for effective strategic litigation
and legal mobilization remain limited. Faced with such a panorama, indigenous
communities in different parts of the country have increasingly resorted to paralegal
forms of organization and protest outside the judicial system to press their claims.

Consultas Populares: The Juridification of Social Protest

In2004and 2005, indigenous community activists in the western Guatemalan depart-
ment of San Marcos mobilized to call on the government to annul a concession
for open cast gold and silver mining and processing, known as the Marlin project
(Fulmer et al.).?» The license for exploration was granted in 1996 to Montana
Exploradora S.A., a subsidiary of Canadian mining company Glamis Gold, but the
company only began operations in San Marcos in 2004. Although the license was
approved after the national congress had ratified ILO Convention 169, the indige-
nous Maya Mam and Sipakapense communities of the directly affected municipali-
ties of San Miguel Ixtahuacdn and Sipakapa were not consulted about the proposed
mining development.

The project received approximately $35 million in loans and $10 million in
equity investment from the International Financial Corporation (IFC), the branch

making it one of the most unequal conntries in Latin America, which also has the highest rates of
wealth and income inequality in the world.

2 1bid.

= On the idea of legal support structures for legal mobilization, see Epp (1998). For a comparative
analysis of the role of legal support structures in advancing human rights claims in Chilc and El
Salvador, see Collins (2010).

33 Fulmer et al. (2008) provide a suggestive analysis of the multiple legal and regulatory regimes and
ambiguity surrounding the Marlin mine project and subsequent challenges to its operation.
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of the World Bank that lends to private companies. World Bank internal directive
4-20 specifies that indigenous people should be adequately consulted prior to the
initiation of projects supported by the bank that affect them (Davis 2002). When
Glamis sought loans from the IFC, one of the loan requirements was that the
company should organize consultations with the affected populations. According to
Glamis, it carried out consultations with approximately three thousand people in
San Marcos. However, many of those supposedly consulted subsequently questioned
these claims, saying company representatives had presented the mining operations
as a done deal and that they were given no chance to make any decisions about the
project and were not given information about the health and environmental impacts
the project might have - for example, from possible cyanide contamination of the
water table.

The Marlin project was denounced as an antidemocratic imposition and demands
grew for development priorities for the municipality and surrounding areas to be
decided by local people. Once Marlin’s prospecting operations began, protests
gained pace and drew support from environmentalists, the Catholic Church and
indigenous and popular organizations in other parts of the country. These cul-
minated in violent confrontations with the police in January 2005, as protestors
attempted to block the transport of heavy machinery to San Marcos. One protestor
died and sixteen were injured.

The municipal authorities of Sipakapa then announced that they would hold a
public consultation on the mining operations. This was to be effected via open com-
munity assemblies in different villages according to “indigenous customary law.”
Although community activists defended such communal assemblies as part of their
traditional forms of indigenous law and governance, Montana Exploradora imme-
diately tried to impede the vote, submitting a legal injunction in an attempt to
force the municipal authorities to suspend proceedings. In the end, pressure from
the company forced the municipal mayor to back down. However, the local com-
munity development council, a relatively new body set up as part of the ongoing
process of municipal decentralization, was the institutional space through which
the community consultation was finally held on June 18, 200s. In all, eleven out of
thirteen villages voted against the mining development, one in favor and the other
abstained. Approximately 2,564 people voted in total, g5 percent of whom rejected
the mining development (Central America Report, July 1, 2005). The Ministry of
Energy and Mines submitted an injunction to the Constitutional Court, claiming
that the popular vote was unconstitutional. Nevertheless, the court upheld the vil-
lagers’right to vote, citing ILO Convention 169 and Article 65 of the 2002 municipal
code, which states that when an issue particularly affects the rights and interests
of indigenous communities, municipal councils will carry out consultations at the
request of the indigenous communities or authorities. The court’s specific mention
of the municipal councils was interpreted by some as an attempt to limit the sphere
of consultation to existing official administrative structures and legal frameworks.
However, indigenous social movements argue that while the Municipal Code
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passed in 2002 provides for consultations on matters of local concem via municipal
plebiscites, it does not represent a comprehensive measure to ensure the guarantee
of indigenous peoples’ collective rights as defined in international law. While the
villagers of Sipakapa turned to the municipal development council as a vehicle for
carrving out the consultation, they were in fact staking a much broader claim than
that recognized in national law: specifically the right of prior consultation of indige-
nous peoples as established in ILO 169, and of free, prior, and informed consent as
stipulated in the UN Declaration on the Rights of Indigenous Peoples.*

The Sipakapa consulta popular (community plebiscite) provides a clear exam-
ple of juridification in response to the failure of the govemment and the national
legal system to guarantee internationally recognized indigenous rights. In addition,
a series of judicial and administrative actions against the Merlin mining concession
were filed outside the country by Guatemalan popular organizations and NGOs. A
trade union confederation filed a complaint with the ILO itself, alleging that the
government had failed to meet its obligations to ensure due consultation. Madre
Selva, a local environmental NGO, together with community representatives from
Sipakapa, filed a complaint with the Compliance Advisory Ombudsman, the body
that investigates complaints funded by the World Bank’s International Financial
Corporation. The Compliance Advisory Ombudsman’s office subsequently issued a
report stating that the bank had failed to adequately consult the local community or
properly evaluate the environmental and humanitarian impact of the mine (Office
of the Compliance Advisor/Ombudsman International Finance Corporation 200s).
The emanicipatory potential of these developments is questionable. Construction
of the mine and plant for cyanide processing of the ore continued at Sipakapa, and
villagers denounce violence and intimidation by company employees, along with
environmental pollution and negative health effects due to the mining operations.
Aggressive tactics and failure to consult with local communities have characterized
miningdevelopments elsewhere in the country. For example, a proposed nickel min-
ing operation in El Estor, Izabal province, prompted a complaint by a Guatemalan
trade union confederation before the International Labor Organization in protest at
the Guatemalan government’s failure to ensure consultation, as stipulated by ILO
Convention 169 (Central America Report, March 31, 2006).3 The proposed mine led
to violent disputes over land, with indigenous Maya Q’eqchi’ forcefully evicted by
police and military forces operating to protect the interests of the Guatemalan Nickel
Company, a subsidiary of Canadian company Skye Resources, which is seeking a
license to extract nickel. Members of the former administration of Oscar Berger
were accused of having vested interests in the proposed project and permitting a
series of irregularities in the licensing process (Central America Report, January 26,
2000).

* For the full text of the declaration, see http://www.un.org/esa/socdev/unpfii/en/declaration.html
(December 11, 2009).
25 In March 2006, the ILO upheld the complaint, finding against Guatemala.
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Subsequent to the Sipakapa community plebiscite other indigenous communities
throughout Guatemala organized similar consultation processes in opposition to
proposed projects to exploit natural resources, encouraged by growing social opposi-
tion to mining. Between 2005 and October 2009, in total thirty popular consultations
or plebiscites concerning exploitation of natural resources were carried out in
indigenous communities, involving more than half a million people. Two-thirds
of these plebiscites related to mining concessions; the rest focused on proposed
hydroelectric projects (Central America Report, October 2, 2009). In the majority of
cases the consultations were organized through local indigenous municipal author-
ities (including community development councils); in others however, villagers
organized their deliberations in communal assemblies in the face of widespread
opposition from the local municipal authorities (Central America Report, 23 May,
2008; 22 June, 2007). Together, these consultas signalled the increasing juridification
of indigenous claims to prior consent, irrespective of whether or not the procedures
and outcomes were legally recognized by the national or local authorities. Between
July 25 and 27, 2006, the five municipalities of Colotenango, Todos Santos Cuchu-
matdn, Santiago Chimaltenango, Concepcién Huista, and San Juan Atitdn, all in
the regional department of Huehuetenango, rejected open cast mining operations
in popular plebiscites held in communal assemblies (Central America Report,
October 13, 2006). Earlier in the year the government had granted a license to the
Tenango Mining Company to allow the extraction of gold, silver, nickel, copper,
lead, zinc and other minerals in the region. According to the local press, g9 percent
of the 27,292 voters who took part in the Huehuetenango consulta rejected open pit
mining; the turnout was higher than it had been for the 2003 general elections (Cen-
tral America Report, August 4, 2006; October 13, 2006). On April 20, 2007, residents
of 13 villages in Playa Grande Ixcdn, Quiché province, held a consulta in which g3
percent of those who took part voted against government plans to allow oil extraction
and the construction of hydroelectric dams in their communities. A proposed $350
million dam construction project will affect more than 2,300 people in eighteen
different communities in the region (Central America Report, May 4, 2007).

In April 2007, a popular consultation was carried out in San Juan Sacatepequez
without the support of the municipal authorities, and on May 13, thousands of
campesinos (peasants) converged on the town hall to demand that the mayor back
their opposition to mining (Central America Report, June 22,2007). OnJune13, 2007,
more than seven thousand people, almost all indigenous Maya Mam campesinos,
gathered in the highland community of Ixchigudn, San Marcos province, and voted
to reject four exploration licenses granted by the government to Montana Explo-
radora without the community’s prior consent (Central America Report, June 22,
2007).

These “soft law” and paralegal engagements by indigenous social movements
and their allies represent a watershed in indigenous people’s fight to defend their
natural resources and territories. Juridification involving community plebiscites is
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part of a wider process whereby indigenous law is being strengthened, revitalized,
and reinvented in Mayan communities across the country (Rasch 2008; Sieder
forthcoming). Through the community plebiscites, indigenous people are effec-
tively transforming local processes of participation, appealing to indigenous custom -
such as deliberation in community assemblies and the importance of reaching a
collective consensus- and invoking internationally enshrined collective rights to
autonomy and consultation to challenge the prevailing economic model and the
government’s failure to take their views into account. At the same time, the battle over
the rights of indigenous peoples and the rights of mining companies continues in the
courts. Guatemalan NGOs achieved a major victory in April 2007 when the Consti-
tutional Court upheld an appeal against the 1997 Mining Law lodged by the Center
for Legal, Environmental, and Social Action (CALAS). The Constitutional Court
declared that seven articles of the Mining Law were unconstitutional, primarily on
the grounds that it did not require sufficient consideration of the environmental
consequences of mining prior to the granting of a licence (Central America Report,
June 27,2008).% The court’s ruling effectively signalled the need for new legislation
and prevented the government from issuing new mining licenses (Central America
Report, March 27, 2009; February 27, 2009).77 However, on the question of indige-
nous peoples’ rights to prior consultation judicial outcomes were less favorable. On
May 8, 2007, the Guatemalan Constitutional Court ruled in favor of an appeal put
forward by Montana Exploradora, claiming that the Sipakapa plebiscite was uncon-
stitutional. The court’s view was that popular consultations are not legally binding
and have no basis in law. Magistrates argued that, accordingto Guatemalanlaw, only
the Ministry of Energy and Mining was able to decide the government’s energy pol-
icy (Central America Report, June 1, 2007). They therefore ruled that the Sipakapa
municipal authorities had no right to forbid Montana from operating in the area.
Within Guatemala, the court’s decision was widely perceived as a measure favoring
transnational mining corporations and as a direct rejection of the principle of prior

® The court found seven articles of the Mining Law to be unconstitutional. Although Articles 19 and
20 of the Mining Law statc that cnvironmental impact studics must be carried out before a mining
project begins, if the studies are not approved by the Ministry of the Environment and Natural
Resources (MARN) within thirty days, a corporation is permitted to go ahead with the project. The
appeal launched by CALAS in 2007 argued that this violated Articles 64 and g7 of the Constitution,
which state that the govermment must do everything within its power to “guarantee” environmental
protection. This argument was accepted by the court. Article 75, section I, of the Mining Law also
allowed mining companies to dump waste in streams and rivers, “taking appropriate measures to limit
environmental damage.” CALAS argued that thisviolated Article 128 of the Constitution, which states
that water resources belong to the community and cannot be used “to benefit private interests.” The
Constitutional Court accepted this argument and in its ruling also forbade mining companies from
polluting the environment.

37 By mid-2009, new legislation governing miningoperations had yet to be approved. A draft bill proposed
by the government of Alvaro Colém was challenged by environmental and civil society activists, who
alleged it favored the mining companies. In August 2009 the Ministry of Energy and Mines issued a
new mining concession, effectively ignoring the 2007 ruling of the Constitutional Court.
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consultation contained in ILO 169.® In a subsequent ruling in December 2009
the court explicitly recognized indigenous peoples’ collective rights to prior consul-
tation, citing existing international law. However, the same ruling also stated that
certain economic activities were of “national interest,” and refused to endorse the
right of prior consent specified in the UN Declaration on the Rights of Indigenous
Peoples. In 2008 and 2009, indigenous organizations attempted to promote legisla-
tion to regulate prior consultation; their efforts have to date been unsuccessful.

CONCLUSIONS

The recognition of indigenous peoples’ collective rights by states and within intema-
tional law, combined with the failure of states to uphold those rights in practice, has
led social movements to promote processes of judicialization and juridification in
favor of indigenous claims across Latin America. This is, in part, a consequence of
an increasingly complex and globalized legal pluralism whereby people, territories,
and commodities are subject to multiple overlapping legal regimes, and poor peo-
ples’ livelihoods are increasingly threatened by patterns of economic globalization.
Under prevailing global conditions, law continues to be one of the principal tools of
neo colonial power, even as the kind of judicialization and juridification processes
described here signal the counterhegemonic uses of law.

In Guatemala, juridification has occurred in the absence of a significant or strong
process of judicialization. Social movements do resort to actions before the courts to
defend rights, but very often with little hope that their petitions will find a hearing,
much less that successful challenges before the courts will translate into effective
policies to guarantee their rights. I have argued here that this is partly because
of the weak constitutionalization of indigenous rights and the weakness of sup-
port structures for counter-hegemonic legal mobilization, and partly because of the
highly dysfunctional nature of the rule of law, and the elitist, authoritarian, and vio-
lent character of government. The relationship between processes of judicialization
before the courts and the juridification of social protest in contexts of strong legal
pluralism is undoubtedly an area for further comparative inquiry.

In this chapter T have indicated how the combination of a new awareness of indige-
nous rights, as enshrined in ILO 169 and promised by the peace accords, and the
lack of due process and adequate consultation of indigenous people over mining and
hydroelectric projects has produced innovative processes of juridification and par-
alegal engagements around the consultas populares. In Tate and Vallinder’s words,
“nonjudicial negotiating or decision-making arenas” have come to be dominated
by “quasi-judicial (legalistic) procedures” (1995:5). Through new kinds of infor-
mal, highly transnationalized justice practices involving cultural appropriation and
reappropriation, Mayan activists and communities challenge the state’s traditional
monopoly on the production oflaw and publicly state their claim to being sources of

3 For discussion of the court’s ruling of December 21, 2009, see Clavero (2010).
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legal norms and practice. Ultimately, juridification can be understood as a symbolic
means by which indigenous social movements seek to stake a claim for sovereignty
and for alternatives to dominant conceptions of development and democracy.

Yet powerful interests are stacked up against recognition of greater legal autonomy
for local communities. Other areas of law, such as those related to foreign investment
and intellectual property rights are effectively extraterritorialized or denationalized
via free trade agreements and the legal processes associated with global economic
integration, often with minimum or zero transparency. Within such a context of
legal fragmentation, poor and marginalized indigenous people have framed a pow-
erful critique of hegemonic forms of development and globalization by juxtaposing
internationally sanctioned collective human rights of indigenous peoples with the
failure of governments to deliver on those rights in practice. However, the eman-
cipatory potential of such developments —and of legal mobilization more broadly-
remains open to question.
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Political Activisin and the Practice of Law in Venezuela

Manuel A. Gomez

INTRODUCTION

In spite of the traditional involvement of Venezuelan lawyers in the country’s social,
political and economic life (Perez-Perdomo 1981, 1990, 2006) and their historic role
as nation builders, social entrepreneurs and power brokers (Gomez 2008, 2009), the
practice of law in Venezuela was largely traditional until the early 1990s. Venezuelan
lawyers generally used their legal expertise, tools and resources without commit-
ments to an ideological or social cause (Sarat and Scheingold 2001), and did not rely
on litigation as a form of “moral activism” (Sarat and Scheingold 19g8).

Cause lawyering emerged during the postdictatorship transition in other Latin
American countries (Meili 2001: 307); in Venezuela, cause lawyering began to
develop during a period of political and social instability and gained even more
salience during a decade of radical change in Venezuela’s social, political, and
economic institutions. Specific events in Venezuela during the last twenty years
define three different stages in the emergence and transformation of cause lawyering
and human rightsactivism and in the growinginvolvement of lawvers in the country’s
political debate. Each of these three stages corresponds to important changes in the
conception lawyers have about their role. Fach stage also corresponds to changes
in the image that other actors have about members of the legal profession and their
role in society.

The firststage took place between 1958 and 1989, and coincided with the strength-
ening of democratic institutions after a period of military dictatorships and political
instability. This is the era of the “pacted democracy,” (democracia pactada), when
the political scenario was dominated by two strong political parties that controlled
the operation of all public institutions, including the courts, through very pow-
erful social networks that often involved the participation of lawyers. During this
period, legal professionals perceived themselves as power brokers, and did not have
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incentives to engage in any form of activism or cause lawyering. Their participation
in the political process thus took place behind closed doors.

The second stage is defined by two specific instances of human rights violations
that occurred between 1988 and 198qg. At that time, the traditional political establish-
ment was already entering into a deep crisis, and the country was in the midst of a
social and economic upheaval. This period signals the rise of the first generation of
cause lawyers, represented by a small contingent of nonelite legal professionals who
became human rights activists. During this stage, members of the country’s elite
legal community, although sympathetic to the causes led by the activists, were still
unresponsive to cause lawyering. Traditional lawyers continued to view themselves
as power brokers despite the progressive deterioration of the once-powerful social
networks that enabled them to negotiate virtually everything with the government.

The third stage began in 1999 with the radical transformation of the country’s
political, social, and economic spheres through the Bolivarian Revolution, led by
President Hugo Chavez. The transition was further galvanized by an outbreak of
political violence in April 2002 and its subsequent chain of events, which contributed
to the polarization of the Venezuelan society. During this period, a second gener-
ation of cause lawyers arose. Unlike the first wave of cause lawyers that emerged
in 1989, the new group was comprised of a handful of young and successful elite
lawyers from traditional private practice who morphed into active participants in
the struggle for political change. From the initial five or six lawyers who led this
movement in 2002, the group has grown to more than twenty legal professionals in
the last seven years, and it appears to continue growing as the number of victims of
human rights abuses expands. These lawyers have shifted their legal practices to play
an active role as advocates in a number of political, social, and ideological causes
that go beyond their traditional professional roles. Their new role has exposed these
new cause lawyers to a series of important risks, both personal and professional, that
range from becoming targets of political persecution to receiving threats to their
own safety and sacrificing their valuable portfolio of clients. Notwithstanding, they
seem to remain strongly committed to their cause.

The new generation of Venezuelan cause lawyers has relied on litigation and other
lawyerly strategies not only to defend their clients or to ensure the legal protection
of collective interests, but, more importantly, as a vehicle for their political agenda.
Thus, Venezuelan cause lawyers have helped infuse national politics with alegalistic
discourse, placing law at the center ofthe political dialogue in a way that distinguishes
them from other members of the local bar.

In this chapter we focus on cause lawyering as a form of political activism, examin-
ing it through thelens of Venezuelan legal practitioners. We give special attention to
the unique relationship between the evolving perceptions and images that Venezue-
lan lawyers have about the law and legal institutions and their preference for using
legal processes and courts as instruments to promote political and social change.
Our research draws on previous work on the role of lawyers in the transformation
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of the state (Gomez 2009) and is also based on numerous interviews conducted
between 2007 and 2009 with Venezuelan cause lawyers, nongovernmental organiza-
tions (NGOs) representatives, political actors, legal scholars, and both domestic and
international activists. This research also relies on a number of secondary sources,
including recent literature on cause lawyering (Sarat and Scheingold 1998, 2001),
their involvement in human rights causes (Dezalay and Garth 2001; Dotan 2001;
Hajjar 2001) and the infusion of politics into the judicial activity (Dor and Hofnung
2006; Halliday 1999; Lu 2008; Sieder, Angell, and Schjolden 2005; Smulovitz 2002).

In the second section, and as a way to explain why cause lawyering was tradition-
ally absent from the Venezuelan context until the final decades of the twentieth
century, we offer a briefaccount of the role of Venezuelan lawyers during the period
known as the pacted democracy (1958-88) and the influence of the country’s politi-
cal and social developments on the practice of law. In the third section, we describe
the conditions thatled to the emergence of the first generation of Venezuelan cause
lawyers, with special attention paid to the characteristics of these practitioners and to
the rationale behind their increased participation in political activism. The fourth
section explores the country’s transition from the pacted democracy to the Boli-
varian Revolution and the conditions that led to the rise of the current generation
of Venezuelan cause lawyers. I conclude by briefly discussing the obstacles cur-
rently posed to Venezuelan cause lawyers, with special attention to their reasons for
engaging in this particular form of activism.

LEGAL PRACTICE AND SOCIAL NETWORKS DURING
THE PACTED DEMOCRACY

Traditionally, Venezuelan lawyers were among the most important plavers in the
country’s social, political and economic history (Perez-Perdomo 2006). A large num-
ber of Venezuelan presidents, ministers and other government officials graduated
from law school (Perez-Perdomo 1981), as did an equally significant number of exec-
utives and key members of the country’s private sector (Gomez 2003, 2008). Lawyers
became particularly important during the second half of the twentieth century, as the
country’s public and private sectors grew exponentially, and with them the amount
of increasingly complex and sophisticated regulations, processes and institutions that
required the involvement of legal professionals to operate (Perez-Perdomo 2001).
In addition to their much-needed technical expertise, lawyers were also valued
for their ability to act as social entrepreneurs and power brokers (Gomez 2009).
As such, they were uniquely positioned to perform the role of go-between across
the different layers of the Venezuelan society, and, more importantly, between the
social, economic, and political elite that formed the private and public sectors. As
a result, Venezuelan lawyers were able to achieve more influence and power than
perhaps any other professional group during the same period (Gomez 2008; Perez-
Perdomo 2005). Naturally, not all these social brokers practiced law, but those who
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did benefited immensely from their valuable portfolio of political and social contacts
(Gomez 2008). Clients, in turn, treasured these lawyers not only because of their
professional expertise in a particular field, but, more importantly, because of the
social connections that enhanced their ability to navigate the system and achieve
favorable results in a swift manner (Gomez 2003, Naim 1989).

The importance of these social networks was evident in the case of elite lawyers
and their wealthy or otherwise powerful clients, whose frequent involvement in high-
stake matters often required the assistance of well-connected professionals with easy
access to high-level politicians and government officials (Coronil 1997). However,
social networks were also important to those lawyers who operated at other levels,
as the most trivial legal matter, such as obtaining a business license or a permit, was
always easier if one knew the “right” people (Gomez 2003, 2009).

Although their social capital was progressively enhanced throughout their profes-
sional lives, lawyers started forming their networks in their law school years (Lomnitz
and Salazar 2002). To many, the main value of going to law school was not the
acquisition of a sophisticated technical expertise or the intellectually stimulating
experience associated with the study of law as a discipline but rather the possibility
of creating and strengthening the social connections that would help them navigate
through society and its institutions (Dezalay and Garth 2002).

The late twentieth century was a period of relative political stability in Venezuela
(Coronil 1997; Levine 1973). For over thirty years, between 1958 and 1989, the country
was often portrayed as the role model of democracy, economic prosperityand upward
social mobility in Latin America (Levine 1973). This image was enhanced by the fact
that during that same period several other countries in the region were experiencing
devastating economic crises, political instability and harsh military dictatorships
(Karl 1g97).

The Venezuelan democracy was, however, sui generis, as its operation depended
more on a series of pacts and negotiations between political leaders than on the
people’s will manifested through the general elections (Reyv 1988; Coronil 1997;
Karl 1997). From the presidency down to the distribution of congressional seats and
appointments to the judiciary, every key aspect in the operation of the country’s
public institutions resulted from a political deal known as the “Punto Fijo Pact”
(Pacto de Punto Fijo) brokered by members of the two parties that dominated the
political landscape (Karl 1997). This informal system of checks and balances was
obviously enmeshed with the social networks that were just described, thus adding
a series of extra layers to an already complicated political scenario (Gomez 2009;
Coronil 1997).

The widespread prominence of social and political connections as important
sources of power had a significant impact on how lawyers were perceived by ordinary
citizens, and how they viewed themselves in relation to their clients and to society in
general. In other words, it had an influence on both the internal and external legal
cultures and affected how lawyers practiced their profession. Regarding the latter, as
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I haveargued elsewhere (Gomez 2008), their position within a specific network, and
the social distance between those involved in a particular matter, determined the
ways in which lawyers and their clients relied on the courts and other institutions
to channel their cases. Social connections and networks of influence were, after all,
what lubricated the squeaky wheels of justice (Gomez 2009).

It was an environment in which social capital was paramount; most conflicts —
including a significant number of legal disputes — were channeled through social
networks, and virtually any outcome could be achieved by pulling the appropriate
strings or having the right connections (Gomez 2003; Naim 1989). Lawyers thus had
little or no incentive to pursue “activist” agendas or to become outspoken support-
ers of a particular ideological or political cause. Solutions for alleged government
abuses or collective harms, for instance, were quickly negotiated behind closed doors
between political and private actors and either kept from the general public or tact-
fully treated by the media as unimportant events. If lawvers were involved in these
matters they were discreet aboutit, and their strategies were never confrontational,
at least in public. In spite of the occasional protest or demonstration, the public
perception was one of general peace as well as of social and political stability.

Although most public institutions, including the courts, were under constant
political influence and subject to the operation of social networks, litigation was not
perceived as a tool for moral activism or social struggle. Nobody seemed to use the
courts to vent political battles orto advance a particular political agenda. Moreover,
the general perception seemed to be that legal institutions and legal actors were
highly regarded (Perez-Perdomo 2009), that formal law held a prominent place in
society, and that the preservation of judicial independence was important. At least
on the surface, the legal system seemed insulated from outside pressure (because
whatever manipulation took place occurred in a shrouded manner), contributing to
the appearance of judges and lawyers as autonomous. Underneath this cloak, there
was indeed a system of checks and balances but of an informal and political nature
(Coronil 1997).

Lawyers, in turn, viewed their main role as bridging differences and helping
others navigate institutional or political obstacles. They did not feel the need to use
the legal system to challenge the establishment or to advance a particular political
or ideological project. In order to operate effectively, lawyers needed to remain
unfettered by political struggles. They needed to be seen as “neutral” agents or as
hired-guns, and therefore were very careful to distance themselves from their clients’
causes, so activism was obviously out of the question. Political neutrality was one of
their most highly prized assets.

For their part, government officials and political actors viewed themselves as
guarantors of the status quo (Coronil 1997). This implied a heavy reliance on social
networks while preserving an appearance of institutional independence and respect
for the rule of law. Despite the pervasive politicization of the judiciary, formal
processes were generally followed, and the production oflegislation emerged - asin
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any functioning democracy - from genuine debates in Congress and was subject to
the controls of the bicameral legislative system. Law retained, after all, its intrinsic
value in society and was generally upheld as a fairly stable concept.

At the time, only a handful of Venezuelan law schools had community-oriented
clinical programs, such as VTEP (Voluntariado de Trabajo en Establecimientos
Penitenciarios, Volunteer Work in Prison Establishments) at Andrés Bello Catholic
University, and the Legal Clinic (Clfnica Juridica) at Central University of Vene-
zuela.' Moreover, no law firms had pro bono practices, and the few existing NGOs
did very little or no legal work.* As for individual practitioners, even though a small
number of lawyers did “charity” legal work, none of them devoted more than an
occasional weekend or few hours to it.3

The country had signed and ratified the majority of human rights treaties and
conventions, and domestic legislation was somewhat sensitive to the protection of
collective rights and public interest cases, but the language of human rights and cause
lawyering was absent from the political discourse, the media and, most importantly,
the legal profession.

Toward the end of the 1980s, things began to change as an economic crisis,
followed by a series of corruption scandals, contributed to the rapid deterioration
of the political system (Perez-Perdomo and Capriles 1991). The parties that had
dominated the political scene for more than thirty vears became severely fragmented
and lost their traditional influence, thus undermining the strength of the once-
powerful social networks that had manipulated the country’s institutions (Gomez
2009) and the “efficient” system for dealing with social and political problems.
Finding themselves unable to navigate the system without stumbling on significant
obstacles, even the most politically powerful and best-connected lawyers and their
allies were forced to adapt to a new environment that offered them little or no
certainty.+

THE EMERGENCE OF CAUSE LAWYERING IN VENEZUELA:
THE FIRST GENERATION

On October 29, 1988, a group of fourteen Venezuelan and Colombian citizens were
killed by members of the CEJAP (Comando Especifico José Antonio Paez, Specific
Command Jose Antonio Paez), a special military-police unit, near F1 Amparo,
a rural town located on the Venezuelan-Colombian border (Rohde et al. 1993).
According to official reports, the killings occurred in the course of an exchange of

' Interview with clinical law professor (#13), April 2007; interview with Venezuelan political activist
(#5), July 2008.

* Interview with corporate lawyer (#4), July 2007; interview with NGO representatives (#2, #6), March
2009.

3 Id

+ Interview with corporate lawyer (#12), March 2009.
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fire with members of Colombian armed guerrilla groups during a military operation
launched to stop smuggling, drug trafficking and other criminal activities in the
Venezuela-Colombia border area (Rohde et al. 1993).

Soon after the official story broke, another version, based on the testimony of two
survivors and a CEJAP informant, revealed that the victims were not guerrillasoldiers
but innocent peasants who had been massacred for no apparent reason while on a
fishing trip (Marquez and Carias 1992). The government tried to contain the story,
and political actors moved quickly to keep the case under wraps under the guise of
national security. Their attempts, however, proved to be futile as an emerging group
of activists moved even faster to organize a campaign that would mark the beginning
of cause lawvering and human rights activism in Venezuela.

With the help of several members of Congress, a few lawyers and representatives of
the Catholic Church, the two survivors and some of the victims’ relatives embarked
on a determined struggle with the government until a congressional task force was
appointed to investigate the killings (Marquez and Carias 1992). A public campaign
followed, including demonstrations and rallies throughout the country, and an
intensive court battle began. The task force’s report would conclude, years later, that
it had indeed been a massacre, and those in charge of CEJAP were eventually tried
and convicted.’

With little or no experience in litigating cases against the state, and no previous
exposure to human rights activism, the few lawyers who took on the representation
of the victims and their relatives faced countless adversities (Marquez and Carias
1992). As their effort to obtain redress through traditional means in the local courts
proved difficult, they turned to the media in order to raise public awareness about
their cases and to expose the numerous official attempts to silence them (Marquez
and Carias 1992).

As their clients were poor people from rural areas with no money orsocial connec-
tions and the adversary was a resourceful government apparatus, it became appar-
ent that to succeed they would have to employ skills that were beyond traditional
lawyering. As a result, aside from having to devise and deploy a complicated legal
strategy, they also had to raise external support — both material and ideological - in
ways deemed unconventional at the time. Since their local channels were blocked,
these cause lawyers were also forced to mobilize in search of allies outside the
country.

Aside from being one of the first events that ignited cause lawyering and human
rights’ activism in Venezuela, the Massacre of EI Amparo or L.a Colorada - as this
case became later known — revealed the failure of the traditional power brokers to
reach a negotiated solution that would help to preserve the government’s image and
to prevent a string of abusive practices against Venezuelan citizens from becoming

5 El Amparo Case, Reparations (art. 631) American Convention on Human Rights), Judgment of
September 14, 1996, Inter-Am. Ct. HR. (Ser. C) No. 28 (1996).
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public. The political parties were now in crisis, and a series of corruption scandals
and internal struggles had weakened their leverage. More importantly, this case
introduced Venezuelan lawyers to the influential transnational networks of human
rights” activists that included the CEJIL (Centro por la Justicia y el Derecho Inter-
nacional, Center for Justice and International Law), Amnesty International and
Human Rights Watch, among others; while simultaneously motivating them to cre-
ate and develop a local platform for public interest advocacy. Several NGOs, such
as PROVEA (Programa Venezolano de Educacién-Accién en Derechos Humanos,
Venezuelan Program on Education-Action in Human Rights) and the Support Net-
work for Justice and Peace (Red de Apoyo Para la Justicia y La Paz) emerged or
expanded their presence as a result of this movement.

In theaftermath of El Amparo, two other high-profile cases known as El Caracazo
and La Peste helped further galvanize the organization of human rights’ activism in
Venezuela. El Caracazo was a popular uprising followed by widespread riots and
looting that took place in Caracas and other major Venezuelan cities during the
week of February 27,1989, over the announcement of an unpopular set of economic
measures by the government (Lopez Maya 2003).

The social unrest that ensued spiraled outofcontroland prompted the government
to deploy the armed forces. The result was an unprecedented toll of 398 dead
civilians, as well as several other hundreds of victims of police abuse, torture and
illegal incarceration.” The public’s reaction to the disproportionate force with which
the police and military responded to the riots helped a small but quite vocal group
of socially minded lawyers to mobilize. In addition to representing the victims, they
took a public stand against the government’s actions, thus attracting widespread
public sympathy and support.

The second case, La Peste, named after the location where government offi-
cials illegally disposed and buried more than sixty-eight bodies of El Caracazo’s
victims, encouraged the embryonic group of human rights’ activists to join forces
with some of the victims’ relatives to form COFAVIC (Comité de Familiares de
las Victimas de los sucesos ocurridos entre el 27 de febrero y los primeros dias
de marzo de 1989, Committee of Relatives of the Victims of February and March of
1989). Over time, COFAVIC would become the flagship ofhuman rights’ activism in
Venezuela and a fierce advocate onbehalfofa growing number of victims of different
abuses and violations attributed to govemment authorities.® In years to come,
COFAVIC and the few other NGOs that emerged in Venezuela would focus primar-
ily on a defensive strategy that involved the increased use of lawyerly tools, including
the filing of cases in domestic courts and interational tribunals.?

6 http://www.derechos.org.ve/recursos/alegal/mamparo/indexamparo.htm (July 29, 2009).

7 El Caracazo Case, Judgment of November 11,1999, Inter-Am. Ct. H.R. (Ser. C) No. 58 (1999).
8 http://www.cofavic.org.ve/index.php?id=8&idcaso=6 (July 29, 2009).

9 ElCuardacazo Case, Jndgment of November 11, 1999, Inter-Am. Ct. H.R. (Ser. C) No. 58 (1999).
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These organizations were headed by lawyers who were sensitized to their clients’
causes, and who relied on the media to voice their views. They frequently organized
public demonstrations, and with the assistance of a transnational network of human
rights activists, reached out to other audiences and obtained support beyond national
borders.'®

Despite that most of their advocacy was directed at government officials and
that their initial support came from a number of legislators, cause lawyers
from COFAVIC and similar organizations never viewed themselves as political
actors." All along, cause lawyers made clear their disinterest in supporting any polit-
ical party or participating in electoral campaigns. Their only goals, they said, were to
raise awareness of human rights, to help ordinary citizens obtain redress for abuses
and violations committed by government agents, and to inform the public about the
reprehensible acts that lay underneath.”

The use of public demonstrations and media appearances by cause lawyers was
an accessory to their litigation strategy. They mainly viewed it as a way to expose
the government’s undue influence on the courts and to place the conduct of the
judges and lawyers involved in the cases under public scrutiny. In so doing, they
were also moving away from the client-driven approach of traditional lawvering
while becoming advocates of a cause benefiting what they viewed as the collective
interest.

In their constant struggle to remain independent and to appear to be politically
neutral before their clients and the media, cause lawyers encountered many diffi-
culties in raising funds to support their causes.'> However, at least during the early
stages, several international human rights organizations helped them obtain the
support needed to do their job."

Members of the local bar were generally sympathetic toward the small group of
cause lawyers involved in human rights cases but very few of them felt persuaded to
join, support or even volunteer for any of their causes.'S Most Venezuelan lawyers
preferred to keep a distance from any form of activism that could hinder their ability
to navigate the country’s social and political environment.

Political Crisis

The 19gos was a particularly turbulent decade in the political life of Venezuela. On
May 21, 1993, Carlos Andrés Perez was impeached on corruption charges while serv-
ing as president for a second period (Perez-Liiian 2007). During his first presidency

' Interview with NGO representative #6, March 2009.

Interview with NGO representative #2, March 2009.

Interview with activist #1, April 2009; interview with NGO representative #6, March 2009.
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4 Interview with NGO representative #6, March 2009.

'S Interview with corporate lawver #11, Augnst 2008; interview with corporate lawver #4, July 2007.
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(1974—9), Perez had led the country through a period of unprecedented economic
boom resulting from soaring oil prices, which helped put Venezuela on the world
map as an important player (Karl 1997). When elected for a second term, Perez faced
a very different country. Venezuela was suffering from an unmanageable debt, an
increasingly dangerous level of social inequality and a deep political crisis (Ellner
and Hellinger 2003). During his campaign, Perez vowed to transform the govern-
ment in order to make it more efficient and to bring Venezuela back to its old
glorv. His strategic plan was called “the great turnaround” (E! Gran Viraje) as a
signal of Perez’s departure from traditional party politics (Komblith 19g8). The key
economic posts within the government were assigned to independent technocrats
instead of the president’s allies, thereby creating deep resentment among members
of the traditional political establishment (Perez-Liiian 2007; Corrales 2002). Merely
three weeks after Perez’s inauguration, as he announced the first package of eco-
nomic measures, the country entered into an uncontrollable spiral of social unrest
that began with the E! Caracazo events. It marked the beginning of a tragic end to
Perez’s lifelong political career. In 1992, Perez was the victim of two frustrated coup
d’états (Perez-Liiian 2007), the first of which was led by Lt. Col. Hugo Chavez.

The impeachment of Carlos Andres Perez was a clear sign of the deep crisis that
affected the traditional political establishment and of his inability to compromise
with members of his own party (Perez-Lifian 2007). This case was also one of the first
and most significant instances in which the Venezuelan courts were used as a forum
to settle political quarrels. Despite its enormous impact, the Perez impeachment
case did not attract the attention of any lawyers aside from those directly involved in
it. It was clearly a political vendetta disguised as a legal case in order to give it some
degree of legitimacy.

In the aftermath of Perez’s impeachment, the country’s political crisis deepened.
Within one year Congress appointed two interim presidents in succession, Octavio
Lepage and Ramén J. Velazquez. The next presidential election, which took place
in December 1993, brought Rafael Caldera, a prominent lawyer and politician who
had served as president between 1969 and 1974, to a second term in office (Kornblith
1998).

Even though Caldera’s election brought a slight sense of relief to the country’s
difficult political environment, during his presidency Venezuela faced the worst
financial crisis of its modern history. The financial sector collapsed and the gov-
ernment took a series of drastic measures to intervene in the economy and regain
control of the banking system. The bankruptcies that followed were so complex and
numerous that the government was prompted to create a special banking jurisdiction
to handle the financial cases (Crisp 1997).

This new wave of judicial activity gave many lawyers and their political contacts
another opportunity to rebuild the once-powerful social networks that had permeated
the country for more than three decades. Even though during his presidential
campaign Caldera adopted an antiestablishment discourse and made public his
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formal rupture with the traditional party system that he had once helped to create,
many members of the local elite considered his administration to be “business as
usual.”6

By the mid-19gos, Venezuelan cause lawyers were still a small but very visible
group whose agenda was limited to human rights cases. Gradually, they were able
to expand their activities beyond their original defensive strategy and began partici-
pating in the organization of educational and other outreach programs. During this
time, several universities became involved with human rights initiatives, and some
important members of the transnational human rights community strengthened
their presence in Venezuela. Even though the struggle was usually against the state,
cause lawyering was still apolitical.

While most members of the local bar were still indifferent to cause lawyering, a
group of law students from Andrés Bello Catholic University founded Justice First
(Primero Justicia), an NGO aimed at promoting judicial reform at a grassroots level,
through the implementation of a justice of the peace system. Justice First’s main
goal was to lead policy changes and legislative initiatives rather than to intervene in
individual cases. Over the years, Justice First would gain notoriety for its continued
efforts to promote judicial reform and for its support of alternative dispute resolution
mechanisms at the community level. Although its initial discourse was antiestablish-
ment, in19gg Justice First morphed into a political party as it became involved in the
reform process initiated by the then-recently elected president Chavez to change the
constitution. In congressional elections a year later, the newly formed party obtained
five seats in the National Assembly (as the former Congress became known under
Chavez). It continued growing at such a fast pace that in 2006 it became the main
opposition party.

CAUSE LAWYERING IN THE TIME OF
THE BOLIVARIAN REVOLUTION

The rise to power of Lt. Col. Hugo Chavez in the December 1998 presidential
elections formally marked the end of the pacted democracy and traditional party
politics in Venezuela. The deep economic and social instability, as well as the series
of corruption scandals that rocked the political establishment during most of the
1990s (Hellinger 2004), bolstered Chavez’s antiparty, antiestablishment platform.
With a promise to fight corruption and rethink government institutions in a way
that empowered the disenfranchised and contributed to social justice and economic
prosperity, President Chavez began his presidential term with broad support fromall
sectors of Venezuelan society, including some members of the country’s traditional
social and economic elites. The new administration also vowed to finally provide

' Interview with corporate lawver (#4), July 2007; inteniew with corporate lawyer (#12), March 200g.
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justice for the victims of past atrocities, which resonated with the small but vocal
community of human rights activists and cause lawvers."?

A constituent assembly was elected and a sweeping constitutional reform was
approved by national referendum in December19gq. The new constitution included
a series of broad socially oriented provisions; it renamed the country the Bolivarian
Republic of Venezuela and created two new branches, the electoral (Poder Electoral)
and the popular (Poder Ciudadano). The text also gave importance to a number
of third-generation rights and established as an express policy the promotion of
mechanisms to facilitate access to justice.

By portraying the new constitution as the backbone of the government’s political
project, and energetically condemning the corrupt political practices of the past,
members of the new government broughtlaw to the centerstage and helped generate
a perception that the new administration was truly committed to upholding the
supremacy of the legal system. From the beginning, it was clear to many that the
new constitution was a platform for a particular ideological project rather than
a basis for a long-lasting institutional framework insulated from the interests of
competing political factions. By focusing on the constitutional reform as one of its
prime objectives, the new government transformed political speech into a speech
of “rights.” During his numerous televised appearances, for example, the president
often appeared brandishing a pocket-sized version of the Constitution as a symbolic
weapon with which to quash his political opponents. He commonly referred to the
constitutional text as [a bicha'® (the snake), as if it was some sort of animal or beast
with extraordinary powers that would help the government destroy its enemies and
solve most national problems.

The legal system became very important to the new government, but mainly as
an instrument for eliminating ideological adversaries and retaining political power
(Perez-Perdomo 2009). Based on the idea that the new government represented
some sort of political revolution — a “Bolivarian” Revolution — the autonomy of
law was denied and all legal principles were subject to an elastic interpretation
that depended on the ever-changing needs of the political establishment (Delgado
Ocando 1979). Unlike the moderate instrumentalism and the covert manipulation
of legal institutions that took place during the times of the pacted democracy, the
Chavez administration made no secret of its perception of law as a political weapon.

The approval of the new constitution was an important step in ensuring the
complete subordination of the remaining parts of the legal system to the executive
branch. The law-making process was streamlined by transforming the legislature into

'T Interview with activist #1, April 2009; interview with NGO representative #6, March 2009.

¥ In Venezuela, bicho or bicha isa colloquial term used to denote a kind of animal - generally an insect -
that is dangerous and malicious. It is also used to refer to a bad or mean person. In the context of
Venezuelan politics, President Chavez's reference to the constitution as a bicha has been construed
as a symbol of a “powerful animal that will devour the president’s political enemies” (Perez-Perdomo,
Rogelio 2003a, 2003b).
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Society became increasingly polarized between pro- and anti-Chavez followers, and
the use of the justice system as a weapon to squash any attempt to dissent from the
establishment became more profound and widespread.

The government intensified its legal offensive against anyone who had taken part
in the numerous marches and demonstrations held in Caracas and oth er major cities
between November 2001 and April 2002, as well as in the strikes organized in support
of the hundreds of oil industry employees who had been fired for political reasons
during that same period or to oppose the state’s intervention in private education.
Indictments were filed in criminal courts across the country,and a handful of “loyal”
prosecutors were selected by the government to lead the cases against the most
powerful members of the opposition.® The government set in motion proceedings
by other agencies, including the tax administration, against selected individuals.

As a result of these measures, many people left the country and went into exile,
while others stood trial and were imprisoned on charges of conspiracy to overthrow
the government, provoke social unrest or promote general civil disobedience, among
other crimes. In cases where criminal charges were difficult to prove, other forms
of retaliation were used, including threats of expropriations, confiscations, or the
imposition of hefty fines and the revocation of licenses to operate in the case of
several media groups linked to the opposition.

The broad overhaul of the judiciary that had taken place since 1999 and the
appointment of politically loyal judges throughout the country facilitated the gov-
ernment’s campaign against its opponents. In the years that followed, politics openly
penetrated the courts. Judges were not shy about publicly affirming their allegiance
to the ideology of the Bolivarian Revolution. In their view, the main role of the legal
system was to ensure the success of the president’s political project, even if it ran
afoul the traditional notion of justice (Carrasquero 2008).

Supreme Court Justices frequently voiced this line of thinking in speeches
(Carrasquero 2008) and important judicial opinions. The president also did so during
his weekly televised appearances, which he often used to give judges direct orders
on how to decide particular cases that he deemed to be of national importance.
One of the first and most striking examples of this practice was when the president
threatened the Supreme Court Justices who were about to decide a case against
several military officers accused of conspiring in the April 2002 coup attempt. The
president warned the justices thought to be unsympathetic to his policies that they
would face harsh consequences should they vote “against the government” (Chavez
2002). In the aftermath of a vote dismissing the case against the military officers,
Justice Franklin Arrieche was dismissed. Other justices opted for early retirement.

Judges who have not given in to the numerous government threats have faced
summary dismissals or some other form of retaliation. One case serves to illus-
trate this pattern. In 2003, three judges who had served on the First Contentious

2 Interview with former judge Monica Fernandez, June 2009.
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Administrative Court (Corte Primera de lo Contencioso Administrativo), were dis-
missed after beingaccused of incurring in an “inexcusable error” for having decided
politically sensitive cases against the government (Perez-Perdomo 2009). After along
battle at the IACtHR (Inter-American Court of Human Rights), in August 2008 the
Courtruled that the judges’ rights had been violated and ordered the Venezuelan
government to reinstate them. On December 18, 2009, Venezuela’s highest court,
the TS] (Tribunal Supremo de Justicia, Supreme Justice Tribunal), ruled that the
Court’s decision was unenforceable, thus formally reaffirming the government’s
position of not abiding by unfavorable decisions rendered by an international court.

Lines between the judicial and the political terrains, indeed, have become so
blurred that judges may be publicly reprimanded for not following the party line, or
praised and rewarded when their decisions favor the government (Perez-Perdomo
2009). In addition, legal proceedings have increasingly been used to settle political
quarrels that would not otherwise have fallen within the purview of the courts. The
difference between the political manipulation that took place during the pacted
democracy and the Bolivarian Revolution is that now public institutions have fallen
under the open and direct control of a single leader, who is unwilling to negotiate
his personal political project or share power with any other group.

Between the Corner Office and the Street Corner: The New Generation
of Venezuelan Cause Lawyers

The numerous human rights abuses committed against ordinary citizens on andafter
April 11, 2002, gave a new boost to cause lawyering and human rights activism in
Venezuela. Several organizations, including PROVEA, Foro porla Vida (Forum for
Life) and COFAVIC, took an active role in advocating the prosecution and convic-
tion ofthose responsible forthe murders, torture, and illegal detention of hundreds of
civilians. The fact that these events had taken place during anti-Chavez demonstra-
tions was enough for the government to treat these cases as political and to consider
the victims and their lawyers as adversaries. As a result, and despite COFAVIC's and
PROVEA’s longstanding reputation as nonpartisan, apolitical organizations, their
representatives were dragged into the political battleground and accused of favoring
the antigovernment cause. COFAVIC'’s president Liliana Ortega received several
death threats and obtained a protective measure from the IACtHR ordering the
Venezuelan government to guarantee her safety.?

Unlike the Caracazo and the Amparo massacre victims, many of the April
victims were middle-class demonstrators, which brought a different group of lawyers
center stage. Pedro Carmona’s rise as leader of the short-lived de facto government
that seized power after President Chavez’s alleged resignation in April 2002, gave
the government a pretext to initiate a witch hunt against members of the leading

2 Liliana Ortega et al. Case, Order of the Court of February 21, 2003, Inter-Am. Ct. H.R. (Ser. E ) (2003).
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opposition parties as well as against key members of the private sector. The number
of indictments against businesspeople and political leadersgrew and the preferential
treatment that some of them had enjoyed in the past disappeared. Those who were
not able to show unconditional loyalty to the president’s political project were often
demonized as “oligarchs” and treated as enemies of the state (Amsterdam, Rosich,
and Himiob 2009).

Unlike during the years of the pacted democracy, political channels to negotiate
a solution were now largely unavailable to members of the country’s private sector
and traditional political elite. The once powerful and influential social networks that
had shaped the operation of the state apparatus during the previous administrations,
and to which many members of the traditional business and political elites had
easy access, disappeared from the map. The new networks that emerged within
the Chavez government were inaccessible to those identified with the opposition
(Gomez 2009). Many lawyers were also singled out and labelled as pro- or anti-
Chavez, and thus deprived of the political elasticity that had been one of their most
precious assets. To many, it became clear that the Bolivarian Revolution did not
allow neutrality.

The overwhelming official campaign geared to treating those not openly sym-
pathetic to the government as political enemies had a chilling effect on the work
of the traditional human rights activists. Furthermore, their role was overshadowed
by the presence of a new generation of activist lawyers representing a growing list of
high profile victims, ranging from members of the traditional business and political
elites to former military commanders and government officials.

When faced by an aggressive campaign initiated by government prosecutors
against them, most of these high profile victims began mobilizing to secure an
adequate legal strategy. Instead of reaching out to the traditional cause lawyers and
human rights organizations, they instead contacted a group of relatively young and
successful private practitioners from boutique law firms, largely specialized in white
collar crime and commercial litigation, but with little or no experience in handling
human rights or political cases.**

From their clients’ standpoint, however, these lawyers had several advantages over
the traditional human rights activists. First, their firms offered a stable organizational
platform insulated from external pressure: its operation did not depend on the larger
and sometimes conflicting agendas of traditional advocacy NGOs.? Second, these
lawyers still had contacts with the private-sector networks, guaranteeing them steady
financial and logistical support, and facilitating their access to foreign aid and media
exposure.*

2 Interview with cause lawyer #7, June 2009; interview with cause law_\'er #8, June 2009; interview with
NGO representative, March 2009.

3 [Interview with cause lawyer #8, June 2009; interview with Robert Amsterdam, July 2009.

2 Jnterview with cause lawyer #7, June 2009; interview with cause lawyer #8, June 2009.
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Finally, and perhaps most importantly, because of their proximity to the country’s
traditional business and political elites and resulting in part from the polarization
created by the government, these elite lawyers were openly identified with the
opposition. Many of them had been trying to ride out the political storm by keeping
a low profile or by quietly seeking ways to rebuild their portfolio of contacts and to
reach out to the social networks that had risen to the top during the first two years
of the Bolivarian Revolution. However, their strategy of neutrality in the ideological
struggle became increasingly unviable as virtually everybody was forced to take sides
in the political debate. The fact that these elite lawyers were personally affected by
the situation made them more likely to display solidarity with their clients’ causes,
which was perceived as a gain.

The growing polarization of Venezuelan society between pro-and antigovernment
blocs and the penetration of politics into every major aspect of social life caused rapid
changes in the country’s legal culture. Ordinary citizens on both sides of the political
spectrum adopted a language of rights in their everyday speech and quickly became
familiar with the use of the legal system as an instrument to achieve political ends.
Even in the most casual conversations, those in favor of the government justified its
actions in legal terms, often reciting specific constitutional provisions that had been
referred to by the president during one of his almost daily speeches. As part of a
mass media campaign, the government printed millions of pocket-sized Bolivarian
Constitutions to be distributed among the people, so that even the residents of the
most remote villages often carried around the little book and were ready to brandish
it during any casual conversation.?> Those identified with the opposition also grew
accustomed to using the legal svstem as a tool in their resistance to the ideological
project initiated in 1999 and in their effort to restore democracy.?

The way judges and lawyers perceived their own role within the legal system
also changed. Notably, the elite lawyers who took on the representation of political
victims understood that their new function was not simply to help their clients
navigate institutional or political obstacles, or to serve as hired guns completely
detached from any political ideology. In the new scenario, there was no more room
for neutrality. Furthermore, the Bolivarian Revolution had replaced the traditional
social networks with new ones that blocked them from preferential access to circles
of power, so the social capital of the legal professionals identified with the private
sector was significantly altered (Comez 200g).

Who Are the New Cause Lawyers?

As lawyers were forced to take sides in the political debate and were boxed into one of
the two possible ideological categories, they felt naturally inclined to embrace their

3 Interview with political leader #14, May 2008.
% Interview with cause lawyer #7, June 2009; interview with cause lawyer #8, June 200q; interview with
NGO representative, March 2009.
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clients’ causes, which in a way had become their own cause. Many of them acted as if
they had been charged with a special responsibility to restore democracy and became
active participants in different movements and political causes in the aftermath of
the April 11, 2002, events.*” A group called Fuerza Integradora (Uniting Force) was
one of these early initiatives led by at least three of the new activist lawvers.® As
members of these causes, lawyers were expected to offer their expertise and repre-
sent some of the victims on a pro bono basis, which they generally did.?> Most of
their high-profile clients, however, retained them on a remunerated basis, which
enabled these lawyers to hold on to their lucrative professional practices while
remaining engaged in political activism. The prospect of involvement in this type
of case was not unattractive to the lawyers from a business standpoint, even though
the probability of achieving success or any form of favorable outcome was slim at
best.

The fact that these new cause lawyers had a longstanding relationship with mem-
bers of the country’s traditional private sector facilitated their access to most privately
owned local and international media outlets, which became one of their most valu-
able tools in gaining support for their clients. Their portfolio of business contacts also
helped these lawyers mobilize different stakeholders in order to raise the necessary
financial support that allowed them to continue taking cases on behalf of victims
who were unable to pay.?* These contributions often came from other firm clients
who agreed to pay a differential above their bills toward a special litigation fund,* or
from members of the business community who offered in-kind donations to help
finance the often complex and costly legal strategies.

As the number of political victims grew rapidly, the five or six boutique lawyers
who initially led the upcoming generation of legal activists® were later joined by a
handful of former judges under the direction of Monica Fernandez and the members
of the FPV (Foro Penal Venezolano,Venezuelan Penal Forum). Other groups led
by victims’ relatives appeared later.33 The FPV gained enormous visibility for its
involvement in a request submitted in January 2004 to the pretrial chamber of
the International Criminal Court seeking to indict the leaders of the Venezuelan
government for allegedly violating the human rights of more than seventy citizens.

-
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Interview with cause lawyer #7, June 2009.

Interview with cause lawyer #7, June 2009; interview with cause Iawyer #8, June 2009.

Id.

3° Interview with cause lawyer #7, June 2009; interview with cause lawyer #8, June 2009; interview with
NGO representative #9, July 2009.

Interview with cause lawyer #8, June 2009; interview with NGO representative #9, July 2009.

Most of these lawyers came from the firms of Echeverria & Asociados and Rosich, Himiob, Roinero
& Asociados.

33 Namely, Presos Politicos de Venezuela (Political Prisoners of Venezuela) and the Fundacion por el
Debido Proceso (Due Process Foundation) promoted by Jackeline Sandoval de Guevara; Damas de
Blanco (Women in White), led by Tamara Sujd, and VIVE (Victimas Venezolanas de la Violencia
Politica, Venezuelan Victims of Political Violence), led by Mohamed Merhi.
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also denounced the fact that appeals were often decided summarily without proper
notice and that procedural rules were not being followed. Some defendants were
allegedly detained during long periods of time without being notified of the charges
against them, or they complained of having been subject to interrogation without
due-process formalities (Amsterdam, Rosich, and Himiob 2009).

The new political and social reality essentially deprived most elite legal practi-
tioners of the privileged access that they once had to high government officials,
influential lobbyists and prominent judges. They even lost all influence over the
law clerks, bailiffs and other court bureaucrats who used to help them circumvent
even the most trivial hurdles associated with litigating in the Venezuelan courts
(Gomez 2008). Unable to deploy their traditional skills and reluctant to leave their
clients’ fate solely in the hands of the local progovemment judges, defense lawyers
were forced to develop a different form of advocacy. In a similar fashion to the
human rights activists of the early 1990s, defense lawyers found a powerful ally in
the media, which helped them communicate to the public the injustices suffered
by their clients. It became common for lawyers to offer press conferences on a daily
basis, usually on the steps of the court buildings, to protest against a particular ruling
or to accuse a judge for lack of impartiality.®® Defense lawyers also began spending
significant amounts of time as guests of radio and television programs, which were
also frequented by political figures. Before they realized it, most of their days would
be spent between their corner offices where they deployed their traditional lawyerly
skills and the street corners where they relied on media outlets to communicate
with the public. Government officials led by the president himself usually fired back
by accusing some of these lawyers as agents of the “antidemocratic opposition” or
disqualifying them in some other way.

In such a polarized political environment, the frequent exchanges between
private lawyers and government supporters turned into some form of “trial by
media,”3? whereby the parties constantly voiced their different positions before the
cameras. The official rulings thus became irrelevant in the eyes of the general public,
because it had already created its own perception of a fair outcome. The increased
public exposure of private lawyers and their fierce advocacy on behalf of victims
of the political regime made them de facto political activists as they increasingly
incorporated political language into their legal arguments.

During frequent interviews and public appearances, lawyers rarely limited them-
selvestodiscussingthe implications of specific legal rules or relevant facts to the case.
Their speech was commonly infused with political opinions and they increasingly
portrayed themselves as “charged with a duty to defend the Venezuelan democ-
racy beyond their clients’ own private interest.”®® When criticizing specific judicial

3% Interview with cause lawyer #7, Junc 2009; interview with causc lawyer #8, Junc 2009; interview with
NGO representative, March 200q.

3 Interview with Robert Amsterdam, July 2009.

3 Internview with causc lawyer #7, Junc 2009.
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behavior that affected their cases, these lawyers also made frequent references to the
antidemocratic practices of the government and were never shy about declaring the
need for “a change in the country’s political leadership for one that really respects
the constitution.”® This form of trial by media was by no means unique to Venezue-
lan cause lawyers. Many activists around the world have traditionally relied on public
media campaigns to advance their causes and attain popular support. However, it
was indeed a novel tactic for these corporate lawyers who, during their previous life
as private practitioners, had avoided public exposure at all costs, and whose past
success was largely measured by their neutrality and discretion.

This radical shift of strategy was necessary. Some even perceived their new con-
stant public exposure as a form of insurance, because all their actions were recorded
and continuously broadcast to audiences all over the country, making it harder for
their political enemies to endanger their personal safety.** As part of their commu-
nications strategy, cause lawyers traveled widely to speak at numerous conferences
about their multiple challenges, and disseminated their views through frequent op-
ed columns in local and foreign newspapers, as well as through independent reports,
books and articles published in academic journals and other venues.*

Another prong of the strategy deployed by the new group of cause lawyers was the
development of a transnational platform involving key players with experience in
handling difficult political cases in other countries. Perhaps the most visible lawyer
of this kind is Robert Amsterdam, a London-based Canadian attorney who rose
to intenational fame as the lead defense counsel for Russian oil tycoon Mikhail
Khodorkovsky in a multibillion dollar case known as the Yukos affair.#* Amsterdam
has also been involved in other politically controversial cases, including a dispute
between members of a prominent business conglomerate and the Guatemalan
government.#3 A few vears ago, Amsterdam became a member of the legal team
representing Eligio Cedeiio, a Venezuelan banker indicted in retaliation for his
support of the Venezuelan political opposition and held in pretrial detention for
more than two years.* Since then, he has worked in close coordination with several
Venezuelan cause lawyers.+

Considered by his colleagues to be a “super-litigator,”#® Amsterdam has developed
an unusual model of human rights advocacy that includes the formation of interdis-
ciplinary teams of lawyers, political activists and media relations experts tailored to
each specific case.4” Amsterdam does not consider himself to be a standard human

39 Interview with cause lawver #8, June 2009.

4° Interview with cause lawyer #7, June 2009; interview with cause lawver #8, June 2009.
# Interview with Robert Amsterdam, July 2009.

+ http://www.khodorkovskycenter.com/ (July 29, 2009).

4 http:/Awww.casoguticrrez.com/ (July 29, 2009).

+ http://www.eligiocedeno.com/ (July 29, 2009).

45 Interview with Robert Amsterdam, July 2009.

4 Interview with cause lawyer #7, June 2009; interview with cause lawyer #8, June 2009.
47 http://www.amsterdamandperoff.com/strategy.html (July 29, 2009).
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rights lawyer but rather as an international lawyer representing clients whose cases
are not attractive to traditional NGOs, despite having become victims of deinsti-
tutionalized states or governments that have turned into predatory instruments of
totalitarian rulers.®

Despite the apparent commonality of goals between the new private cause lawyers
and the traditional Venezuelan NGOs such as COFAVIC, Foro por la Vida, and
PROVEA, these groups seem to operate at different levels.#> Most of the victims who
are represented by the new cause lawvers have been deemed to be too political and
risky by representatives of the traditional human rights NGOs, who prefer to limit
themselves to act on behalf of a limited group of ordinary citizens and tend to avoid
high-profile clients.5

By taking on a number of politically charged cases, Venezuelan cause lawyers
have exposed themselves to some important challenges at both the personal and
professional levels. Although at the time of this writing no activist lawyer has been
detained orimprisoned for political reasons, some have been threatened with charges
on crimes allegedly committed in the course of their advocacy® or have become
target of personal attacks.s* In addition, by accepting high-profile and politically
controversial clients, some cause lawyers have sacrificed their portfolio of other
clients, some of whom have preferred to avoid controversy and so migrated to other
firms. It is true, however, that most of these human rights cases are taken on a
remunerated basis, thus allowing cause lawyers to maintain the profitability of their
professional practice. It is also true that their chances of obtaining a favorable result
for their clients are remote.

Despite these challenges, Venezuelan cause lawyers have remained committed
not only to assisting their clients and providing them with the best possible legal
representation but also to actively participating in the country’s political strife. As
most of them indicated during the interviews conducted for this research,’3 they view
litigation as a way to have their voices heard or to leave proof of the violations that
their clients have been subject to. Litigation in this instance is not about obtaining
a favorable judgment; it is simply as a form of protest or political activism.

None of these cause lawyers have indicated a desire to begin a full-time political
career or to run for office in the short term, but their comments reveals an aspiration
for political change and a willingness to lead a movement that could help reach

4 Intenview with Robert Amsterdam, July 2009.

49 Interview with cause lawyer #7, June 2009; interview with cause lawyer #8, June 2009.

5° Interview with former judge Monica Fernandez, June 2009; interview with Gonzalo Himiob, June
2009; Interview with Antonio Rosich, June 2009.

' Interview with cause lawyer #8, June 2009.

52 Interview with former judge Monica Fernandez, June 2009.

53 Interview with cause lawyer #7, June 2009; interview with cause lawyer #8, June 2009; interview with
corporate lawyer #4 June 2000; interview with NGO representatives #2, #6, March 2009; April 2007;
interview with Venezuelan political activist #s, July 2008.
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that goal. Although their views may be aligned with those of certain political parties,
cause lawyers are not backed by any formal organization and do not aspire to create
an infrastructure similar to any of them. The extreme politicization of legal actors
and of the legal system as a whole has contributed to erase the boundaries that once
existed between law and politics in Venezuela. Law seems to have permeated every
single facet of political life and politics seem to have permeated every single facet of
the law, and lawyers have been instrumental in these transitions.
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The Mapuche People’s Battle for Indigenous Land:
Litigation as a Strategy to Defend Indigenous Land Rights

Anne Skjevestad

INTRODUCTION

Land constitutes the basis for the livelihoods and cultures of indigenous peoples.
They rely on access to their traditional lands and natural resources for their economic
sustenance, as well as for the continued survival of their cultural and spiritual identity.
The deprivation of their land has consequences for the economic well-being and
the living conditions of the indigenous peoples (Stavenhagen 2002). Indigenous
communities are often among the poorest and most marginalized groups of society.
Studies on indigenous peoples and poverty in Latin America conclude that “poverty
among Latin America’s indigenous population is pervasive and severe [and] the
living conditions of the indigenous people are generally abysmal, especially when
compared to those ofthe non-indigenous population” (Stavenhagen 2002: 13, par. 35).

Rights to land and natural resources are thus fundamental to indigenous peoples,
and protecting these rights remains one of the central issues for their organizations.
Courts may constitute an arena for mobilizing around indigenous land rights and
may play a role in improving respect for them. Thus, indigenous peoples of Latin
America increasingly turn to the legal system for the defense of their rights (Sieder
2005: 1). The prospect of achieving significant results by means of litigation depends
on the accessibility of the judicial system, but there are numerous obstacles that may
prevent poor and marginalized people from accessing justice, and in Latin America,
access to justice is in many cases restricted for these groups.' This chapter deals
with the issue of indigenous peoples’ land rights and the possibilities for advancing
these rights through the legal system. This will be done by examining the case of the
Mapuche people in Chile.

The Mapuche constitute the largest indigenous population in the country and
are grouped into five large territorial identities: Huenteche, Nagche, Lafkenche,

' See Méndez et al. (1999).
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subsequent flooding of their ancestral territory.S The process thatled to the approval
of Ralco was full of irregularities. The environmental impact study (EIS) required
to authorize Ralco was initially rejected by the National Environment Commission,
(CONAMA) (COIT 2005: 13-14). The National Corporation for Indigenous Devel-
opment (CONADI), was also critical of the project, claiming that it would risk the
Pehuenche culture and their survival as a people. The government responded to
this criticism by firing the two directors of CONADI, as well as two advisors working
for CONADI (COIT z00s: 14). The project was initiated without the consent of all
the Pehuenche landowners, and some of those who agreed on resettlement were
manipulated or pressured into doing s0.®

In analyzing this case, the chapter deals with the relationship among legal con-
sciousness, legal mobilization, and legal culture. These are concepts that are relevant
for explaining the process of judicialization of rights claims. The aim is to examine
the strategy of litigation for the advancement of indigenous peoples’ land rights
by analyzing two aspects: (1) voice; the ability of indigenous groups to articulate
their concerns and effectively voice their claims in court; and (2) responsiveness; the
willingness of courts to respond to such claims.” While voice refers to the ability
of the indigenous to legally mobilize around their rights, responsiveness refers to
how courts respond to their efforts to judicialize these demands. I use the term
judicialization here to refer to the process of indigenous peoples gaining influence
on public policies by means of rights litigation. This conceptualization is based on
two definitions articulated by Guillermo O’Donnell: (1) the judicialization of social
relations, “whereby social claims are pursued through the courts or court-like insti-
tutions”; and (2) the judicialization of politics, “the process by which the judiciary
gains prominence within the political system of which it is part” (O’Donnell 200s:
292).

The specific aim here is to determine the role of Chilean courts in the defense of
the Mapuche rights by analyzing the Mapuche people’s ability to voice their land
rights claims through the judicial system, and the courts’ responsiveness toward such
claims. Voice and responsiveness constitute the first stages of a litigation process,
and each of them depends on several factors. For indigenous people to be able to
effectively voice their claims and legally mobilize, they must first of all be aware of
their rights and the possibilities for redress through the legal system. Factors such as

5 The Ralco dam was the second in a series of six dams planned to he constructed on the Bio Bio River
to meet the electricity demands in the southem part of Chile. The first dam, Pangue, was completed
in 1996, despite the opposition from Mapuche organizations and emvironmentalists.

Interviews with the Pehuenche who would be affected by the project revealed that many of the
Pehuenche who had signed contracts for land exchange had found themselves in a situation of forced
consent and felt that they had no other option than to leave. Some did not fully understand the
contents of the contracts (Lillo 2002).

These are based on the analytical framework for courts and social transformation presented in Gloppen
(2004).
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legal literacy and rights awareness programs, as well as the existence of organizations
mobilizing around indigenous rights issues, may increase their legal consciousness.
Human rights education and a general focus on the rights of indigenous people in
the media may also contribute to knowledge and awareness.

To be able to judicialize their claims, indigenous groups must overcome a number
of barriers. Some of these are practical, such as the economic costs of taking a
case to court, geographical distance, language, and lack of information. Indigenous
people are often not fluent in the national language and in addition the legal
language is complex, sometimes incomprehensible. Other barriers to seeking justice
are motivational. Social and cultural distance between the victims and the judges
causes fear and mistrust of the justice system. Victims of a rights violation may
abstain from pursuing legal action out of fear of humiliation or prejudice, or fear
of judges’ ruling on class position (Gargarella 2002: 4). Indeed, many disadvantaged
people consider the legal system a tool for the rich and powerful to use against
them (Anderson 2003: 18). Negative prior experience with the judicial system or
negative perceptions of corruption, bias, or delays may also prevent poor people
from claiming their rights in court. Access to the justice system further depends on
the nature of the legal system. The legal bases for litigating indigenous land rights
claims, and in particular whether international norms on indigenous rights have a
status as justiciable rights, are of particular importance. The degree of bureaucracy
and formalism influences the ability to voice one’s rights claims in court (Gloppen
2004: 12). A slow judicial system and detailed formal procedures create a disincentive
to pursue a legal strategy.

Access to various resources may help indigenous groups overcome the multiple
barriers facing them and enable them to effectively articulate their claims. Asso-
ciative capacity is important in this respect; by forming associations that can create
a common identity and solidarity, and generate expertise and financial resources,
indigenous groups are better prepared to voice their claims through the judiciary.
The availability and quality of legal aid is a particularly relevant factor. The extent
to which poor people can receive free or affordable legal assistance, either through
public legal aid schemes or from legal organizations, is critical (Cloppen 2004: 13).

Even with the presence of all the previously mentioned factors, successful litiga-
tion on indigenous rights requires the willingness and ability of courts to respond
to the claims that are voiced. The responsiveness of the judicial system depends,
first of all, on the manner in which claims are voiced. The nature of the legal sys-
tem, in particular the formal position of indigenous rights in the legal framework
(including the status of international conventions) is also important. Furthermore,
courts’ responsiveness depends on the legal culture: the norms of appropriateness
and judges’ perceptions of their own role in enforcing human rights influence the
manner in which courts respond to the claims voiced (Gloppen 2004: 15). Judges
are likely to be more responsive to indigenous people’s land rights claims when they
are generally committed to human rights and consider it part of their mandate to
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media campaigns, or pressuring political bodies — are considered more effective or
advantageous, this may affect the motivation for pursuing legal action (Gloppen
2004: 12). However, litigation may also be part of a broader mobilization strategy
comprising legal mobilization and political mobilization. Political strategies — both
legal and illegal - may also complement litigation and strengthen the voice of the
Mapuche.

The Mapuche people’s possibilities for voicing their land rights claims, and the
factors relevant to explaining “voice” — awareness, resources, barriers to access, the
law, and the legal system - are analyzed next.

Awadreness

The articulation and effective voicing of claims in court requires that the victims of
a rights violation are aware of their rights and the possibilities for redress through
the courts. The media may strongly influence the level of rights awareness, so it is
therefore important that the media have a focus on human rights in general, and
indigenous’ rights in particular. According to UN Special Rapporteur Stavenhagen,
the Chilean media pay little attention to indigenous people’s human rights. Staven-
hagen maintains that it is the duty of the media to “put forward an objective and
balanced view of such important issues as the struggle for the human rights of indige-
nous peoples” (4: 20). This duty has not been fulfilled by the Chilean media, which
on the contrary have played a significant role in the stigmatization of the Mapuche.
This is evident in the 2004 report of Human Rights Watch and Indigenous Peoples’
Rights Watch, according to which the press has advanced a view of the Mapuche as
inciters:

In coverage of the land conflicts in leading newspapers and journals, writers con-
tinue to emphasize the “infiltration” of Mapuche communities, reinforcing a view
of the Mapuche as subversives and terrorists. (HRW/IPRW 2004: 15)

The press does not hesitate to stress the violent character of the activities of Mapuche
activists, and phrases like “rural terrorism,” “racial conflict,” and “spiral of violence”
are frequently seen in the newspapers.

Rights awareness programs may enhance the Mapuche’s awareness about their
collective rights, including land rights. CONADI has established a Program of
Promotion and Information on Indigenous Rights, PIDI, with the aim of promoting
indigenous rights, extending information and aiding indigenous persons, families,
communities, associations and organizations in effectively accessing the benehts of
the public and private social network.?

9 Scc http:/iwww.conadi.cl/pidi.htm (March 10, 2006).
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It is important to underline the impact of nongovernmental organizations (NGOs)
and institutes specializing in indigenous issues on the awareness-raising of indige-
nous rights. One such organization is Indigenous Peoples’ Rights Watch (Observa-
torio Ciudadano), whose purpose is the promotion, documentation and defense of
indigenous peoples’ rights. One of the organization’s main objectives is to increase
the awareness within Chilean society and the state with respect to the situation of
Chile’s indigenous peoples and the need for recognition of and respect for the indi-
vidual and collective rights of the indigenous. Indigenous Peoples’ Rights Watch
also aims at enhancing the knowledge and capacity of the indigenous and their orga-
nizations for them to claim their rights.*® The Institute of Indigenous Studies at the
University of the Frontier, Temuco, is an academic and interdisciplinary research
unit that aims to promote indigenous people’s rights through intercultural investiga-
tion. The institute’s fundamental principles are to contribute to greater knowledge
about the indigenous peoples of Chile within society and in students’ education,
as well as to search for ways to improve the living standard of indigenous people
and strengthen their position in Chilean society." Another aim is to serve as a train-
ing center for indigenous organizations (and also for state officials). A great deal of
information about indigenous peoples’ rights is provided by Mapuche organizations,
of which many offer a large amount of documents, news and publications online,
thereby contributing to a greater knowledge of the rights of the Mapuche people
within society, as well as increased awareness among the Mapuche.

Resources

Access to important resources may enable the Mapuche to effectively articulate
their land rights claims. In this respect, associative capacity — the ability to form
associations with the capacity to mobilize around indigenous land rights issues —
is an important factor. The Mapuche may benefit from their common identity
and community solidarity to mobilize and sustain collective action. Associative
capacity also refers to what strategies are chosen to mobilize and to the ability to gain
international support in mobilization efforts.

Over the last few years, there has been an increase in Mapuche mobilization,
which may be seen in relation to the recent resurgence of Mapuche culture and
identity. In fact, more and more Mapuche are becoming aware of their tribal identity,
and it is becoming increasingly popular among the Mapuche to learn their native
language, Mapudungun.”? Furthermore, the ability to communicate and spread
information using modern means of communication, such as the Internet, as well as

' Sec http:/iwww.observatorioderechosindigenas.cl/ (March 10, 2006).
* See http:/Avww.estudiosindigenas.cl/ (March 10, 2006).
" Los Angeles Times 2003.
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One of the most important resources for disadvantaged people who wish to access
justice is legal aid. Legal aid for indigenous individuals and communities involved in
land conflicts in Chile is provided by CONADI’s Legal Defense Program (Programa
Nacionalde Defensa Juridica, hereafter PDJ). Law 19.253 on the Promotion, Support,
and Development of the Indigenous, otherwise referred to as the Indigenous Law,
establishes as one of the functions of CONADI the legal defense of the indigenous
and their communities in conflicts concerning land and waters, in addition to the
functions of arbitration and conciliation (Article 39, section d).

There are several legal advice centers in the southern regions inhabited by
the Mapuche; Bio Bio, Araucania and Los Lagos.'> The PDJ provides assistance
in cases such as the fixing of boundaries, petitions, transference, illegal occupa-
tions, usurpation of land, the restoration of terrain and writs of protection (Aylwin
2000: 48).

Despite the efforts of CONADI, it has been difficult to satisfy the legal needs
of the Mapuche, at least in the first few years of the legal program’s functioning
(Aylwin 2000: 49). The reason for this is that the demand for legal aid has generally
surpassed the capacity of the staff to respond adequately to the people who seek
their assistance. The program has simply not had enough personnel and financial
resources. Because of the latter, not all Mapuches have had a legal assistance office
for territorial conflicts in their neighboring areas, and some of those in need of legal
assistance have had to travel a long distance to obtain it. This is costly for people with
limited resources and may create a disincentive to seeking assistance. Geographical
distance was a barrier to legal assistance for the Mapuche-Pehuenche in Upper Bio
Bio in their territorial conflicts. Until 1997, CONADI only had one lawyer for the
whole Bio Bio-region, with the office situated about three hundred kilometers away
from Ralco (Aylwin 2000: 51). The problems related to CONADI'’s legal assistance
at the time are documented in a 1998 report on the dam projects on the Bio Bio
River:

CONADI lacks the institutional capacity to defend the interests of the Pehuenche
communities. Itssingle lawyer does nothaveastaffand receives a gasoline allowance
of only 150 dollars for the entire fiscal year; his regional office is 300 km from
Pchuenche territory. The Pchuenche do not have travel funds to meet with him.
CONADI has been ineffective in dealing with small conflicts and is already over-
whelmed by the negotiations with ENDESA over the issue of land exchange in
Ralco-Lepoy, which is only one part of the overall resettlement planning problem.
(Johnston and Turner 1998: 28, note 3)

However, the situation changed in 1997, when CONADI decided to add a lawyer
to the Upper Bio Bio region to attend to the defense of its communities (Aylwin
2000: 51).

5 See www.conadi.cl/djuridica.htm (February 25, 2006).
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Protest actions for the defense of indigenous land rights have included peaceful
demonstrations but also illegal actions such as the occupation of land or setting fire
to property or forestry machinery and vehicles. The judiciary has been brutal in its
response to the illegal actions that are carried out by the Mapuche in the struggle
for protection of their lands. The legal remedies the courts have employed have
been grounded in antiterrorist laws that were passed during the Pinochet era. The
employment of antiterrorist legislation permits the courts to measure out unusually
severe sentences. For instance, in the Poluco-Pidenco case, five Mapuche individuals
were sentenced to ten vears of prison for arson committed against two estates owned
by a forestry company (FIDH 2006: 41). On the sentence, Human Rights Watch
said that “it is a tremendously exaggerated response to the agitation in Southern
Chile” and that “by using the most possible rigid legal rule against the Mapuches,
the Chilean government is unjustly comparing them to people responsible for cruel
crimes such as homicide” (UDP 200s: 305).

Amendments were introduced to the law in 1991, during the Aylwin government,
in order to bring the public security legislation, inherited from the dictatorship,
in line with human rights standards. Paradoxically, it was these amendments that
changed the law into what prosecutors have considered an appropriate instrument
to apply to the kind of offenses committed in land conflicts. The consequence of
the reforms was the conception of terrorism not as a political or ideological offense
but simply as an extremely violent crime against the person (HRW/IPRW 2004: 21).
Among the crimes listed as potential crimes of terrorism is arson, the crime most
frequently applied to the Mapuche (HRW/IPRW 2004: 22).

Mapuches charged with illicit terrorist action are in part denied the guarantees
available to criminal defendants in the new criminal justice system.'? The employ-
ment of the antiterrorism law entails a much stricter criminal prosecution, in which
the rights of the defendants are limited (UDP 200s: 303). Under the antiterrorism
law, criminal investigations are conducted in secret for long periods of time (up to
six months), the names of many of the accusers are kept secret from the defendants
and prosecutors may to a greater extent than in ordinary criminal proceedings inter-
cept the defendants’ correspondence and tap their phones. There are limitations
with regard to visits and release pending trial is usually denied for months (UDP
2005: 303; HRW/IPRW: 2004: 20).

The application of antiterrorist legislation in the context of Mapuche social protest
is discriminatory, and constitutes a violation of the principle of equality before the
law, to which Chile is committed through the Covenant on Civil and Political

‘7 Chile’s new criminal justice system, in force since December 2000, offers several rights to criminal
defendants. Under the new system, hearings are oral and public, the fairness of the criminal inves-
tigation is supervised by a juez de garantia (a judge responsible for the pre-trial hearings) and the
defendant is provided with professional legal counsel by the Public Defender’s Office. Defendants
may have their pre-trial detention periodically reviewed (HRW/IPRW 2004 20).
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Rights. The UN Special Rapporteur on indigenous rights expressed concern about
the criminalization of the Mapuche’s social protest:

Under no circumstances should legitimate protest activities or social demands by
indigenous organizations and communities be outlawed or penalized. . . . [c]harges
for offences in other contexts (“terrorist threat,” “criminal association”) should not
be applied to acts related to the social struggle for land and legitimate indigenous
complaints. (Stavenhagen 2004: 22)

The government has recently presented a plan for the modification of the antiter-
rorist law but the process so far has made little progress. The government states that
it is analyzing the law and that a revision is needed (Anava 2009: 24, para 47). Aside
from discriminatory, the application of antiterrorist legislation in the prosecution of
the Mapuche — and the implications this has for the legal process and the type of
sentences rendered — has caused a profound distrust toward the judiciary. Indeed,
the Mapuche have little faith in the judicial system, which they conceive as dis-
criminatory and racist. The Chilean legal system’s discrimination of the indigenous
is confirmed by the UN Special Rapporteur, who maintains that the indigenous
in Chile are discriminated and disproportionately represented in the criminal jus-
tice system.® As pointed out by Jaime Madariaga, a lawver and defender of many
Mapuche, it is reasonable that the Mapuche lack confidence in a justice system that
in the past has stolen their lands, and that currently prosecutes them as terrorists.'?

The Law and the Legal System

Access to justice for the Mapuche also depends on the nature of the law and the legal
system. There must be a clear legal basis for indigenous rights to lands, territories,
and resources in Chile’s constitutional or legal framework. The degree of formalism
and bureaucracy influences the ability to voice land rights claims, because legal
formalities and complex procedures discourage litigation.

In Chile, a formalist legal culture and formalist processes, combined with a hier-
archical structure, constitute obstacles to the citizens’ possibilities for claiming their
rights in court (UDP 2004b: 14). The judicial process generally involves numerous
formalities that slow down the process and obstruct the possibilities for achieving
results. Practically all claims before jurisdictional entities require the senvices of a
lawyer. Hence, there is a significant gap with regard to access to justice between
those who are in possession of the resources to hire a lawyer and those who are not
(UDP 2004b: 16).

8 UN News Centre, April 8, 2004 (http://www.un.org/News/, May 10, 2006).
9 Interview with Madariaga by Cor Doeswijk, Radio Nederland Werelomroep, June 2004, Amsterdam.
See http:t/www.mw.n)/distrib/realandio/.
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suit was brought against ENDESA and CONAMA for violating the indigenous law
and the environmental law. In an unexpected decision on September 8, 1999, the
court accepted a legal motion filed by the Pehuenche litigants to suspend works
on Ralco while the case was being resolved, and ordered an indefinite halt to the
construction (GABB 1999a). When the ruling was appealed by CONAMA and
ENDESA a few days later, the court upheld its previous decision and rejected the
appeal, thereby further postponing construction on Ralco (Mapuche Nation 1999).
However, the decision was ultimately reversed following an injunction ruled by the
Court of Appeals of Santiago, and the works in Upper Bio Bio were allowed to
continue (GABB 199gb).

In March 2000, Pehuenche families brought two writs of protection before the
Court of Appeals in Santiago (El Sur 2000). Both lawsuits were aimed at reversing
the final electricity license authorizing the Ralco project. The first of these actions
was filed against the Minister of Economy for violations of the Waters Code, on
the grounds that ENDESA did not have the sufficient water rights to construct the
dam (El Sur 2000). The second writ of protection was brought against the president
of the Republic and the Minister of Economy for violating the indigenous law by
granting ENDESA the electricity license without having acquired all the necessary
land exchange contracts from Pehuenche residents (El Sur 2000). The indigenous
law establishes that indigenous lands can be traded for land of a similar value only
with the free consent of the owners. The authorities, on the other hand, claimed
that the electricity law of 1981 permitted expropriation of private property to provide
energy for the public good.

Both cases were ultimately rejected in a decision that established the effectiveness
of the license based on the electricity law (El Mercurio 200a). The court recog-
nized that ENDESA had fulfilled its obligations with respect to the environmental
authorizations, such as the relocation plan for the Pehuenche affected by Ralco.
The ruling also established that ENDESA did have the sufficient water rights to
carry through the construction (FI Mercurio 2001b). The decision was confirmed by
the Supreme Court in January of 2002 (E! Mercurio 2002).

In May 2003, the Sixth Civil Court in Santiago finally accepted the legal action
brought in 1997, and nullified the FIS and the decision that had given approval
for Ralco (EI Mercurio 2003). The court ruling was based mainly on the fact that
the process of the environmental impact evaluation was based on an agreement
between CONAMA and ENDESA that lacked legal foundation, because at the time
the agreement was signed, the legal norms regulating the system of environmental
impact evaluation (Law 19.300 of 1994) had not yet come into existence (Aylwin
2003a: 1). Thus, the construction of the dam on the Bio Bio River was in fact illegal
(Mapuexpress 2003). However, although the court nullified the authorization for
Ralco, itdid not order a suspension of the works on the dam. Therefore, construction
(of which 82 percent was already completed), was allowed to continue. CONAMA
immediately expressed their intention to appeal the court’s decision. However, the
parties entered into negotiations not long after the Inter-American Commission
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on Human Rights had accepted a legal action filed by the Pehuenche against the
Chilean state (Mapuexpress 2003). In September 2003, an agreement was reached
among the government, ENDESA, and the remaining four Pehuenche landowners
refusing to exchange their lands in Upper Bio Bio (Aylwin 2003b: 1). The agreement
put an end to the conflict and the Pehuenche renounced the legal actions they
had filed. The agreement involved economic compensation for the Pehuenche
women, terrain in exchange for the Pehuenche lands and economic contributions
to indigenous development programs.

In sum, the Santiago Sixth Civil Court showed a notable willingness to acknowl-
edge the land rights of the Pehuenche, more specifically their right not to have their
lands traded. The court ordered the suspension of the construction of Ralco, and
upheld its decision when CONAMA and ENDESA appealed. It was not until it
reached the Court of Appeals in Santiago that the decision was reversed. The civil
court further annulled the environmental authorization for Ralco, thereby declaring
the illegality of the project. In the other two cases, the Santiago Court of Appeals and
the Supreme Courtdemonstrated a reluctance to give effect to the Pehuenche’sland
rights claims, allowing the electricity law to take precedence over the indigenous
law.

What are the reasons for the courts’ reluctance to accept the land rights claims
of the Pehuenche in the Ralco case and of the Mapuche people in general? Is
there something specific about indigenous rights claims that provokes this lack of
responsiveness on the part of the courts, or does this reflect a more general lack
of responsiveness of the Chilean courts to citizens’ social, economic and cultural
claims? The judiciary’s record with regard to some civil and political rights provides
evidence that the latter might be the case. For instance, in the domain of free
speech and equal protection, the response of the judiciary has been unsatisfactory,
as explained by Couso:

Even after the end of authoritarian rule, the Chilean judiciary has been remarkably
passive about - if not actively contributing to — violations of those fundamental
rights. Such denial of judicial redress is also apparent in what the courts have not
done against statutes in blatant violation of the constitution. (Couso 2005: 121)

Couso illustrates the courts’ neglect in this area with an issue treated in the pre-
vious sections of this chapter: the employment of antiterrorist legislation in the
criminalization of Mapuche protest.

Indeed, to this day the Mapuche movement — made up of members of the country’s
most important indigenous population - is repressed by the government with the
help of antiterrorist legislation that should have been declared unconstitutional a
long time ago, both because it is applied to social protest which does not amount to
terrorism, and because it allows the government to violate due process guarantees.
The judiciary has so far been silent on this issue.” (Couso 2005: 121)
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The following section of the chapter seeks to identify some of the reasons for
the courts’ lack of responsiveness to the Mapuches’ land rights claims, as well as
the reasons for why some courts are more responsive than others. According to this
chapter’s framework, courts’ response to indigenous land rights claims is partly a
function of the voicing of such claims (the first stage of the litigation process), the
manner in which their concerns are articulated and the choice of legal strategy.
Courts’ responsiveness further depends on factors relating to the legal framework
governing indigenous land rights, the legal culture, and judges’ sensitivity toward
human rights issues.

The Legal Framework

The insufficiencies of the legal framework for the protection of indigenous land
rights, and the low status of international standards on indigenous rights, are factors
that affect the voicing of indigenous land rights, but they also have an impact on
courts’ response to such claims. Whether a court accepts claims related to the
Mapuche’s land rights depends on the legal basis for their claims, including the
protection of land rights in the legal framework and the status of international
indigenous rights standards. In addition to the insufficiencies of the indigenous law,
one must add the problemsrelated to the application of sectoral laws in conflicts over
indigenous land. In many conflicts, various concession laws are given precedence
over the indigenous law, thereby restraining the effect of the latter (UDP 2003: 10).

In the Ralco case, the indigenous law turned out to be ineffective in terms
of protecting the indigenous lands that were threatened by the construction of the
dam. The government forced the expropriation of the Pehuenche’s lands by applying
the electricity law of 1981, which imposed obligations on the indigenous, without
considering the regulations of the indigenous law. In the cases regarding the final
electricity license for Ralco, the electricity law took precedence over the indigenous
law. The electricity license severely affected the property rights of the Pehuenche
litigants because it was based on the electricity law, which allowed expropriation of
their lands as long as it served the purpose of providing energy for the public good
(UDP 2003: 17). The case illustrates how the legal framework for the protection of
indigenous rights is rendered ineffective when sectoral laws are ranked higher in the
legislative hierarchy.

Sectoral laws have also taken precedence over the indigenous law in other cases
related to land conflict. For the Mapuche-Lafkenche communities living on South-
ern Chile’s coast, access to coastal resources and fisheries was restricted when vast
coastal areas were registered in the name of non-indigenous persons, in conformity
with the provisions of the Fisheries Act (Stavenhagen 2004: 12). Other indigenous
peoples have also been affected by sectoral regulations. For instance, access to waters
has become restricted for the Aymara, Quechua and Atacameiio peoples because
of the application of the Water Code, which takes precedence over the indigenous
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Candidates are suggested by the immediate superior tribunal in the judicial hier-
archy, and the Ministry of Justice is responsible for appointing the judges (USAID
2002: 110).

In sum, the legal basis for litigating on indigenousland rights has been an impor-
tant variable in explaining courts’ response to Mapuche claims. In some cases sec-
toral laws, such as the electricity law and the water code, take precedence over the
indigenous law, rendering the latter ineffective. The Santiago appeals court decision
illustrates this. In addition to the nature of the law and the legal system, the legal
culture is formalist and conservative. I consider this to have an impact on courts’
responsiveness toward Mapuche claims, because the legal culture influences judges’
perceptions of norms of appropriateness on how to handle human rights issues, and
conservatism may make them less committed to human rights. Judges rarely apply
international human rights standards to their decisions, and I maintain that this has
a negative impact on courts’ response to indigenous rights claims.

The Chilean judiciary is generally characterized by lack of diversity on the bench,
in particular with respect to the representation of indigenous peoples. The system is
also class biased. These factors combine to make judges less sensitive to indigenous
rights issues, which in turn make courts less responsive to Mapuche claims. The
selection mechanisms for lower court judges are transparent and are considered
to strengthen judicial independence. The appointment procedures for Supreme
Court justices, on the other hand, entail a system that allows the court to nominate
candidates who have the most affinity to the existing court. This system favors
conservatism, and may to some extent explain why the higher courts seem less
responsive to indigenous land rights claims than the lower courts.

CONCILUDING REMARKS

The findings of this chapter lead to the conclusion that Chilean courts have not
assumed an active role in defending the land rights of the Mapuche people. There
are a number of reasons for this. Some of them have to do with the basis for
voicing indigenous land rights claims, and others relate to the manner in which
courts respond to Mapuche claims. Regarding the ability to voice one’s claims, at
first glance, it seems the Mapuche have a good starting point, considering some
aspects — mainly related to rights awareness and associative capacity. tHowever, the
Mapuche face a number of obstacles that impede access to justice. Despite the
barriers affecting the voice of the Mapuche, they have been able to bring legal
actions related to their land rights. The courts responded quite differently to the
Pehuenche’s claims in the lawsuits brought against the Ralco project. The Santiago
Sixth Civil Court acknowledged the Pehuenche’s land rights, first by ordering the
suspension of the construction on the dam, then by nullifying the environmental
authorization for Ralco. The Court of Appeals of Santiago, on the other hand,
reversed the decision to nullify the environmental authorization, and rejected both
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The evolution of the number of cases and litigation rates are some of the indicators
usually considered to evaluate this type of judicialization. Over the past few years,
Argentina has witnessed an increase in the number of proceedings filed at different
levels of the judiciary (see Table 10.2). Between 1993 and 2005, the total number of
claims presented within the National Judiciary increased by 28 percent, the number
of cases at the National Supreme Court increased by 48 percent, and the number
of federal cases presented in state jurisdictions by 71 percent. Another indicator
that shows the existence of this type of judicialization and that confirms the use of
legal claims as a strategic political tool is the percentage of abandoned cases. The
existence of a high proportion of cases abandoned before they reach sentencing
can be understood as a sign that case initiation is being used to put pressure on
political negotiations and to achieve extrajudicial resolutions (Hammergren 2002).
This reveals that legal claims are being used to achieve results that cannot be ob-
tained through other means. Although information regarding abandoned cases is far
from exhaustive, the existing data reconfirm that, although with less intensity than
in other Latin American cases, this alternative use of the courts can also be found in
Argentina.

TABLE 10.2. Case files submitted to the Supreme Court of |ustice, federal
courts, and state jurisdictions 1991—2005 (number of case files)

Total national Supreme Federal State
Year judiciary Court courts jurisdictions
1993 780,089 24,507 590,081 165,501
1994 1,017,941 36,657 691,155 290,129
1995 1,103,004 16,880 736,835 349,289
1996 913,395 23,519 661,172 228,704
1997 1,103,045 9.639 753483 340,823
1998 1,004,777 7,888 719,908 276,981
1999 1,089,798 13,595 760,909 315,294
2000 1,003,781 17,290 766,685 219,800
2001 956,104 14,262 4,375 227,467
2002 1,343,275 41,860 894,490 406,925
2003 1,053,179 31,290 726,806 295,083
2004 993,889 37,559 674,492 281,838
200§ 1,000,317 36,202 681,147 282,968

Source: Pader Judicial de la Nacién. Corte Suprema de Justicia. Estadisticas 1999—2005.

Why and when did people turn to the law in Argentina? As mentioned earlier,
explanatory hypotheses include cultural motivations, changes in political and legal
opportunitystructures, as well as the presence of a dense support structure enabling
legal mobilization. The cultural explanation holds that changes in the country’s
legal culture that occurred after the transition to democracy in 1983 resulted in
an increased use of the legal system. This hypothesis implies that the transition to
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democracy produced changes in citizens’ perceptions about the role of the law,
which in turn led to an increased use of the law. To demonstrate the cultural
hypothesis, we need to establish not only that the legal culture changed, but also
to demonstrate that these changes gave rise to different behaviors with regard to the
law and the judicial system. Even if it is possible to indicate changes in legal culture,
establishing this causal relationship between legal culture and legal behaviors is
more problematic. As the literature has shown, the main challenge to the cultural
argument is not so much the identification of something that can be labeled as “legal
culture” or the identification of changes in the legal culture, but rather proving how
those changes bring about specific behaviors.

An alternative explanation is that the judicialization process results not from
changes in legal culture, but rather from changes in the opportunity structure for
legal claiming. This argument assumes that certain social behavior, such as an
increase in the use of the legal procedures, is related to the differential costs the
institutional opportunity structure imposes on the actors’ strategic choices. These
opportunities can facilitate or hinder certain behaviors (Tarrow 1994).? Evaluations
of the institutional opportunity structures affecting judicialization must consider
variables such as the constitutional guarantee for individual rights (bill of rights),
judicial independence, rules governing the selection and tenure of judges, and
procedural rules regulating access to the courts. These variables affect the confidence
litigants have in the ability of the judiciary to address their claims, the extent to
which they see the legal process as a strategic resource for the achievement of goals,
and the strength and height of the access thresholds to the judicial system. It is
expected that highly complex procedural mechanisms, low judicial independence,
and nontransparent designation and destitution procedures will be related to lower
levels of judicial activity. Recent judicial reforms in Latin America concentrated
on the transformation of these variables. They introduced changes to ensure less
politicized mechanisms for the selection, for the promotion, and demotion of judges,
they lowered access barriers and modified the legal standing of those able to initiate
claims, and attempted to increase transparency by enlarging the number of actors
involved in the selection of judges.

A third argument states that the increased use of legal procedures is related
to the existence of support structures that democratize access to the courts (Epp
1998). Support structures are important because they allow plaintiffs to make and
persist with their claims and because they provide them with specialized resources
to enable access the courts. Support structures include organizations dedicated to

2 Tarrow defines the political opportunity structure as the “consistent — but not necessarily formal,
permanent, or national - signals to social or political actors which either encourage or discourage
them to use their internal resources to form social movements” (1994: 54). Although in Tarrow’s
writing the characteristics of the political opportunity structure are intended to explain the emergence
of a particular social movement, other authors have also related its features to the success or failures
of their actions (see, for example, Kitschelt1986).
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litigating righw issues, willing and competent lawyers, and financial resources for
legal claiming. In a classic article, Galanter (1974) argued that the “haves” enjoy
more litigating resources because their repeated interventions provide them with
more sophisticated knowledge of the legal processes, access to specialists, and allows
them to build a “bargaining reputation.” Support organizations provide individual
weak legal actors with the benefits usually enjoved by “repeat players”; that is, they
provide them with specialists, a relined knowledge of the law and legal processes,
and the possibility of persisting in their claims. Support structures therefore enlarge
access to the courts and result in the expansion of the process of judicialization. This
is related to specific political and institutional conditions, but also to the existence of
specific structures that increase actors’ abilities to take advantage of those conditions.
Indeed, favorable settings and low institutional thresholds for legal claiming are
irrelevant if potential legal actors face an unfriendly opportunity structure or if there
are no agents able to take advantage of favorable opportunity structures: in such
circumstances judicialization of claims will likely not occur.

JUDICIALIZATION AND LEGAL CULTURE IN ARGENTINA

As signaled in the previous section, the cultural explanation assumes that modifi-
cations in perceptions or beliefs about the intrinsic value of the law bring about
changes in behavior regarding its use. Specifically, this implies that increases in
positive perceptions about the performance of the judiciary will increase the use of
legal procedures and lead, in turn, to an intensification of the judicialization process.
This chapter does not discuss what can be identified as legal culture or whether or
nota causal relationship betweenlegal culture and legal behavior exists. It will show
instead that even assuming that there is something that can be identified as legal
culture and even assuming a causal relationship between culture and behavior, the
Argentine case does not provide evidence of a positive relationship between percep-
tions and judicialization. Indeed, data for the Argentine case show that although
in the last twenty years normative perceptions about the law and evaluations about
performance of the judiciary have worsened, the use of legal procedures and the
process of judicialization has intensified (See Table 10.3 and 10.4).

To evaluate this relationship, I draw on public opinion surveys that have assessed
perceptions about the performance and credibility of the judiciary since 1983. Given
the lack of systematic and historical statistics to cover the entire period under study,
data are drawn from a range of different sources. In spite of the methodological
problems this may involve, it should be noted that there is no other information
available and that the trends shown by these pieces of information are consistent.
“Confidence in the judiciary” or “prestige of the judicial institution” are the only
dimensions that have been evaluated in a systematic way since 1983. For the first
part of the period (1984—2001), data come from a survey conducted by “Portal de la
Justicia Argentina” (Table 10.3); data for the second part (1995-2004) come from the
Latinobar6metro (Table 10.4).
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system, and the barriers for access (such as mandatory legal assistance requirements,
legal standing of collective associations to initiate legal actions, or to claim on diffuse
interest cases).

The following paragraphs describe some of the institutional conditions present in
Argentina and the changes that occurred after 1983. Although the constitution was
originally promulgated in 1853, prior to 1983 the political system was characterized by
constant instability. Repeated changes between authoritarian and democratic gov-
ernments distinguished the first eight decades of the twentieth century, weakening
not only the guarantee of the constitution itself, but also negatively affecting judicial
independence. The 1983 transition inaugurated the longest and most stable demo-
cratic regime Argentina has enjoyed since independence. In 1994, a constitutional
reform expanded individual and collective righk and introduced reforms in the nom-
inations procedures for judges with the aim of increasing judicial independence.
Individual and collective righ% guarantees have been in place since 1983, no gross
politically motivated human rights violations have occurred,’ electoral competition
has been free, and no major restrictions on free speech have been reported.

The 1994 constitutional reform established several important changes usually
associated with an increase in judicialization.® Although the judiciary was created as
a bureaucratically differentiated system in 1853, in the 199os a number of its functions
were allocated to specific institutions such as the Office of the Public Prosecutor,
the Public Defender’s Office, the National Ombudsman, the Magistrates Council,
and the Judicial School. The 1994 reforms also gave constitutional rank to several
human rights conventions? and incorporated collective rights such as environmental,
consumer, and indigenous rights as well as protections against discrimination. The
new constitution also increased the number of actors entitled to advance injunctions
and authorized the ombudsman and civic associations to defend diffuse rights.® To
promote judicial independence, the new constitution also modified the mechanisms
to appoint judges and the bodies in charge of judicial review.

5 For a review of human rights violations that have taken place in democracy, see the different annual

reports claborated by the Centro de Estudios Legales y Sociales (www.cels.org.ar).

On the 1994 constitutional reform, see Smulovitz (199s); Negretto (1g99); Sabsay (2000); Gelli (2005).

7 The 1994 constitution established in Section 73, article 22 that the following international treaties
are “part of this Constitution and are to be understood as complementing the rights and guarantees
recognized herein”: the American Declaration of the Rights and Duties of Man; the Universal
Declaration of Human Rights; the American Convention on Human Rights; the International Pact
on Economic, Social, and Cultural Rights; the Interational Pact on Civil and Political Rights
and its empowering Protocol; the Convention on the Prevention and Punishment of Genocide; the
International Convention on the Elimination of all Forms of Racial Discrimination; the Convention
on the Elimination of all Forms of Discrimination against Women; the Convention against Torture
and other Crucl, Inhumane, or Degrading Treatments or Punishments; the Convention on the Rights
of the Child. It should be also noted that, for example, the United Nations International Agreement
on Economic, Social, and Cultural Rights assumes that rights might be violated by the absence of
public policies.

& See Article 43, Argentine Constitution (1995) and Saba and Bohmer (2000).
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These changes modified the opportunity structure in ways that promote judi-
cialization as far as they expanded constitutional guarantees, enlarged the number
of actors entitled to advance cases, and reinforced mechanisms for strengthening
judicial independence. However, legal changes by themselves did not ensure the
enforcement of the new measures; indeed, since 1994, constant political battles have
occurred to try and secure the guarantees set out in the reforms. For example, mea-
sures to increase judicial independence such as the creation of the National Judicial
Council (Consejo Nacional de la Magistratura) took a long time to be approved and
were subsequently reformed in ways that led to heated debates about new forms of
political interference.? Indeed, one of the main issues in posttransitional political
debates in Argentina has been the extent of the judiciary’s independence. Judicial
independence is difficult to measure and studies have been few'; however, surveys
consistently show that the public and experts complain about the lack of external
independence of the Argentine judiciary. Although as Helmke notes, opinions do
not necessarily reflect the actual independence of the judiciary (2005), when actors
assess whether the new opportunity structures have become a reality, the impact
of this general perception cannot be underestimated. In addition, following the
transition, Argentina experienced one episode of Court packing in 1990" and after
2003 the impeachment of two Supreme Court judges.” In 2003, concerns about
the politicized and dependent character of judges of the Supreme Court led to the
approval of presidential decree 222, which limited the president’s discretion to select
judges to fill Supreme Court vacancies. These self-imposed limitations included a
public commihnent to maintain a gender, technical, and legal expertise balance
on the Court and procedural changes that included a thirty-day period for public
commentary prior to the submission of the nominations.'

The right to advance amparos (injunctions)* is also related to the openness of
the institutional opportunity structure. Amparos are actions that can be initiated

? The 1gg4 Constitutional Reform created the Judicial Council. The Council did not start meeting
until 1999, when the legislature finally agreed on its composition. In 2006, a new law modified its
initial composition.

Recent studies have evaluated judicial independence by considering the number of judicial decisions

againstthe government in the Supreme Court (Helmke 2005), using expert surveys (Kapiszewski 2006),

or considering a set of variables such as the composition and stability of the Court (the appointment

process, judicial tenure protection, and presidential use of court-packing) and justice voting against
the executive and justice salary protection (Chavez 2004a).

In 1990, Menem almost doubled the size of the Conrt when he expanded it from fve to nine judges;

see Chavez (2004b).

Although the political cloud and threats from the government led to the resignation of three judges

(Nazareno, Lopez, and Vazquez), when the impeachments of Judges Boggiano and Moliné @'Connor

took place, they followed constitutional procedures in a legislature controlled by the govemmental

party.

3 Since Decree 222 was promulgated, four vacancies were filled in the Supreme Court according to the
newly established procedures. Although there are still no studies regarding the independence of the
new judges, controversy about their technical merits has disappeared.

4 See Smulovitz (1997); Sabsay (1996).
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transition to democracy. Yetthis increased permeability does not necessarily translate
into effective enforcement.

SUPPORT STRUCTURES AND JUDICIALIZATION IN ARGENTINA

Support structures encompass rights advocacy organizations and lawyers, as well as
availability of financing sources or free legal services. According to Charles Epp
(1998:18-19), support structures are important insofar as they enable widespread and
sustained litigation by weak or powerless actors and because they provide these actors
with resources such as technical capacities, time for rights claiming, bargaining
reputation, and experience. To evaluate their impact in the case of Argentina, this
section considers the nature of the support structure prior to 1983, and the ways in
which changes in the support structure since 1983 relate to increased use of the
courts.

My argument regarding the construction of the support structure in Argentina is
as follows: the expansion in the number of lawyers'? at the outset of the twentieth
century and the changes in laborlegislation in the 1940s and 1950s created a supply of
legal professionals willing to address nontraditional conflicts, increased the demand
of lawyers specialized in labor disputes, and put a new public in contact with
them. When political conditions deteriorated in the 1g6os and 1970s, the novel legal
needs of their previous clients favored the adjustment of the skills of some of these
lawyers. History forced their transformation into civil liberties lawyers and changes in
macropolitical circumstances (dictatorship and transition) led lawyers and plaintiffs
to explore new uses of the law. If law was previously viewed as a defensive tool
for protection against unfavorable circumstances, after the transition, law became
a tool for advancing social and political demands. In turn, rights advocacy lawyers
and victims created not only rights advocacy organizations but also sought financial
resources to sustain and expand their actions.

At the outset of the twentieth century, most of the legal profession performed
traditional roles.’® In the 1930s, the increase in the number of lawyers led to changes
in the social background of the members of the legal profession and adverse polit-
ical conditions gave way to their involvement in the defense of political and social
prisoners and to the organization of different support associations. The expansion of
university enrollment resulted in the emergence of a significant segment of middle-
class lawyers that was not part of the traditional social networks of the profession.
Their political and professional exclusion led them to search for alternative are-
nas and ways to exercise their professional skills.” These alternative spaces and

"7 See Leiva (2005: 287—g); Verchioli (2006: 68).

8 The section drawson Verchioli (2006), Schjolden (2005), Saldivia (2002), Carnovale (2009), Chama
(2003) and Meili (1998).

9 In1g17, for example, these new lawyers together with law students created a free legal service in the
University (Consultorio Juridico Gratuito). Verchioli (2006: 78).



Judicialization in Argentina 245

activities included the legal defense of political and social prisoners, participation
as legal representatives of trade unions, and the creation of several civil associa-
tions, such as Liga Argentina por los Derechos del Hombre (LADH), Comité de
Ayuda Antifascista, and Comité Pro-Amnistia por los Exiliados y Presos Politicos de
América. These activities allowed “oukiders” to exercise the profession and to bypass
the obstacles imposed by their lack of social links with the more traditional sectors
of the profession.® These activities created new venues for professional insertion
and the development of specialized legal skills. At the same time, intervention in
these arenas put lawyers in contact with trade unions and with a new public.* Their
activities involved denunciation of public liberties violations, claims for damages
related to the transformation of labor conditions, participation in the design of new
labor laws, legal representation of workers and trade unions, and the creation of
specialized university courses and journals. Insofar as involvement in the world of
labor invariably included attending to the repression of political and social activists,
lawyers ended up being gradually introduced into other fields of the practice of law.
Thus, the exercise of the legal profession unexpectedly transformed them into early
advocates of “the rights of man.”

In the 1940s, with the triumph of Peronism, trade union membership expanded
and the regulation of employment conditions enlarged the supply of lawyers special-
ized in labor matters and the demand for their skills by workers and trade unions.
The creation of a mass of lawyers with expertise in labor issues also enabled the
establishment of a privileged relationship between sectors of the legal profession and
a public of social activists and potential plaintiffs. When in the 1950s and again in
the 1970s political conditions changed and adversely affected workers, trade union-
ists, political activists, and common citizens, those victimized resorted to the legal
professionals they knew. Whereas in the past they had requested their expertise to
remedy damages related to labor disputes, they now demanded their skills to confront
challenges associated with forced disappearance and illegal imprisonment. Plaintiffs
appealed to the lawyers they had met in their previous encounters with the law and
lawyers specialized in labor matters adjusted their skills to the new demands of their
clients. “La Forza del Destino” facilitated the encounter and transformed them into
civil liberties lawyers. Once this transformation took place, other related changes
came about.

# Juan Atilio Bramuglia was an honorary member of the Argentine Labor Confederation (Confed-
eracién Obrera Argentina), of the General Confederation of Labor (CGT), and legal representative of
the Telecommunication Workers’ Union (Unién Telefénica), of the Transportation Union (Uni6n
Tranviarios) and of the Railroad Union (Unién Ferroviana). Another lawyer, Nicolds Solito, was a
member of the central committee of the Railroad Union and of the Social Pension Institute (Cimara
Gremial del Instituto Nacional de Previsién Social) (Verchioli 2006: 83).

As Line Schjolden has shown, at the outset of the twentieth century, workers started to use the courts
in an attempt to redress grievances with their employers on an individual level. Schjolden also notes
that “throughout the first forty years of the twentieth century, judges. . . . occupied a central position
as professionals in the resolution of the social question” (2005: 273).
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by lawyers with previous social involvement, including the Comisién Argentina
de Derechos Humanos (CADHU), the Asamblea Permanente por los Derechos
Humanos (APDH), and the Centro de Estudios Legales y Sociales (CELS).* The
“de facto” specialization of lawyers in human rights issues that had taken place in
previous periods started to become more systematic, and these lawyers began to be
recognized as professional “human rights experts.” The strategies they developed dur-
ing those formative years indicate that their public role was redefined: they became
both legal experts and legal militants. Lawyers participating in these associations
understood they had to use the loopholes of existing laws to achieve advantages in
their claims against the dictatorial government. Whereas lawyers belongingto APDH
favored filing collective claims, lawyers associated with CELS preferred to present
paradigmatic cases that could have jurisprudential consequences and potentially
multiplying legal effects. One by-product of their activities was the intensification of
international connections with other lawyers and transnational organizations, and
the creation of a new and ideologically diversified cohort of young professional
lawyers that became “human rights” experts.

Thus, when the transition to democracy took place in 1983, a new cohort of lawyers
and associations were in place. Their previous professional practice had showed
them that they could use the law to achieve political and social transformation. In
the new political circumstances, they started to use their acquired professional and
expert skills to strengthen the democratic institutions, expand the rights agenda, and
promote the enforcement of rights. Signal events such as the trial of the Junta Com-
manders in 1985% not only revealed a judiciary that could discipline the powerful
and defend the rights of the weak but also showed that the law could become an
institutional mechanism for the resolution of other tvpes of disputes. After the 1994
constitutional reform modified the resources available for the promotion of rights,

% The Comisién Argentina de Dercchos Humanos (CADHU) (1973-83) was mainly integrated by
lawvers who had been part of the Peronist Lawyer Association and by members of the Asociacién
Gremial de Abogados de Buenos Aires. The Asamblea Permanente por los Derechos Humanos
(APDH), created in 1975, was formed by leaders of political parties and lawyers. Many of its lawyers
had participated in the Liga por los Derechosdel Hombre as defenders of political prisoners. Relatives
of victims subsequently joined the organization. The Centro de Estudios Legales y Sociales (CELS),
created in 1978, was formed by relatives of the disappeared. Most of its members were also lawyers. Its
activitiesincluded documentation of state terrorism and provision of legal counseling and assistance
to the victims' relatives, especially in the case of the disappeared. Since the democratic transition,
CELS’ activities have expanded to include other areas for legal intervention, such as social, women,
and environmental rights.

In 1985, members of the four military Juntas that ruled Argentina between 1976 and 1983 were tried for
grossviolationsof human rights. As a consequence of this trial, former military President Jorge Videla
and ex-Commander in Chief of the Navy Admiral E. Massera were given life sentences, ex-President
E. Viola was given seventeen years in prison, and the Junta members for the Navy and Air Force,
Admirals Lambruschini and Brigadier Agosti, were given eightyears and three years and nine months,
respectively. Members of the fourth Junta were acquitted because the Court considered that evidence
against them was insufficient and inconclusive. See Acuiia and Smulovitz (1997).
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human rights lawyers started a process of conversion to becoming public interest
lawyers. Although most of them did not abandon their previous engagement with
humanrights issues, many of them - and most of the existingadvocacy associations —
expanded the range of topics addressed and started to include other matters, such as
minority, social, and environmental righbs.

This brief historical reconstruction signals the process that led to the emergence of
asupply ofadvocacy lawyers and organizations. Although the information to trace the
evolution and magnitude of their universe is still unsystematic, this reconstruction
indicates that by 1983 a supply of specialized cause lawyers had been in the making
for some time. They had experience in adjusting their trade to different social and
political challenges and they had already met some of their potential clients in their
previous interactions with labor law.

Other more recent and scattered pieces of information reconfirm the trends
outlined here. A recent study about rights advocacy NGOs in Argentina® shows
that 15 percent of them were created before the transition to democracy, 40 percent
between 1983 and 2000, and the rest after the political and economic crisis of
2001.* Information regarding the number of users of free legal services is also
incomplete; however, these are now provided by an increasing number of public
agencies, lawyers’ councils, and universities.*® In addition, several universities have

27 See Smulovitz and Urribarn (2006).

# The survey identified the following rights advocacy organizations: ADC; ACI]; CEDHA; CEJIL;
CELS; INECIP; AAPS; ARGEN]US; Biosfera; CIPPEC; Conciencia; Ejercicio Ciudadano; FORES;
Fundacién Ambiente y Recursos Naturales; Fundacién Atlas; Fundacién Cambio Demacritico; Fun-
dacién Contemporénea; Fundacién El Otro; Fundacién Nueva Generacién Argentina; Fundacién
Vida Silvestre; Greenpeace; Habitat v Desarrollo; Ideas; IIED-AL; Instituto Social y Politico de la
Mujer; OIKOS; Poder ciudadano; Proteger. Some of these, such as COFAVI, have branches in more
than onc city in Argentina.

* The following agencies and universities provide free legal services: Defensoria de Pobres y Ausentes
en lo Civil y Comercial, Defensoria General de la Nacién; Defensoria Contencioso Administrativa de
la Ciudad Aut6noma de Buenos Aires; Centro de Formacién Profesional de la Facultad de Derecho
y Ciencias Sociales de la UBA; Colegio Piiblico de Abogados de la Capital Federal; Programna Asistir
del Ministerio de Trabajo; Divisién Juridica Asistencial de la Procuracién General de la Ciudad de
Buenos Aires; Consejo de los Derechos de Niiias, Nifios y Adolescentes del Gobiero de la Ciudad de
Buenos Aires; Direccién General de la Mujer del Gobierno de la Ciudad de Buenos Aires; Asociacién
de Abogados de Buenos Aires; Centro de Formacién Profesional de la Facultad de Derecho de la
Universidad de Belgrano; Fundacién Ambiente y Recursos Naturales - Programa Control Ciudadano
del Medio Ambiente; Fundacién Poder Ciudadano; Fundacién Sur Argentina; Red Argentina de
Asistencia Legal y Social; Oficina de Asistencia Integral a la Victima de la Procuracién General de
la Nacién; Centros del Plan Social de Asistencia Juridica a la Comunidad del Ministerio de Justicia;
Direccién General de Atencién y Asistencia a Ja Victima Subsecretaria de Derechos Humanos;
COPINE - Gobierno de la Ciudad de Buenos Aires; Consejo Nacional de Nifiez, Adolescencia y
Familia; centro de Informacién Social, Asesorfa Legal Popular (C.1.SA.L.P.); Defensorfa del Pueblo
de la Ciudad de Buenos Aires; Ministerio de Trabajo Asesoramiento Gratuito; Subsecretaria de
Derechos Humanos del Gobierno de la Ciudad de Buenos Aires; INADI - Instituto Nacional contra
la Discriminacion; Defensor del Pueblo de la Nacién - Lic. Eduardo Mondino.
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established free legal clinics.3° For example, a recent study of free legal services
in the city of Buenos Aires showed that the number of claims dealt with by the
Women’s Municipal Office grew from 10,984 in 1995 to 39,874 in 1999.3"

After the transition, financial resources for advocacy NGOs and for the promotion
of access to justice policies have been supported by private and public international
donors such as the USAID, the Ford Foundation, the Open Society, the National
Endowment for Democracy, and the British Council. In 1983, the Ford Foundation
defined two major priorities for its grants in the South American region: promo-
tion of civil and political liberties and access to social justice and legal services.
Their goal was to strengthen the ability of local, nonpartisan human rights organiza-
tions to investigate, document, and publicize human rights abuses and to promote
rights awareness among disenfranchised groups. Friihling signals that the Founda-
tion’s human rights program had two additional aspects. First, it awarded grants
“to research centers, universities, and bar associations not previously involved with
these issues” and, second, it promoted the inclusion of research and actions on top-
ics related to institutional violence, administration of justice, and with a new range
of nonpolitically motivated rights violations (Friithling zo00: 67). Different sources
agree that financial support to the associations that promoted the use of public
interest litigation was critical for the development of legal strategies as a political
tool3* Since then, advocacy lawyers and organizations have participated in the legal
reform of institutions, such as the nomination process of Supreme Court, and have
advanced public interest claims that include poverty discrimination cases against
public bureaucracies, environmental claims against private and public enterprises,
and claims arising from violations in the provision of health services.33

Although the creation of rights advocacy organizations and lawyers intensified
after 1983, as indicated here advocacy lawyers and organizations have been in the
making in Argentina since the beginning of the twentieth century. Thus, the growth
in the numbers of advocacy organizations and lawyers cannot be seen simply as
the result of the transplantation of legal agendas and procedures in the posttransi-
tion. A preexisting number of organizations and a dense network of lawyers with
expertise and experience in dealing with political and social claims were critical for
the development and success of the advocacy organizations created in the wake of

% Free legal clinics have been established at Universidad de Buenos Aires (UBA), Universidad de
Palermo (UP), Universidad Torcuato Di Tella, Universidad Nacional de Tucumian, Universidad
Nacional del Comahue, Universidad Nacional de Cé6rdoba, and Universidad Nacional de La Plata.
The UBA and UP clinics work jointly with CELS and ADC.

3 Defensoria del Pueblo de la Ciudad de Buenos Aires. Servicios de Patracinio y Asesoramiento Juridico
Gratuito en la Ciudad de Buenos Aires.(n/d). For information regarding the free legal clinic at
Universidad de Buenos Aires, see Scioscioli (2005).

# See Sikkink (1996: 67) and Sikkink and Keck (19¢8: g7-102).

3 For an illustration of the claims filed by these different advocacy organizations, see www.adc.org.ar;
www.acij.org.ar; and www.cels.org.ar.
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Novel Appropriations of the Law in the Pursuit of Political
and Social Change in Latin America

Pilar Domingo

INTRODUCTION

The purpose in this chapter is to develop a framework of analysis to advance our
understanding of the processes that have led to the adoption of novel legal strategies
by a variety of social and political actors in recent Latin American politics, as well as
to examine the changing political narratives around rights and the rule of law that
have accompanied these new strategies. The emphasis is on tracking what appear
to be new forms of judicial activism, legal mobilization and what have been called
“rights revolutions” in the region, and doing so from the broader perspective of legal
culture and beyond the confines of the formal legal institutions or the courtroom.

Bearing in mind the diversity of experiences in Latin America, the emphasis of
the chapter is on societies that share some of the following characteristics: where
regime transition is relatively recent and brings with it a variety of political expe-
riences connected to the struggle to redress human rights abuses of the past (with
varying levels of effectiveness); where the notions of rule of law and rights-based
democracy remain weak projects in reality, but have acquired greater discursive pro-
jection than at any other time of constitutional and state-building endeavors in the
region; and (in some cases) where legal pluralism has acquired to varying degrees a
prominent political face.' These are processes that to all appearances coincide with
and are causally connected to new forms and greater levels of judicial activism, or
judicialization of political and social conflict.?

' 1 will also refer to cases that fall outside these limits in order to illustrate the points made throughout
the chapter. Although the emphasis in the main is on countries that share the features mentioned,
there are some interesting “judicializing” experiences taking place in some countries that do not. An
example is Costa Rica, which has had no recent transition, is relatively culturally homogenous, and is
free of transitional justice dilemmas.

Scholarship on judicial politics and judicialization in Latin America has blossomed in the last fifteen
years. See, among others, Sieder et al. (2005); Gloppen et al. (2004); Pasara (2004); Prillaman (2000);
Taylor (2008); Chavez (2004); Hilbink (2007); Helmke (2005); Rios-Figueroa and Taylor (2006);
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The analytical perspective of legal culture, as outlined by Couso, Huneeus, and
Sieder in this volume, allows us to address the complex interface between legal
institutions and broader attitudes and beliefs about the law, legality, and law-like
discourses (such as rights discourses). The chapter looks at the intersection between:
legal culture and judicialization processes through the prism of changing narratives
around rights; citizenship and rule of law; new forms of legal mobilization; and
recent institutional developments that are affecting how judiciaries respond to,
promote (say, through judicial activism) or resist legal action based on rights claims.
It is the complex interaction between these processes that this volume endeavors
to capture in the different chapters. Added to this, as Couso, Huneeus, and Sieder
(Chapter 1) indicate, Santos’s (2002) analysis of multiple or plural socio-legal spheres
coexisting within the same space (reflecting personal, local or community, national,
and global systems of rules) with different degrees of compatibility or tension, but
that are deeply interconnected, is an especially useful perspective for understanding
the political role of law and shifting attitudes toward the law in contemporary Latin
America. It allows for a more nuanced understanding of the layers of rules and
norms that shape the political and social fabric of societies characterized by social,
cultural, and/or ethnic differences (although this is quite variable), as well as by
political histories of poorly embedded state formation. Moreover, it allows for a
better reading of the connection of these rules and norms to different constellations
of power structures.

It is the relational and changing dynamics of the different layers of legal culture,
loci of norm production and judicial developments that are important in advancing
our understanding of processes of judicialization of politics and the implications
for redefining (or sedimenting) structures of political and social power. Changes in
legal culture and attitudes toward the law and legality are processes that are histor-
ically, culturally and politically situated. By identifving the processes behind shifts
in legal culture we can advance our understanding of how norms and value systems
are renegotiated and redefined over time. The concern of this chapter is to reflect
on what these legal transformations look like in Latin America and the political
implications that they have. Specifically, it maps out changing political narratives
and symbolic representations about citizenship, rights and rule of law in connection
to new trends in judicial activism and legal mobilization. Essentially, the social and
political dynamics analyzed here speak of multiple layers of legal understandings
and norm production that surface outside the state and state law. Recent trends in
Latin America concerning the politicization of legal pluralism around community
justice systems and indigenous rights in connection to transformative narratives of

Domingo (2004); Gargarella et al. (2006); Gauri and Brinks (2008); Brinks (2008). On the bottom-
up processes of mobilization around rights and accountability, see, for instance, essays in Tulchin
and Ruthenberg (2006); Peruzzoti and Smulovitz (2006); Molyneux and Lazar (1999); Santos and
Rodriguez-Garavito (2005).
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citizenship and state society relations are an example of this. Rights revolutions are
examples of such processes of change. Rights battles are essentially about struggles
over the distribution of power and social transformation. They mirror normative (and
changing) aspirations of what society should look like. They are historically situated
and are constantly open to redefinition and renegotiation. Rights battles reflect the
shifting balance of political and social forces, and they can be more or less violent,
or more or less channeled through state institutions, such as courts (Epp 1998).
However, transformations of legal forms and legal languages, and the prominence
of these, also take place at other levels and in different spaces. The discursive and
symbolic dimension, say, of rights revolutions, while indeed connected to what is
happening in the formal legal sphere, speaks to other levels of shifting values and
beliefs regarding social, political, and economic power relations.

Over the lastfew decades in Latin America, more visibly so than at any other time
in the region’s political development, allusions to the concepts of “rights,” “rule of
law” and “citizenship” have become relatively prominent features of the legitimation
currency across a broad range of social and political actors. What is interesting is
that these terms constitute political narratives that are being appropriated by very
diverse actors in not dissimilar ways, but in fact are likely to have very different
meanings within the same national context. Thus, they remain inevitably deeply
contested concepts, and often they reflect opposing political aspirations in what
are, to varying degrees, heterogeneous and culturally diverse societies.The recent
discursive prominence of these concepts coincides with, and is causally linked to
parallel processes of state-building and institutional reform — including widespread
judicial reform in the context of the global agenda of goodgovernance (and variations
on the theme). ‘Thus, changing social perceptions about rights, legal forms, and the
usefulness of legal mobilization strategies from below are interacting at the same
time with top-down processes of institutional change.

What follows is less about engaging with the theoretical issues outlined here
and more about mapping the social, political, and institutional processes that might
amount to novel appropriations of the language of law and legality by different actors
in politically instrumental ways in Latin America. So what constitutes judicialization
from this broader perspective of changes in legal culture? The following features,
none of which are either necessarv or exhaustive components of judicialization, serve
by way of a preliminary description of the phenomenon under observation, and may
in different ways be causally connected (here the specific national experiences vary
enormously).

First, legal representations may acquire greater symbolic prominence at the level
of ideas and at the level of practice of political and social engagement. Second, this
reflects changes in legal culture and attitudes about law and legality, and the use-
fulness of legal forms, which may prompt instrumental forms of legal mobilization
to advance particular interests. Third, constitutional changes, such as the revision
of bills of rights, may prompt this kind of subjective alterations in attitudes toward
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legal forms. Fourth, institutional change, such as judicial reform, may create new
opportunity structures for new forms oflegal mobilization from below. New forms of
judicial activism within the courts (whatever the cause of this - judicial reform from
above, orlegal mobilization from below) may contribute to generating a greater pub-
lic prominence oflegal forms. Finally, we may see new legitimation discourses (both
from above and within grassroots movements) framed in legally rooted language -
such as that of rights, promoting a culture of rule of law and legal accountability.
These kinds of alterations may be nationally located (but may respond also to global
processes of legal globalization in a variety of ways) and promoted by very diverse
actors.

It is important to stress that in the endeavor to observe the changing role of law
and legal discourses in political and social life in Latin America by no means do
I suggest that the law, legality, and legal forms have necessarily become the main
form of political and social exchange either strategically or symbolically. It is not
the case that the law is everywhere, nor that political and social mobilization in the
region is even predominantly structured around this. The premise is much more
modest, but I think true: legal representations have become more frequently resorted
to in instrumental ways by a wide range of actors who in the past either were not
prominent in the political and social landscape (judges and litigating lawyers), or
tended to use other strategies and languages that were not framed in terms of rights
or rule of law (social movements and subaltern actors) to advance particular social
and political causes.

To the extent that the chapter addresses whether this contributes to processes of
social transformation, or the emancipatory potential of rights and legal mobiliza-
tion overall, it takes as given that this is a piecemeal process at best. Nonetheless,
important changes have taken place that have shifted some important normative
premises and symbolic representations regarding law and legality, citizenship and
rights, which may have a lasting effect on power structures — and their redefinition.
Indeed, in some cases — for instance, recently in Bolivia, albeit still with very uncer-
tain consequences — the political enthusiasm around foundational experiences of
constitution writing in any event reflects a deep confidence in the empowering, and
even revolutionary, potential of legal change led by grassroots movements.

In the following section I identify three clusters of processes that constitute the
judicialization of social and political life that we are witnessing in the region—
notwithstanding the enormous variations between (and within) countries in terms of
how these are playing out. First, I consider the impact of the power of ideas, which
inthe current wave of democratization includes as never before emerging narratives
around rights, due process, accountable government and rule of law, and how these
ideas connect to discourses of legitimation and empowerment. Second, I stress the
multiactor dimension of these processes that both drives and, in turn, is driven by
the process of juridification. Third, I distinguish the institutional processes of change
that are afoot and the institutional spaces within which judicialization processes
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are playing out. Here, in some cases judicial and related reforms have created
opportunity structures that facilitate new forms of legal voice and new spaces for
rights claims to be articulated.

JUDICIALIZATION, RULE OF LAW AND THE DEVELOPMENT
OF RIGHTS REVOLUTIONS IN LATIN AMERICA

So what does the process of judicialization look like to the extent that it is tak-
ing place in Latin America? The three clusters of processes developed below can
help us work out the different pieces of the puzzle. Crucially, it is the interac-
tion between the three that lies behind the changes in legal culture and judicial
politics.

‘The Power of Ideas

Locating the process of judicialization within the realm of ideas allows us to think
about how normative shifts are articulated in connection to our perceptions about
legality and law. The power of ideas can, under certain conditions, be a force
of change. However, this is historically situated. Moreover, the process by which
different social groups or political actors appropriate discourse and ideas in itself
inevitably involves transforming and adapting their meaning and representation to
reflect specific power struggles and aspirations of social transformation.

With regard to contemporary political developmentin Latin America, three inter-
connected sets of ideas have achieved prominence in the language and design of
political projects and social aspirations and stand out as dominant and recurrent
themes in the phenomenon of judicialization: rights, rule of law, and legal account-
ability. These are, in turn, inextricably tied to how current political projects in
Latin America, whether they be top-down or subaltern manifestations of politi-
cal struggle, either (a) legitimate their strategies; (b) define, voice, and publicly
defend their interests and demands; (c) articulate their claims through law and legal
forms; or (d) seek to limit and check holders of public office in their exercise of
power.

If we look first at the question of rights, it is no coincidence that their growing
visibility is taking place at the pinnacle of the era of human rights, namely, the end
of the Cold War period and the third wave of global democratization. Fluman rights
and universal rights-based conceptions of democracy have come to the fore in the
legitimation discourse of modern states in the last sixty years, but more explicitly so
in the last wave of democratization.

This is particularly the case in Latin America where already earlier cycles of polit-
ical liberalization, in terms of constitutional development, reflected a classical (and
at times especially precocious) incorporation and expansion of modern notions of
citizenship rights followingthe traditional “Marshallian” sequence of civil, political,






262 Pilar Domingo

the advocacy and human rights NGO community regarding how to engage in legal
battles on rights issues at the local, domestic and international levels. In addition,
these struggles have not been only aboutjudicial victories but also about establishing
symbolic gains and winning on the ethical front (Smulovitz 2005). The importance
of the experience of transitional justice cannot be underestimated in terns of its
contribution to reshaping attitudes toward the rule of law and the possible benelits
of legal mobilization (Smulovitz 2002).

Second, the symbolic and normative link between democracy and rights-based
citizenship seems to be more visible. This varies enormously in the region. It is
truer for Argentina than Mexico, and extremely precarious in Guatemala. This is
somewhat linked to the activation of the garantiste aspects of constitutionalism in
Latin America, at least at a discursive level — and it is also connected to the rights
narratives being pushed by the transitional justice processes. In the early stages of
the transitions to democracy, a prevalent concern was aboutsecuring political rights
and cleaning up the process of electoral competition. The advances in this respect
have been formidable - the United States would have much to learn from many
Latin American countries about electoral probity and clean competition. Over time,
concerns with other dimensions of citizenship rights have become more vocal, in
part under the leadership of a growing community of human rights NGOs, and,
in some cases, because of the expansion of rights through constitutional reform
processes (Brazil in 1988 and Colombia in 191 are ready examples). Increasingly,
more garantiste aspects of constitutional democracy have come to the foreground
of rights narratives. Questions about civil liberties, freedom of the press, and due
process in criminal justice are more visible in the public debate. This in part has
driven the wave of criminal justice reforms aimed at replacing investigative systems
with accusatorial systems that are more propitious for due process and for securing
the rights of the accused (Duce and Perez-Perdomo 2003). At the same time, as
Brinks’s (2008) telling study of Argentina, Brazil and Uruguay shows, the change
on the ground remains extremely patchy and uneven. Especially as far as criminal
justice and policing are concerned, impunity, corruption and the “unrule” of law
continue to prevail, and systemic disregard for civil liberties correlates strongly with
high levels of inequality.

Nonetheless, what has gained normative strength is the notion of empowerment
through rights.® Over time, what has emerged is the discovery of the citizen as the
moral centerpiece of any political (and indeed developmental) project, at least in
discursive terms both among the political science community of transitions scholars

$ The transitions literature was initially loathe to engage with the messy notion of more substantive
questions about rights. More recently, the studies on the quality of democracy, (notably spurred on
by O'Donnell 1993 and 2004), have acknowledged the defects of more minimalist understandings
of democracy as an analytical tool by which to observe the features of political development in the
region.
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(with greater or lesser enthusiasm) and the community of practitioners who have not
been successful in consolidating their political projects on the strength of electoral
reform alone (important as this has been).

Moreover, the top-down incorporation of notions of righw-based citizenship into
political discourses has also been facilitated by emerging patterns of social and legal
mobilization from below, pressing for rights claims to be part of the political agenda,
or for concrete rights conflicts to be resolved. These include such disparate exam-
ples as the U'wa community’s legal and transnationalized battle with the petroleum
company Oxy over territorial rights in Colombia (Rodriguez-Garavito and Arenas
2005); the rights claims by savers in Argentina around the corralito (restrictions on
withdrawals of bank deposits) government decision following the financial crisis
in 2001 (Smulovitz 2005); and in Bolivia the social mobilization in Cochabamba in
2000 around the right to water, where the main battlefield was the street rather than
the courtroom, but the discourse was around entitlements. This enthusiasm with
rights discourses must be seen against the backdrop of very diverse —and potentially
conflicting — understandings and symbolic meanings about what they entail. More-
over, mobilizational strategies from below are not limited to the courtroom but to
varying degrees combine with other forms of protest politics.

A third area of rights narrative that is also contributing to shaping contemporary
imaginings about citizenship, legality and state-society relations is connected to
the political struggles around notions of cultural difference, indigenous rights and
legal pluralism in some countries in the region. An important normative shift in the
language and public debate around rights was the acceptance of the principle of dif-
ference as the product of two global but also locally specific struggles: gender politics
and indigenous rights movements. While these have become powerful normative
claims, the debate regarding universalism versus the principle of difference is still
playing out in the complex quest to reconcile what are two potentially conflicting
perspectives. For instance, the politics of indigenous rights is taking different forms
throughout the region. Important changes have already been assimilated through
widespread (but differentiated) constitutional reform in the 199os in recognition of
indigenous rights and legal pluralism.? Regardless of how these issues evolve and are
politically resolved in the end, since the 199os there has been a region-wide move-
ment toward engaging with claims for the recognition and formalization of legal
pluralism. This is proving to be important in terms of how different legal spaces and
understandings of law and norm production are being negotiated in the wake of
political victories by subaltern projects, such as that of the socialist and indigenous
movement Movimiento al Socialismo (MAS) in Bolivia led by the indigenous and
cocalero (coca-leaf producer) leader Evo Morales, who won the presidential elec-
tions in 2005 and in 2009. Here the constituent process of 2006 included an attempt

7 The politicization of indigenous claims and legal pluralism are discussed in the essays in Sieder
(2002a); Yashar (2005); Assies et al. (199g); and Van Cott (2000).
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corresponding mechanisms by which government and public office can be held to
account according to specific legally and constitutionally defined standards. The
concern with accountability has been taken up by the community of rule of law
promoters (academic and practitioners), and anticorruption champions. Overall, the
empbhasis has been to render more robust the mechanisms of institutional oversight
and judicial review."

In terms of the appropriation of legal strategies as a form of empowerment from
below through the voicing of rights claims, or denouncing wrongdoing by public
authorities and thus activating the appropriate judicial investigation, the scholarly
contributions by Peruzzotti and Smulovitz (2006) on the study of social forms of
accountability significantly advance our knowledge of how attitudes toward legal
forms and the instrumental use of law have been redefined in some important
respects at the level of society.'* Here the emphasis, perhaps more than on enforce-
ability, is on answerability and often more at the ethical, denunciatory and reputa-
tional level than at the level of concrete courtroom successes and actual convictions
of wrongdoers. Nonetheless, the media airing of corruption scandals or rights con-
flicts, whether they are staged in a courtroom or not, may have a knock-on effect on
how attitudes toward the law and legality are unfolding. However, to the extent that
patterns of impunity persist over time,incipient faith in narratives of rule of law and
accountability (if not in judicial institutions themselves that continue to be poorly
viewed) are likely to weaken.

Thus, ideas about rights, rule of law and accountability have permeated the
language of politics and legal mobilization, albeit in diverse and complex ways and
with different meanings and symbolic representations about the law, legal forms
and understandings of social justice. Tracing the genealogy of how ideas about law,
legality and legally rooted discourses are shaped and used within state and society
contributes to our mapping of processes of judicialization. IHere we have visited
some novel ways in which ideational discourses and perceptions about rights and
rule of law are texturing attitudes toward the law and legality. We must also ask who
is using this legalistic language and resorting to legal forms, to what purpose and
what this tells us about judicialization. In connection to this, to what extent are these
actors being driven by the ideational trends discussed earlier in their appropriation
oflegal forms? To what extent are they in fact generating new ideas about norms and
legal truths (whether these are formally articulated or not)? And to what extent are
they constrained by the structural, institutional and global context within which they
are operating? These are important research questions that should be the subject of
further inquiry.

The following section unpacks the different actors involved in new forms of
judicialization.

" Seeessays in Mainwaring and Welna (2004); Maravall and Przeworski (2003); Schedler et al. (1999).
2 Smulovitz and Peruzzotti (2003); Peruzzotti and Smulovitz (2006); Smulovitz (2002).
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Multiactor Nature of Judicialization Processes

Identifying the multiactor nature of judicialization allows us to map the different
levels at which changes in legal culture are taking place and with what consequences
for the different social actors and legal spaces involved.

Here I identify four types of actors. At one level, judicialization processes in the
region in the last twenty years have been the fruit of developments within the broad
family of civil society, grassroots social movements and NGO activism, both locally
and globally situated in relation to the instrumental use of law. Typically — but
not exclusively — these processes have been led by human rights and victims’ asso-
ciations in the wake of transitional justice struggles. Second, I briefly review the
development of legal strategies and changing attitudestoward the law at the level of
political elites and top-down manifestations of state-building projects. One example
isthe way in which competing political parties (as in Mexico) are increasingly using
the courts to exercise political oversight over each other, especially in connection
to electoral disputes (Berruecos 2001). Third, there is the community of legal pro-
fessionals, namely, judges and the formal legal community more broadly speaking,
which now has greater political and public visibility than in the past. Finally, at the
international level, the donor community’s support for good governance and rule of
law promotion, and the work of international human rights activists and organiza-
tions, has considerably contributed to the process of judicialization. The boundaries
among these different communities and interests are by no means always clearly
delineated, and there is considerable overlap between some of these actors.

The point here is that in different ways and at different levels we can observe novel
forms of appropriation of legal strategies and legally rooted discourses to advance
specific normative goals, and political and ideological agendas, some of which are
at odds with one another in many respects, while others coalesce to a consider-
able extent. In some respects, it is perhaps even possible to speak of a historically
unprecedented convergence of an unlikely coalition of interests between traditional
political opponents in the history of many of these countries. The confluence from
different political, ideological, and cultural perspectives toward a seemingly relatively
common language of rights, rule of law and accountability and commensurate
recourse to apparently similar forms of engagement with the rules of political and
social interaction — and the law - is relatively unprecedented in much of the region
(with some notable exceptions — Chile, pre-1973, or Costa Rica, for instance).

At the same time, though, this convergence of rights-based discourse and legal
mobilization strategies should not obscure the different political agendas they repre-
sent and the diversity of aspirations regarding alternative views about the ordering of
social, political and economic life that they stand for (albeit in complex, sometimes
overlapping, sometimes contradictory ways). What is noteworthy, in this process of
judicialization of social and political conflict, is that similar legal structures and nar-
ratives are being appropriated in not dissimilar ways to serve very different interests
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and agendas, and, in some cases, to attempt to redeline the rules of the game from dif-
ferent political and normative premises. For instance, the expansion of constitutional
review in Chile in 2005 was intended as a progressive move. However, it opened
up the possibility for the conservative sectors of Chilean society to mobilize legally
to achieve a constitutional review ruling in 2008 against the “morning-after-pill.”
(Couso and Hilbink 2009).

On the one hand, a broad family of civil society associations, social movements
and rights-related NGOs have deployed, over the last two decades, an array of legal
mobilization strategies, which developed arange of legally rooted discourses around
which to articulate and voice concrete claims of justice and social reform. The first
wave of this activity occurred with regard to human rights and victims organizations,
such as the Mothers (Madres) and Grandmothers (Abuelas) of the Plaza de Mayo in
Argentina, deploying a range of legal and nonlegal strategies to secure some degree
of transitional justice, either through the courts or through different exercises in
truth-telling, historic memory and public denunciation in connection to human
rights abuses committed under authoritarian rule. The experience in this field
of rights advocacy led to an ongoing commitment by human rights activists, and a
transfer of their accumulated legal expertise and knowledge to other forms of human
rights abuses, now taking place under democratic rule. Human rights NGOs have
developed, moreover, transnational advocacy networks that worked beyond national
boundaries.'* The Centro de Estudios Legales y Sociales (CELS, Centre for Legal
and Social Studies) in Argentina is an especially telling example of an advocacy
and human rights organization that has put its accumulated experience and legal
expertise, originally focused on transitional justice issues, to the service of other
rights claims and emerging legal debates around judicial politics and rights battles.

The neoliberal public policy orientation of the 1g80s and 199os paradoxically
through a decentring of the state led to the discovery of civil society and the activation
of civil society associative capacity in response to these policies. In some cases, this
bred novel forms of legal mobilization and social accountability at the grassroots
level driven by the language of rights, rule of law and social accountability. I have
already made mention of the U'wa case in Colombia and the savers’ claims in
the corralito case in Argentina. To this we can add the Barzon debtors’ movement
in Mexico, which in a similar spirit mobilized legally against what were seen to be
illegal hikes in interest payments following the 1994 financial crisis (Domingo 2005).
The adoption of legal mobilization strategies or rights languages as a mobilizing
instrument has taken many forms in recent decades throughout the region among
traditionally subaltern actors. Legal strategies may be neither a prominent feature of
their mobilization arsenal nor especially successful in the courts, but political and
social struggles from below now, more so than at any other time, seem to be framed
explicitly in the language of rights.

1 Keck and Sikkink (1998); Sikkink (2002 and 2005).
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Now civil society is made up of highly disparate forms of associative social actors
(NGOs, various types of associative organizations, community-based social move-
ments, etc.). It isa contested and disperse concept in terms of the range of interests
it covers, the types of voice it includes and the strategies it deploys. Moreover,
civil society (in its different guises) by no means necessarily reproduces practices of
social conduct conducive to representative, deliberative, participative — or even law-
abiding — modes of democratic conduct. The point here is about how novel forms of
engagement with the law and legal instruments are emerging from different social
spaces to contest particular areas of power relations.

The novelty lies first in the recourse to legal mobilization strategies to pursue goals
of social transformation or in defense of particular interests. Here the instrumental
value of resorting to the law is not always about obtaining judicial victories in the
court, but rather about channeling specific demands into the public sphere through
acts of legal mobilization to render them visible, thereby activating public debate on
previously ignored issues (Smulovitz 2005). Second, framing claims that voice aspi-
rations of social transformation in the language of rights has the possible advantage of
bestowing the legitimate power of legal voice upon the political struggle at hand (in
contrast to other, perhaps more radical, strategies that may not have proved successful
in the past). Finally, there is a sense that the very process of appropriation of the lan-
guage of rights in itself constitutes an act of empowerment and political participation.

To the degree that the community of human rights NGOs and the transnational
network of advocacy activists have become established, it is possible to observe a
degree of normalization and routinization of the recourse to legal mobilization from
below." Overall, though, it is important not to overstate the scale of change in terms
of rights revolutions and legal mobilization strategies from below that this represents.
These phenomena are now visible perhaps in ways that are unprecedented in the
history of subaltern political struggles in the region. Even so, judicialization has
neither fundamentally altered the rules of political and social engagement, nor
necessarily delivered the goods effectively in terms of the substantive aspirations of
social transformation behind these struggles. Nonetheless, even piecemeal victories
can make a difference to the interested parties.

New forms of engagement with the discourse of rule of law and legality have
also taken place within the political elites and related top-down projects of state
reform. To some extent, this reflects a conjunctural engagement with the remit of
the good governance agenda by governing coalitions of political forces. However, it
also reflects recourse to a legitimation strategy in the face of regionwide deficits in
the political credibility of more traditional forms of political representation (political
parties and parliaments) in liberal democratic structures that were weakly embedded

" This is true for instance of Argentina through the work of such organizations as CELS, which has
successfully orchestrated a wide range of legal mobilization strategies to secure a number of legal
battles before the courts from below and also at the level of the Inter-American Court of Justice.



270 Pilar Domingo

in society. Top-down and elite recourse to the language of legality, and even to
attempts at rule of law reform, may well have originated in systemic crises of regime
legitimacy. The juridification consequences of these processes can be found in the
repetitive allusion in public debate to the need to strengthen rule of law, limited
governmentand democratic rights. Of note is that this narrative occurs very similarly
across the ideological spectrum. For instance, forty years ago the political left and
grassroots movements in Latin America were in the main not interested in the
law or training in law. Rather, what abounded in the left were sociologists and
development economists. Now there is a new drive for activists of the left to train in
law in order to be well equipped for contemporary political engagement in which
constitutional reform features strongly, and the political impact of judicial activism is
more prominent (Couso 2005a). On the right, the discourse of economic liberalism
has included allusions to the merits of legal security and predictability, the rule of
law in the market and the imperative of protecting property rights.

Changes in the community of legal professionals (judges and lawyers) have also
contributed to processes of judicialization of politics. Judicial activism is more visible
now than at any other time in the region’s political history, and this reflects how
judges and the legal community have adapted to a changing environment of the
new rule of law discourse. In some countries judges are also rethinking their role
in society as a result of the combined processes of democratization, rule of law
reform (discussed next), changing societal expectations about judicial processes and
the ideational shifts described earlier. This, in turn, may be manifested through
increased judicial activism.

There is a need for further research on these changes in the legal culture of the
justice community, and we also need to develop a clearer understanding of the kind
of dialogue that seems to be emerging between the world of jurists (traditionally
a closed and inaccessible community, linguistically and almost deliberately obtuse
and exclusionary; the aim was to exclude the layperson from the world of laws
and legal forms) and the world of social movements now more engaged in rights
narratives and legal mobilization strategies (Pasara 2004). Much of this dialogue until
recently has been mediated by human rights organizations. Increasingly though, a
new generation of lawyers and advocacy activists is emerging from the very ranks of
the social movements and communities themselves that are mobilizing legally.'s

Finally, at the global level, human rights activists and organizations have played
an important role in mobilizing regionally and internationally and in providing a
network of support and shared knowledge for local and grassroots efforts at legal
mobilization around rights issues (Sikkink 2002). In addition, the growing interna-
tional and regional networks of law-related professionals, such as organizations and

'S This is the case among the rank-and-file members of Exo Morales’s MAS movement in Bolivia. This
has been evident in connection to the experience of “constitution-writing,” where legal expertise has
become especially valuable.
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exercise or the particular political conditions of the foundational moment. The
expansion of the Bill of Rights attempted by the MAS government in the Constituent
Assembly of 2006-8 was met with virulent and violent opposition by the political
right. Overall, though, the tendency in the region has been toward an expansion
of rights, in accordance with the evolution of the UN treaties and global struggles
around specific rights. For instance, national commitments to support gender rights
and children’s rights are very much part of the evolution of constitutional law in
accordance with intemational norms of good state conduct. During the 19qos, the
constitutional formalization of indigenous rights and recognition of legal pluralism
had been relatively widespread following the ILO Convention 169, while at the same
time being increasingly politically controversial.

Second, almost every country in the region undertook comprehensive judicial
reforms with far-reaching, overall effects, although it did not necessarily significantly
improve the credibility or quality of rule of law. Judicial reforms addressed the
explicit political standing of the courts through changing the review powers of high
court judges, the judicial appointment systems to reduce political control, and in
some cases included the establishment of constitutional courts. Other reforms were
aimed at enhancing the quality of justice administration, improving access to justice,
efficiency and increasing transparency.

With regard to the former, there is little doubt that these changes affected the
political standing of high court judges, although with varving political and social
impact and with different responses in terms of judicial activism. In Costa Rica

(Wilson 2005, 2006) and Colombia (Cepeda F.spinosa 2005; Uprimny 2006), the
creation of new constitutional tribunals has led to new forms of social pressure on
the state to meet commitments in their respective Bills of Rights through the devel-
opment of socially progressive and innovative constitutional jurisprudence. This has
been particularly so regarding social and economic rights and, in Colombia, indige-
nous rights. In both cases, this has affected public policy decisions in connection to
the distribution of public resources. Not all new constitutional courts have engaged
in the same type of judicial activism. In Chile, for instance, the constitutional court
has opted for maintaining rigorous control of the legality of the acts of government
but has shied away from judicial activism overall (Couso 2005b). Other courts have
been active but more erratic in terms of the political line they have displayed -
such as the Argentine Supreme Court. The rules of appointment and the degree
of politicization of the high courts have been relevant factors in this respect. In the
new constitution of Bolivia, a plurinational constitutional tribunal is provided for,
the appointment mechanism of which includes an element of election by popular
vote. Overall, the change in rules of review and standing of courts on constitutional
matters has an impact in shifting public perceptions regarding the role of judges in
matters of public importance (for better or for worse) and, in some cases, in creating
new opportunity structures that have encouraged new forms of legal mobilization
from different social and political quarters.
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CONCLUSION

This chapter has developed a preliminary mapping of the different component pieces
that constitute the process of judicialization that has emerged in Latin America over
the last two to three decades, taking into account the different forms that this
has taken in country-specific experiences, but which nonethcless reveal recurrent
themes.

Three clusters of processes were identified that contribute to the process of judi-
cialization, albeit in complex, uneven and contradictory ways. First, at the level of
ideas, it would seem that more so than in the past the language of political and
social conflict is framed in a convergent use of legally rooted discourses around
rights, rule of law and accountability. Second, the multiactor nature of this process
of judicialization was identified. The appropriation of the language of rights and
law is taking place across a broad spectrum of political and social actors who are
using this language and with associated forms of legal mobilization in the pursuit
of particular political projects and agendas of change (or protection of the status
quo, in the case of established political elites). Third, the chapter described the
backdrop of far-reaching institutional and constitutional reform against which these
processes have taken place. These reforms have provided new opportunity structures
for processes of judicialization of politics to take place, either through new forms
of judicial activism reflection, a new form of engagement with political context by
judicial actors (judges), or through greater activity in litigation strategies, which are
taking up the opportunities afforded by some of these reforms.

Itis at the intersection among these three clusters of processes of change in relation
to social perceptions about law, legality and judicial processes where we can observe
the process of judicialization of social and political conflict in Latin America. Of note
is the complexity of rights discourses and the plurality of legal meanings attached
to these in the context of rapidly changing institutional environment. There are
parallel processes developing in interconnected ways - and possibly in some cases,
contributing to what amounts to a rights revolution of sorts, bearing in mind the
very modest achievements. This is evident through greater representational and
symbolic manifestations of uses of the law, legal instrument and legal discourses.
This is occurring not only at the level of ideas but also at the level of practices. In
turn, these processes are connected to novel ways in which political power is being
disputed and transformation discourses are being legitimated. Bolivia’s constituent
process is especially telling, as competing social groups are essentially fighting to
stake their claim over the official legal and constitutional narrative.

It is worth ending on a cautionary note. The skeptics of the transformative or
cmancipatory potential of judicial politics or legalization of political discourses
around rights will rightly point out that on the ground poor quality citizenship and
deficient rule of law characterize the reality of a vast proportion of the population in
Latin America. The recent years of the war on drugs and terror and the escalation of
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the problem of citizen security in much of the region is affecting narratives around
rights and civil liberties. In addition, we have vet to see what the full impact of
the financial crisis will be on levels of inequality and social decomposition. The
consequences for citizenship and rights narratives do not augur well in the current
climate.
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