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Introduction

None can love freedom heartily, but good men; the rest love not 
freedom, but license.

—John Milton

R ights discourse is like respiration in the American body politic.
Rights are so integral to our understanding of citizenship that
invoking them is nearly as reflexive as breathing. Our nation

was founded on the principle of natural rights—the idea that because
human beings have an inviolable worth that is logically prior to the
establishment of government, the most important rights are recognized,
rather than conferred. All other positive rights, such as those enumerated
in the Constitution, are seen as ultimately having their source in the
basic natural rights of life, liberty and the pursuit of happiness.

Due to the importance of natural rights to our political culture, 
a certain linguistic carelessness which employs rights terminology as a
shorthand way to speak about what is morally right, and a sense among
the citizenry that the government ought to provide them with what 
is good, we find today that almost any issue of social importance is
couched in the language of rights. The law, as the protector of such
rights, is therefore seen as essential to the achievement of a good life.
And yet, we need only peruse the daily newspaper, sample the offerings
of television and cinema, or consult the typical college professor or
recent Supreme Court ruling to discern the attitude that the human dig-
nity upon which natural rights are founded is so indefinable and open-
ended that the law must avoid any pretense whatsoever of acting as a
moral guide in the conduct of human life. The founding principles of
our nation are increasingly considered to be not life and liberty, but
rather liberty and life. Autonomy is regarded as the fundamental right
from which all other rights necessarily flow. Life itself, once regarded as
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XII • INTRODUCTION

the law’s chief occupation, is now thought to be at the service of personal
freedom. The individual person, who was once the focus of the law’s pro-
tection, is now at risk of being subsumed within a greater concern for
rights themselves. Thus, modern man will easily “proclaim his social
sympathy and strike a militant posture in defense of rights, but he can
no longer explain why that biped who conjugates verbs should be the
bearer of ‘rights.’”1 In our relentless search for autonomy, we have lost
our sense of what it means to be human. This fact is most salient in the
field of bioethics, where the very definition of man is continuously
altered to justify increasingly ambitious attempts to exert human control
over life and death.

The ideal of untrammeled individual autonomy that is waved like a
flag nearly everywhere today grows out of a worldview which supposes
that objective principles of right and wrong do not exist, or are irrelevant
to the conduct of human life. Thus, it is supposed, there are no ultimate
limits that need to be respected, and man is absolutely free to make of
himself whatever he likes. But we should think very carefully before
pledging our allegiance to such a view. What is to be gained by crossing
the line between recognizing the inviolable moral worth of the individ-
ual, and holding the individual in such high regard that he becomes the
source of value itself? Man’s unbridled conquest of nature culminates in
the idea that the last frontier to be conquered is human nature. But once
this battle is won, we must ask with C. S. Lewis, “Who, precisely will
have won it?” For “the power of Man to make himself what he pleases
means the power of some men to make other men what they please. ...
There neither is nor can be any simple increase of power on Man’s side.
Each new power won by man is a power over man as well. Each advance
leaves him weaker as well as stronger.”2

Once we eschew the objective values that gave meaning to the
words “good” and “evil,” and presume that their meaning is a matter of
personal opinion, the result is necessarily a society where the parameters
of humanity and moral worth are set by those with the power to do so.
But then, by what principle are the powerful to decide what is good? In
fact, “At the moment of Man’s victory over Nature, we find the whole
human race subjected to some individual men, and those individuals
subjected to that in themselves which is purely ‘natural’—to their irra-
tional impulses. Nature, untrammeled by values, rules the Conditioners
and, through them, all humanity. Man’s conquest of Nature turns out, in
the moment of its consummation, to be Nature’s conquest of Man.”3

mailto: rights@palgrave.com


INTRODUCTION • XIII

Asserting rights outside the context of man’s integral connection to both
society and truth results not in man’s liberation, but in the exploitation
of the weaker elements of society by the stronger, who are but slaves
themselves to their own unchecked appetites.

In The Republic, Socrates suggests that he and his young interlocu-
tors move their discussion of justice from the level of the individual to
that of the city, which being larger, will make justice “easier to observe
closely” (369a). In like fashion, this book looks to the existence of uni-
versal human rights as an example writ large of the relationship between
the person, society, and objective truth. To think about the meaning of
natural rights on the international level is necessarily to consider them in
the most fundamental sense.

The concept of human rights represents an entirely new principle in
world politics in its assumption that individuals, not just states, are the
proper subject of international law. The Universal Declaration of
Human Rights was written largely in reaction to Nazi Germany’s total
disregard for objective moral principles, in the hope of providing a moral
basis for judging the state’s treatment of the individual. Unlike America’s
founding document, the Declaration of Independence, the Universal
Declaration was intentionally written without reference to a Creator in
order to recognize in secular (read “nondenominational”) terms the
objective moral principles necessary to the just ordering of the relation-
ship between citizen and state. Even at the time of its creation, the
Declaration was challenged by those who contended that the values
expressed therein did not represent universal values. This debate has only
grown over time, and today academic journals, library shelves, and UN
documents are crammed with various explanations of the universality of
human rights. Within this camp is another debate regarding which spe-
cific human rights are paramount. Regardless of the various ways in
which they are defined, human rights are essentially thought to represent
the inviolable moral worth, or dignity of the human being.

Most present day defenders of universal human rights, however, are
not philosophically equipped to support their case, since they are
attempting to articulate a vision of universal human nature independent
of objective moral principles. They cannot justify the universality of
human rights insofar as they insist on defining them outside of the con-
ceptual universe from which such rights derive their meaning. In other
words, the dominant arguments for universality are themselves relativis-
tic and incapable of supporting their own tenets. They do not provide
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XIV • INTRODUCTION

the hoped-for morally “neutral” explanation of human dignity, but
rather a new moral philosophy altogether which upholds personal auton-
omy as the highest good. Thus, the current philosophical justifications
for universal human rights, pursued to their logical conclusions, actually
undermine the idea of human dignity. They threaten to replace the
“hard,” obvious tyranny, which human rights language was devised to
combat, with a “soft” tyranny—less discernible and therefore, perhaps,
all the more insidious.

Despite this, the very existence of the Universal Declaration of
Human Rights and the general respect with which the idea of human
rights is regarded does tell us something about the relationship between
humanity and the world. The struggle to recognize a natural human dig-
nity that exists apart from government fiat shows that our deepest yearn-
ings are for a good beyond the political realm. But in what does our
dignity reside? Starting with the assumption that ontological questions
are too controversial to be useful in articulating a vision of human rights,
modern defenders of universal human rights take man himself as the
highest good. Seeking transcendence without truth, mankind worships
itself at the expense of the weakest elements of society. The person is
understood not as the human being simply, but as the autonomous
human. The result is nothing more than a travesty of authentic human
rights—a high-minded device for legitimizing the interests of the strong.

How did we get to this point? What can explain our philosophical
impoverishment when it comes to understanding human dignity in a
way that is not subject to whim, and how can we find our way out of this
dilemma? Such questions call for a closer look into the relationship
between the individual, truth, and the political order. The ancient
philosophers upheld the importance of truth, sometimes at the expense
of individual happiness; moderns focus on the happiness of the individ-
ual to the point of disregard for truth. Spanning this yawning gap is the
advent of Christianity, which upholds both the human person and
objective truth in equal measure. Modern rights philosophy properly
begins with Grotius and Locke, who, in reacting to the gauntlet of polit-
ical realism tossed down by Machiavelli, and to Christianity itself, con-
struct a political philosophy that is ultimately divorced from the idea of
objective good. This leads inevitably to our current crisis of understand-
ing in human rights.

The logic of natural law is the only anchor capable of keeping
human rights from bobbing aimlessly about in a sea of meaninglessness.
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If truth does not exist, neither do human rights. We must therefore
reconsider the question of human rights from the perspective of natural
law. Using St. Thomas as a guide, this book ponders the meaning of
human rights from the standpoint of an ordered universe. From this vista,
it is apparent that if human rights are to be based in anything other than
the raw exercise of power, there can be no human “right” to abortion.

It may well be that all of the goods that are enumerated in the
Universal Declaration of Human Rights—such as the right to work,
leisure, health care, material comfort, and even the right to a democratic
form of government—are not really rights in the proper sense of the
term. But it is clear that we cannot plausibly suggest that these goods
nevertheless ought to be provided without first recognizing that human
beings are integrally tied to one another as part of an ordered whole.
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Part I

Universal Human Rights and the
Impoverishment of Moral Discourse
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3

Never knowing where we’re going,
We can never go astray.

From “Evolutionary Hymn,” by C. S. Lewis

On December 10, 1948, the United Nations General Assembly,
without a single dissenting vote, adopted the Universal
Declaration of Human Rights. “The mightiest nations on

earth bowed to the demands of smaller countries for recognition of a
common standard by which the rights and wrongs of every nation’s
behavior could be measured.”1 It challenged the idea that the conduct of
a sovereign state toward its citizens was strictly its own business. It her-
alded the fall of colonial empires and influenced numerous postwar con-
stitutions, including those of Germany, Japan, and Italy. It inspired the
international human rights activists who try to hold governments
accountable to their promises.2

Today, the concept of human rights is an essential element in the
discourse of international relations. Every nation professes concern for
human rights, paying lip service to the idea even if they have no inten-
tion of complying with human rights treaties. “There is thus a broad, if
shallow consensus that states—even in anarchic international relations—
should respect the individual and collective human rights of persons.”3

This represents a fundamental shift in the mindset governing interna-
tional relations, signaling that states now view human rights not simply
as concessions to be made at the expense of national interest, but, rather,
as an intrinsic element of “long term” national interest itself.4

Despite the high moral ideals that inspired the drafting of the
Universal Declaration, many of its present-day defenders are unable to
articulate a coherent explanation of the principles on which it is
grounded. To determine why this is so, the following three chapters con-
trast the idea of human rights as understood by the framers of the
Universal Declaration of Human Rights with the way the concept is
actually discussed and defended in contemporary scholarship.
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C H A P T E R  1

The History of  Human
Rights in International  Law

Human rights as we understand them today are the result of a
gradual evolution in international law. Since the Peace of
Westphalia in 1648, if not sooner, the key principles of interna-

tional relations were territorial sovereignty and domestic jurisdiction.
This meant that a state’s treatment of individuals within its borders was
its own affair. What we consider human rights issues were matters of
national jurisdiction. But the emergence of human rights principles, in a
sense, represents international law’s formal recognition of the human
dignity, or moral worth, of every person.

This idea is neither new, nor exclusively Western. Indeed, the idea
of the dignity of all human beings and their ensuing obligation toward
one another has been present throughout history and across cultures.
The emergence of human rights in international law is simply a broad
manifestation of this. Human rights law is the codification of the princi-
ple of concern beyond one’s own self-interest.1 Human rights did not
really start with Western philosophy, although the West did greatly facil-
itate the “fuller consideration, articulation, and eventual implementa-
tion” of these ideas.2

Of course, the equal worth of all persons proclaimed by philosophy
was not always echoed in practice. One can note the discrepancy
between the writings on liberty of Locke, Montesquieu, and Mill, for
example, and their willingness to apply this principle to colonial peoples.
Similarly, the U.S. Constitution, rooted in principles of equality, never-
theless did not initially provide it for blacks, women, Native Americans
and the poor.3 It was not until the nineteenth century that changing

5
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conditions brought greater opportunity for uniting the principle of
human rights with state practice. As many governments were over-
thrown by foreign and civil wars, nations became more democratic.
Liberalism flourished, and the idea of state sovereignty was challenged.
The forces of modernity simultaneously created an opportunity for
greater exploitation of people and the means whereby such mistreatment
would be exposed as never before. Even as industrialization led to greater
exploitation of the worker, new inventions like the telegraph, railroad,
and steamship brought distant places closer, increasing awareness of the
conditions of people around the globe. This set the stage for envisioning
“the general sentiment of civilized mankind,” and “the principles of
humanity and universal brotherhood” that would later be articulated by
the Universal Declaration of Human Rights.4

In international law in the nineteenth century, various exceptions
were made to the principle of state sovereignty in order to prohibit
piracy, extend protections to sick and wounded combatants as well as
prisoners of war, and to set guidelines for state treatment of foreign
nationals.5 Furthermore, the advancement of free market economics
helped make abolition an international issue, since goods from non-
slave holding countries competed poorly with the cheaper products of slave
labor. The creation of the International Committee of the Red Cross in
1863 led to the “Geneva Convention for the Amelioration of the
Condition of the Wounded in Armies in the Field of 1864.”6 Also
known as the Red Cross Convention, it was “the first multilateral treaty
in history designed to protect the individual in times of war.” It required
its signatories “to acknowledge and respect the neutrality or immunity of
military hospitals and their staffs … in order that they might provide
equal medical care for wounded soldiers regardless of their nationality.”7

This inspired the creation of more treaties, known as “humanitarian
law,” “Red Cross law,” or “human rights law in armed conflict.” Unlike
the earlier laws of war, which were concerned with things like ships and
weapons, humanitarian law dealt with people.8 By 1899, the Hague
Conventions would be explicitly focused on all sorts of rights—rights of
the wounded, rights of surrender, and rights of prisoners of war and non-
combatants. The establishment of the League of Nations in 1919
brought a new regard for the concerns of fringe groups, since it was
believed that discontented minorities in central Europe had helped cause
World War I. It was also established to provide for the people of former
enemy colonies, and to regulate the treatment of minorities as specified

6 • TRUTH, POLITICS, AND UNIVERSAL HUMAN RIGHTS
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THE HISTORY OF HUMAN RIGHTS IN INTERNATIONAL LAW • 7

in the 1919 peace agreements.9 But despite their expression of concern
for individuals, these treaties still required the cooperation of govern-
ments to have an effect.10 “Concern for individual welfare was framed
and confined within the state system” when the conditions of individuals
either “threatened international order” or “impinged on the economic
interests of other countries.”11

It was not until the creation of the United Nations Charter in 1945
that the human rights movement really took wing, mostly in reaction to
the horrors of Nazism. “Post war leaders either displayed a moral reac-
tion to fascist atrocities, or they believed that states engaging in gross vio-
lations of human rights were also likely to violate the law against
aggressive war.”12

Article 55 of the UN Charter pledged to promote relations among
nations based on equal rights, to ensure good economic and social con-
ditions, to foster international cooperation, and to create “universal
respect for, and observance of, human rights.” This led to the adoption,
without a negative vote, of the Universal Declaration of Human Rights
in 1948. The Universal Declaration (which is not a treaty) was pro-
claimed as a “common standard of achievement for all peoples and all
nations.” It covered a wide range of rights, from civil and political rights
(concerning liberty and security, equality before the law, due process,
and freedom of movement and expression) to economic and social rights
(such as the right to work, to paid vacations, to social security and to
education). Although the declaration is not legally binding by definition,
it is still considered legally important. “Some see it as having given con-
tent to the Charter pledges, partaking therefore of the binding character
of the Charter as an international treaty. Others see both the Charter and
the Declaration as contributing to the development of a customary law
of human rights binding on all states.”13

In 1966 two treaties on international human rights were produced
(entering into force ten years later), thus legislating the proclamations of
the Universal Declaration. The International Covenant on Civil and
Political Rights includes protection of the right to life and freedom from
genocide, slavery, torture, and discrimination. It protects freedom of
movement, expression, religion and conscience, the right to marriage,
and the right to due process of law.14

The International Covenant on Economic, Social, and Cultural
Rights offers myriad goods to individuals. It promises that states will, as
far as possible, enforce working rights (to fair wages, vocational guidance
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and training, safe conditions, holidays with pay, social security and the
freedom to join trade unions and to strike); protections for the family;
an adequate standard of living (including freedom from hunger and ade-
quate clothing and housing); and the rights to education and participa-
tion in cultural life. “Derogations and limitations by law are permitted if
they are compatible with the nature of these rights and are solely for the
purpose of promoting the general welfare in democratic society.”15

In addition to these covenants, human rights are also the subject of
international law in The Convention on the Prevention and Punishment
of the Crime of Genocide (1948); The International Convention on the
Elimination of All Forms of Racial Discrimination (1965); The
Convention on the Elimination of Discrimination Against Women
(1979); the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984); and the Convention on
the Rights of the Child (1989).

The Universal  Declaration 
of Human Rights:  Taking
Conscience for a Guide

The events leading to the drafting of the Universal Declaration of
Human Rights, and the intentions of its framers shed light on the mean-
ing of universality. The experience of World War II was directly responsi-
ble for the creation of the Universal Declaration of Human Rights, for
Nazi Germany brought the face of moral evil to light in a way that
seemed unprecedented. As Mary Midgley comments on the Nazi rise 
to power:

[I]t was not just a local affair for the Germans but was the business of
everyone in Europe … not just because the threat of another war might
damage the local interests of people in other nations. It was because of the
specific moral moves that the Nazis were making, moves which mattered
to everybody.… The unbridled nationalism, the propaganda for racism,
the justification of brutal methods of repression and the general cultiva-
tion of hatred were the direct concern of us all. These things did not strike
us as merely the unavoidable eccentricities of bizarre foreigners but either
as evils that we ought to somehow to resist or—in the case of those who
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supported Nazism—as a creed to be welcomed. Nazi Germany, like
Stalinist Russia, fell within our own moral universe.16

As one of the drafters put it, “the war by its total disregard of the most
fundamental rights was responsible for the Declaration.”17 After World
War II, it suddenly seemed urgent to articulate the idea of human 
dignity—the notion that all persons possess moral worth, and are valu-
able apart from their apparent utility—because Nazi Germany had
directly opposed this idea. The purpose of the Universal Declaration of
Human Rights, then, was to prevent another Holocaust or something
like it. “Hearing about and experiencing the horrors of the war con-
vinced the drafters of the rightness of what they were doing. The moral
outrage thus created gave them a common platform from which to oper-
ate and do the drafting”18

The Universal Declaration was a conscious attempt to reject every-
thing Nazi Germany stood for—especially the notion that conscience
was simply myth and that there was no principle higher than reason of
state. The drafters of the Declaration formed the various articles and spe-
cific language of the document out of a sense of collective shock over
Hitler’s actions. They emphasized that the Declaration was drafted
because “disregard and contempt for human rights ha[d] resulted in bar-
barous acts which ha[d] outraged the conscience of mankind.”19

By using the phrase “the conscience of mankind[,]” the drafters general-
ized their own feelings over the rest of humanity. Taking a position dia-
metrically opposed to Hitler’s, they believed that any morally healthy
human being would have been similarly outraged when placed in similar
circumstances. This shared outrage explains why the Declaration has
found such widespread support.20

National Socialism was a totalitarian system, founded on racism, which
presumed an “organically indivisible national community” calling for
“the total breakdown of the dividing line between persons and their
state.” The principles of the Universal Declaration stood in sharp relief to
this, emphasizing that the good of the citizen is prior to that of the state,
which must never be permitted to violate individual dignity or rights.21

Article One of the Universal Declaration affirms that “All human
beings are born free and equal in dignity and rights. They are endowed
with reason and conscience and should act towards one another in a
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spirit of brotherhood.” Article Two proclaims that “Everyone is entitled
to all the rights and freedoms set forth in this Declaration, without dis-
tinction of any kind.” These two articles lay the foundation for the rights
which follow, such as the political rights enumerated in Articles 18–21:
“Having witnessed the destruction of all democratic rights under
National Socialism and having seen them replaced with the abhorrent
Fuhrer principle,” the drafters “had no doubts about these political
rights as being genuine human rights. The experience of the war had
reinforced their belief that [these] rights … are universally the first ones
dictators will seek to deny and destroy.”22

Article Three of the Declaration, which recognizes that everyone has
the right to “life, liberty, and security of person” was particularly impor-
tant in light of the contempt with which Nazism regarded some human
lives. “Hitler had said in Mein Kampf that ‘if the power to fight for one’s
own health is no longer present, the right to live in this world of struggle
ends.’ He did not want any ‘half-measures’ in this respect and therefore
opposed letting ‘incurably sick people’ as well as the elderly and insane
‘steadily contaminate the remaining healthy ones.’”23 Article Four’s pro-
hibition of slavery and servitude was partly in answer to Nazi Germany’s
“attenuated forms of slavery which were vigorous in practice: for
instance, the status of persons who were deported to Germany was cer-
tainly worse than that of ancient slaves.”24 The Article’s use of the word
servitude was meant “to cover such practices as the way in which the
Nazis had treated their prisoners of war and the traffic in women and
children.”25 Article Five of the Declaration, which prohibits “torture
(and) cruel, inhuman, or degrading treatment or punishment” arose in
response to the medical experiments conducted in the concentration
camps. It clearly rejected the idea that human beings may be subjected to
medical experiments or suffering without their consent, even if the ends
of such pursuits are good.26

When the principles of life and liberty are held in contempt, mock-
ery of the law is soon to follow. Thus, the universal Declaration also
includes seven articles treating legal human rights, for the drafters real-
ized how far Nazism had compromised the German legal system.27

Article Six, which says that “everyone has the right to recognition every-
where as a person before the law,” sounded very basic, but was felt to be
necessary in light of the fact that leaders like Hitler had determined that
people considered to be slaves could not marry, or be creditors or 
property owners.28 Article Nine, which stipulates that “no one shall be
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subjected to arbitrary arrest, detention or exile,” stood opposed to Nazi
practice in which the government could always find a “reason” for arrest:
“for the standard of legality was whether something conflicted with the
German National Socialist world view.”29 Article Ten says that “everyone
is entitled in full equality to a fair and public hearing by an independent
and impartial tribunal, in the determination of his rights and obligations
and of any criminal charge against him.” Jonathan Morsink catalogs the
ways that Nazism was opposed to this principle:

Hitler ruined the independence of the courts by his appointment of Nazi
cronies at all levels of the justice system and by the establishment of spe-
cial courts that dealt with the crimes listed in his own decrees, [includ-
ing] the doctrine of creative interpretation, which allowed judges to
“adapt” the Weimar Constitution to life under the Fuhrer; the teleologi-
cal method, which led judges to look for an ideological meaning and
intent behind and underlying the laws; the concept of a material crime,
which was any activity that ran counter to the National Socialist world
view … the doctrine of grasping the essences, according to which judges
grasped the whole of a situation and did not linger too much on the
details of a case.30

If the drafters of the Universal Declaration did not hesitate to boldly
affirm the importance of conscience as a guide in human affairs, they
were somewhat reticent when it came to illuminating the fount from
which it sprung. The principles of liberty, equality, and fraternity laid
out in Article One of the Declaration are basically reiterations of eigh-
teenth century Enlightenment principles. But where the thinkers of that
era regularly appealed to God or Nature as the source of rights, the
drafters of the Declaration purposely avoided such references.31 This was
partially in response to the delegates who were nonbelievers, but also
because some delegates believed the principles of God and Nature were
in conflict.32 At any rate, they decided that reference to God was not
necessary for reasoning one’s way to the existence of rights.33

The drafters did not think that omitting references to God and
Nature would weaken the Declaration since it indicated in various places
that rights adhere to human beings qua human, and not through govern-
ments, courts, or any other outside agencies.34 Delegate Rene Cassin
later wrote that the term “universal” was meant to show that the Declar-
ation “was morally binding on everyone, not only on the governments
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that voted for its adoption. The Universal Declaration, in other words,
was not an ‘international’ or ‘intergovernmental’ document; it was
addressed to all humanity and founded on a unified conception of the
human being.”35 This reinforced the fact that the Declaration was not
meant to be a legally binding treaty, but rather meant to serve as a moral
basis for other documents. As Jonathan Morsink notes, “It is precisely
because these rights are inherent in people and not the gifts of history or
circumstance that they can be used as standards against which history
and circumstance are to be judged.”36

And yet, despite the determination of the delegates to keep rights
“grounded” in what is “human,” the Declaration does point beyond
itself. Morsink points out that Article One’s stipulation that everyone is
“endowed with reason and conscience,” is not meant to imply that these
are the basis of human rights, but are rather the instruments by which we
discover that such rights exist.

By using the language they did, they took the position that every nor-
mal human being would have had the same reaction when placed in
similar circumstances. This is the heart of the classical theory of moral
intuitionism[,] … which supposes that people everywhere have a moral
sense or faculty that—unless it is blocked—gives them unaided access
to the basic truths of morality.37

Thus, human rights are universal not because they come from human
beings, but because human beings, possessing reason and conscience, are
able to discover the values human rights represent.38 By saying that rights
are “recognized, rather than conferred,” the Declaration “implicitly
rejected the positivist position” that “there is no higher law by which the
laws of nation-states can be judged.”39 So even though the Declaration
was not specific as to the foundation of human nature, it definitely
affirmed that human nature is universal.

A final point to bear in mind is that the drafters of the Declaration
did not see human rights as a means of attaining peace, but rather viewed
peace as a byproduct of respecting human rights. This is evident through
the document’s “backward-looking” recognition that “disregard and con-
tempt for human rights have resulted in barbarous acts which have out-
raged the conscience of mankind,” a statement which “[is] not in [itself ]
aimed at world peace.”40 Although social harmony certainly requires the
recognition of the equal worth of all people, the desire for justice itself
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does not create human rights. Such rights are inherent in human nature;
acknowledging this fact is what guides governments and individuals in
treating others with the respect that will eventually create a climate of
world peace.41 Thus, “while the drafters surely thought that proclaiming
this Declaration would serve the cause of world peace, they did not think
of the human rights they proclaimed as only or merely a means to that
end.”42 They were to be upheld then, as ends in themselves, for the sim-
ple reason that to respect rights, was right.
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C H A P T E R  2

The Relativism 
of Universal i ty

Cultural  Relativism: 
The Argument and Its  Crit ique

Despite the best efforts of the framers of the Universal
Declaration of Human Rights to achieve a basis for human
rights not bound to any particular cultural tradition, the

debate has never subsided as to whether there can be such things as uni-
versal human rights, or whether human rights are culturally relative.
Western capitalist, socialist, and developing nations offer competing
conceptions of human rights. Developing countries reject standards
rooted in European liberal, democratic traditions for emphasizing civil
and political rights over social welfare rights. This leads to the broader
question of how we are capable of prioritizing rights at all.

In general, cultural relativism stipulates that normative values are
not universal, but contextual; therefore, “members of one society may
not legitimately judge or condemn the social practices of other tradi-
tions.” In its most extreme form, “relativism denies the existence of legit-
imate cross-cultural standards for evaluating human rights practices and
exempts certain variations in social practices and institutions from exter-
nal criticism.”1

If no objective standard exists for judging the acceptability of
human rights, and there is no legitimate basis for condemning the social
practices of other states, then the recognition of human rights depends
upon particular cultural practices.2 The result may be a far cry from a
spirit of universal brotherhood. Some cultures may deem values like 

15
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universal political participation or equal protection of individuals inap-
propriate. Even when abstract rights, such as justice, freedom, and equal-
ity are accepted, they often mean different things in different cultures.
Relativism ultimately endorses this outcome, exempting particular cul-
tures from all external critique by holding that “each state should
espouse its own conception of what human rights entail as a social insti-
tution based upon its cultural preferences and political ideology.”3

Practically speaking, this locates universal human rights not in unchang-
ing truths, but in the whim of the most powerful members of interna-
tional society.

But one can use both plain facts and philosophical argument to
undermine the more extreme views of cultural relativism. Empirically
speaking, from the standpoint of international law, one can certainly
argue for the existence of at least a limited international moral order. For
example, the peremptory jus cogens norms of international law are
regarded by all states as universal. They protect such fundamental values
as the right to life and prohibit genocide, torture, slavery, “prolonged
arbitrary detention, and systemic racial discrimination.”4 Standing on a
higher plane than positive law, they are nonderogable and may be modi-
fied only by the emergence of a subsequent norm of equal character.5 As
previously explained, the very existence of the United Nations Charter
indicates that at a minimum, the idea of human rights is important to
everyone. This “necessarily implies some degree of common standards,
thereby necessitating an exception to the fundamental rule of absolute
state sovereignty.”6 In short, international law does reflect some core of
common values.

Philosophically, relativism is untenable and seems doomed to col-
lapse under the weight of its own logical inconsistency:

It affirms at the same time that (a) there are no universal moral principles;
(b) one ought to act in accordance with the principles of one’s own group;
and (c), (b) is a universal moral principle.… If it is true that no moral
principles exist, then the relativist engages in self-contradiction by stating
the universality of the relativist principle.7

In addition, even if the cultural relativist were to argue that there can be
no moral principle except for (b), the argument is epistemologically
weak—for if we are in fact somehow able to discover a single universal
principle, why should it be (b) rather than something else?8
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The outcome of the cultural relativist viewpoint, therefore, is to
admit of several normative systems or of none at all. This of course forces
the international community to tolerate, under the banner of cultural
diversity, even the most oppressive regimes; for in fact, these are always
the governments that appeal to the principle of cultural diversity as a jus-
tification for committing human rights abuses.9

Fernando Teson charges that “normative relativism amounts to the
worst form of moral and legal positivism: it asserts that the rules enacted
by the group are necessarily correct as a matter of critical morality.” It is
also extremely conservative, encouraging states to mimic pre-existing
domestic law and practice, regardless of how far they deviate from the
principles of human rights.10 In sum, “normative relativism runs counter
to the principle that persons have moral worth qua persons and must be
treated as ends in themselves, not as functions of the ends of others.”11

Current Arguments 
for Universal i ty

The Autonomy View

The case for cultural relativism fails on its own terms, and not so much
because proponents of universal rights have demonstrated the superiority
of their view. In fact, a look at the most common arguments for universal-
ity reveals that they too are based on relativism—albeit unknowingly—
and are therefore unsustainable for the same reasons. The predominant
arguments for universal human rights are based on what may be called
the “autonomy view.” According to this position, human dignity resides
in the individual’s ability to choose and act freely. But as will become evi-
dent, freedom pursued for its own sake poses serious challenges to the
idea of universality.

The autonomy view is most fully expressed in the work of Jack
Donnelly, arguably one of the most prolific and best-known proponents
of universal human rights. Donnelly lays out his argument for universal
rights as follows: Rights are universal because they are the equivalent of
human nature and are therefore possessed by every “member of homo
sapiens” everywhere. Human nature, according to Donnelly, is not fixed,
but open-ended—the result of self and social creation. Therefore, hu-
man rights must ensure the flourishing of human nature by upholding 
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individual autonomy. The second premise, however far from leading log-
ically to Donnelly’s conclusion, actually undermines the point of his
argument. Let us see how this happens.

Donnelly’s first step is to define rights. He clearly emphasizes that
rights are not to be confused or equated with dignity. They are not “ben-
efits, duties,” or “privileges,” but rather “special entitlements of persons.”
They are “conceived as naturally inhering in the human person,” are
inalienable, and held by individuals in relation to society.”12

Human rights are equal rights: one either is or is not a human being, and
therefore has the same human rights as everyone else (or none at all). They
are also inalienable rights: one cannot stop being human, no matter how
badly one behaves or how barbarously one is treated. And they are universal
rights, in the sense that today we consider all members of the species Homo
sapiens “human beings,” and thus holders of human rights.13

So human rights are intrinsically connected to human nature itself. But
in Donnelly’s scheme, the fact that a person has inalienable rights that
stand apart from government fiat tells us nothing about the existence 
of a moral order. Indeed he takes great pains to distinguish between hav-
ing a right and knowing what is right. For example, I may have a moral
obligation to give food to a starving man, for helping the needy is the
right thing to do. But this does not mean that the man has a right to my
bread. Donnelly subscribes to Dworkin’s idea of “rights as trumps” and
therefore insists that respecting the rights held by others is of greater
importance than simply doing what is right—“to violate a right goes well
beyond merely falling short of some high moral standard.”14 Having a
right is presumably more effective than having the knowledge of what is
right, since the latter is merely prescriptive, whereas “claiming a right
makes things happen.”15 The contrast between being right and having a
right is largely what distinguishes the modern philosophical tradition
from classical theories.16

For Donnelly, having a right is preferable to knowing what is right
because the former is based in human will, whereas the latter is simply
God’s will. Thus, the idea of an objective standard outside human agency
is completely irrelevant to the justification of rights. But if this is true,
how do we know that rights are universal and not simply products of a
particular culture? Donnelly explains that rights are universal because
they flow from the common moral nature of all people. “Since all human
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beings ‘have’ the same basic nature and have it ‘equally’, the rights based
on this nature must be universal and held equally by all.”17

Human rights attach to all people by virtue of their humanity. In
Donnelly’s view, they are not to be thought of as a reflection of one’s
proper relation to the moral order or to society—they are simply one
more aspect of human being, as much a part of our genetic makeup 
as having two arms. Human rights, then, sanction no duty to others
(apart from respecting their rights in return). Violating someone’s hu-
man rights is equivalent to denying his nature; to renounce one’s 
own human rights would be to “destroy one’s humanity, to de-nature
oneself, to become other (less) than a human being.”18 Rights, for
Donnelly, are synonymous with human nature. Therefore, it would seem
that what may be said about rights may be equally claimed about human
nature. In this sense, human nature is as much a matter of choice as the
rights that attach to it.

Human rights are not “given” to man by God, nature, or the physical facts
of life; to think of them in such terms is to remain tied to a vision of
human rights as things. Like other social practices, human rights arise
from human action. Human rights represent the choice of a particular
moral vision of human potentiality and the institutions for realizing 
that vision.19

The concept of human rights, then, is the outward expression of how we
have chosen to define human nature. Human rights are “needed” for
human dignity—they are the tools whereby man realizes a particular
vision of human nature, which Donnelly thinks of as a “social project
more than a presocial given.”20 They represent both the nature we
“choose,” and the institutions that bring this choice into being. It must
logically follow, then, that human nature is determined to a large degree
by our type of government:

A government which does in fact protect human rights will radically
transform human nature, [for] to the extent that human rights are pro-
tected and implemented, they would actually create the envisioned per-
son, so long as that vision lay within the limits of human possibility.21

If human nature is not fixed by God or nature, then there is no specific
limit to what human beings can or should achieve. Indeed, Donnelly
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implies that human beings can make of themselves whatever they wish,
as long as biology permits and the correct political institutions are avail-
able. In fact, human rights allow the individual and the state to take
turns forming each other:

“Human nature” is thus conventional; one’s very nature is in part the
result of individual and social actions.… “Human nature” thus appears as
a project; just as an individual’s “nature” or “character” results from the
interaction of natural endowment, environmental influences, and individ-
ual action, the species (or rather, society) creates its essential nature out of
itself.… Human rights are less about the way people “are” than about
what they might become.… The relationship between human nature,
human rights[,]and political society is thus “dialectical.” Human rights
shape political society, so as to shape man, so as to realize the possibilities
of human nature, which provided the basis for these rights in the first
place. And without human rights, the “real” human being is almost cer-
tain to be split—alienated or estranged—from his (moral) nature … the
claim of inalienability of human rights is not one of practical impossibil-
ity[,] but rather a claim of moral impossibility; one cannot lose such
rights and live the life of a human being.22

So for Donnelly, human nature is conventional and determined by
human will. One cannot look to moral principles to define human
nature, he supposes, because moral principles are created by human
beings: “Moral and political arguments require a firm place to stand. But
that place appears firm largely because we have agreed to treat it as such.
‘Foundations’ ‘ground’ a theory only through an inescapably contentious
decision to define such foundations as firm ground.”23

Donnelly earlier distinguished between having a right and knowing
what is right. The latter implies the existence of an objective moral order,
and supposes that a fully human life is lived in accordance with this
order. But in Donnelly’s scheme, it would seem that human beings are
only capable of reaching their potential through a government with the
proper human rights policy. Thus, Donnelly explains that even though
non-Western traditional cultures may prize Western values like “life,
speech, religion, work, health, and education,” these are understood “in
terms of duties that are neither derivative from nor correlative to rights,
or at least not human rights.”24 He finds this problematic indeed, for
although the traditional approach would work in a “relatively decentral-
ized, non-bureaucratic, communitarian society,” such a society no longer
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exists: “Westernization, modernization, development, and underdevel-
opment—the dominant, contemporary, social, and economic forces—
have in fact severed the individual from the small, supportive
community.” He concludes that “In such circumstances, human rights
appear as the natural response to changing conditions, a logical and nec-
essary evolution of the means for realizing human dignity.”25

Donnelly says that the animating principle of human rights is that
of “equal concern and respect” toward all human beings. Since in his
view there is no “set” human nature or objective moral standard to which
our actions should conform, this principle leads “naturally” to a “politi-
cal emphasis on autonomy.” He notes that “Personal liberty, especially
the liberty to choose and pursue one’s own life, clearly is entailed by the
idea of equal respect. For the state to interfere in matters of personal
morality would be to treat the life plans and values of some as superior to
those of others.”26 In other words, when human beings have no higher
purpose than to “create” themselves, the only type of society in which
they can be fully “human” is a liberal society that upholds personal
autonomy as its highest value.27

Overall, there are three major problems with this theory: Its prem-
ises are incompatible with the idea of universality, it precludes the sense
of community spirit necessary to realize universal rights, and it is subject
to the same criticisms Donnelly levels at other concepts of human
nature, particularly, natural law.

The most obvious flaw in Donnelly’s theory of “universal” human
rights is the logical conundrum he falls into by arguing that although
human nature is conventional, the human rights which spring from it
apply to all. Although it seems patently impossible to stipulate that human
rights can be both historically conditioned and universal, Donnelly cir-
cumvents the issue by supposing that since “rights are based on universal
human potentials” they are held equally by all.28 He continues:

If human nature is fixed, original sin and its secular analogues present a
most serious political problem. An essentially plastic nature, however,
directs our attention to the more manageable question of how man is
formed by history and society, and how we can intervene in the process.29

Donnelly’s position, then, is essentially this: human nature is not fixed; it
is composed of good and bad elements, the former being protected by
human rights. Human beings are progressive, though not inevitably so,

mailto: rights@palgrave.com


22 • TRUTH, POLITICS, AND UNIVERSAL HUMAN RIGHTS

and human nature is formed, but not fully determined, by historical
processes. He thus presents a somewhat attenuated version of histori-
cism. We may say that a single natural right exists, which is the right to
potentiality. Human beings have no particular ends as such, only (near)
limitless moral possibilities. If God or nature is irrelevant to the idea of
human being, then we may suppose that human rights and human
nature are conventional. Therefore, Donnelly holds autonomy as the
defining mark of human dignity and believes Western liberal institutions
to be the sole guarantors of this dignity.

Donnelly’s concept of human rights is not unlike Rousseau’s general
will: both describe phenomena that simultaneously emerge from and
determine our behavior. But in subscribing to Rousseau’s belief in the
plasticity of human nature, Donnelly falls prey to a similar dilemma.
For as Strauss argues, if “man’s humanity is the product of the histori-
cal process,” then to the extent that history is accidental, “it cannot
supply man with a standard, and if that process has a hidden purpose,
its purposefulness cannot be recognized except if there are trans-
historical standards.”30

In fact, what Donnelly actually seems to support is not the concept
of universal rights, but of unanimous rights. For he notes that “the partic-
ular list of rights that we take as authoritative today reflects a contingent
response to historically specific conditions … our list of authoritatively
recognized human rights may change in response to changes in our
understanding of human dignity, the emergence of new threats, and
social learning concerning the institutions, practices, and values neces-
sary to realize that dignity.”31 Without objective standards, the proposi-
tion that human nature can be both freely chosen and universal works
only if all societies unanimously “choose” the same nature. But by
Donnelly’s logic, there is no reason why they should do so—for his the-
ory upholds process over end, choice over truth, as the measure of legiti-
macy. As a result, the inevitable question is not “What is human nature?”
but rather, “Who shall decide what is human nature?” Without the exis-
tence of an objective moral order, “truth” is necessarily subject to the
whim of the strong.

A case in point is Donnelly’s confident supposition that although,
“all major regional civilizations have at times been dominated by views
that treated some significant portion of human beings as ‘outsiders’ who
were not entitled to guarantees that could be taken for granted by ‘insid-
ers,’” this is no longer true; for “the basic moral equality of all human
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beings is not merely accepted, but strongly endorsed by all leading com-
prehensive doctrines in all regions of the world.”32 Based on this, one
would have to wonder how Donnelly views the practice of abortion. For
if its permissibility is really grounded in the principles of liberalism, as
most liberals are wont to claim, then this would be an example of a
“leading comprehensive doctrine” that does claim that some homo sapiens
are not entitled to full moral consideration. We will return to this point
in the final chapter.

Even if we grant the supposition that all humans can simultaneously
“choose” the same nature, Donnelly’s theory would still be problematic
for universality. For if human nature is indeed created by social institu-
tions, then who we are, or whether or not we lead fully human lives
depends not upon ourselves, but upon the effectiveness of our govern-
ments. While it may be desirable for government to help us achieve a life
of dignity, dignity should not depend on government for its existence.
Furthermore, if human nature is conventional, it is continually subject
to the changing winds of circumstance and opinion. Thus, Donnelly
acknowledges that the current list of human rights is always liable to
alteration—not only because material circumstances may change, but
because “the underlying moral vision” by which they are justified “may
also evolve.”33

From this, there would seem to be no way to prevent what is consid-
ered to be truly “human” from changing over time. If so, the only per-
manent good for humans is autonomy, or the ability to perpetually
“choose” what our nature will be. Not only does such a view render pre-
modern thinkers irrelevant, it also means that the only living arrange-
ment suitable for a human being is liberal society. In this way, and also
by equating human nature with human rights, Donnelly finds a way to
dismiss non-liberal societies without ever really having to consider their
philosophies. Autonomy has become the new standard by which cultures
are measured.

Does the assumption that a fully human life requires the proper
institutions mean that those living in nonliberal societies are not fully
human? Or does Donnelly mean to say that such regimes treat people as
though they were not fully human, and that is why they are wrong? If the
latter, then he would have to admit that being human is a quality that
transcends political institutions.

Donnelly admits that it will take a very special sort of liberalism for
his concept of human rights to work. But it is a type of liberalism that
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simply cannot be supported by the theoretical foundations he sets. He
admits that the Western, or liberal idea of human rights, which features
“largely isolated individuals holding (only) property rights and ‘negative’
civil and political liberties, would, if accurate, mean that the liberal tradi-
tion is radically incompatible with the demands of internationally 
recognized human rights.”34 Instead, Donnelly advocates a “radical or
social democratic” brand of liberalism that embraces economic and social
rights as well as civil and political rights. But why should anyone go out
of their way to ensure the economic rights of another person? Donnelly
has already dismissed the concept of duty as irrelevant to his vision, and
does not presume that human beings have any specific purpose other
than to be autonomous. It is not clear how this supposition can embrace
obligation to others.35

Classical natural right and natural law theories, however, do not
have this problem, insofar as they stipulate that the universe is ordered
and that human beings occupy a particular place within that order. They
are informed by a teleological world view which holds that all living
things have a natural end that determines what sort of life is good for
them, and that for human beings, this is determined through the use of
reason.36 In classical philosophy, the good life requires careful attention
to the telos, or end, of human being. This involves perfecting our nature,
which in turn sanctions obligations to others. It is assumed that man is
by nature sociable and cannot reach his natural perfection in isolation.
Therefore, “the perfection of his nature includes the social virtue par
excellence, justice; justice and right are natural.”37

Although Donnelly stipulates that autonomous individuals do have
duties to the larger community, the fact is that his view stems from a phi-
losophy that assumes community to be founded on self-interest—that is,
upon the desire to escape what are, depending on one’s view, the horrors
or inconveniences of the state of nature. Donnelly wants Lockean liber-
alism, with perhaps a greater emphasis on community spirit than Locke
himself would have called for. But in stipulating human will as the
source of human rights, it is difficult indeed to find the commonality
required for social democratic liberalism, and impossible to achieve uni-
versality. For despite Donnelly’s good intentions, the secular humanism
he advocates cannot help but make the individual both the center of 
the universe and the measure of all things. Absent any idea of telos or
objective standards transcending humanity, how do we know whether a
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human right is universal? If the only universal aspect of human nature is
potential, if human rights are simply a “particular moral vision,” then
stipulating their universality is problematic. As Clifford Orwin and
Thomas Pangle argue:

If man as a subject of rights is merely the product of ever-changing histor-
ical and cultural conditions, if he is nothing more than the malleable mat-
ter of an endless process of transformation, then there is nothing in him
that can serve as the needed star for “human rights.” There can be no
rational or permanent standard by which to guide our growing power for
self-transformation and self-destruction and nothing in us that can claim
exemption from social engineering and manipulation.38

On a final note, Donnelly’s argument is, interestingly enough, subject to
the same criticisms he levels against natural law. He charges Thomas
Aquinas, for example, with being soft on tyranny, since the philosopher
did not believe in the natural right of the people to rebel. He says that
“Natural law is only a standard of judgment, not a warrant to act.
Natural law gives the people no rights to change their rulers.” Even if
people do choose to rebel, “natural law is not the moral foundation for
the action of the people against the tyrant; self government is consistent
with, but not demanded by, the natural law and ‘natural right.’”39

What Donnelly neglects is that Aquinas insists that the ruler must
always govern according to the common good, and that there are limits
to our tolerance of the ruler—nobody is required, for instance, to obey a
law in direct opposition to a divine commandment. But this aside,
Donnelly’s concept is as conducive to tyranny as any other—for if
human rights are not grounded on any standard lying outside of human
agency, they are necessarily defined by the powerful element of society,
be it a tyrant or a tyranny of the majority. It can hardly be otherwise if
truth is completely subject to human choice.40

Furthermore, Donnelly’s theory is no more enforceable than he
allows natural law to be. A common criticism of natural law aims at its
prescriptive nature—in the way it looks to how human beings should act
as opposed to how they do act. Donnelly levels this charge indirectly
when he supposes that knowing “what is right” is not nearly as powerful
or effective as “having a right.” Yet he never really proves that the latter is
a more effective way to protect dignity:

mailto: rights@palgrave.com


26 • TRUTH, POLITICS, AND UNIVERSAL HUMAN RIGHTS

An appeal to human rights is testimony to the absence of enforceable pos-
itive rights.… One claims a right only when its enjoyment is threatened or
denied.… All rights claims are a sort of “last resort.” Rights are actually
claimed only when one doesn’t “have” the right (in the sense that it is not
receiving direct or objective enjoyment) or fears that it cannot be enjoyed
without assertive exercise.… Thus the primary political functions of
human rights, once we move from opposition to positive action, are likely
to lie in the guidance they provide in founding a regime or revising its
basic structure.… In other words, human rights provide a standard of
legitimacy for any government.41

Here Donnelly basically admits that the whole point of human rights is
to get governments to think about what they should do, and this seems to
not be much different from the function of natural law. But whereas nat-
ural law is based on transcendent standards, Donnelly’s concept requires
for its validity nothing more than majority agreement. As a result, the
realization of universal human rights is impossible without universal
democracy. In addition, the concept threatens to trample the very values
of individuality and autonomy that liberals so cherish. For as Michael
Freeman argues, Donnelly’s theory implies that “The moral beliefs of
majorities are binding on dissenting minorities.” Indeed:

This is inconsistent with the view usually held by human rights theorists,
and accepted by Donnelly, that individuals and minorities are not neces-
sarily obliged to conform to the values of majorities. If Donnelly were to
argue that this consensus is binding because it is a consensus for human
rights, he would have to provide a reason for allowing it to override the
logic of cultural relativism.42

In the end, then, Donnelly’s work offers, arguably, one of the most com-
prehensive attempts to construct a theory of universality on secular
humanist grounds. But it is evident that such a theory has trouble in
supporting its own tenets, let alone proving its superiority to compet-
ing ideas.

Liberalism and Relativism: Not-so-Strange Bedfellows

Robert D. Sloane argues for the liberal conception of human rights in a
new way. Like Donnelly, he views autonomy as the lodestar of universal
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human rights. But he also realizes, as noted above, that the premises of
the liberal view and cultural relativism are essentially the same. Sloane
supposes that since both sides invoke autonomy as a justification for
their arguments, this somehow vindicates the dignity-as-autonomy prin-
ciple as the proper foundation for universal human rights.43

Sloane does not deny the claims of “narrative relativism,” which
“calls attention to the failure of universal human rights to acknowledge
the critical reliance of cultures on implicit narratives that inform their
normative framework.”44 But he says that the arguments for cultural rel-
ativism establish, “at best,” that we lack “standards independent of spe-
cific historical, cultural, and linguistic contexts” by which “to evaluate
competing value hierarchies.” The absence of such standards, however,
does not refute the “normative universality of human rights,” but simply
demonstrates that the term “universal” should “not be understood in a
transcendental or ontological sense—as a scientific claim about the ‘true’
nature of the world and its inhabitants.” In fact, Sloane says that the
chief purpose of human rights is to offer the protections under which
“reasonable individuals can hold disparate, but equally valid, opinions
about ultimate questions of value.”45

Basically then, the only universal truth is that truth is relative, and
therefore, the fundamental right is one to autonomy, by which each per-
son determines his or her standard of good. Sloane’s argument is of
course logically the same as that of relativism, as he himself recognizes
when he says “cultural relativism in fact invokes—and absent some
presently unarticulated alternative, must invoke—the liberal values of
reasonable tolerance and autonomy in any attempt to repudiate interna-
tional human rights law.”46 Sloane supposes that since cultural relativism
and the liberal view of universality are both grounded in the principle of
autonomy, this proves that the view which explicitly acknowledges this
(liberalism) is correct. But of course, another possibility, overlooked by
Sloane, is that both views are therefore wrong.

By liberalism, Sloane is referring to “the primacy of the individual as
the fundamental unit of concern and measure of value—a conception of
rights as political ‘trumps’ against the demands of the state or commu-
nity, a commitment to some measure of democratic participation in gov-
ernment, a concern with preserving autonomy, and finally, some notion of
equality.”47 Certainly, these are admirable goals. The problem is that by
making the individual the source of these goods, liberalism can ultimately
lead to a philosophy that undermines the very person it aims to uphold.
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Sloane claims that natural law is an insufficient basis for human
rights because it “includes no necessary connection to the human sub-
ject,” since natural law is more concerned with God, or the order of the
cosmos, than with individual human beings.48 He prefers a natural
rights approach, since it effects “a crucial shift in the locus of universality,
from ‘nature’ or ‘divinity’ to ‘human.’” He continues that “from the
standpoint of the history of philosophy, then, the universality of human
rights resides in either transcendental features of the natural world, or
alternatively, in some essential, peculiar features of human beings, qua
human.”49 This is really an oversimplification of the ideas of natural law
and natural rights, however, and establishes a false dichotomy between
the two, in its assumption that universality resides in either the transcen-
dental nature of the natural world or in the inner features of humans. In
fact, natural law is concerned with both the individual and his/her rela-
tion to the larger whole. Sloane speaks as though natural law has nothing
to say about particular people, when in fact its primary focus is the
human person—not as the measure of all things, but as being located
within a larger order.

Sloane admits that natural law and the moral precepts that flow
from all major world religions “render claims of universal human rights
coherent because they make strong claims about the ultimate ontological
status of the world and its inhabitants.” Despite this, there is no unani-
mous consensus about the nature of reality; therefore, “natural law and
other ontologically-based theories undermine a central value of human
rights itself—the tolerance of reasonable pluralism.”50

In saying that natural law undermines “reasonable pluralism,”
Sloane advances the fallacious argument that the absence of agreement is
equivalent to the absence of truth. In fact, natural law would welcome a
“reasonable” pluralism—that is, a philosophy in which the use of reason
is employed to discern the dictates of natural law in particular situations.
For Sloane, however, the only truth is that we must agree to disagree, and
the only way to universalize such a notion is to make tolerance of differ-
ent expressions of personal autonomy the overriding principle of judg-
ment, since “no single ‘conception of the good’—is right for everyone.”
Autonomy is therefore the highest value; for “choice is the prerequisite
for individuals to give meaning to their lives.”51

With this, Sloane believes he has defeated relativism. He has admit-
ted that a liberal conception of human rights values the principle of
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autonomy above all; he has shown that defending cultural relativism also
requires invoking the principle of autonomy; and from this, he draws the
conclusion that the liberal conception of human rights is correct. But it
is not at all clear how agreement between liberals and relativists vindi-
cates the liberal view rather than simply revealing that the two camps are
more alike than they are different. Indeed, Sloane rightly points out that
“We live in a world, not of competing relativisms—‘these values embody
the good for a circumscribed set of persons leading lives in this particular
cultural context’—but of competing universalisms—‘these values
embody the good.’”52 This seems to be a more honest assessment of the
way human beings think and act. Unfortunately, Sloane believes that this
notion undermines respect for universal human rights by demanding
“adherence to specific values,” and “attendant behaviors.” Liberalism, on
the other hand, is distinguished by “its commitment to autonomy—that
is, the idea that individuals should be free to assess and potentially revise
their existing ends.”53

It bears repeating that the framers of the Universal Declaration of
Human Rights believed in a universal human nature. By defining human
nature as essentially autonomous and self-creating, liberal optimists like
Donnelly and Sloane eradicate the very foundation of universality. The
real danger to universal human rights, it turns out, comes not from those
arguing for respect for cultural differences, or even from regimes who
abuse human rights in the name of cultural relativism (for their
hypocrisy is evident enough to preclude their being taken seriously), but
rather from those who would elevate the principle of autonomy from a
value to be pursued to the source of value itself. Their arguments unwit-
tingly sustain the realist contention that power and self interest are the
driving forces of international relations, and that human rights will
therefore be defined by the strong.

Sentiment as Foundation

According to Richard Rorty, the problem with most theories (and partic-
ularly those centered on autonomy) lies in the fact that they are based on
the rational, as opposed to the emotional nature of human beings. Rorty
explains that although rationality is traditionally thought to be the uni-
versally shared moral attribute that grounds morality, this is in fact irrel-
evant to the idea of universal human rights:
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The emergence of the human rights culture seems to owe nothing to
increased moral knowledge, and everything to hearing sad and sentimen-
tal stories.… Since no useful work seems to be done by insisting on a pur-
portedly ahistorical human nature, there probably is no such nature, or at
least nothing in that nature that is relevant to our moral choices.54

Rorty sees rationality as a subjective term which obstructs, rather than
advances, our understanding of human rights. More often than not, it is
employed by human rights violators who regard their victims as sub-
human or as children who are not fully rational. In other words,
“human” tends to be viewed as synonymous with “rational.” And the
“rational” is simply whatever a particular community defines it to be.55

Therefore, Rorty argues, the success of the human rights movement
depends not on convincing violators that their actions are “irrational”—
for this will always be a losing battle—but rather, on stoking world out-
rage over their crimes, because sentiment is a universal attribute more
commonly agreed upon than rationality. The chief difference between
humans and animals, Rorty contends, is not that we think whereas they
merely feel, but that “we can feel for each other to a much greater extent
than they can.” Therefore, human rights advocates must focus on “manip-
ulating sentiments” and “sentimental education” which “acquaints people
of different kinds with one another so that they are less tempted to think
of those different from themselves as only quasi-human.”56

The solution to the human rights problem, then, is simply a matter
of instilling the proper emotions in people. The difficulty in this, how-
ever, is that without stipulating a fixed human nature and an objective
moral order, it is hard to know what the appropriate emotional response
should be in a given situation. But Rorty is emphatically against dealing
with this issue. He argues that thinkers today are less interested in asking
“What is our nature?” than in asking “What can we make of ourselves?”
As a result, he says, “we are much less inclined than our ancestors to take
‘theories of human nature’ seriously,” but are “coming to think of our-
selves as the flexible, protean, self-shaping animal, rather than as the
rational animal or the cruel animal.”57 Like Donnelly, Rorty argues that
what is important about human nature is not its end, but rather its
potential. Hope replaces knowledge, offering the possibility that “if we
can work together, we can make ourselves into whatever we are clever
and courageous enough to imagine ourselves becoming.”58
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But in using plasticity as the criterion for human good, Rorty falls
into the same trap as Donnelly; for his theory culminates in the view
that what is really important is “progress,” which implies that what is
newer is always better. As a result, Rorty, having argued well about the
importance of sentiment, often jumps to conclusions that are at odds
with some of his premises. For example, he initially makes some good
points about the dangers of excluding certain groups from the definition
of “humanity”—the plight of blacks and women being a case in point.
He then goes on to say that since it is widely believed today that preju-
dice “against racial or religious groups” is wrong, it is now easy to convert
students to “standard liberal views about abortion, gay rights, and the
like. You may even get them to stop eating animals.… You do this by
manipulating their sentiments in such a way that they imagine them-
selves in the shoes of the despised and oppressed.”59

Such manipulation, Rorty contends, will produce generations of
“nice, tolerant” people, which in the end is all the human rights move-
ment needs to flourish. Because Rorty views humans as “flexible, pro-
tean, and self shaping,” rather than being constrained by any notion of
natural limits or purpose, he supposes, to the detriment of his argument,
that modern liberal views are necessarily correct. So even though he has
argued forcefully against the practice of deciding who shall count as
“human,” he does not seem to notice that the permissibility of abortion
depends largely upon our willingness to exclude a certain class of homo
sapiens from the definition of humanity.

Furthermore, Rorty seems to be traveling down the road paved by
the so-called bioethicist Peter Singer in leaving open the possibility of
granting animal rights equal protection as human rights. For if rational-
ity is irrelevant and the only criterion for validity is sentimentality, then
who is to say that some animals do not possess as much capacity as
human beings for pity? Certainly, they do not kill arbitrarily as humans
seem to do. Is Rorty prepared to add a universal declaration of animal
rights to be defended by international law? We are more than our emo-
tional makeup, and this is why we need reason to combat evils like prej-
udice, which, after all, is based on nothing more than an emotional
response to a particular group of people. It is only through the guidance
of reason that we are capable of making sense of our emotional responses
in the first place. For, as Aristotle teaches, to be angry is easy. But to be
angry in the proper way, at the proper time, and for the proper reason, is
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not so easy. This is why our emotions, while not to be dismissed, must
nevertheless be under the direction of reason.60

Certainly, Rorty’s plan could increase tolerance. But this does not
necessarily lead to the idea of universal rights. After all, we could all put
ourselves in the shoes of another and perhaps understand what makes
the murderer commit the crime. But does empathizing with someone’s
troubled childhood or impoverishment, for example, eradicate the evil of
the deed? If so, then the acceptability of an act amounts to whether or
not it can evoke a favorable emotional response—a sad truth that seems
to play out far too often in U.S. courtrooms. The danger of appealing
strictly to sentiment is that the popular sentiments of the day are not
always correct. Furthermore, Rorty’s theory, even more than the others,
paves a short road to tyranny. For if truth resides in feeling, human rights
will be defined by whoever is most adept at manipulation. Invariably,
this is the person with the most access to the media, or with the glibbest
tongue. Without reference to an objective idea of human good, how
shall we hold government leaders accountable for offensive actions?

Rorty’s theory is also incompatible with universality because
although the capacity for sentiment may be universal, the way it is man-
ifested across culture is not.61 Since what is important for Rorty is the
manipulation of sentiment, it is difficult to see how he can argue that
one culture’s “feelings” about a particular human right are inferior or
superior to another’s as long as the feelings are just as intense.

Rorty makes the important point that human beings are as much
distinguished by their capacity for friendship and sentimentality as by
their ability to reason. In downplaying the latter to the point of irrele-
vancy, however, he obliterates the possibility of judging whether our
emotional responses are correct. He argues against the idea of an ahistor-
ical human nature, but has offered nothing other than a different theory
of human nature—one positing that humans are feeling beings, as
opposed to thinking and feeling beings. But as we have seen, stressing
sentimentality over reason does not necessarily cultivate a greater appre-
ciation of human rights, nor does it, in its Machiavellian overtones,
break out of the realist world view in which the ability to wield power,
whether as brute force or subtle manipulation, always trumps all ques-
tions of right and wrong.
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Evolution and Human Rights

John O’Manique seems to understand the importance of an objective
standard to the idea of universality but does not want to acknowledge
the need for natural law. He argues that human life is not beholden to an
independent measure of truth, but rather creates its own truth through
evolution. What is interesting is that the more O’Manique tries to deny
the importance of teleology to the idea of universality, the more he
unwittingly proves the necessary connection between the two.

O’Manique points out that as acceptance of rationalist and theist
foundations for human rights has waned, so too has the case for univer-
sality. Western explanations have become “a confusing mixture of the
inalienable and universal rights of the natural law tradition, Western dec-
larations, and the state-created privileges of the positivist.” Even though
human rights declarations cite dignity as a source, “neither the concept
of human dignity nor its connection with rights … are objective or fun-
damental. Dignity as recognized and granted by others is subjective 
and variable.”62

O’Manique’s argument implies that neither empirical nor prescrip-
tive explanations of human rights sufficiently support the idea of univer-
sality. “If rights are identified with the exercise of rights, then they come
and go; they are augmented or reduced according to the decisions of
powerful agents in society.” If so, then law is the basis of human rights,
which are therefore conventional. If the validity of rights rests in “recog-
nition and acceptance,” then human rights are based in “social value 
systems” and are therefore not universal since they are not found in 
all societies.63 So we must think of a new way to describe rights.
O’Manique realizes that when rights are defined as purely human cre-
ations, universality is threatened. He recognizes the need for an objective
source of human rights. But instead of looking to natural law for this, he
calls for “new foundations” based in science. Such a basis for human
rights would be “sufficiently devoid of ethnic content so as to be globally
acceptable and applicable.”64 To this end, O’Manique turns to the con-
cept of evolution.

Evolution, of course, pertains to the way a species develops and sur-
vives. What universal rights, then, would the principle of evolution
entail? To begin with, O’Manique notes that any claim to a universal
right must be one that every human being could make and could expect
others to accept. To be inalienable, the “claim and its justification must
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arise from within the claimant and not from some other agents.”
Something needed for survival would fit this bill. O’Manique concedes
that this does involve a moral principle—namely, that survival is good.
But he says that this does not compromise the objectivity of his theory,
since this belief is “virtually universal.” For human beings, however, sur-
vival means more than just existing; indeed, human evolution has also
produced self awareness, through which “we create goals, design paths 
to them, and attempt to achieve them by effecting some self-conscious
control over our tendencies as well as over our environment.” We are
able to “transcend” our “biological roots,” which means that “we can nei-
ther ignore genetic factors nor reduce our behavior to them.” He con-
cludes that “Human aspirations are not to the mere maintenance of
existence but to the fulfillment of life.”65

O’Manique adamantly insists that it is not teleology, but evolution
that drives human beings toward the self-understanding that enables
them to develop morally. Moral development, it would seem, is as neces-
sary to human beings as life itself. All humans need is to associate with
others, to express themselves, to enjoy a degree of autonomy, and to have
access to “love and beauty.” O’Manique contends that these human
needs are the foundation of universal rights since they “can be observed
and even empirically confirmed within the social sciences and psychol-
ogy.”66 He does admit that in attempting to answer the question of what
is good for human beings, his concept is “essentially normative.” But he
insists that in being founded on a “fundamental principle of the evolu-
tionary process,” namely, that development enhances survival, it is
“based on a foundation that, unlike moral systems or attitudes, is not
itself a human creation.”67

O’Manique acknowledges that “if a right is to be universal and
inalienable, then it must be based on something other than human
authority or even human attitudes or value systems which, as human cre-
ations, vary over space and time.” Yet his argument for evolution as an
objective measure of human rights turns out to be an exercise in wishful
thinking; for he admits that the notion that one may have a right to a
particular thing that promotes development cannot be “confirmed or
denied empirically.” Everything still turns on the question of what is the
best life for a human being—a question that is best answered through a
teleological response.

Consider the following: Teleology posits that all things have an end
or a function, and that this determines what kind of life is good for
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them. In the view of Aristotle and Aquinas, for example, the universe is
ordered by an unmoved mover; all things, to varying degrees, tend
toward an imitation of this form. As we move up the chain of being, 
we find man has something possessed by no other thing—animate or
inanimate—logos, or reasoned speech. The function of man is to reflect
the unmoved mover through his awareness, derived from reason, of his
relationship to his fellow man and the world. Human beings, like all liv-
ing species, must survive; but unlike other species, they must also strive
to attain truth—that is, to reach for something beyond their own sur-
vival. Truth, in the end, is more important for man than survival alone
because it is a good more proper to his nature. This is why the moral
dimension is so necessary to human life. The evolutionary view, put 
in teleological terms, supposes that all living things have a single 
function—survival. So if human beings require a moral life, ultimately
this must be because it is necessary for the survival of the species.

Both the teleological and the evolutionary views of human nature
posit that certain things are good for human beings, in all times and cir-
cumstances. But the evolutionary theory actually fails to answer the
question of why human beings should be moral. For if evolution holds
that morality enhances human survival, how can it explain why morality
sometimes requires actions that seem detrimental to one’s own sur-
vival—such as observing rules of warfare at the risk of one’s own life or
the lives of one’s troops? Why should humans be moral if they can sur-
vive just as well without morality? In the evolutionary view, there is no
real incentive for individuals to act morally; for the only purpose higher
than individual human existence is survival of the species.

What this amounts to is not an objective principle, as O’Manique
hopes, but the idea that mankind itself is the highest good. Truth
must be whatever enables the species to survive. So how do we use this
to criticize the human rights practices of other regimes? Without a
transcendent standard, how do we know that their actions will not, 
in the end, produce a better species of human being than our own
actions will? Furthermore, if evolution shows that human beings need
reflection, love, and beauty to survive, then why are evil characters not
selected out of the species, instead of continually cropping up
throughout time? Why was the twentieth century among the bloodi-
est epochs in history?

Overall, it is difficult to see how the idea of human flourishing can
fit into a strictly evolutionary thesis since the term, as O’Manique uses it,
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implies an entire normative dimension, which begs the question of how
human beings should best develop. The answer to this question is largely
prescriptive—it cannot be proven empirically. O’Manique seems to be
saying that human beings seek certain goals because they should—in
other words, because certain things are good for human beings. Now,
from a strictly evolutionary standpoint, organisms either develop or they
die. But it is perfectly possible for a human being to “survive” in the
ordinary sense of the word and not “develop” as a human being. We can
choose whether or not to pursue the good life.

Finally, O’Manique’s theory, like those discussed heretofore, seems
to require that we consider ourselves to be morally superior to preceding
generations. This is hardly self-evident and also contrary to the idea of
universality; for it implies that what is good for one generation is not
necessarily good for the next. But universality of human rights requires,
above all, the idea that human nature is unchanging and that certain
goods are perennial—two ideas to which evolutionary theory is intrinsi-
cally opposed.

The Need for a 
Foundational  Approach

In his book Human Rights as Politics and Idolatry, Michael Ignatieff
seems to recognize the danger of making rights ends in themselves, or in
expecting them to accomplish all the things that human rights docu-
ments set out to do. He wants to expound a practical theory of universal-
ity, based on what we can realistically expect human rights to
accomplish. His “thin” universalism in many ways affirms the principles
of natural law set forth by St. Thomas. Ignatieff, however, believes that
practicality requires that we eschew “foundational” principles. But as
with all other non-foundational theories of universality, this, too, opens
the door to the forces of tyranny. What is interesting about Ignatieff is
that the more he tries to argue against universal principles as the basis of
human rights, the more convincingly he (unwittingly) makes the case for
a return to natural law.

There are two main components to Ignatieff ’s argument: an expla-
nation of what human rights are and an account of where they come
from. He begins by affirming that the Universal Declaration of Human
Rights was really a reaction to the effects of nihilism as represented by
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Nazi Germany—a “return by the European tradition to its natural law
heritage, a return intended to restore agency, to give individuals the 
civic courage to stand up when the state ordered them to do wrong.”68

He explains that “The most essential message of human rights is that
there are no excuses for the inhuman use of human beings.” Human
rights are “to provide a universalist vantage point from which to criticize
and revise particularistic national law” (16). The chief purpose of rights,
then, is to provide a means by which individuals can stand up for them-
selves in the face of government injustice.

Just as natural law holds that there are primary principles of justice
that are general and universal and secondary principles which represent
the application of these to specific situations, Ignatieff suggests that the
Universal Declaration of Human Rights offers a universal standard that,
to some degree, must be permitted to be interpreted freely among differ-
ent cultures. Human rights, in practice, must be consistent with the
principles they represent. Nevertheless, since “individual agency” is a key
component of human rights, groups must be free, as far as possible, to
rule themselves. It would therefore be oxymoronic for some governments
to impose their idea of human rights on others (18). But just as natural
law holds that the interpretation of secondary principles must not con-
flict with the meaning of rights on the primary level, “coercive human
rights interventions are permissible in ‘strictly defined cases of neces-
sity,’” such as “where human life is at risk” (18).

This implies that all human rights are not of equal importance, and
that life is more fundamental than liberty. Next to life, the paramount
fact that human rights must respect is that human beings are free agents.
As such, nations should not be expected to adhere to the long list of
rights enumerated within the UN human rights documents, but should
be free to decide when and how to implement human rights. Thus,
“shared belief in human rights ought to be compatible with diverging
attitudes concerning what constitutes a good life.” He explains that
“Another way of putting the same thought is that people from different
cultures may continue to disagree about what is good, but nevertheless
agree about what is insufferably, unarguably wrong.” This leads to the
conclusion that “Human rights can command universal assent only as a
decidedly ‘thin’ theory of what is right, a definition of the minimum
conditions for any kind of life at all” (56).

Ignatieff is wisely on guard against the dangers that occur when
rights are made an end in themselves. He recognizes that power, even
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when exercised in the cause of human rights, is always at risk of being
abused (47) and warns against the tendency to make human rights a sec-
ular religion, which turns it “into a species of idolatry: humanism wor-
shiping itself ” (53). So far, Ignatieff would seem to agree that the current
arguments for human rights, grounded in secular humanism, are con-
ducive to tyranny.

But rather than attempting to rethink the idea of human dignity to
determine what makes human rights universal, Ignatieff turns away
entirely from dignity as a source of human rights (54). The problem with
such a ground for human rights, he believes, is that human beings often
fail to act with dignity. He denies that there is any natural human attrib-
utes that can serve as a basis for universality. Reason is inadequate; for
the “exterminatory nihilism of the Nazis” demonstrated that “any ethics
that takes only reason for its guide is bound to seem powerless when
human reason begins to rationalize its own exterminatory projects” (81).

Nor can we look to empathy as a basis for rights, he says; for in
actual experience, human beings are not naturally disposed to be con-
cerned for others outside of their immediate circle. “The Holocaust
showed up the terrible insufficiency of all the supposedly natural human
attributes of pity and care in situations where these duties were no longer
enforced by law.” Indeed, “the Universal Declaration set out to reestab-
lish the idea of human rights at the precise historical moment in which
they had been shown to have had no foundation whatever in natural
human attributes” (79–80).

Ignatieff believes that a more realistic and therefore more universal
ground for human rights lies not in any theory of human nature, but
rather in the lessons of history:

[History teaches] that human beings are at risk of their lives if they lack a
basic measure of free agency; that agency itself requires protection
through internationally agreed standards; that these standards should
entitle individuals to oppose and resist unjust laws and orders within their
own states; and finally that when all other remedies have been exhausted,
these individuals have the right to appeal to other peoples, nations, and
international organizations for assistance in defending their rights. These
facts … have been demonstrated most clearly in the catastrophic history
of Europe in the twentieth century. (55)
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Such a historical conception of human rights, Ignatieff argues, does 
not need to appeal to principles of nature or dignity. He advocates an 
understanding of human rights based on “human beings as they are,
working on assumptions about the worst we can do, instead of hopeful
expectations of the best.” He advises that the foundation of human
rights is to be found not in “human nature” but in “human history;” that
is, “on what we know is likely to happen when human beings do not
have the protection of rights. We build on the testimony of fear, rather
than on the expectations of hope” (80).

Apparently, Ignatieff believes history provides a more neutral basis
for human rights since, presumably, everyone can agree on what has
already happened. He says that theories that ground rights in human
dignity, however, are controversial “because each version of them must
make metaphysical claims about human nature that are intrinsically con-
testable.… Foundational claims of this sort divide, and these divisions
cannot be resolved in the way humans usually resolve their arguments,
by means of discussion and compromise” (54). This is why, although he
has previously described human rights as upholding a kind of moral
standard, Ignatieff is quick to assert that rights must not be thought of as
“trumps;” for this notion (wrongly) implies that rights resolve political
controversies. “In fact,” he says, “the opposite is the case. When polit-
ical demands are turned into rights claims, there is a real risk that the
issue at stake will become irreconcilable, since to call a claim a right is to
call it nonnegotiable, at least in popular parlance” (20).

Another thing that obscures our understanding of rights, Ignatieff
contends, is the existing conflict between religious believers and secular-
ists regarding the nature of human rights. He says that religious believers
think that unless one acknowledges that human beings are sacred, there
is no special reason for protecting them with rights (82). In order to be
consistent, humanists, or nonbelievers, must reply that “there is nothing
sacred about human beings,” but that history proves that human rights
are “necessary to protect individuals from violence and abuse.… Human
rights is the language though which individuals have created a defense of
their autonomy against the oppression of religion, state, family, and
group.” Thus, “The fundamental moral commitment entailed by rights
is not to respect, and certainly not to worship. It is to deliberation.” This
facilitates the “compromises that will keep conflicting claims from end-
ing in irreparable harm to either side” (84).

mailto: rights@palgrave.com


40 • TRUTH, POLITICS, AND UNIVERSAL HUMAN RIGHTS

Ignatieff implies that because religious believers hold “moral
absolutes,” they cannot make any contribution to the case for universal
human rights since, in his view, moral absolutes preclude dialogue. The
humanist view appears to be more compatible with his “thin” theory of
universalism; for it makes no assumptions about human beings as being
rational, empathetic, or children of God. It holds only that they have a
right to deliberate about their treatment of each other. But where does
this right—the right to deliberate—come from? What Ignatieff does not
seem to realize is that a moral commitment to “deliberation” inherently
assumes that people are “sacred”—if by that word we are to mean that
they are all entitled to moral equality. To say that someone has a right to
“deliberate” is to presume that there is something about that person that
is worthy of respect, despite our particular feelings about him or whether
or not we feel like listening. Ignatieff unwittingly confirms this point
when he looks to the writings of Primo Levi, a secular Jew and Holocaust
survivor, as an “exemplary testimony to the capacity of secular reason to
describe the enormity of evil” (86). He cites a passage from Levi con-
cerning the way he was looked at by a Nazi chemist:

That look was not one between two men; and if I had known how com-
pletely to explain the nature of that look, which came as if across the glass
window of an aquarium between two beings who live in different worlds,
I would have also explained the essence of the great insanity of the third
German [reich]. (3)

Ignatieff sees this as an example of the moral intuition that human rights
are designed to embody—that “our species is one, and each of the indi-
viduals who compose it is entitled to equal moral consideration”(3–4).
Here, however, is where his appeal to history as the basis of human rights
begins to break down. For Levi said that the great evil of the Nazis lay in
their refusal to see the Jew as a fellow human being. But the humanist,
according to Ignatieff, must eschew the idea that there is anything special
about human beings, and maintain instead that there is less suffering if
people can effectively protest against government injustice. But was the
essence of Levi’s charge that he had no way to protest injustice, or that it
was terribly wrong for the Nazis to deny the essential moral worth of the
Jew? Ignatieff may look to Levi for the “secular” viewpoint, but the fact is
that regardless of whether one acts from consciously religious motives, any-
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one who lives by the principle that all human beings deserve equal moral
consideration confirms the believer’s view that human beings are sacred.

We might also question how well Ingatieff ’s explanation of delibera-
tion as the function of human rights works in the absence of foundational
principles. He suggests that human rights should be understood “as a
language, not for the proclamation and enactment of eternal verities, but
as a discourse for the adjudication of conflict.” Rather than moral
absolutes, rights are better thought of as tools to create a “common
framework, a common set of reference points that can assist parties in
conflict to deliberate together” (20). If rights are trumps, they assume
the status of moral absolutes. Ignatieff realizes the absurdity of assigning
such value to all of the goods held out by human rights documents, a
move which ultimately forces more conflict than cooperation among
world actors. The idea that rights are tools, and not trumps is useful if we
acknowledge that there are few human goods that are truly universal—
that is, applicable in all times and in all situations. Ignatieff, however,
wants to say that we should be able to employ rights as tools without
assuming there are any shared universal values. If that is the case, one is
left wondering how any dialogue can occur at all.

Ignatieff concedes that although the function of human rights is to
provide us with a common language for dealing with conflicts, in the
most contentious matters, like abortion, a common language “does not
necessarily facilitate agreement.” He notes that both sides in the abortion
debate “agree that the inhuman use of human life should be prohibited,
and that human life is entitled to special legal and moral protections. Yet
this is hardly common ground at all, since the two sides disagree as to
when human life commences, and as to whether the claims of the
mother or the unborn child should prevail.” He states that it is therefore
“an illusion” to presume that human rights can “define a higher realm of
shared moral values that will assist contending parties to find common
ground.” What really leads to agreement are “political factors” such as
“shared exhaustion with the conflict, dawning mutual respect, joint
mutual recognition—all these must be present, as well as common com-
mitment to moral universals, if agreement is to be reached” (21).

So although Ignatieff initially claims that the chief function of
human rights is to enable discussion, he admits that in the more con-
tentious situations, conversation is impossible without a “common com-
mitment to moral universals.” Ignatieff seems to have made the opposite
point of what he intended. He may prefer to think of human rights as
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simple talking points rather than moral trumps, but the concept cannot
perform even this less exalted role unless it is anchored in universal truth.

In fact, as will be discussed in the following chapter, the very exis-
tence and function of language indicates that human beings are moral by
nature—we think and act in terms of universal rights and wrongs. We
cannot coherently hold that the idea of human rights is by nature a dia-
logue but does not by nature represent universal values. The second
statement is implicit in the first. If there could be no possibility of agree-
ment on moral matters, there would be no point in talking at all.
Disagreement should not mean the end of dialogue, but rather, a more
concerted effort to return to the premises of our own arguments.

Ignatieff asks “Why do we need an idea of God in order to believe
that human beings are not free to do what they wish with other human
beings—that human beings should not be beaten, tortured, coerced,
indoctrinated, or in any way sacrificed against their will? These intu-
itions derive simply from our own experience of pain and our capacity to
imagine the pain of others … indeed the strength of a purely secular
ethics is its insistence that there are no ‘sacred’ purposes that can ever jus-
tify the inhuman use of human beings” (88). But this is an appeal to sen-
timent as a foundation of rights, which Ignatieff has already discounted.
Besides, if we are to justify actions solely on the basis of whether we want
to be on the receiving end and maintain, as the secularist must, that
there is nothing special about human beings, then we must consider ani-
mals and plants as our moral equals.

So human rights cannot be used as tools for dialogue without some
prior stipulation of foundational principles. Neither can they be justified
by the so-called “neutral” standard of history, for looking to history as 
a standard is useless at best and dangerous at worst. Without independ-
ent standards of judgment, how are we to interpret the lessons of history
in the first place? The “lessons” of history can always be rewritten; the
first principles of justice are unchanging. If history is the foundation for
rights, then we must wait for terrible things to happen before we are
capable of making judgments. The horrors of Nazi Germany may have
opened the eyes of the world to the existence of evil like nothing before,
but how do we know that this is the worst that human beings can pro-
duce? A final problem with making history the criteria for forming moral
judgments is that history can be subjective—if we cannot judge histori-
cal events against the backdrop of moral verities, who is to say what his-
tory teaches? Or, if we are to remember the horrific world of Orwell’s
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1984, in which all accounts of history are continually rewritten by agents
of a totalitarian government, who is to say that history even happened?
In order to remain intelligible, Ignatieff ’s theory of human rights as a
means of dialogue requires a much greater reliance on universal moral
principles than he wishes to admit.

Ignatieff ’s analysis of human rights in many ways points to the con-
cept of natural law—in the argument that secular humanism cannot
stand as the measure of human rights without collapsing into “idolatry”
or “humanism worshiping itself,” and also in the idea that the truly uni-
versal values are not represented by the whole catalogue of human rights,
but comprise a much smaller list of obligations revolving around nega-
tive liberties. He comes close to illuminating the reality of human rights
in international politics. He provides a sound and sober analysis of the
possibilities and limitations of universal human rights. But his view is
ultimately flawed, insofar as he shies away from the notion that if human
rights are universal, it is because they are rooted in universal moral prin-
ciples. Instead, Ignatieff holds that we know universal human rights
solely on the basis of the lessons of history. But historical justification
makes the interpreters of history the sole guarantors of truth. It also car-
ries with it the notion that we control truth simply by virtue of our place
in time. This has the effect of confining truth to the subjective realm of
the human mind. Thus, Ignatieff ’s approach to human rights, like any
other that eschews the idea of transcendent standards of justice, runs the
risk of degenerating into the will of the stronger, as those with the power
to control historical interpretation determine what the lessons of history
are and how they should be applied.
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C H A P T E R  3

Human Rights as 
Moral  Principles

A look at the dominant arguments for human rights has revealed
the folly of attempting to say something universally true about
human beings without appeal to objective norms. Legal

philosopher Michael Perry seems to understand this, and contends that
the very notion of human rights (the idea that “certain things ought not to
be done to any human being and certain other things ought to be done for
every human being”1) stems from the “religious” response to the “problem
of meaning.” According to this view, the universe is ultimately “mean-
ingful in a way hospitable to our deepest yearnings.” We are all somehow
“bound or connected to the world,” to each other, “and, above all, to
Ultimate Reality in a profoundly intimate way.” He contrasts this with a
“non-religious” view, which holds that man is “an alien, an exile, home-
less, in a world, a universe, that is strange, hostile, pointless, absurd.”2

According to Perry, there is no reason to respect human rights unless
one believes that all people are intrinsically connected to one another.
“Indeed, if the Other really is, in some deep sense, one’s sister/brother,
then it would be surprising if every non-religious person were existen-
tially disconnected from that truth.” But Perry notes, “to be connected
to that truth existentially … is not necessarily to affirm it intellectually.”3

Thus, the true iniquity of a human rights violation does not reside
in the affront it may pose to popular sentiment. “It is that somehow, the
very order of the world—the normative order of the world—is trans-
gressed.”4 A normative world order is essentially the natural law pre-
sumption that human beings possess a common nature, which means
that some things are good for all people, and should be pursued, and
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some things are bad for all people, and should be avoided. The idea of an
ultimate universal good for everyone, however, does not preclude the fact
that there can be a plurality of particular goods for different cultures,
depending on different situations.5

Perry’s argument about the need to construct a logical argument for
universal human rights is helpful, but his decision to refer to moral ques-
tions as being “religious” plays into the hands of the modern cultural
ethos which presumes that bringing moral issues to the public square is
the equivalent of the state establishment of religion. Let us see why this 
is not the case.

Law and Morality

Perry’s analysis points to a larger consideration that is most relevant to
the case for universality: To speak intelligibly about human rights, we
must recognize that we are dealing with moral principles and identify
human rights as such. This requires setting aside the notion that moral
principles should not be discussed in the public square and acknowledg-
ing the connection between law and morality. Much has been made of
the question of whether law may enforce “morality.” But we should bear
in mind that law is itself a moral principle. The work of Hadley Arkes is
most instructive here. In his book, First Things: An Inquiry into the First
Principles of Morals and Justice, which builds upon Aristotelian moral
philosophy, Arkes explains that the law exists “for the sake of enforcing a
rule of right and wrong, whose validity no longer depends entirely on
the self-interest of the parties.” According to these kinds of rules, which
are part of “the logic of morals,” we are responsible for upholding certain
behaviors, regardless of whether we have personally consented to do so.
The existence of laws prohibiting slavery or child abuse, for example,
indicates that we believe there is a rule involved in these cases that is
valid apart from the opinion of those engaging in such practices.6 Like
the logic of morals, the logic of law is such that the first principles upon
which it is based are true regardless of whether or not a particular indi-
vidual assents to them.

Nevertheless, the tendency in law and politics these days, Arkes
notes, is to suppose that moral discourse belongs entirely within the
realm of private religious belief or personal opinion. Even though we
admit that morality deals with the most important questions regarding
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the conduct of our lives, it is presumed that moral judgments are neces-
sarily reached apart from logic, reason, and demonstration. But moral
propositions are, by nature, very different from statements of personal,
private belief; for they refer to things that are universally right or wrong,
applicable to all people.7 The purpose of moral argument is to identify
the grounds on which any action is said to be justified. When we recog-
nize that a particular act—for example, killing innocent life—is wrong,
logic dictates that we “forbid that act to people generally or universally—
which is to say, we forbid it with the force of law.” In this sense, we
might say that law is not substantially different from morality, but is in
fact dependent upon it—for law exists only because of the moral princi-
ples by which we understand actions to be either right or wrong.8

The idea of law as being founded on moral principles is so essential
that even the legal positivist H. L. A. Hart acknowledged that rules
against murder, violence, and theft overlap with basic moral principles
and therefore possess a “necessary non-arbitrary status.” For “such rules
are so fundamental that if a legal system did not have them there would
be no point in having any other rules at all.”9

Arkes explains that law belongs to the logic of morals; moral propo-
sitions are universal by nature because they embody principles that are
necessarily and categorically true.10 Setting aside the modern contention
that politics should not deal with questions of truth, he considers neces-
sary truths, “propositions that cannot be contradicted except with
propositions that are themselves self-contradictory.” An example of this
is the law of contradiction. We cannot “know” the law of contradiction
from existing definitions; rather we must comprehend it before we are able
to grasp any definition in the first place. Necessary truths are “first princi-
ples.” They cannot be understood demonstratively because they are the
foundation upon which all demonstration is based.11

Another example of a necessary truth is that human beings are
rational; for to argue that they are not would entail providing reasons,
and this is, of course, an act of reason. The existence of morals is also a
necessary truth. If Smith, for instance, tries to argue that morals do not
exist, he would have to claim that since he does not accept the existence
of morals, nobody else would be justified in obliging him to respect the
logic of morals. To make this claim, however, is to say that it would be
wrong for anyone else to demand that Smith respect moral principles.
One would have to use the logic of moral principles to refute the idea of
moral principles.12
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First principles, then, are necessary truths; they cannot be contra-
dicted, except with a statement that is itself contradictory. Therefore we
must assume they exist before we can talk coherently about anything
else. It is true that morals are sometimes rejected, but this does not dis-
prove their existence or their usefulness. Indeed, this is unavoidable to
some degree since moral decisions are made by free agents who are capa-
ble of choosing their own course of action. It would make no sense to say
that a rock, when dropped, is obliged to fall down and is blameworthy if
it does not. Blame or praise can logically attach only to an agent who is
responsible by virtue of being free.13

Like the autonomy theory, the logic of morals presupposes that an
essential quality of human being is the ability to freely choose one’s
actions. But unlike the autonomy theory, the logic of morals holds that
decisions can be right or wrong, independent of consensus. Law may be
imperfectly articulated or administered, but this no more invalidates the
moral principles on which it rests than the existence of oblongs disproves
the idea of a perfect circle.14 To suppose otherwise is to engage in self-
contradiction. Arkes notes that “The fallacy that forms the central prem-
ise in cultural relativism” is that “the presence of disagreement confirms
the absence of truth. That is, the variety of opinion which exists on the
nature of virtue and vice is usually taken in itself as proof of the proposi-
tion that there are no understandings of morals that are universally true.”
But of course, the statement that there is no truth is itself a universal
proposition, which is rendered invalid the moment that someone dis-
agrees with it.15

The point of this is not to insist that all legal systems must embody
the same elaborate moral code beyond the minimum content of natural
law. Rather, it is simply to point out that the logic of morals and the
logic of law are synonymous. Citizens can debate among themselves as to
the proper application of the law in various contexts, but we are mis-
taken to believe that the law itself is, or should be, morally “neutral.”
Laws are framed, interpreted, and administered by human beings. Because
they are human beings, neither lawmakers nor judges make decisions in a
moral vacuum. As Robert Bork notes, the supposition that law must be
silent on questions of value does not render a law that is “morally neutral,”
but rather, a law “in the service of a different morality.”16

The Supreme Court’s treatment of free speech is a case in point. The
First Amendment’s free speech clause was devised to protect the political
speech that is necessary to the workings of our republican form of 
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government. But in recent years it has increasingly been interpreted to
mandate protection of obscenity and pornography, forms of expression
that Americans restrained for two hundred years. Bork explains that his-
torically, the prohibition of profanity, lewdness, and obscenity was not
considered unconstitutional because “such utterances are no essential
part of any exposition of ideas, and are of such slight social value as a
step to truth that any benefit that may be derived from them is clearly
outweighed by the social interest in order and morality.”17

This understanding had changed by 1971, however, when the
Supreme Court heard the case Cohen v. California, concerning a young
man who had walked into a crowded Los Angeles court house wearing 
a jacket that said “F*** the draft.” Justice Harlan asked, “How is one 
to distinguish this [word] … from any other offensive word?” Harlan
claimed that there was no “readily ascertainable general principle” by
which anyone could judge whether or not speech was offensive.18

Harlan’s assumption that “one man’s vulgarity is another’s lyric” is of
course a staple of moral relativism. As Bork notes, “On that ground, it is
impossible to see how law on any subject can be allowed to exist if any
citizen disagrees with it. One man’s armed robbery is, after all, another’s
just redistribution of wealth.”19 Of course, Harlan defended the decision
as an instance of protecting political speech. But if words are so subjec-
tive, how did he in fact know that the speech was political, or that
Cohen was not, as Arkes puts it, literally encouraging those around him
to “make love to the wind?”20

But we could know that Cohen was making a political speech precisely
because words are not subjective in their import, and we could know
these things for the same reasons that were brought forth, years earlier, to
refute logical positivism: The functions of condemning or commending,
of deriding or applauding, are moral functions, and they are rooted in our
language. The words that carry these functions may change over time, but
the functions persist, and if they do, it must be possible for most people
to understand at any moment the words that are established in our lan-
guage as terms of rebuke or praise … that moral function will always be
contained in our language, because it is part of the constitution of our
own natures, as moral beings.21

In the area of pornography as an expression of “speech,” the Court
struck down a congressional statute that mandated that cable television
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channels “primarily dedicated to sexually-oriented programming” must
“limit their transmission to hours when children are unlikely to be view-
ing.” The Court ruled that the pornographer’s right of expression pre-
vails over the sensibilities of the audience, who must protect themselves
by “simply by averting their eyes.” But Bork notes, many people will not
look the other way, and the result will be a gradual deterioration in social
standards of morality, truth, and beauty. He adds that “the suffocating
vulgarity of popular culture is in large measure the work of the Court.”
The Court did not invent indecency, but it prevented communities from
attempting to contain it. “Base instincts are always present in humans,
but better instincts attempt, through law and morality, to suppress
pornography, obscenity, and vulgarity. When the law is declared unfit to
survive, not only are base instincts freed, they are also validated.”22

Another example of an interpretation of law that, in deference to
the god of personal autonomy, purports to be morally neutral is found in
the Supreme Court’s treatment of abortion. In Roe v. Wade, the Court
supposed that the question of when life began was strictly personal, and
determined by one’s experiences, religion, and “moral standards.” It was,
in other words, a controversial moral issue, and for that reason the gov-
ernment could not presume to impose the protection of unborn life on
women unwilling to carry a pregnancy to term. Writing for the majority,
Harry Blackmun opined:

We need not resolve the difficult question of when life begins. When
those trained in the respective disciplines of medicine, philosophy, and
theology are unable to arrive at any consensus, the judiciary, at this point
in the development of man’s knowledge, is not in a position to speculate
as to the answer.23

The Court further entrenched this principle in Planned Parenthood of
South-Eastern Pennsylvania v. Casey, when it ruled:

Some of us as individuals find abortion offensive to our most basic princi-
ples of morality, but that cannot control our decision. Our obligation is to
define the liberty of all, not mandate our own moral code.… At the heart
of liberty is the right to define one’s own concept of existence, of mean-
ing, of the universe, and of the mystery of human life. Beliefs about these
matters could not define the attributes of personhood were they formed
under compulsion of the State.24
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Abortion, according to the Court, is a moral issue and therefore beyond
the scope of politics and the law. But if the law is not applicable to cases
regarding the “most basic principles of morality,” we are left wondering
to what it does apply. The Court’s treatment of abortion is not an exam-
ple of a morally neutral law, but the vigorous assertion of a morality that
deems personal autonomy to be a more important value than life itself.
The result is that an entire class of homo sapiens is effectively rendered
insignificant and outside the purview of the law.25

As jurisprudence goes in the United States, so it often goes interna-
tionally and vice versa. The U.S. Constitution and the Universal
Declaration of Human Rights are both informed by a natural rights phi-
losophy, and some scholars believe there is a reciprocal influence between
the two. Louis Henkin notes:

One notable source for the catalog of rights in the Universal Declaration
was the Constitution of the United States and its 200 years of interpretive
jurisprudence. In turn, during the half century since the Declaration was
proclaimed, it has been a rich source for new “rights instruments” and has
enriched rights in older polities. Rights in the United States have not been
overt, avowed beneficiaries of the Declaration, but they have not escaped
its subtler influences.26

As was mentioned earlier, the drafters of the Universal Declaration
intended to establish a moral standard based on human dignity to guide
the creation of national constitutions. Whereas Madison said that “if
men were angels, no government would be necessary,” Henken similarly
notes that “if national laws and institutions were fully effective … there
would be no need for international human rights laws and institu-
tions.”27 The Universal Declaration, then, is meant to provide a standard
by which national actions may be measured. Henkin believes that
Lyndon Johnson’s Great Society was a response to the values contained
in the Universal Declaration which was, after all, “designed to inspire
national laws and national legal-political cultures.” He concludes that,
knowingly or not, the Universal Declaration “and what it represents in
the international culture of the past half century, has had its influence on
the U.S. Constitution and on the laws of the United States.” 28

Because they are primarily moral principles, human rights norms do
not emerge, as international law typically does, from questions of state
interest. Rather, their origins lie in the “strongly held principled ideas
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(ideas about right and wrong)” of individuals, “and the desire to convert
others to those ideas.”29 Human rights norms are the products of a col-
laboration of individuals within governments, international organiza-
tions, and nongovernmental organizations (NGOs). NGOs, for
example, through a process of “almost pure persuasion,” solicit “the sup-
port of powerful state actors who endorse the norms and make norma-
tive socialization a part of their agenda.”30

Respect for human rights may be largely at the mercy of the state.
But human rights are often framed and put into play through the critical
efforts of NGOs. Thus, the human rights that are said to be part of
international law are not a simple reflection of national interests, but are
also indicative of the activities of special interest groups.31 Remember
that universal human rights are meant to stand as moral principles
directing the actions of states with regard to their citizens. But when the
NGOs and UN committees that frame the rights are driven by a com-
mitment to radical individual autonomy pursued under the guise of
moral “neutrality” on the part of the state, human rights inevitably
degenerate from universal moral principles to the preferences of power-
ful groups.

The possibility of this kind of tyranny is demonstrated in a recent
article by William Schulz, Executive Director of Amnesty International
USA, who notes with approval that human rights norms “reflect either
the views of those who are at the moment holding the power, or the
principles that have managed to claim a consensus among enough peo-
ple that the powerful dare not challenge them.”32 Like Donnelly, Schulz
finds the source of truth in consensus. He deems natural law too prob-
lematic because he does not believe it is possible to determine what char-
acteristics are “of sufficient import to serve as a basis for the delineation
of rights.”33 Truth, he implies, is to be discovered in majority opinion.
Thus, he says, “What do we do with the ancient Uro people of Peru,
who did not believe they were human at all and hence would a priori
reject any notion of human nature? We tell them they are wrong, of
course, just as we tell solipsists they are wrong on the grounds that the
vast majority of us say they are.”34

For Schulz, the will of the majority is the only legitimate ground for
distinguishing right from wrong. He argues that to determine the essence
of human nature, we must not consult some small group, but rather the
“widest possible number of responsible agents,” or run the risk of “having
the rules set by a dictator, an elite or a cabal of power-mongers.”35 Of
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course, if majority opinion is what makes something right, then a
“responsible agent,” is, by definition, one who endorses the majority
view. Furthermore, “universal” rights justified on such a basis are not
permanent, for Schulz notes that human rights “evolve” like “all laws 
and standards:”

Human rights at the international level rely upon the same principle that
the U.S. Supreme Court invokes when it determines that “evolving com-
munity standards,” concerning what constitutes pornography or whether
it is acceptable to execute the mentally retarded, influence the interpreta-
tion of justice.… Rights that are grounded in international consensus—
even “semi-sensus”—and elaborated in formal treaties and conventions
are far more likely to be perceived as politically legitimate than notions of
what Truth or Nature does or does not justify.36

Schulz has implied that the chief problem with natural law is that its
content is usually determined by elites who then proceed to impose their
“views” on everyone else. Instead, he argues, truth is more accurately dis-
cerned through majority consensus. But he sees no irony in the fact that
when it comes to rights, it is precisely elites like court justices, UN
bureaucrats, and special interest groups within the UN who determine
the standards of morality that are to apply to the majority, on grounds
that are increasingly arbitrary.37

Are Rights Really Universal?

Attempts to define human rights without reference to transcendent stan-
dards cannot theoretically support universality. Donnelly correctly
argues that there is no point in claiming a right to something that one
already enjoys. Rights should be conceptualized as devices for protecting
the weak from the strong. But we have seen that without an objective
measure of good, there is no guarantee that rights will not deteriorate
into instruments of tyranny. The only way to avoid this is to justify
rights according to universal principles—applicable in all times and
places and not subject to conceptual tinkering, however well intentioned
it might be. Only from such a basis can we ensure that rights will truly
protect the weakest and most vulnerable members of the human race,
and not be used as devices to legitimize the desires of the strong.
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Of the arguments for universal human rights, the most pervasive in
today’s law and politics is the autonomy view, which supposes that in the
absence of truth, the only way for human beings to live peaceably
together is by making tolerance the highest social value. This requires a
liberal democracy in which individual autonomy is valued for its own
sake. But the idea that the only universal truth is that we must agree to
disagree is logically meaningless; for the statement itself is nullified as
soon as someone disagrees with it.

As much as the proponents of the culture of autonomy might
protest otherwise, the fact remains that the ability to think and act
according to moral principles is intrinsic to human nature. All of us, self-
professed relativists and autonomists included, abide by rules we hold to
be universally true. The question perhaps is not whether we should think
in terms of universal values, but what those values should be.

If the source of human dignity is to be located in the act of choosing
and self-creating, then the law must revolve around that principle and
uphold personal liberty as the highest social value. The struggle for
human rights is thus the fight to establish a worldwide culture of indi-
vidual autonomy. But this comes with a consequence: Life is not sacred
but merely instrumental, valuable only insofar as it is a vehicle for the
realization of the “self.” If autonomy is the highest value, there are no
grounds to criticize the actions of others who are simply acting
autonomously. Ultimately, this argument results in a thinly veiled abso-
lutism in which the law, while professing to be completely neutral on
questions of value, actually advocates an alternative morality altogether
that is subversive to the cause of human rights.

How did we get to this point? Is the notion of radical individual
autonomy a bastardization of the natural rights philosophy out of which
the concept of universal human rights has grown, or merely its logical
consequence? This question will be considered through an examination of
the progression of political philosophy from Plato to Locke. We will then
turn to the philosophy of Thomas Aquinas to ponder anew whether there
really are any universal human rights, and if so, what they might be.
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And I suppose that until now no greater good has arisen for you in the
city than my service to the god. For I go around and do nothing but per-
suade you, both younger and older, not to care for bodies and money
before, nor as vehemently as, how your soul will be the best possible.

You should think this one thing to be true: that there is nothing bad for a
good man, whether living or dead, and that the gods are not without care
for his troubles.

–Plato’s “Apology of Socrates”

If one considers everything well, one will find something appears to be
virtue, which if pursued would be one’s ruin, and something else appears
to be vice, which if pursued results in one’s security and well-being.

A prince, and especially a new prince, cannot observe all those things for
which men are held good, since he is often under a necessity to maintain
his state, of acting against faith, against charity, against humility, against
religion. And so he needs to have a spirit disposed to change as the winds
of fortune and variations of things command him, and as I said above,
not depart from good, when possible, but know how to enter into evil,
when forced by necessity.

–Niccolo Machiavelli, “The Prince”

T he Universal Declaration of Human Rights was a conscious
attempt to infuse morality into world politics. But most efforts
to provide a justification for those principles have fallen flat

because each argument fails to sustain the idea of universality to the
extent that it partakes of the cup of secularism. In fact, the concept of
universal human rights is doomed to remain unintelligible unless the
person is understood as existing in relation to a larger whole, which is
not merely the sum of human beings, but an objective truth transcend-
ing humanity itself.

This idea is certainly not new. It was the point from which the clas-
sical and medieval philosophers took their bearings. Yet they expounded
a comprehensive philosophy of politics and human nature without ever
resorting to the terminology of rights. When and why did the language
of rights become necessary for understanding human beings in relation
to each other? If our current language of human rights is inadequate for
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universality, what set today’s concept of human dignity so far adrift from
what appears to have been its original philosophical mooring?

The following five chapters trace the connection between truth and
politics in the philosophy of Plato, Aristotle, St. Augustine, Machiavelli,
Grotius, and Locke. The classical and medieval philosophers talked
much about truth, but not at all about rights. Modern thinkers speak of
rights, but not truth. An important question then, concerns how the
emergence of rights talk in our political discourse relates to the decline of
truth as a standard for law and politics. Have we distorted the original
understanding of natural rights, or is the notion of natural rights itself
inimical to the idea of objective moral principles? Put differently, have
today’s human rights advocates bastardized the tradition of Locke, in
whom the concept of natural rights reaches fruition, or are they rather
the concept’s true philosophical heirs?1
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C H A P T E R  4

Natural  Right:  The
“Philosophic Quest for 

the First  Things” in 
Plato and Aristotle

The idea of a transcendent standard outside the political order fig-
ures heavily in the writings of the ancient Greeks. We find it, for
example, in Sophocles, whose heroine Antigone disobeys the law

of the city in deference to a higher, unwritten law. In Plato, the idea is
most succinctly expressed in the theory of the forms, which holds that
reality is that which is permanent and unchanging. Everything contained
in the contingent world of human action and experience is merely an
imitation of the form of the Good. We are most fully “ourselves,” that is,
most fulfilled in our nature, when we seek and understand the idea of
the Good.1 This idea is essentially what Strauss termed classical “natural
right,” or the “philosophic quest for the first things,” which “presup-
posed not merely that there are first things but that the first things are
always and that things which are always or are imperishable are more
truly beings than the things which are not always.”2

For the classical philosophers, man’s purpose is to unite with the
eternal good, through thoughtful action directed by a well ordered soul.
Human nature reaches its fulfillment when the order of the soul per-
fectly imitates the order of nature, the idea of the Good. Given this 
purpose of human being, then, politics must cultivate the virtues that
lead to a well-ordered soul. “The city has therefore ultimately no other
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end than the individual. The morality of civil society or of the state is the
same as the morality of the individual.”3

And yet, despite the fact that the city’s chief preoccupation is the
virtue of the citizen, the two are different. The city, with needs that 
are temporal, perishable, and specific, often clashes with the individual,
whose ends are permanent, universal, and divine. Hence, there is a nec-
essary tension between the needs of political life and the highest life sim-
ply. Ironically, this tension finds its most poetic expression in the work of
the philosopher Plato, who certainly believed in the first principles that
would be necessary to ground an intelligible account of universal human
rights. Let us turn to two Platonic dialogues, The Republic and The Laws
to see how this is so.

Plato’s  Republic:  The Best  Regime

Plato’s Republic is a dialogue between Socrates and a number of young
men regarding the nature of justice. It consists of ten books. Book I con-
siders justice in general. In Books II–IV, Socrates constructs a “city in
speech” for the purpose of magnifying the question of justice, so that,
having been seen on a larger level, it might be more easily recognized in
the individual. In Books V–VII, Socrates shows that the city in speech
cannot exist unless it is ruled by philosophers. Books VIII–IX discuss the
way that various types of political regimes come into being and pass
away. Finally, Book X offers a poetic explanation of what justice means
for the man who is truly just.

The key question of the Republic is whether justice is natural, exist-
ing as a transcendent standard above the realm of human action, or con-
ventional, a product of human choice and nothing more than the will of
those in power. The fiery Thrasymachus, Socrates’s chief philosophical
rival, challenges the idea of natural justice with a charge Socrates never
fully answers:

Justice and the just are really someone else’s good, the advantage of the
man who is stronger and rules, and a personal injury to the man who
obeys and serves. Injustice is the opposite, and it rules the truly simple
and just; and those who are ruled do what is advantageous for him who is
stronger, and they make him whom they serve happy but themselves not
at all.… The just is the advantage of the stronger, and the unjust is what is
profitable and advantageous for oneself. (343c–44c)4
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So according to Thrasymachus, “justice” is simply the name we give to
the good of those in power—it is conventional. But it is significant that
despite his venomous attack on the idea of natural justice, Thrasymachus
is still careful to distinguish the ideal of justice (the “truly” just) from
what passes for justice in the actual world (the “really” just)—a design
Machiavelli would later trace in his pledge to uncover the effective, rather
than the objective truth. According to Thrasymachus, we need not look
far to observe that in the real world, injustice triumphs over “true” justice
every time. Those who strive to be good are merely simpletons in the
face of life’s harsh realities, and the man who is truly just always has less
than the man who is not. Thus, Thrasymachus does not deny the exis-
tence of true justice, but considers it to be irrelevant in a world where
might trumps right.

Socrates, evading the fundamental truth of this assertion that unjust
men often do profit at the expense of those who are just, begins to press
Thrasymachus into claiming that injustice itself is truly good. After
much prodding, Socrates then begins to speak for Thrasymachus, noting
that “Plainly, you’ll say that injustice is fair and mighty, and since you
also dared to set it down in the camp of virtue and wisdom, you’ll set
down to its account all other things we used to set down as belonging to
the just” (348e–49a).

Although Thrasymachus, losing interest in further discussion,
accepts Socrates’s restatement of his position, it should be noted that the
argument has changed tack. For Thrasymachus’s own claim was that
“true” justice may exist as an ideal, but observation of the world shows
that unjust men profit at the expense of just men. In Socrates’s render-
ing, the claim is transposed to mean that there are no absolute values or
real distinctions between good and bad. From the relativity of values, 
it is but a short way to demonstrate the circularity of all argument 
and the meaninglessness of all discourse (349b–50c). At this point,
Thrasymachus, apparently defeated, vows to remain quiet for the dura-
tion of the discussion, feigning agreement with anything Socrates says
(350d). Socrates, then, has shown that obliterating the distinction
between good and evil precludes meaningful discourse, but he has not
refuted Thrasymachus’s original claim—the only one spoken in his own
words—that in reality, it is the bold assertion of human will, and not its
supplication to higher principles, that often determines the course of
worldly affairs.

The real issue of Book I, then, is precisely whether justice—that is,
the Good, or Truth—exists and makes a difference to human life. After
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Thrasymachus has slunk off to the background, Glaucon, steps up and
wants to know if there is “a kind of good that we would choose to have
not because we desire its consequences, but because we delight in it for
its own sake” (357b). He seems to answer his own question in the nega-
tive as he recalls the story of the ring of Gyges, in which a magical ring
renders its wearer invisible. He notes that in such a case where one is
guaranteed impunity from punishment, “we would catch the just man
red-handed going the same way as the unjust man out of a desire to get
the better; this is what any nature naturally pursues as good, while it is
law which by force perverts it to honor equality” (359c).

Adeimantus adds that Glaucon’s question cannot be answered by
appealing to divine authority, given what is known about the nature of
the gods, who are either unconcerned with human affairs or are “per-
suaded and perverted by sacrifices, soothing vows and votive offerings”
(365e). Instead, he asks, “Of what profit is justice in itself to the man
who possesses it, and what harm does injustice do? … Show what each
in itself does to the man who has it—whether it is noticed by gods and
human beings or not—that makes the one good and the other bad”
(367d–e).

The question, then, is about how justice benefits one’s soul, unseen
by men and apparently inconsequential to the gods who care more for
human flattery and supplication than for human beings themselves. This
seems to speak to the heart of Thrasymachus’s challenge. Socrates evades
an answer, redirecting the question of justice from the individual soul to
the level of the city. He explains that the city and the soul are alike inso-
far as both remain healthy when they fulfill their end, or purpose. Just as
the consummate human life achieves a certain self-sufficiency or whole-
ness, through the rule of the passions by the intellect, the city attains a
self-sufficiency of all that is lacking in its individual members (369b).
The city begins to fall away from health when it seeks not simply what it
needs, but all those “luxurious” things which cater to the passions,
including fancy foods, furnishings, clothing, jewels, and entertainment
(373a–c). As the city becomes more immersed in the pursuit of things,
the land it possesses is insufficient. Thus, “we must cut off a piece of our
neighbor’s land,” and “they in turn from ours, if they let themselves go to
the unlimited acquisition of money, overstepping the boundary of the
necessary” (373d). War is caused by materialism. It begins when the city
neglects its primary purpose—self-sufficiency—for the gratification of
the passions.
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If the purpose of the city is self-sufficiency, then the way to restore
the city to its original health is to refocus its sight on that alone which is
self-sufficient and loved for its own sake: Truth; the first principle; the
unchanging, eternal fact. Socrates now begins to speak of the god as
opposed to the gods:

The god is not the cause of all things, but of the good.… Do you suppose
the god is a wizard, able treacherously to reveal himself at different times
in different ideas[;] at one time actually himself changing and passing
from his own form into many shapes, at another time deceiving us and
making us think such things about him? Or is he simple[,] and does he
least of all things depart from his own idea? … Are [not] things that are in
the best condition least altered and moved by something else? … In this
way, the god would least of all have many shapes. (380c–81b)

It is pointless to be moral if the gods are capricious in their judgment;
but the god as described by Socrates is steady—unchanging, affecting but
unaffected by human opinion. God cannot lie or deceive because God is
pure reality itself, the source of everything in existence. For Plato, then,
the highest perfection of a thing lies in its origin. The city may be
restored to health only by returning its focus to its original, singular pur-
pose of self-sufficiency. This calls for rule by those who live according to
the intellect, the most self-sufficient aspect of human nature.
Philosophers seek wisdom, which in turn seeks truth—the only thing
loved for its own sake. Only philosophers can see beyond human opin-
ion to the unchanging form of the good; for they “are always in love with
that learning which discloses to them something of the being that is
always and does not wander about, driven by generation and decay”
(485b). Only philosophers can rule in accordance with reality:

They would look away frequently in both directions toward the just, fair,
and moderate by nature and everything of the sort, and again, toward
what is in human beings; and thus, mixing and blending the practices as
ingredients, they would produce the image of man, taking hints from
exactly that phenomenon in human beings which Homer too called god-
like and the image of god. (501b)

Philosophers understand what is “just, fair, and moderate by nature”:
The essential source from which all good things flow is the idea of the
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good or natural right (505a–b). Standing above human opinion, it is
perhaps only partially accessible to human reason; nevertheless, the wise
can discern “what looks like a child of the good and most similar to 
it” (1506e).

Socrates uses the examination of justice at the city level to discuss
the idea of the good. It is perhaps through this concept that he comes
closest to responding to Thrasymachus’s claim. For Thrasymachus had
contrasted real justice—that is, our observation of the workings of
human nature in the world—with true justice, or what we understand
that justice should be. In distinguishing the “is” from the “ought,”
Thrasymachus demonstrates that he has some understanding of what is
right by nature, even if that standard is often rejected.

In Book VII’s “Allegory of the Cave,” Socrates endeavors to show
that true justice is more real than Thrasymachus thinks. He describes the
human condition as that of one imprisoned in a cave, bound at the legs
and neck. The prisoner faces a wall, which is covered with shadows, cast
by objects passing before a distant fire. Unaware that he is bound and
immobile, and never having seen the fire burning from behind, he mis-
takes the shadows for reality (514a–15c). If only the prisoner could
somehow manage to turn and look at the fire, he would know that what
he mistook for “reality” actually had its source in something else. And 
if he could break free of his shackles and step out of the cave and into the
sunlight, he would find that even the fire, the source of the opinions in
the cave, in turn has its source in something higher. Thus, Socrates
explains that all our opinions about reality, to the extent that they are
correct, are informed by the idea of the good:

In the knowable, the last thing to be seen and that with considerable
effort is the idea of the good; but once seen, it must be concluded that this
is in fact the cause of all that is right and fair in everything—in the visible
it gave birth to light and its sovereign; in the intelligible, itself sovereign, it
provided truth and intelligence—and that the man who is going to act
prudently in private or in public must see it (517c).

Socrates teaches that most people, imprisoned in their own dark caverns
of opinion, are unaware that a higher reality exists outside particular
experience, rendering human opinion insignificant by comparison. 
Just as the sun is not merely light, but the source of all light, the idea 
of the good is not knowledge, but the source of knowledge. Human
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intelligence, therefore, is meaningful only insofar as it returns to the
source whence it came:

The soul is also characterized in this way. When it fixes itself on that
which is illumined by truth and that which is, it intellects, knows, and
appears to possess intelligence. But when it fixes itself on that which is
mixed with darkness, on coming into being and passing away, it opines
and is dimmed, changing opinions up and down, and seems at such times
not to possess intelligence (508d).

Politics, then, is the “art of turning around”—directing the regime away
from the shadows and toward the light. One rules well by virtue of
knowledge, and knowledge is the discovery, rather than the creation, of
ideas (518a–e). Socrates teaches that however often injustice may seem
to take precedence in worldly affairs, no regime can long survive without
some recognition of the idea of the Good, which alone is permanent and
independent of human opinion and action. Philosophers are the most fit
to rule and also the least willing to do so, for they know that true happi-
ness resides outside the city, beyond the realm of opinion. Nevertheless,
they are the only ones in a position to benefit the city, for only they can
point it to something beyond itself. In this way, Plato implies that a ten-
sion exists between the needs of politics and the highest human life. The
relationship between philosophy and the city is both symbiotic and
antagonistic. Just as the soul animates the body, philosophy, in its grasp
of the universal and eternal, acts as the life force of the political regime,
which, like the body, is temporal and particular by nature. The city sur-
vives only to the unlikely degree that it ascends to the realm of philoso-
phy, and philosophy thrives only insofar as it descends to the arena of
politics; for the philosophical life is not possible unless the city itself
accommodates it.5 Thus, we find in Plato a certain “lack of fit” between
the end of human life and the conditions for achieving it.

The Laws:  The Second Best  Regime

The Laws is Plato’s exposition of the second best regime, and one might
initially think it offers a practical alternative to the Republic’s government
of philosopher kings. But no less than the Republic does it establish 
the importance of soul to politics. It demonstrates to an equal degree the
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necessity of philosophy for good rule. And like the Republic, the Laws
shows that Plato’s comparison of the individual soul with the political
regime is wholly unsatisfactory.

The dialogue occurs between three old men, the main character
being a nameless Athenian stranger, perhaps Socrates, who teaches that
the purpose of politics is to nurture soul, the essence and “general princi-
ple” of human nature (318a, 650b).6 As the Republic demonstrates, the
case for politics as the art of soul keeping depends on refuting the claim
that justice is the will of the stronger and its assumption that politics is
only about power or survival. Such a view, explains the Athenian
stranger, derives from the notion that the gods are either nonexistent or
uncaring about human things. The Athenian seems to agree that the
gods of the city are fictitious, and points instead to a higher reality sur-
passing conventional deities. Indeed, he launches a potent defense not of
gods, but of God. Whereas Socrates employs poetic imagery to this end,
the Athenian, in Book X, uses logic.

To demonstrate that God is not absent or uncaring, the Athenian
presents what the natural law tradition would come to understand as the
theory of the unmoved mover, which holds that the governing force of
the universe is something that acts upon all, but is not acted upon itself
(892a–95b). In contrast to the idea of materialism, he asserts that the
first principle of nature cannot be “fire, water, earth, and air,” but must
be something animate, like soul. If soul is primary, then the things per-
taining to it are prior to those concerning the body and the rest of the
material world.7 To comprehend the first cause, all we need to do is
observe that things around us—oceans, planets, stars, animals—move.
All motion we can observe is only the latest among a long chain of trans-
formations. The “coming into being of all things” occurs “when the orig-
inal cause, obtaining growth, proceeds to the second transformation, and
from this to the next, and when it arrives at the third, it allows of percep-
tion by perceivers. By this transformation and change, everything comes
into being” (894a).

Inanimate objects may move—waves crash on the shore, leaves rus-
tle in the wind, but something must have caused the motion. And only
something that is alive is “always capable of moving itself as well as oth-
ers” (894b). Furthermore, the first cause must possess not only the power
to move, but also the ability to do so willingly—for even slugs and bugs
can creep and crawl, but they do so out of instinct, ultimately driven by
the force of something else.
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Human beings, possessing reason, also have the ability to undertake
actions freely. Hence, soul is responsible for our doing good or evil; for
the motions of the soul, which include “deliberating, opining correctly
and falsely, rejoicing, being pained, being bold, being fearful, hating, and
desiring,” direct the “secondary motions of bodies and drive all things to
growth and decay.” When soul “takes as a helper Intelligence—god, in
the correct sense,” it directs all movements “toward what is correct and
happy, while when it associates with lack of intelligence it produces in all
things just the opposite to these” (897a–b). In this way, intelligence is
the sole link to the good and is therefore superior to the gods. God in the
correct sense is not the typical god described by the poets, but rather, 
the Good that can be apprehended only through wisdom. Since soul 
is the cause of all human actions, it is also the proper focus of political
rule. This requires government by those who can best direct the citizens
toward the intangible goods of the soul (898d).

Although the Laws and the Republic offer a sound teaching on the
soul, their specific political recommendations are wholly unsatisfactory.
The Republic, which concerns the education of the guardian or “golden”
class and admittedly looks not to the good of the individual, but of the
city as a whole, seems to call for the complete obliteration of one’s sense
of self. It would abolish not only private property, but family relation-
ships as well. Even what might be thought of as the most singular aspect
of oneself—one’s sexuality—would be eradicated through the nude but
unerotic, joint gymnastics of men and women and the communal mar-
riages of the guardian class. The Laws offers much of the same, only
applied to the education of ordinary citizens as opposed to the “golden”
class. Because the Laws purports to offer a solution that is not ideal but
more practicable, it is worth examining more closely how well this
addresses the real needs of human beings.

After providing a lengthy account of how the law should be struc-
tured (to honor the things of heaven rather than earth) the Athenian
then turns the discussion to the “human things,” which consist “above
all in pleasures and pains and desires” (732e). Although the philosophi-
cally inclined will obey the law willingly, most people—driven by the
desire for food, drink, and sex—will not. For them the Athenian recom-
mends a regime very much like an efficient day care center—one that
will occupy them with stories and games (804b) and supervise every
aspect of life. Those who are not philosophic, according to the Athenian,
cannot grasp the true nature of the good. Therefore, their every pursuit
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must be governed. For if people are not capable of true virtue, that is, of
the love of the wisdom that orders the soul, then they must at least be
restrained from loving the wrong thing—be it the “erotic love of wealth
that prevents a person from having leisure to look after anything except
his private possessions,” or the love of power which regulates interactions
through violence (831–32c).

Unfortunately, it is not merely money or material things that citi-
zens must avoid loving too much—the principle also extends to their
families, friends, religion, and education as well. Like the guardian class
in the Republic, the citizens of the Laws enjoy no private life. Marriages
are officiated, children conceived, and domestic disputes resolved with
one purpose in mind, which is the health of the city. The city even takes
precedence over the most natural bond of all—that between mother 
and child—since a man must “cherish his land, as part of the fatherland,
more than children cherish their mother,” (740a) and fertile couples
must hand their offspring over to a childless couple, if need be. Even reli-
gion must be banished from the private sphere, lest unsupervised citizens
worship in the wrong way (910c). The same approach applies to matters
of education, which is provided only to the extent as is necessary for the
public good. Citizens learn only as much as is needed for “war, house-
hold management, and the management of the city” (809c).

The Athenian implies, then, that if one’s total energy cannot be
directed toward philosophy, then it must instead be channeled com-
pletely into civic life. But this rubs against the grain of human nature.
Replacing the particular attachment to home and family with the gener-
alized love of polis is like burning the trees to save the forest. The art of
politics, after all, concerns not just the city, but the citizens who com-
prise it. The Athenian claims that the good of the city is necessarily one’s
own good, but never adequately explains why this is so. He overlooks the
value of particular relationships (i.e., love) between family and friends 
in fostering social stability and virtue—something Aristotle argues for
quite persuasively in the Ethics.

In the end, Plato provides us with a valuable teaching on the impor-
tance of first principles to politics—namely, that unless the political
regime is nourished and sustained by truth, growing in it as a flower in
the sunlight and unless it is capable of pointing beyond itself, it will
inevitably deteriorate. But in attempting to draw a precise analogy
between the regime and the individual soul, Plato leaves us feeling most
uneasy; for both the Republic and the Laws require citizens to deny any
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part of their humanity that concerns the body as well as the soul. If the
regime is to be modeled on soul, then Plato seems to teach that its non-
philosophic members must exist for the sake of civic life just as the body
must exist for the sake of the soul. But the city, after all, is composed not
of parts (heads and hearts and limbs), but of persons. And every person,
from philosopher king to simple artisan, is a composite of intellect,
heart, and body. The people of Plato’s regimes do not appear to be
whole. The uneasiness that Plato evokes may indeed stand as testament
to the fact that political regimes cannot be compared to individuals—
that the two differ not just in size, but in kind.8

Aristotle and Human Happiness:
The Perfect  and the Possible

For Plato, the transcendent idea of the Good must be discerned and
upheld as the standard for a good political regime. Aristotle’s purpose is
the same, and both his Nichomachean Ethics and the Politics open with a
discussion of the good. He explains that the city is a type of partnership.
All partnerships exist to attain some good, “and the partnership that is
most authoritative of all” is the one that “aims at the most authoritative
good of all. This is what is called the city or the political partnership”
(1252a1–5).9

The aim of politics, then, is not merely the protection of life and
property, but the achievement of the most authoritative good for human
beings.10 Thus, politics itself will be shaped largely according to our
understanding of “the good.” We therefore turn to Aristotle’s Ethics,
which presents an extended discussion of the nature of the good. In this
way, we will determine how Aristotle views the relationship between
principle and politics.

Like Plato, Aristotle does not doubt the existence of a transcendent
good, but unlike Plato, he questions its precise applicability to human
affairs, for how will anybody “be a better physician or general for having
contemplated the absolute idea” (I.vi.1097a9–11)?11 In Aristotle’s view,
the good is best determined not by gazing at a pattern in the sky, but by
observing human actions and discovering the end to which they tend.
Thus, while Plato finds the good to be a paragon, a pure form of which
all human endeavors are at best an imitation (and therefore a falling
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away), Aristotle sees the good as welling up from below. It is the end of
human actions (and therefore a fulfillment of them), “that for the sake 
of which everything else is done” (I.vii.1097a19). He says:

The supreme good seems to be something final. Consequently, if there be
some one thing which alone is a final end, this thing—or if there be sev-
eral final ends, the one among them which is the most final—will be the
Good which we are seeking. In speaking of degrees of finality, we mean
that a thing pursued as an end in itself is more final than one pursued as a
means to something else.… Now happiness above all else appears to be
absolutely final in this sense, since we always choose it for its own sake
and never as a means to something else. (NE, I.vii.1097a28–b3)

The supreme good is final, existing only for its own sake, and self-
sufficient, lacking nothing. This of course is very similar to Plato’s
description of truth, which as the first cause is that which is most self-
sufficient. In this way, Aristotle does not really depart from the view-
point of his teacher, but simply supplies the omega to Plato’s alpha. He
provides an alternative way of making the good intelligible—not by
looking to the heavens, but by examining the things of the ground, more
readily detected in their proximity. Thus, in Aristotle’s own words, “by
changing its ground the argument has reached the same result as before”
(I.vii.1097a25).

In human beings, the supreme good is happiness, for only happiness
is loved for its own sake. It is not employed in the pursuit of anything
else, but being “final and self-sufficient,” it “is the end at which all
actions aim” (I.vii.1097b20). Man is the only creature possessing an
intellect to govern his actions. He will be happy to the degree that he
lives according to his nature: “It follows that the Good for man is the
active exercise of his soul’s faculties in conformity with excellence or
virtue, or if there be several human excellences or virtues, in conformity
with the best and most perfect among them. Moreover, this activity must
occupy a complete lifetime” (I.vii.1098a15–20).

The exercise of virtue is man’s highest function because virtuous
activities are the most self-sufficient. A truly virtuous action is one per-
formed for its own sake and not for any external purpose, reward, or
recognition. The highest virtue, which is “thought to rule and lead us by
nature,” is the “activity of contemplation” (X.vi.1177a12–18).
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For contemplation is at once the highest form of activity, (since the intel-
lect is the highest thing in us, and the objects with which the intellect
deals are the highest things that can be known) and also it is the most
continuous, for we can reflect more continuously than we can carry on
any form of action.… Also the activity of contemplation will be found to
possess in the highest degree the quality that is termed self-sufficiency.…
Also the activity of contemplation may be held to be the only activity that
is loved for its own sake. (X.vi.1177a20–1177b5)

Contemplation, in being the most continuous and self-sufficient virtue,
bears the closest resemblance to the idea of the good. Thus, it is prior to
the other virtues, just as the unmoved mover is prior to all else in cre-
ation. But there are a number of other virtues that must be perfected
before one is capable of contemplation. All virtues may be classified as
either intellectual or moral. Moral virtue involves the regulation of the
passions—“it is a fixed disposition to observe the mean—to feel or do
not too much and not too little—in the various departments of con-
duct.”12 Moral virtue predisposes us, as far as possible, to live according
to reason, which belongs to the realm of intellectual virtue.

Intellectual virtue has a twofold function: It directs the contingent
realm of human actions through prudence, but more importantly it
enables man to grasp “first principles”—those “eternal truths” that exist
“of necessity” (VI.iii.1139a20–24). As discussed in chapter 3, the first
principles are those “from which deduction starts, which cannot be
proved by deduction; therefore, they are reached by induction”
(VI.ii.1139a30). They are not demonstrable in themselves, but are the
point from which all other knowledge must take its bearing.13

We apprehend the first principles through Intelligence, which the
philosopher Josef Pieper has described as “insight,” most akin in its oper-
ation to the ability to see.14 Aristotle explains that “intelligence appre-
hends definitions which cannot be proved by reasoning” (VI.viii.1142a26).
Wisdom is the ability to comprehend both the first principles and the
conclusions that follow them. It is, in a sense, the proper direction of
intelligence; it is the knowledge of the first principles themselves and the
awareness of their application to everything else that can be known
(VI.vii.1141a15–20).

Although Aristotle is probably quoted most often in his assertion
that “man is a political animal,” his discussion of intellectual virtue
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shows that he, no less than Plato, believes that man must unite as far as
possible with the eternal truth grasped by the intellect. Like Plato, he
believes the best human life to be that of the philosopher:

If then the intellect is something divine in comparison with man, so is the
life of the intellect divine in comparison with human life.… [W]e ought
so far as possible to achieve immortality, and do all that man may to live
in accordance with the highest thing in him.… [I]t may even be held that
this is the true self of each, inasmuch as it is the dominant and better part.
(X.vii.1177b30–78a2)

But according to Aristotle, the supremely happy life is exceedingly rare,
since “not in virtue of his humanity will the man achieve it, but in virtue
of something within him that is divine.” Nevertheless, man must aspire
to the philosophic life much as Plato’s regime must aspire to the “pattern
laid out in the heavens.” But to a much greater degree than Plato,
Aristotle recognizes the limits of our ability to live a purely philosophic
life. For as humans, we are composites of body and soul, and therefore
even the most philosophic one among us does not possess a “nature self-
sufficient for the activity of contemplation” (X.vii.1178b35). This is why
Aristotle devotes so much effort to explaining “the life of moral virtue,”
which affords a “secondary degree” of happiness (X.viii.1178a9). Moral
virtue, which is directed by prudence, regulates nearly every aspect of
human life, including our passions and our interactions with others
(X.viii.1178a10–20).15

Although Aristotle defines wisdom as the higher good, he sets it
aside to focus mostly on prudence, which is more closely related to the
political life. In this way, we may say that Aristotle devotes much more of
his teaching to understanding practical matters. But Aristotle’s discus-
sion of the intellectual virtues shows that although he sets his gaze on the
“human” things, he never wavers from the belief that the human is
intrinsically connected to the “divine.” Human things may vary over
time, but this does not change the fact that the prudence by which we
govern our affairs is ultimately subordinate to a single, unchanging real-
ity. For prudence involves not just the calculation of what is advanta-
geous for oneself in a given situation, “but what is advantageous as a
means to the good life in general” (VI.v.1140a25–27).16

It would seem that modern philosophy has adopted half of
Aristotle’s teaching; for (especially in Locke) it focuses on prudence,

mailto: rights@palgrave.com


NATURAL RIGHT • 73

defined as the rational attainment of one’s ends, but does not attach
those ends to any higher reality. Modernity sees the fulfillment of human
nature as deliberation, and the sign of deliberating well is the achievement
of one’s desires. Insofar as it enables different individuals to attain their
diverse interests, political science comes to be seen as the ultimate fulfill-
ment of all human need, as if prudence were an end in itself. This is cer-
tainly the lesson of Machiavelli and his philosophical heirs. Aristotle himself
best sums up the contrast between his own view and that of modernity:

It is absurd to think that Political Science or Prudence is the loftiest kind
of knowledge, inasmuch as man is not the highest thing in the world.… It
is also clear that Wisdom cannot be the same thing as Political Science,
for if we are to call knowledge of our own interest wisdom, there will be a
number of different kinds of wisdom. (VI.vii.11141b30–32)

So despite his famous maxim that “man is a political animal,” Aristotle
does not identify politics as man’s highest pursuit because political
actions are never ends in themselves. In fact, politics can be detrimental
to the life of true virtue because it is often pursued simply as a means to
winning honor, which is “too superficial to the good for which we are
seeking, since it appears to depend on those who confer it more than on
him upon whom it is conferred, whereas we instinctively feel that the
good must be something proper to its possessor and not easy to be taken
away from him” (I.v.1095b23–25).

If man’s purpose is to live as far as possible according to the “divine”
aspect of his nature, then the political life can never fulfill the highest
aspirations of human beings. In fact, Aristotle holds that we are much
more inclined toward family and private associations; for “man is by
nature a pairing creature even more than he is a political creature, inas-
much as the family is an earlier and more fundamental institution than
the state” (VIII.xii.1162a15–20). In the Laws, Plato assumes that the life
of moral virtue is attained through wholehearted dedication to the life of
the polis. Aristotle recognizes that moral virtue is best attained through
personal relationships, and that this in turn benefits the state. For
“friendship appears to be the bond of the state; and lawgivers seem to set
more store by it than they do by justice, for to promote concord, 
which seems akin to friendship, is their chief aim.” Indeed, “the highest
form of justice seems to have an element of friendly feeling in it”
(VIII.i.1155a23–30).
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But like Plato, Aristotle sees an interdependent relationship between
the individual good and the good of the state. The tension in his work
derives from the fact that our desire to participate in political institutions
does not correspond to our need for them. Aristotle, no less than Plato,
believes politics to be a necessary means to happiness; for we require a
good political structure to help us order the various competing human
inclinations.17 Although private activity may be preferable, good politics
is still necessary. As noted in the Politics, “When he has reached his telos
[single end] the human being is the best of animals, but when apart from
nomos [law]and justice, the worst” (1.1253a31–33).18

Politics structures human life not so much through our activity in
its institutions, but through the presence of laws, since “it is difficult to
obtain a right education in virtue from youth up without being brought
up under right laws” (Ethics, X.ix.1179b34). If we consider Aristotle’s
assertion that rationality is the highest virtue of human beings, and that
we should strive for this insofar as is possible, it is easy to see how politics
is part of the human good. As Stephen Salkever notes, “We need to live
in cities, not as an end in itself or as a perfect expression of our human-
ness, but because it is generally the case that by living according to rea-
sonable laws and customs we can develop and support our biologically
inherited potentiality for living rationally.”19

In fact, one of the most important roles of the political structure is
in promoting the inclination toward family and friendship. For to the
extent that the law fails to educate in moral virtue, “it would seem to be
the duty of the individual to assist his own children and friends to attain
virtue” (X.ix.1180a33). Thus, the family and the political regime are
interdependent. A good government will safeguard and promote the
family, which in turn supplies the moral education that makes good citi-
zens. It also checks against excessive attachment to political affairs, which
feeds on a love of victory and crowds out the virtues of rationality and
moderation.20

The reality of political life is complex. For while we may be rational,
we are not perfectly so; and while we may be sociable, the community we
live in does not define us as individuals. Therefore, if the political realm
is to educate citizens in virtue, it must support the unique personal rela-
tionships where virtue is cultivated in the first place.21 Politics, then, is
not an end in itself, but rather, an “umbrella” under which the life of
moral virtue is lived. Aristotle is like Plato in his supposition that the
first principles, which are the object of contemplation, are the ultimate
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purpose of human thought and action. But unlike Plato, Aristotle is con-
tent to remain in the cave—for the cave is the realm of moral virtue,
which marks the highest life most people will achieve. Nevertheless, it is
in the recognition that we are still in the cave that meaningful action can
take place. We might say that in contrast to Plato’s philosopher king—
who rules in a top-heavy manner, reshaping society back to the pure
form of its origin by force-feeding public life—Aristotle’s approach is
from the bottom up, getting politics to cultivate the personal relation-
ships through which we might privately ascend to the divine.
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C H A P T E R  5

The Philosophic First
Things in the Light 

of  Christ ianity

It may be argued that Plato and Aristotle took reason as far as it could
possibly go in understanding the meaning of human existence, and
yet, it was not far enough. Although Plato correctly discerned that

the search for happiness could never rest in political life, his solution
seemed wholly unsatisfactory not only in the way the regimes proposed
in the Republic and the Laws diminished the importance of particular
relationships (especially family) to happiness, but also in the supposition
that the good life was the preserve of a very small minority, the philoso-
phers. It seems hard to escape the conclusion that for Plato, the vast
majority of humanity serves no other purpose than to make philosophic
life possible for the few. Aristotle, on the other hand, understood the
importance of the particular relationships found in family and friendship
to moral virtue and a happy life. But like Plato, he still believed that the
highest human life was that of philosophy. Thus, both Plato and
Aristotle taught that uniting with truth was the highest and most impor-
tant human endeavor—but the exact nature of truth was not known.

Christianity forever altered the relationship between truth and poli-
tics. In Christianity, truth is transcendent, but no longer unknown; its
nature is revealed for all to see. God is not a remote unmoved mover or
abstract force of intelligence, but rather, a loving father. This leads to a
new understanding of wisdom and the requirements for the best human
life. Christianity instituted a radical equality across the board, eradicat-
ing what was (for the ancients) the necessary tension between philosophy
and politics. Let us see how this was done.

77
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For the ancients, the highest human life is that which seeks wisdom;
it is the life lived for truth. Christianity, too, holds that the highest
human life is that lived for truth; but truth is now understood as God, and
one need not be a philosopher to know him. In the words of one of the
twentieth century’s most prolific Christian philosophers, John Paul II,

In dismantling barriers of race, social status, and gender[,] Christianity
proclaimed from the first the equality of all men and women before God.
One prime implication of this touched the theme of truth. The elitism
that had characterized the ancients’ search for truth was clearly aban-
doned. Since access to the truth enables access to God, it must be denied
to none. There are many paths which lead to truth, but since Christian
truth has a salvific value, any one of these may be taken, as long as it leads
to the final goal, that is, to the revelation of Jesus Christ.1

The fundamental equality of Christianity is not that of modern philoso-
phy, which supposes all men to be equally base. It lies rather in the
recognition that although there is one telos, or single end, for human
beings, it may be reached through a number of different paths, among
which philosophy is but one option.2

So Christianity posits that there are as many different insights to the
same truth as there are individuals. But the fact that everyone has access
to truth in no way diminishes the importance of philosophy, for revela-
tion must always be reasonable, and all Christians are called to know
God at the highest level of which they are capable. For some, this will be
philosophy; for others, it will be something different. Christianity does
not nullify the real differences between people, but stipulates the equal-
ity of all at the most fundamental level: Everyone, philosopher and non-
philosopher alike, is capable of leading a fully human life. The ancients
had taught that the moral virtue cultivated in particular relationships
disposed one’s soul, as far as possible, to intellectual virtue—the highest
virtue attainable by human beings. Christianity holds that the highest
human life is not a single pattern to which only the most intellectually
adept can conform. It is rather the highest life attainable for each indi-
vidual. The intellectual and moral virtues are both equal paths to the
same end. Unlike classical philosophy, Christianity posits that truth is
accessible to everyone—it is not an esoteric club, but rather a vast, open
wilderness to be explored by all, in which may be found as many partic-
ular treasures as there are individuals.

mailto: rights@palgrave.com


THE PHILOSOPHIC FIRST THINGS IN THE LIGHT OF CHRISTIANITY • 79

Prior to Christianity, love of wisdom demarcated the essential 
difference between the philosopher and the non-philosopher. It also 
underscored the tension between living the highest human life and
establishing the conditions to make such a life possible. In positing a
human end that did not distinguish between philosopher and common
man, Christianity solved the social problem; for loving truth now neces-
sarily requires loving others. “Christian wisdom or the knowledge of the
divine truth is not only reconcilable with but inseparable from the love
of neighbor.”3

Prior to Christianity, loving truth meant loving universal, abstract
concepts. Now, the love of truth includes the love of particular persons as
well. The logical explanation for this lies in the revelation that God is no
remote or disinterested force, but has created the entire universe and has
an ongoing interest in its existence, taking stock of even the hairs on our
heads.4 To unite with truth is to make ourselves like it. For the ancients,
this meant to philosophize, since pure intelligence seemed to be the pri-
mary principle governing the universe. Philosophy was the highest form
of love because it alone was loved for its own sake, without the inherent
selfishness that taints all other forms of human love. Human beings were
free to the degree that their passions were ruled by reason, just as the
lower elements were ruled by the higher in the order of nature.

Christianity, too, holds that living the highest human life requires
moderating the passions. But revelation posits that man possesses not
just a natural end, but also a supernatural end, which is to attain eternal
union with God. We move closer to this end to the degree that we are
able to act as images of God. How is this done? Well, the fundamental
relationship between God and the universe may be expressed as that of
Creator to that which is created. God, who is bound by no necessity, cre-
ates freely. All things are contained in God, so the act of creation is an act
of giving. God imparts little bits of himself into all of creation, but to
human beings gives the most significant part—reason and free will. So
we act as images of God when we freely give ourselves as gifts to one
another—that is, when we love one another. The very nature of revela-
tion, which is not the fruit of human effort, but freely bestowed upon
man, confirms God’s primary role as one of giving.5

To imitate God, then, is to love; real love is the gift of oneself. This
is not at odds with the idea of philosophy; for we might say that even
philosophy is the product of giving, for once thoughts are shared, they
no longer belong solely to oneself. Every act of conversation involves a
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certain letting go. Logos, or reasoned speech, sets humans apart from the
animals by showing that reasonableness and the ability to give, the traits
by which we imitate God, are the distinctly human traits.6

Like classical philosophy, then, Christianity maintains that there is a
symbiotic relationship between social life and the attainment of truth. In
fact, we might say that Christianity facilitates social relations through the
idea that the capacity for faith is as much a defining mark of human dig-
nity as the ability to reason. How so? Classical philosophy clearly posited
that man, to the extent that he is fully human, is a thinking creature. To
be a human being to the highest degree is to be above all a reasoning
being—a being who seeks knowledge. Christianity concurs that man is
rational, but holds that rationality is ultimately dependant on faith. As
John Paul II notes,

There are in the life of a human being many more truths which are simply
believed than truths which are acquired by way of personal verification.
Who, for instance, could assess critically the countless scientific findings
upon which modern life is based? Who could personally examine the flow
of information which comes day after day from all parts of the world and
which is generally accepted as true? Who in the end could forge anew the
paths of experience and thought which have yielded the treasures of
human wisdom and religion? This means that the human being—the one
who seeks the truth—is also the one who lives by belief.7

Belief, it seems, is the true cement of social life, for accepting things on
faith requires trusting others. If we were not creatures who believed and
trusted first of all, we would not be capable of walking out the door, get-
ting into the car, going to the doctor, or eating in a restaurant. “Belief is
often humanly richer than mere evidence because it involves an interper-
sonal relationship and brings into play not only a person’s capacity to
know, but also the deeper capacity to entrust oneself to others.”8 All
human relationships bear out the fact that truth is derived not solely by
reason, but by faith insofar as we trust others. It is in this way that
friendship nurtures reason, since “reason too needs to be sustained in all
its searching by trusting dialogue and sincere friendship.” This is
affirmed by the ancients, “who proposed friendship as one of the most
appropriate contexts for sound philosophical enquiry.”9

Just as Aristotle taught that by living with others, one learns the moral
virtue that is necessary for obtaining intellectual virtue, Christianity
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teaches that living in harmony with others aids one’s attainment of God.
But whereas Aristotle viewed human association as ultimately a means
to a higher truth, for Christianity, human relationships, like all aspects
of creation, are both a means to and a reflection of truth. This is why
God, in the book of Genesis, says it is not good for man to be alone.
“[H]e can exist only as a ‘unity of the two,’ and therefore in relation to
another human person.” Therefore, “Being a person in the image and
likeness of God thus also involves existing in a relationship, in relation
to the other ‘I.’ This is a prelude to the definitive self-revelation of the
Triune God: a living unity in the communion of the Father, Son, and
Holy Spirit.”10

Christianity, then, solved the dilemma of accepting or rejecting the
cave by embracing both options. In this, it bears a certain resemblance to
Aristotelian philosophy. Living in union with others would be as integral
to the good life as contemplating truth. But by elevating friendship and
family to the level of philosophy, Christianity obliterated what the
ancients held to be the necessary tension between politics and human
happiness. Never again would politics be the necessary gateway to the
highest human life.

The City of  God and 
the City of  Man

St. Augustine is one of the first and most influential thinkers to discuss
Christianity and politics. In the City of God, he illuminates the signifi-
cance of this new relationship in three ways. First, he holds, in agreement
with the ancients, that politics, being worldly, is unlikely to point man to
his highest aspirations, which are transcendent. Second, also in agree-
ment with the ancients, he teaches that man’s final end, the City of God,
should nevertheless be the pattern toward which politics must strive.
Finally, in opposition to the ancients, he indicates the point mentioned
above, that there is no longer a necessary tension between politics and
the highest human life.

Like the ancients, Augustine is no idealist when it comes to hu-
man nature, and he does not expect politics, a human invention, to be 
intrinsically capable of fulfilling the purpose of human existence, which
is transpolitical.
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Two cities have been formed, therefore, by two loves: the earthly by love
of self, even to contempt of God; the heavenly by love of God, even to
contempt of self. The former glories in itself, the latter in the Lord. For
the one seeks glory from men; but the greatest glory of the other is God,
the witness of conscience.… And when these two cities severally achieve
what they wish, they live in peace, each after its kind. (XIV, 8)11

Left to its own devices, human nature is simply incapable of achieving
anything real, lasting, or true. Augustine sounds almost like Machiavelli
later would in his assessment of fallen human nature. But unlike
Machiavelli, Augustine, like the ancients, believes that human nature can
and should be improved. Although man is born into original sin, he
“becomes good” when “grafted into Christ by regeneration” (XV, 1).

Until men learn to subject their bodies to their souls and their souls
completely to God, they cannot act with true justice. Therefore, there is
no true justice in human society (XIX, 21). Augustine seems to be
acknowledging the argument of Thrasymachus, that human communi-
ties and laws are often formed around the interest of the stronger, when
he says that “true justice has no existence save in that republic whose
founder and ruler is Christ” (II, 21). But just because true justice is
unlikely to be achieved on earth, Augustine, unlike Thrasymachus, does
not discount the importance of trying to reach at least a semblance of
justice. A community, defined as “an assemblage of reasonable beings
bound together by a common agreement as to the objects of their love,”
will be “a superior people in proportion as it is bound together by higher
interests, inferior in proportion as it is bound together by lower.”
Augustine argues that any society, to the extent that it is to be considered
superior, will be firmly anchored in truth—that is, God. For virtue left
so untethered will quickly degenerate into vice (XIX, 24).

By stressing man’s supernatural end of union with God, Christianity
automatically exempts human society from being able to deliver the one
thing of which human beings are most needful. Hence, as in classical
philosophy, our expectations of what politics can achieve are low.
Augustine warns against placing our faith in human institutions, which,
like all things in creation, are inherently precarious and finite, for “when,
where, how in this life can these primary objects of nature be possessed
so that they may not be assailed by unforeseen accident?” (XIX, 4). But
there is also a positive side to Christian realism; for once the political
regime has been delivered from its responsibility of enabling the highest
human life, it is no longer necessarily in tension with human ends.
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The earthly city, which does not live by faith, seeks an earthly peace, 
and the end it proposes, in the well-ordered concord of civic obedience and
rule, is the combination of men’s wills to attain the things which are help-
ful to this life. The heavenly city, or rather the part of it which sojourns on
earth and lives by faith, makes use of this peace only because it must, until
this mortal condition which necessitates it shall pass away. Consequently,
so long as it lives like a captive and a stranger in the earthly city, though it
has already received the promise of redemption, and the gift of the Spirit
as the earnest of it, it makes no scruple to obey the laws of the earthly city,
whereby the things necessary for the maintenance of this mortal life are
administered; and thus, as this life is common to both cities, so there is a
harmony between them in regard to what belongs to it. (XIX, 17)

The earthly city seeks a limited, temporal peace and is therefore simply
an ordering of a combination of wills. Peace is its end and highest good.
The highest good of the heavenly city is union with God. The political
regime one lives in is incidental to the attainment of real human happiness.

It should be noted that to say that truth is accessible to all does not
mean that truth is a matter of individual determination. It is still an
objective measure standing over and above all human activities and asso-
ciations, including politics.12 As Ernest Fortin put it, “Christianity liber-
ates man neither by removing him from the cave nor by promising to
dispel the shadows in which it is immersed but by supplying him with
standards of judgment that are ultimately independent of the regime and
the pervasive influence of its principles.”13 The highest human good is
still attained outside of politics, but is no longer dependent upon the
political regime.14

The pagan philosophers believed that the right kind of regime was
necessary to make philosophy—and therefore the attainment of truth—
possible. But Christianity does not depend on political support for sur-
vival.15 Therefore, the needs of the political life are not necessarily in
tension with those of the city of God, since both, in their proper spheres,
are legitimate. In Plato, the tension derives from the fact that it is only
through the city that the philosophical life can be achieved; yet, the end
of philosophical fulfillment is often at odds with that of the city.
Philosophers are to reenter the cave and rule, not out of any desire to
rejoin society, but simply as a survival measure—to preserve the possibil-
ity of philosophy. Average people are merely pawns to this end, but they
nevertheless benefit from having philosophical rule. In the manner of
trickle-down economic theories, philosophical activity will rain benefits
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upon a multitude with which it remains essentially unconcerned. One
might say, then, that in classical philosophy, the benefits to the city from
philosophical activity are accidental and not an essential component of
the activity of philosophy. But to the degree that individuals practice
Christianity, the benefits to the city are substantial, with peaceful social
relations being not merely an effect, but an intrinsic aspect of the prac-
tice of Christianity.

In Christianity then, truth, being freed from the fetters of politics,
assumes more than ever before a real sense of universality. Because the
truth has been revealed apart from the political regime, it can never again
be considered the preserve of any one type of regime. It speaks to indi-
viduals rather than communities and requires no one particular stock of
people. “God’s promise in Christ now became a universal offer: no
longer limited to one particular people, its language and its customs, but
extended to all as a heritage from which each might freely draw.”16

Augustine notes,

This heavenly city then, while it sojourns on earth, calls citizens out of all
nations, and gathers together a society of pilgrims of all languages, not
scrupling about diversities in the manners, laws, and institutions whereby
earthly peace is secured and maintained, but recognizing that, however
various these are, they all tend to one and the same end of earthly peace.
(XIX, 17)

Unlike most proponents of modern universal human rights who seek to
rework all nations through the mold of democracy, Christianity
embraces a multiplicity of regimes. For, as John Paul II notes, “no one
culture can ever become the criterion of judgment, much less the ulti-
mate criterion of truth with regard to God’s revelation. The Gospel is
not opposed to any culture, as if in engaging a culture the Gospel would
seek to strip it of its native riches and force it to adopt forms that are
alien to it.”17

St.  Thomas:  From Natural  
Right to Natural  Law

It is perhaps due to Christianity’s freedom from association with any one
political regime that St. Thomas has been criticized by moderns for not
being democratic enough. Since chapter 9 will be devoted to the thought
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of St. Thomas, we will turn to him only briefly here. For now, his impor-
tance lies in the way he signals the shift from ancient natural right,
which viewed truth as existent yet unknown and perhaps unknowable,
to natural law, which implies in addition a lawgiver and a known dictate
to be obeyed. Ernest Fortin describes the natural law as understood by
St. Thomas in the following way:

As a law of nature, the natural law shares in reason and cannot be reduced
exclusively to the will of God. The actions that it commands or forbids
are intrinsically good or bad; they are not good or bad simply as a result of
their being commanded or forbidden by God. As a law, however, it also
contains an explicit reference to God’s will, to which it owes its moving
force. It thus stands midway between the natural right doctrine of the
nonreligious philosophic tradition on the one hand and the strict volun-
tarism of the nonphilosophic religious tradition on the other. It is distin-
guished from the latter in that it defines law as essentially an act of reason
rather than of the will, and it differs from the former in that it conceives
of God not only as the final cause of the universe or the unmoved mover
who moves all things by the attraction that he exerts on them but as a law-
giver and an efficient cause who produces the world out of nothing and
by his ordinances actively directs all creatures to their appointed end.18

Although Thomas believed knowledge based on revelation to be superior
to unassisted reason, he never overlooked the fact that the content of rev-
elation must always be reasonable. Indeed, among the major thinkers of
the medieval period, Thomas was one of the few to hold that reason
need not be in opposition to revelation. He effected “a reconciliation
between the secularity of the world and the radicality of the Gospel, thus
avoiding the unnatural tendency to negate the world and its values while
at the same time keeping faith with the supreme and inexorable demands
of the supernatural order.”19

Leo Strauss, in a famous statement, pinned the blame for the emer-
gence of modern political philosophy on Thomas, charging that mod-
ern natural law was in part a reaction to Thomas’s “absorption of
natural law theory by theology.”20 Was modernity a reaction to Thomas
necessarily, or simply to Christianity itself? Did Christianity lead philos-
ophy astray? Perhaps modernity’s rejection of truth as a standard for pol-
itics is better explained by G.K. Chesterton, who said, “The Christian
ideal has not been tried and found wanting. It has been found difficult;
and left untried.”21
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C H A P T E R  6

Machiavell i  and the 
Low Road to Modernity

Chesterton’s observation would seem applicable to Machiavelli,
who, clearly accepting that one cannot serve both God and
Caesar, opts instead for the latter. In his claim to be pursuing the

effectual truth, in his rejection of philosophical knowledge in favor of
consequentialism (the idea that the ends justify the means), in his insis-
tence that human nature is base and will remain so despite the noble pull
of law, and in his severing of the ends of politics from the ends of human
beings, Machiavelli seems modern. Yet a close examination of his works
leaves us wondering how new Machiavelli’s teaching is, after all. Does
Machiavelli blaze any untrodden trail, or is he simply a post-Christianity
Thrasymachus? Is the current crisis of meaning in human rights attribut-
able to the thought of Machiavelli or to something different? This chap-
ter examines Machiavelli’s lowering of the ends of politics and considers
whether this teaching really departs from what the classical philosophers
knew. It then discusses the aspects of Machiavelli’s philosophy, which
really are novel—those concerning international relations.

The Fork in the Philosophical  Road

Machiavelli undoubtedly broke from Plato and Aristotle in questioning
the usefulness of a natural order to political life. Recall that in the Republic,
the knowledge of justice that produces a good political regime depends
upon philosophy, which in turn depends upon subverting the base pas-
sions to the intellect. Justice in the virtuous city—in the city which
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strives for the good—is achieved by subverting the multitude to the
philosophers, who alone possess theoretical knowledge and can therefore
expose the shadows on the wall of the cave as mere opinions. Thus, it is
presupposed that all human beings are not created equal, and that this
makes a difference in politics.

The ancients, in striving for virtue, necessarily destroyed the notion
of equality in the process; for knowledge was the only way to true virtue,
and the path of philosophy was open to a precious few. Plato’s best and
second best regimes fail to satisfy because he never met the pressing task
of defining the purpose of existence for the many, other than to make the
philosophic way of life possible for the few. Plato seemed to have taken
reason as far as it could possibly go, and yet, something was missing. It
was as if the ancient philosophers, in their quest for the philosophic 
first things, were traveling along a path that forked at the dawn of
Christianity, branching off into a high road (the city of God) and a low
road (the city of man). One could choose the high road and retain the
ancient emphasis on objective truth, virtue, and reason, but to do this
would require that one speak in Christian terms, or at least tackle seri-
ously the veracity of Christian tenets. Or one could reject Christianity
and truth altogether, as Machiavelli seems to have done. As we will see,
the fork in the road is real enough, and Machiavelli makes a clear choice.
For that reason, his words often resonate with a certain honesty. The real
difficulty seems to come with Grotius and Locke, who, wanting it both
ways, deny the fork exists. Talking the talk of the city of God, they walk
the walk of the city of man, and as a result, miss the road entirely, lead-
ing modern philosophy into a thicket of theoretical confusion from
which it is still trying to emerge.

The Apparent Novelty of
Machiavell i :  Lowering the 

Ends of  Polit ics

The first point of departure between Machiavelli and the ancients is in
his explicit preference for the shadows to the light. A central component
of his teaching is the notion that politics should not attempt to elevate
human nature but must rather play to its depravity. Having spent many
hours studying classical philosophy, Machiavelli declares it to be useless
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to the real politics which constitute life in the cave; for in setting its gaze
toward the sky, it looks to ideal regimes that will never come to be. He
opts instead for the “effectual truth” of the matter: “for it is so far from
how one lives to how one should live that he who lets go of what is done
for what should be done learns his ruin rather than his preservation.”1

And the truth about human nature, Machiavelli argues, is that men
are not prone to virtue but are rather “ungrateful, fickle, pretenders and
dissemblers, evaders of danger, eager for gain.” Politics should be guided
accordingly; for a man who always tries to be good will “come to ruin
among so many who are not good. Hence it is necessary to a prince, if he
wants to maintain himself, to learn to be able not to be good and to use
this and not use it according to necessity.”2 Machiavelli explains that if
one’s subjects are “corrupt,” the prince must “follow their humor to sat-
isfy them, and then good deeds are your enemy.”3

Most people are not good by nature; they are not even educable to
the good. Note that Machiavelli implies here that the prince, who must
learn how “not to be good,” is already virtuous on some level, and there-
fore superior to most people. Machiavelli observes that the kind of gov-
ernment the prince will have depends on the type of human material
available. Aristotle said something similar, but he believed that the good
ruler would raise the people to the highest level of which they were capa-
ble. For Machiavelli, the good prince molds not the people but himself
and is better or worse, depending on their character.

If classical philosophy is about truth, modern political philosophy
as espoused by Machiavelli is primarily about appearances. If aspiring to
higher standards does not result in actual regimes that are good, and the
purpose of politics is to order human society in a way that is useful, then
Machiavelli concludes that appearances are enough for ruling. The best
princes are those who keep their word lightly, who are clever enough to
outwit others, and who always overcome those who abide by honest
principles:

Thus, you must know that there are two kinds of combat: one with laws,
the other with force. The first is proper to man, the second to beasts;
but because the first is often not enough, one must have recourse to the
second. Therefore it is necessary for a prince to know well how to use
the beast and the man…[This] means that a prince needs to know how
to use both natures; and the one without the other is not lasting…if all
men were good, this teaching would not be good; but because they are
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wicked and do not observe faith with you, you also do not have to
observe it with them.4

The best ruler is not the one who sees beyond the cave, but rather the
master manipulator of the shadows within. Now, this is not altogether
different from Aristotle’s practical philosophy or even from the Christian
understandings of politics. The difference for Machiavelli is that the
light outside the cave is completely irrelevant to social life. By favoring
appearances over truth and by holding that the standard of good is not
beyond the cave but only a product of the results produced inside,
Machiavelli casts politics in a consequentialist mode:

Everyone sees how you appear, few touch what you are; and these few
dare not oppose the opinion of many, who have the majesty of the state to
defend them; and in the actions of all men, and especially of princes,
where there is no court to appeal to, one looks to the end. So let a prince
win and maintain his state; the means will always be judged honorable,
and will be praised by everyone. For the vulgar are taken in by the appear-
ance and the outcome of a thing.5

If the good is measured not by an outside standard, but by results, it log-
ically follows that the paramount virtue is one of action. This explains
why the praise that Machiavelli does extend to the ancients centers on
the “spirited” pagan virtues of strength and honor. The law that was so
paramount to ordering the ancient community is now replaced with
power; for the “principle foundations” of all nations are “good laws and
good arms.” There “cannot be good laws where there are not good arms,
and where there are good arms there must be good laws…” 6 Machiavelli
thus lays the groundwork for Hobbes’ famous assertion that all law is the
will of the sovereign. If the source of law is nothing higher than the
power of the ruler, and the ruler is successful or not (that is, maintains
his rule or not) based upon the results he produces, then it follows that
anyone who understands how to use power is qualified to rule. Indeed,
“a prince should have no other object, nor any other thought, nor take
anything else as his art but the art of war and its orders and discipline.”7

In sum, Machiavelli holds that to rule effectively, one must be virtu-
ous or not, depending upon the circumstance. He argues that in political
life, consequentialism takes precedence over virtue, and that one who
tries to be good among so many who are depraved will never succeed. It
remains to be seen, however, whether this teaching is in fact new.
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The Subtle Similarit ies between
Machiavell i  and the Ancients

When we revisit the Republic, we find that Machiavelli seems to be noth-
ing more than a latter-day Thrasymachus. Recall the discussion in Book
I of the Republic. Thrasymachus defines justice in the world as the will of
the stronger and contrasts it with “true” justice, thus demonstrating that
he is still operating in the same moral universe as Socrates. Now recall
Machiavelli’s scathing assessment of human nature and his insistence
that the prince, living among so many who “are not good,” also learn
“how not to be good.” Like Thrasymachus, Machiavelli holds that moral
goodness and worldly success do not necessarily go together. And like
Thrasymachus, he prefers success to virtue. Like Thrasymachus, he
argues that in an evil world, the game is won not by those who are per-
fectly just, but by those who can be perfectly unjust:

Such [unjust] methods are exceedingly cruel, and are repugnant to any
community, not only to a Christian one, but to any composed of men. It
behooves, therefore, every man to shun them, and to prefer rather to live
as a private citizen than as a king with such ruination of men to his score.
None the less, for the sort of man who is unwilling to take up this first
course of well doing, it is expedient, should he wish to hold what he has,
to enter on the path of wrong doing. Actually, however, most men prefer
to steer a middle course, which is very harmful; for they know not how to
be wholly good nor yet wholly bad.8

Machiavelli’s teaching on human nature marks no real innovation from
former opinions. Like Thrasymachus, he proposes to discuss justice in
his own words. Like Thrasymachus, he argues only for the definition of
justice on the level of the city,9 and like Thrasymachus, he claims that
this is the will of the stronger (hence, all the instructions about main-
taining one’s power). Like Thrasymachus, he believes that it is better to
be “wholly bad” than just slightly so; and like Thrasymachus, he says
that those who are “truly” good necessarily come to ruin among so many
who are not. The “truly” good are simply high-minded simpletons who
quickly drown in the sea of politics. Machiavelli seems, too, to realize the
folly in trying to obliterate the distinction between the simply bad and
the simply good. If not, he would probably speak of individuals not 
as evil and wretched, but rather, as Hobbes later would, as mere matter
in motion.
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Furthermore, Machiavelli’s teaching on equality is not far removed
from Plato’s; for he clearly believes that the prince must be superior to
the multitude. Remember that in supposing that the prince must 
sometimes learn how “not to be good,” in order to deal with the people
on their own level, Machiavelli has implied that the prince already pos-
sesses more virtue than the public. Like Plato, he views religion as a nec-
essary tool for coercing the multitude into obedience—to do the things
that prudent men understand by reason alone.10 Plato and Aristotle, rec-
ognizing that the ability to philosophize existed in man by virtue of
something “divine,” knew the marriage of philosophy and politics
depended upon chance. For Machiavelli, who is concerned only with the
animal nature of man, chance is less formidable; indeed, as we will see
below, conquering fortune is simply a matter of controlling human
events. He is confident that the prince will be able to do this.11 Both
Plato and Machiavelli suppose that prudence is attainable by the few
alone.12 Both believe that only the few are deserving of the really good
things in life, while the masses, like cattle, require not happiness, 
but contentment.

There is one final important similarity between Machiavelli and
Plato: both the prince and the philosopher king are, in different ways,
dependent upon the support of the people—the philosopher king, for
survival, and the prince, for existence itself. Socrates takes it for granted
that the philosopher king will be ridiculed or killed by the ignorant
masses who are blinded by the light of truth. Nevertheless, the philoso-
pher must make the risky descent into the cave, not out of genuine con-
cern for the public, but in order to make the philosophic life possible.
Philosophy promises a life far superior to politics, but it requires the
proper political regime to survive—just as the soul needs the body.
Machiavelli’s prince needs the people as well, but for a different reason.
He cannot be a ruler in the absence of subjects because his power is
based not on an external standard, but upon his ability to work with
what is in front of him. He is not as self-sufficient as the philosopher but
is rather a master craftsman who derives his identity from what he does.
He is less an embodied soul than the muscle of a limb.

For this reason, the prince must retain the support of the people,
even if through deceit; for he is nothing without them. This is why he
must at all costs avoid the hatred and contempt of his subjects.13 “The
best fortress there is, is not to be hated by the people because although
you may have fortresses, if the people hold you in hatred, fortresses will
not save you.”14
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So given Machiavelli’s restatement of the position of Thrasymachus,
his agreement with Plato and Aristotle about the basic inequality of all
men and his acknowledgment that rule by the “best” is in some sense
dependant upon the lower order of society, in what way is his teaching
“wholly new?”

Machiavell i ’s  New Ground

The novelty of Machiavelli may be simply in the unstated recognition of
the fork in the philosophical road created by Christianity. Machiavelli
says that he has “decided to enter upon a new way, as yet untrodden by
anyone else.”15 If there was indeed a new way to go, it may have been
due less to Machiavelli’s own innovation than to the fact that
Christianity, for the reasons stated above, presented a “wholly new” way
of looking at the world, with which all previous opinions must reckon.
Plato’s Socrates had supposed that the virtues of the polis and the person
were the same. Christianity showed that individuals and cities differ not
only in number, but in kind—there is no necessary unity between the
soul of a citizen and the “soul” of the city. Indeed, the good of one’s soul
is often in opposition to the demands of politics, and living in a good
city is only accidental to being a good individual. Plato saw an analogy
between the city and the soul; Christianity taught that the city of man
and the city of God were alike only by the coincidence that the former
was populated solely by members of the latter. The city as such could not
possess a soul, only a number of individual souls. The earthly and the
heavenly cities each had a proper function in their own realm. But like
Plato, Christian philosophy stressed the importance of the city of God—
the “pattern laid out in the heavens,” in Plato’s words—for guiding life
in the city of man. The good life below was attainable only insofar as one
strove for the good that lay above. Machiavelli accepts the division
between the two cities and chooses to live solely according to the city of
man. He makes the political realm an entity unto itself where different
rules apply.

In this context, then, it may be significant that all of Machiavelli’s
teachings revolve around the notion of maintaining the stability of the
state. Indeed, in The Discourses, he indicts the Church for attempting to
occupy both the heavenly and earthly realms, thus placing Italy in dan-
ger of foreign domination.16 Machiavelli finds pagan religion to be much
more conducive than Christianity to fostering the fierce nationalism that
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inspires men to die for country. “For our religion, having taught us the
truth and the true way of life, leads us to ascribe less esteem to worldly
honor.”17 He contrasts the “magnificence” of the sacrifices of pagan reli-
gions with the “humility that characterizes ours,” in which there is “no
display of ferocity or courage.” Whereas Christianity glorifies “humble
and contemplative men,” pagan religions praise “magnanimity, bodily
strength, and everything else that conduces to make men very bold. And,
if our religion demands that in you there be strength, what it asks for is
strength to suffer rather than strength to do bold things.” As a result,
Christianity has “made the world weak” and “handed it over as a prey to
the wicked, who run it successfully and securely since they are well aware
that the generality of men, with paradise for their goal, consider how
best to bear, rather than how best to avenge, their injuries.”18

Machiavelli laments the fact that Christian martyrs gladly march to
their deaths for God, but not for their country. Although he correctly
presumes that Christianity in itself does not require pacifism, there does
not seem to be much beyond this with which to reconcile Christianity to
Machiavelli’s political vision. Indeed, chapters 15 and 18 of The Prince
deal extensively with the idea that the good of the soul is pursued only at
one’s own political expense.

So Machiavelli’s teaching is directed not to the prince’s soul, but to
his survival. A prince who is so focused will realize his position is threat-
ened not just by usurpers from within, but by foreign enemies as well.
The prince’s survival, therefore, is directly tied to the preservation of the
state against the threat of foreign domination.19 In this way, the new
political morality is to be dictated by international relations. In insisting
that the regime look outward to its own survival, rather than inward to
the souls of its citizens, Machiavelli not only departs from Plato in
demonstrating that the political regime is a wholly different entity than
the individual, but also lays the foundation for liberalism. For classical
liberalism, too, is concerned not so much with the inner morality of the
individual as with his self preservation in a hostile world.

This is further confirmed by Machiavelli’s teaching on fortuna in
The Prince. If politics is to be understood primarily as maintaining the
interests of the state, and the international realm is, in social contract
terms, a war of all against all, then the only necessary virtues are those
relating to war. This demands boldness and strength, which enable one
to make things happen as opposed to letting them happen. It also means
standing alone in the world, depending on nobody and nothing but 

mailto: rights@palgrave.com


MACHIAVELLI AND THE LOW ROAD TO MODERNITY • 95

oneself.20 It is only with the pagan virtues of strength and boldness that
princes can control the destiny of their state. Too often, Machiavelli
explains, men assume that “worldly things” are “so governed by fortune
and by God, that men cannot correct them with their prudence.” On
account of this, they allow themselves to be blown about by the winds of
chance. Therefore, he says, “I judge that it might be true that fortune is
arbiter of half of our actions, but also that she leaves the other half, or
close to it, for us to govern.” Therefore, “[I]t is better to be impetuous
than cautious, because fortune is a woman; and it is necessary, if one
wants to hold her down, to beat her and strike her down. And one sees
that she lets herself be won more by the impetuous than by those who
proceed coldly.”21

It is interesting to note that Machiavelli begins by wondering
whether worldly things are governed by God and fortune, but then drops
all mention of God to explain how fortune is to be conquered. This
leaves the impression that Machiavelli is using “worldly” here in the
same sense that he does in The Discourses, where he contrasts “worldly
honor” with the “truth” and “true way of life” of the heavenly city.22 If
this is so, then the exhortation to conquer fortune would be in keeping
with all the aspects of Machiavelli’s teaching we have explored hereto-
fore: that politics should be wholly focused on and pursued by means of
the secular, and should remain forever divorced from all notions of the
city of God. For Machiavelli, God, existing in the realm of the super-
natural, does not pertain to the particular, earthly ends of politics. He
therefore crowns fortuna queen of the earthly city. Fortuna can be con-
quered because human beings can always exert control over political
events, which are, after all, composed of human actions; they cannot
exert control over God. One gains entry into the heavenly city by
molding his soul to the unchanging reality of God. In secular politics,
conversely, one alters individual actions in response to the changing
winds of human acts and opinions. Of course, the very idea that 
there can be any real division between man’s ultimate end and his
actionsis highly problematic, casting doubt over Machiavelli’s true
motives in mentioning God. But then, a serious reader of Machiavelli
is unlikely to believe that his teachings are in any way compatible 
with Christianity.

This becomes clearer in the final chapter of The Prince, where
Machiavelli pleads to the monarch Lorenzo to liberate Italy from 
her oppressors:
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One may see how she prays God to send her someone to redeem her from
these barbarous cruelties and insults…Nor may one see at present anyone
in whom she can hope more than in your illustrious house, which with its
fortune and virtue, supported by God and by the Church of which it is
now prince, can put itself at the head of its redemption…the sea has
opened; a cloud has escorted you along the way; the stone has poured
forth water; here manna has rained; everything has concurred in your
greatness. The remainder you must do yourself. God does not want to do
everything, so as not to take free will from us and that part of the glory
that falls to us.23

By describing a military and political challenge through the use of bibli-
cal imagery, Machiavelli is again leading the way to a state-centered
understanding of politics. The one in need of a redeemer is not
mankind, but the state itself. Redemption is not the eternal salvation of a
soul, but the earthly survival of a nation. The new deliverance issues not
from God, for the purpose of a transcendent standard or end, but from a
man, for the purpose of the willful control of human events. Given
Machiavelli’s opinions thus far, including his view of religion as a means of
inspiring men to fight for their country, perhaps his use of biblical lan-
guage here is not so much to imply that God himself sanctions any means
for the liberation of Italy, but rather to illustrate the new understanding of
politics—the path of the low road on which man himself becomes king 
of the earthly city. Although Machiavelli chooses this option, he seems to
have grappled more seriously with the political implications of Christianity
than have his successors. Clearly, Machiavelli has made his choice—
“better to reign in hell, than serve in heaven.” We now turn to Grotius
and Locke to learn how modern philosophy responded to that choice.
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It makes all the difference in the world whether we put truth in the first
place, or in the second place.

–John Morley

The Christian vision of human beings as created in the image and
likeness of God resulted in a disjunction between the city of
God and the city of man. It denied both the ancient idea of the

fundamental inequality among men and its insistence that truth and pol-
itics were codependent, albeit in tension. Machiavelli seemed to accept
the gulf between the heavenly and earthly cities, but opted for rule in the
city of man. His essential truthfulness lay in his recognition that
Christianity is often at odds with political success. Machiavelli seemed to
say that one could choose to be “truly” good and expect to fail politically,
or win the game at the risk of one’s soul. Regardless of Machiavelli’s per-
sonal views on the existence of God, any reader, casual or careful, is
unlikely to derive from him the impression that Christian virtue and
political success are compatible. In this way, Machiavelli maintains the
classical and Christian distinction between politics and soul.

Machiavelli had rejected the ancient and Christian emphasis on an
objective moral order. Hugo Grotius (1583–1645), partly in response to
this view, wrote The Law of War and Peace (1625), which offered a new
theory of natural law that in effect proposed a marriage between the
heavenly and earthly cities. The ultimate success of such an attempt
might be judged by the fact that this work, which earned Grotius the
title of “Father of International Law,” is believed to have laid the basis for
the 1648 Treaty of Westphalia, which ended the Thirty Years War by cre-
ating a system of independent states in which national sovereignty
trumped any other standard of justice.1 In other words, it is Grotius, the
theologian, who provides the grounds for positivism, which heralds legal
right over moral right and which, to this day, is the chief philosophical
rival to the idea of natural law. This section examines the ways that
Grotius’s new natural law actually contributed to political philosophy’s
rejection of first principles and how his premises meet their logical con-
clusion in the writings of John Locke. Through his implicit denial of
original sin, Grotius looks to will, rather than truth, as the chief human
end and thereby significantly alters the traditional understanding of 
natural law.
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C H A P T E R  7

The Grotian Response to
the Realist  Challenge

I n his monumental work, The Law of War and Peace, Grotius aims to
defend the idea of natural law against the views of certain realists
who challenge its validity. He cites ancient thinkers like

Thucydides, who contends that justice is defined as the interest of the
stronger, and Carneades, who supposes there is no natural law because
all creatures are “impelled by nature” toward their own advantage, so
that “consequently, there is no justice, or if such there be, it is supreme
folly, since one does violence to his own interests if he consults the
advantage of others” (Proleg. 5, 9).1 This view has serious ramifications
for both the idea of law itself and for international law. If all law is based
in convention, or the will of men, rather than nature, it imposes no real
obligation unless it carries a sanction that makes obedience more advan-
tageous than disobedience. And as there are often no real sanctions in the
international sphere, there is not, properly speaking, international law.2

In response to this challenge, Grotius sets out to “improve” the doc-
trine of natural law, perhaps assuming that a realist like Machiavelli
rejects traditional natural law theory because it, rather than he, lacks
something. In so doing, Grotius radically alters natural law theory,
chiefly through a subtle denial of the biblical idea of fallen human
nature. This results in a far more subjective understanding of rights than
that found in either the Christian or classical teaching.
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The Denial  of  Fal len Nature

Grotius denies that any tension exists between individual self-interest
and the good of society. Rather, he insists that man has “an impelling
desire” to live in a society that is peaceful and organized according to the
measure of his intelligence, with those who are of his own kind” (Proleg.
6).3 He notes that “in children, even before their training has begun,
some disposition to do good to others appears … sympathy for others
comes out spontaneously at that age” (Proleg. 7). This may be true, but
it is also the case that in children, selfishness is as prominent a sentiment
as sympathy, and probably stronger. Augustine, writing many years
before Grotius, said that “if babies are innocent, it is not for lack of will
to do harm, but for lack of strength.”4 He said that due to original sin,
no person is ever entirely free of guilt or at least the proclivity to sin.5 To
say that every man is impelled to live peacefully with others may be
partly true, but it does not provide a full picture of human nature.
Grotius, in describing men as essentially altruistic, appears to be speaking
of them not as they should be, but as they are in fact. In this very subtle
way, Grotius has begun to dismantle the traditional Christian under-
standing of human nature as fallen, crippled by original sin and in need
of grace in order to overcome itself and fulfill the purpose of its creation.

Grotius makes abundant reference to Scripture throughout the Law
of War and Peace, and it is in these references that we sometimes see most
clearly his rejection of the biblical view of human origin. In his examina-
tion of the root of ownership, for example, he presents a novel reading of
the Book of Genesis, which reflects his emphasis on human will and
earthly peace over the will of God and absolute truth. Grotius notes that
in the beginning, as well as after the Flood, God gave man the right to
take whatever resources he needed. But private ownership soon resulted
in conflict:

This primitive state might have lasted if men had continued in great sim-
plicity, or had lived on terms of mutual affection such as rarely appears.…
Evidence showing the simplicity of the state of the first men who were
created is to be found in their nakedness. Among them there was igno-
rance of vices rather than knowledge of virtue.… Men did not, however,
continue to live this simple and innocent life, but turned their thoughts
to various kinds of knowledge, the symbol for which was the tree of
knowledge of good an evil, that is, a knowledge of the things of which it is
possible to make at times a good use, at times a bad use. (II.2.2.1–2)
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One might inquire about the necessity of consulting Scripture for the
origin of civil society, since traditional Christianity holds that the story
of Genesis is not necessarily literally true, but represents the way man has
fallen from God’s grace. But since Grotius has chosen to invoke it to
describe man’s origins, we should meet him on his own terms. Genesis
says that in the beginning, man was in harmony with God. God gave
him stewardship of the Garden of Eden, which was a land of plenty. The
fall of man—that is, his estrangement from God—occurs through an act
of disobedience, the partaking of the tree of knowledge of good and evil.
Man falls, not through the pursuit of knowledge, but through the
attempt to become like God by making himself the arbiter of truth. He
falls through a refusal to be subject to the order of creation.6

Grotius emphasizes that in the beginning men were in harmony
with each other. They lived simply, and there was plenty for all. Then
men learned about good and evil, defined as knowledge of how to use
things, or to be “crafty.” Men created “various inventions devised for the
advantage of life.” The cultivation of various arts for survival, such as
agriculture and grazing, brought with it rivalry arising “from the differ-
ence in pursuits,” and from this came violence and greed (II.ii.2). Man
falls, not by attempting equality with God, but through the use of his
(presumably) God-given talents. The initial peace could have lasted had
men only “lived simply.”

Apart from the fact that this contradicts his earlier description of
men as being inclined to natural harmony, there is another problem. For
Grotius, living simply does not mean living with just the bare necessities
of life, but rather in a state of uncultivated reason. The first men he
describes, lacking all knowledge of virtue and vice, sound very much like
the noble savage Rousseau will write about later. As in Rousseau,
“mutual affection” among men is apparently contingent upon unculti-
vated reason. Man’s fall occurs not through attempting to be the arbiter
of objective truth, but through using his reason to develop the tools for
survival. Man’s rational nature, therefore, would seem to be in conflict
with his social nature. But this is at odds with the law of nature as
Grotius describes it, which stipulates that men are reasonable and peace
seeking. Thus, for Grotius, the fall is so inevitable that we might as well
consider man’s fallen state to be his natural state. But God, the author of
nature, cannot contradict the natural law. This must mean, then, that
God intended for man to live in the “natural-as-fallen” state. Thus,
human nature is as God wills it to be. (Proleg. 12) In this way, Grotius
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eradicates the perennial plague of the natural law tradition—the tension
between the “is” and the “ought.” For him, natural law is how things are,
not how they should be. Indeed, his views are much more in keeping
with social contract philosophy than with Christian philosophy, a point
that becomes salient in the thought of Locke.7

In the new formulation, natural law is less an overarching guide for
human beings or an inner tug toward the dictates of conscience than it is
a description of human nature as it is.8 And since Grotius has implied
that man’s primary purpose is not so much union with God as union
with others (i.e., peace), natural law is simply the “maintenance of the
social order”—that is, the preservation of this human instinct for society,
supported by the faculties of speech and intelligence (Proleg. 8). Law
exists not to direct, but to preserve the order already found within the
nature of man. The law of nature is thus consonant with the nature of
man (Proleg. 9).

The two most significant aspects of human nature are the social
impulse and the ability of every human being to decide what is “agree-
able or harmful”—in other words, to act rationally (which, as we shall
see, is not so much in keeping with ancient philosophy as it superficially
appears). This is why Grotius says the essence of law “lies in leaving to
another that which belongs to him, or in fulfilling our obligations to
him” (Proleg. 10). For respecting others’ property maintains sociability,
while fulfilling obligations entails the act of promising—all important
for Grotius because through promising we define ourselves as rational
beings in association with others; beings who make choices and are held
accountable for them.9

The Departure from the 
Thomistic Tradit ion

Because promises form the fundamental cornerstone of the law of nature
and are entirely within the realm of human will, Grotius elevates the
importance of consent while diminishing the reach of the natural law. By
grounding the natural law in the consensual realm of compacts and
agreements, he hopes to provide a more “concrete” way of making the
natural law known—through the historical fact of actual agreements.10

But in naming the law’s function, or purpose, as its essence, Grotius
departs from Thomistic natural law. In so doing, he effects a shift from
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the understanding of right as objective, describing the “correct” state of
affairs, to subjective, dependent upon human will.11 Human reason is
thus elevated from a participant in objective truth to its arbiter. Let us see
how this is done.

First, Grotius differs from Thomas in his views regarding the
essence of law. Following Aristotle, Thomas held that everything could
be understood according to the “four causes”: material, efficient, final,
and formal. Thomas’s definition of law is “an ordinance of reason for the
common good made by him who has the care of the community, and
promulgated”12 (I–II, q.90a.4, c.). The material cause, or the things out
of which something is made (the substance through which it exists)
would be, in the case of law, the “community or human acts within soci-
ety.” The efficient cause, or that which affects the final result of a thing, like
a sculptor to clay or an artist to paint, is “the one who has care of the com-
munity and makes and promulgates the law.” The final cause is the pur-
pose; it is “the cause that contributes to the effect by being desired.”13 In the
case of law, the final cause, or purpose, is the common good. The formal
cause, the most essential element, is the way the organization and function
of all the parts come together to make something what it is—much as the
way all the parts of a watch come together in a particular way to form a
time-telling instrument, as opposed to, say, one that makes music. The for-
mal cause of law is its nature as a “promulgated ordinance of reason.”

The essence of law, then, the element that makes it a law more than
any other type of thing, is that it is a reasonable directive that is promul-
gated, or known—either through public proclamation or by the light of
nature (I–II, q.90, a.4). For Thomas, the essence of the law, as the
essence of anything, is in its form; for it is only through form that proper
function is possible. Grotius, however, holds that the essence of law is in
its purpose rather than its form. And the purpose of law is to get all peo-
ple to respect each other’s property and to honor their contracts. If the
essence of law is in its function, then it is not really law unless it achieves
its purpose. The obligatory force of the law is thus paramount. Grotius
notes that “counsels and instructions of every sort, which enjoin what is
honourable indeed but do not impose an obligation, do not come under
the term statute or law” (I.1.9.1). The precepts of natural law, as for-
merly understood, may point to the good but do not constitute law
unless they can be made strictly obligatory.

Grotius, therefore, is concerned not necessarily with the virtue of
what the law proposes, but rather with the fact that we are bound to
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obey it. The essential component of his natural law theory is the obliga-
tion imposed by promises. For Grotius, promising is critical to our iden-
tity as rational beings in society with others. A “perfect promise” is most
conducive to this, since it “has an effect similar to alienation of owner-
ship” (II.11.4.1). It is fully intended by the conferring parties and given
an outward sign (usually legal force). A perfect promise is determined by
reason—and thus cannot be conferred by “madmen, idiots, and chil-
dren.” It requires understanding—that is, full knowledge as to what the
promise entails, and autonomy—to be freely delivered, without fear,
which also implies having the power to deliver the promise (II.11.5–8).

For Thomas, the fundamental principle of natural law is that “good
is to be done, evil is to be avoided.” This places man squarely within a
universe of objective moral polarities—that is to say, the parameters of
man’s identity and actions are set between the preexisting standards 
of good and evil. Man is not free to question these standards, only 
to direct his own actions accordingly. Free will is of course critical to
human existence, but is valued more for its end (union with God)
than its mere exercise.

For Grotius, the fundamental principle of natural law is that “prom-
ises must be kept” (II.9.4) because it is through promising that we affirm
our nature as he defines it. If the focus of the law of nature is peace, as
opposed to truth, the “first things” are those most conducive to peace.
Through promising we define ourselves as rational, autonomous beings
in relation to others. Promising is so essential to defining human nature
that promises must be kept even among enemies (III.1.18).

The fact that Thomas cites the basic premise of natural law as the
maxim, “good is to be done and evil is to be avoided,” shows that he
views human actions as conforming to natural law rather than constitut-
ing it. He is careful to point out that the natural law exists first and fore-
most as part of God’s eternal plan, and is thus derived from the eternal
law—“the supreme exemplar cause of all things in the universe” which
“exists in the mind of God.”14 Human beings grasp the natural law
through “participation” in the eternal law, and thus man, as the “partici-
pating entity,” resembles “the exemplar cause,” though in “a limited,
deficient, or imperfect way.”15 For Grotius, natural law exists first, not in
the mind of God, but in the mind of man; for moral baseness or neces-
sity is determined solely on an act’s agreement with a rational nature and
consequently is forbidden or commanded by God. God’s relationship to
the law, then, seems to be incidental:
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The law of nature is a dictate of right reason, which points out that an act,
according as it is or is not in conformity with rational nature, has in it a
quality of moral baseness or moral necessity; and that in consequence such
an act is either forbidden or enjoined by the author of nature, God.…
The acts in regard to which such a dictate exists are, in themselves, either
obligatory or not permissible, and so it is understood that necessarily they
are enjoined or forbidden by God. (I.1.10.1–2, emphasis added)

For Thomas, the eternal law is like some deep, unfathomable well.
Natural law (which is simply human participation in the eternal law) is
like a bucket that draws from the well, taking as much as is appropriate
to its capacity and constitution. Knowledge of the bucket’s contents
alone may indeed be sufficient for achieving earthly peace, but in
Thomas we are ever conscious of the fact that the bucket is drawn from a
larger source. Good and evil exist independent of human reason but can
nevertheless be discerned by human reason insofar as it participates 
in the greater reality of eternal law. The well is the only source of water,
and therefore the bucket must draw from it or remain dry.

We might say that Grotius, in his approach to natural law, replaces
the well of truth with the bucket of reason. It is in consequence of its rela-
tion to reason that an act is either commanded or forbidden by God.
Thus, it would appear that human reason determines, rather than dis-
covers, natural right.16 Again, this contrasts with Socrates, who did not
suppose that natural right is ever fully known, or knowable to human
beings, and with Thomas as well, who cited as the main distinction of
natural law not its relationship to human reason, but rather, its relation-
ship to the eternal law, or God’s reason. Grotius implies that human soci-
ety is a product of our own free will, which is nevertheless approved by
God since it is beneficial to our earthly survival. Thus, God approves
what we deem necessary to our protection. In this sense, both civil law
and our understanding of God’s divine will have their source in the will
of man. In a very subtle way, then, Grotius, no less than Machiavelli,
heralds the power of human will. But rather than supposing, like
Machiavelli, that human will is necessarily in opposition to God’s will,
Grotius simply asserts that human will, when directed toward the
health of society, is God’s will. Although Grotius never explicitly
denies the idea of the eternal law, his failure to mention it in any con-
text, coupled with his heavy emphasis on human beings as the source
of natural law, results in an overall move toward the idea of truth as
subjective rather than objective.
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The Polit ical  and Theological
Implications of  Grotius

Grotius alters traditional natural law’s relationship between theology and
politics in two important ways. First, he rejects God as an essential com-
ponent of just politics. Second, he redirects the natural law to an inward,
rather than an upward, movement, and in so doing, actually moves natu-
ral law further from the spirit of the ancients he hopes to emulate.

Let us begin with the former point. In relating political life to
human nature, Grotius makes a sweeping alteration to Thomas’s order of
natural inclinations. For Thomas, the precepts of the natural law relate
to three levels of inclination: An inclination to the good of self preserva-
tion that we share with all living things; an inclination to things which
human nature “shares with the other animals,” such as sexual inter-
course, the “education of children, and the like”; and finally, the highest
inclination, to that which is uniquely human—reason. “[T]hus man has
a natural inclination to know the truth about God and to live in society,
and in this respect, whatever pertains to this inclination belongs to the nat-
ural law” (I–II, q.94, a.2). “Grotius’s treatment of the natural law truncates
it, directly retaining only the third of Thomas’s three levels as part of it,
and of that third, only the part about social life.”17 For Grotius, the natural
law points to nothing other than man’s inclination to society.

The glaring question is whether we can drop God from the equa-
tion and keep a realistic vision of sociability. Grotius describes humanity
as the “mother of nature,” locating the source and summit of natural law
not in the heavens, but on the earth, in human nature itself. For him, the
way to know the natural law is to look within, to the human trait of
sociability. Thomas, on the other hand, describes natural law as man’s
participation in God’s eternal law, that is, the way in which man,
through reason, comes to some understanding about the order of cre-
ation. It is an upward movement—the way in which mortal man unites
himself with the eternal.

For the ancients, too, “rationality pointed toward political life, but
also pointed beyond it, or even against it, toward philosophy or wisdom
as the natural end of human kind.”18 Thus, as Aristotelian as Grotius
may seem, we should remember that for Aristotle, the significance of all
human relationships lay in the fact that they enabled one to be virtu-
ous—that is, to live according to truth. But with the dawn of revelation,
truth had a name—God. So, perhaps it now seemed to Grotius that in
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order to remain faithful to Aristotle, who spoke in terms of truth, but
not God, a Christian writer had to focus on sociability while ignoring
the idea of God altogether. But does retaining the ancient emphasis on
community without its accompanying reverence for the transcendent
bring us closer to the actual spirit of Aristotle, or further away?

The first indication of a move away from the ancient spirit is that
Grotius seems to find the ordering principle of the universe to be will
rather than reason. For although the law of nature would be true even if
we were to concede “that there is no God,” Grotius says that the law
finds its source not only in “the essential traits implanted in man” by
nature, but also in “the free will of God” because “of his having willed
that such traits exist in us” (Proleg. 12).

Through mixing references to God with a definition of secular natu-
ral law, Grotius seems to be saying that the law of nature, based on
human will, is also God’s will. So far, Grotius has found authority for
God’s will not so much in the fact that it is reasonable as in the fact that it
is God’s will. But are the things Grotius attributes to God’s will reason-
able? He claims that men are peace seeking because God willed that we
should be weak and lacking many things for life, so that we might desire
the help of others and therefore pursue the social life (Proleg. 16). But if
we are to turn to Scripture, (which Grotius cites numerous times as a
source of authority) we find that man, in the beginning, was lacking
nothing necessary to life itself. Although he had need of a “suitable com-
panion,” this was to fulfill spiritual, as opposed to survival needs.19 If
God wills that we be weak, this seems to imply that we live in society
because God deprives, rather than provides.

We must question both the theological and logical plausibility of
utilizing the methods of classical philosophy while divorcing it from its
ends (which are in some ways more compatible with traditional
Christianity than Grotius’s version). For this dilutes the most significant
aspects of both the classical and Christian traditions. It is interesting to
note that many scholars tend to focus on the Stoic and Aristotelian
aspects of Grotius’s thought, virtually ignoring the significance of the
fact that his work teems with references to God and Christianity.
Stephen Forde, for example, writes that Grotius identifies a “pre-civil
state when men lived without the benefit of government.”20 What Forde
fails to mention is that Grotius identifies this state with the book of
Genesis. But as we have seen, what he says flatly contradicts the message
of Genesis. So why does he refer to the Bible at all?
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It may be that Grotius, an avowed Christian, is nevertheless
“rebelling” against Thomas by returning to ancient philosophy, most of
which seems consistent and true in its own context. The big question 
is whether one can really synthesize this with Christian revelation, with-
out “baptizing” Aristotle, so to speak. Can we really go back in time,
especially when biblical truths fulfilled the highest aspirations of the
ancient ideas? Despite all the references to Scripture, the kernel of
Grotius’s philosophy seems to be that God is ultimately irrelevant to pol-
itics. This resonates with, rather than rails against, the Machiavellian
notion that God has left human beings in charge of the “worldly” things.

The classical writers saw politics as necessary on some level to man’s
attainment of the transcendent. Natural right was not fully known and
was perhaps unknowable, but it nevertheless provided guidelines for liv-
ing well. The only way to live well was to unite oneself to a higher reality.
The highest human life lay outside the political order. Politics was moral
to the extent that it enabled private citizens to pursue virtuous lives.

Grotius represents the modern attempt to seek an alternative to
Thrasymachus, Machiavelli, and the general view that there can be no
morality in politics. To appeal to the transcendent now, however, would
seem to require that one come to terms with the one God of revealed
religion. Grotius, perhaps attempting to offer a less controversial natural
law, avoids appeals to the transcendent while focusing on the lower goal
of the ancients: sociability. But we must remember that for the ancients,
politics was not an end in itself, but a means to something higher.
Socrates did not dismiss the gods of the city out of hand, but judged
them by the measure of truth. According to Christianity, however, God
is truth. So it would seem that in order to contemplate the transcendent
in a philosophic fashion, one must at least consider Christianity on its
own merits, just as Socrates did the myths of the city. In order to avoid
the whole sticky prospect, Grotius and those following him choose
instead to admit half of the ancient equation: rationality and sociability,
without dependence on the transcendent. In this way, Grotius, by focus-
ing on the more “concrete” (that is, descriptive) aspects of natural law,
hopes to improve its chances of being observed.21

But in explaining God’s will solely by reference to human will, and
basing all natural laws on this, Grotius paves the way for an “eventual
untheistic theory, with man’s sociability becoming the sole premise.”22 In
choosing a natural law that is easy to follow and in dropping the nettle-
some notion of God from the idea of morality, Grotius undermines the
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very notion of obligation that he wishes to make a cornerstone of natural
law. As Richard Tuck notes:

He simply assumed that men want to be responsible and social beings
even though they may suffer as individuals for those wants in the short
term, and that the law of nature obliges them to follow their natural bent.
No special explanation of why it is rational for individuals to do so
seemed necessary to Grotius.23

When objective truth is dropped from the moral equation, there is no
basis from which to judge human interactions. This becomes evident in
Grotius’s treatment of international law.

Grotius and 
International  Relations

To recap our earlier discussion, the purpose of Grotius’s work is to estab-
lish a new understanding of natural law—one free of theological fetters
and more in the tradition of the ancient thinkers. This, Grotius believes,
is the only way to answer the challenge that justice is the will of the
stronger. To do this without entangling the question in theological issues
requires looking at human nature as it is everywhere observed. This
yields the conclusion that human beings are sociable and rational. The
law of nature stands not as an outside measure for which human beings
must strive, but rather describes human nature and simply preserves it.
In this way, Grotius can describe law as it is, rather than as it should be.

The main problem we have noted with Grotius’s thought thus far is
the way in which he attempts to make this theory compatible with
Christianity. He defines man’s purpose, not as union with God, but as
union with fellow man—that is, peaceful coexistence. Grotius’s attempt
to separate principle from practice results in both moral and theoretical
confusion. But this is certainly not his aim. Just as Socrates tries to
explain the just man by reference to the just city in the Republic, Grotius
draws a similar analogy between the relations among individuals and the
relations among nations. He notes that just as the purpose of law is to
preserve the peace toward which human beings naturally tend, the pur-
pose of war is to preserve the peace between nations: for war “is under-
taken in order to secure peace, and there is no controversy which may
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not give rise to war.” Therefore, “it will be in order to treat such contro-
versies, of any and every kind, as are likely to arise” (Book I.I).
International society is an arena of perpetual war and threat of war.
Indeed, war is “not a contest but a condition” and includes not only 
public war, but also private war, which is “more ancient than public war
and has, incontestably, the same nature as public war; wherefore both
should be designated by one and the same term” (Book I.i.2).

After having expounded a theory of human nature in the
Prolegomena and drawing the connection between human relations and
international relations, Grotius in Book I goes on to ask whether war can
be just—injustice being defined as anything “in conflict with the nature
of society of beings endowed with reason” (I.3.1.34). Justice on the
international level is guided by the same principle as justice on the civil
level—the observance of the law of nature. Thus, if the society of nations
is to be considered lawful, then war must be marked by the same justice
that marks civil society.24 If the law of nature in civil society is deter-
mined by the rational nature of man, then the law of nature in interna-
tional society encompasses whatever “is believed to be such among all
nations, or among all those that are more advanced in civilization”
(I.1.12.1). The law of nature, then, may be found in the customary law
of nations.

Nations, like human beings, seek peace. All war is undertaken for
the sake of peace. To determine what the law of war should be, we must
first ask what war is. Grotius defines war as simply the ordinary state of
relations among nations, as well as a particular battle or dispute between
parties. Like politics, war is just insofar as it is conducive to the peaceful
and rational nature of man. Grotius then looks more specifically at the
question of whether war conforms to the law of nature and finds that it
does, since the aim of war is “the preservation of life and limb, and the
keeping or acquiring of things useful to life.” Right reason prohibits
“only that use of force which is in conflict with society,” which is what-
ever “attempts to take away the rights of another” (I.2.4–5).

So far, Grotius has attempted to claim that the law of nature is evi-
dent in our observation of mankind and of nations. By grounding his
theory in simple observations, he believes he has avoided traditional nat-
ural law’s disjunction between principle and practice. But as we shall see,
Grotius’s further observations of international relations only serve to
undermine, rather than support, this theory. To begin with, recall the
importance Grotius attaches to promising. He notes that “nothing is so
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in accord with the law of nature,” and “so in harmony with the good
faith of mankind as that persons should keep the agreements which they
have made with one another” (II.11.1.4). As noted earlier, the maxim
that “promises must be kept,” is essential to the entire Grotian scheme of
natural law and human society.25

But especially in war, enemies often do not keep promises, driven as
they are by national interest rather than principles of morality. If promis-
ing is critical to the existence of the law of nature, Grotius has not
bridged the ought and the is. Thus he notes that sometimes “something is
said to be permissible, not because it can be done without violence to
right conduct and rules of duty, but because among men it is not liable
to punishment … in this sense we often see what is permitted contrasted
with what is right” (III.iv.2–3.642). The law of nations, or customary
law, regarding conduct in warfare is concerned not necessarily with what
is “right,” but what is “lawful:”

It is permitted to harm an enemy, both in his person and in his property;
that is, it is permissible not merely for him who wages war for a just cause,
and who injures within that limit, a permission which we said at the
beginning of this book was granted by the law of nature, but for either
side indiscriminately.… As a consequence, he who happens to be caught
in another’s territory cannot for that reason be punished as a murderer or
a thief, and war cannot be waged upon him by another on the pretext of
such an act. (III.4.3)

In other words, it is “permissible,” or “legal,” in warfare for combatants
to do anything whatsoever to each other, including killing any foreigner
who is in one’s territory (III.4.6, 7), as well as killing women, children,
prisoners of war, and surrendering enemies (III.4.9–12). In war, all is
permitted; for “from external indications it can hardly be adequately
known what is the just limit of self-defense, of recovering what is one’s
own, or of inflicting punishments; in consequence it has seemed alto-
gether preferable to leave decisions in regard to such matters to the scru-
ples of the belligerents rather than to have recourse to the judgments of
others” (III.4.3–4).

If outsiders are not qualified to judge the limits of what is necessary
to nations in war, then the standards for Jus in bello, or just war, are sub-
jective. Belligerents must determine for themselves what shall be permis-
sible. Once a nation has “defined” itself and its position with regard to
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another nation through a “promise” of declared war, its actions are
beyond the scrutiny of other nations. In this way, Grotius’s account of
international relations is a prelude to liberal theory. For liberalism simi-
larly holds that once an individual defines himself through reasoned
choice, there can be no further question of the morality of his actions. In
this sense, the principles that drive liberalism are born out of the obser-
vance of the law of nations.

But after allowing that virtually all behaviors are legal in the con-
duct of war, Grotius goes on to qualify this statement, noting that moral-
ity forbids most of the actions the law of nations would seem to allow:

I must retrace my steps, and must deprive those who wage war of nearly
all the privileges which I seemed to grant, yet did not grant to them. For
when I first set out to explain this part of the law of nations, I bore wit-
ness that many things are said to be “lawful” or “permissible” for the rea-
son that they are done with impunity, in part because coactive tribunals
lend to them their authority; things which, nevertheless, either deviate
from the rule of right (whether this has its basis in law strictly so called, or
in the admonitions of other virtues), or at any rate may be omitted on
higher grounds and with greater praise among good men. (III.10.1.1)

Thus, Grotius argues that “if the cause of a war should be unjust, even if
the war should have been undertaken in a lawful way, all acts which arise
therefrom are unjust from the point of view of moral injustice.… In con-
sequence the persons who knowingly perform such acts, or co-operate in
them, are to be considered of the number of those who cannot reach the
Kingdom of Heaven without repentance” (III.10). He looks to Scripture
to determine what morality requires:

The New Testament I use in order to explain—and this cannot be learned
from any other source—what is permissible to Christians. This, however,
contrary to the practice of most men, I have distinguished from the law of
nature, considering it as certain that in that most holy law a greater degree
of moral perfection is enjoined upon us than the law of nature, alone and
by itself, would require. (Proleg. 50)

Just as Socrates in Book X of the Republic justifies morality not purely by
reason, but by faith, Grotius must do the same. But the problem is that
Grotius, unlike the ancient and medieval thinkers, has untethered nature
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from truth. In the end, this only makes him inconsistent; for he
describes the law of nature as the way human beings are, but his discus-
sion of war makes it obvious that the law of nations (or the practice of
the vast majority of states) is at odds with this. Although he has equated
the law of nature in civil society with that in international society, he
adds that in the conduct of war, nations must appeal to a higher morality
than this. But on Grotius’s own formulation, there is not really any
higher morality than that of his truncated natural law. For throughout
much of the work, he has implied that his natural law is in perfect har-
mony with Christianity. In so doing, he has emasculated Christianity,
and it is a little late in the game to now expect it to engender fruitful
moral discourse. As Zuckert argues, “Grotius appears able, at best, to
generate a hypothetical obligation: to live according to one’s nature, one
ought to obey the natural law. But where is the obligation to live accord-
ing to nature?”26

But the inconsistencies are problematic only insofar as we suppose
that human nature and the state are the same. Grotius tries to discuss the
proper interaction of states by reference to the proper interaction among
humans—and the latter by reference to human nature in general.27 His
observations about human nature seem inadequate; his observations
about international politics do not. Thus, it may be the case that Grotius
reinterprets natural law with the ultimate aim of creating something
applicable to the law of nations. And indeed, if he is among those who
sow the first seeds of liberalism, this may be why we find liberalism more
appropriate to describe an international society. For it is only on the
international level that one may consistently posit that self interest, will,
and peace trump questions of truth—because a state in relation with
other states, unlike a human being in relation with others, is not an indi-
vidual with a soul whose life points beyond itself, but rather, an organi-
zation existing solely for the protection of the individuals within.28

Basically, with regard to international politics, Grotius has described
what the existing conditions are and noted that they are legal. He then
wants to say that although they are legal, they are not necessarily moral.
But he has no principles of morality from which to appeal; for on his
own formulation, natural law has been stripped of its obligatory func-
tion. Grotius may accurately describe the dynamics of international poli-
tics, but he cannot, from his own premises, legitimately judge them.
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C H A P T E R  8

Locke’s Natural  Law: 
The Answer to 

Grotius’s  Prayer

Grotius answers the realist challenge by severing the natural law’s
intrinsic connection with objective truth. John Locke brings
this line of argument to its logical conclusion in his Questions

Concerning the Law of Nature. In this work, he quietly rejects the tenets
of traditional natural law theory and suggests that the primary moral 
fact regarding man is not reason or sociability, but self-preservation.
Nevertheless, Locke clearly intends to distance himself from the Hobbes-
ian idea of self-preservation as mere survival.

Grotius says that human dignity is rooted in the rational, social ele-
ment of human nature. Promising, as the outward sign of this rational
sociability, is the most important dictate of natural law, thus confirming
the relational dimension of human being as the primary moral fact. 
But the claim that human beings are, or should be, moral carries no weight
unless human life is seen as pointing beyond itself. Absent the possibility
of divine sanction, Grotius’s opinion that men tend naturally to coopera-
tion is no more convincing than Machiavelli’s insistence that they do not.

Locke grounds his formulation of natural law in the isolated indi-
vidual, whose dignity consists in autonomy. Self-preservation—that is,
preservation not merely of life but of the self—is the fundamental dictate
of nature. This lays the foundation for the Second Treatise of Government,
in which property, as the manifestation of self-ownership, is to Locke
what promises are to Grotius. Just as Grotius found promises to be the
best expression of human sociability and therefore the main focus of nat-
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ural law, Locke, in his Second Treatise, views property—defined as owner-
ship of both the self and the products of the self ’s expenditure of labor—
as the primary moral fact. The focus of natural law is now the individual.
Let us turn first to the Questions on the Law of Nature to see how Locke’s
natural rights theory evolves.

The New Natural  Law: 
Preservation of the Self

Many scholars routinely disregard Locke’s Questions, since the work was
written early in his career and he never chose to publish it. Yet as we shall
see, there is no real inconsistency between this book and Locke’s later
writings. In fact, the law of nature, as articulated in the Questions, shares
the same theoretical basis as the natural rights theory of government
advanced in Locke’s famous Second Treatise. It is also reflected in one of
his final works, The Reasonableness of Christianity.

Locke’s Questions presents eleven inquiries concerning natural law—
eight of which are answered with extended reflections. The discussion
moves along by way of three arguments which explain that natural law
exists (Question I), the various ways in which it is known (Questions II,
IV, V, VII), and why the natural law is obligatory (Questions VIII, X,
XI). Three of the questions are followed only by short answers consisting
of two or three words. Locke’s silence, however, speaks volumes; for these
lacunae signal his departure from both classical and Hobbesian natural
law and point to his new construction of natural rights theory.

For Locke, the law of nature exists because God exists. We can dis-
cern this through our reason, which shows us that all things in the natu-
ral world have an order to their operation, and “there is nothing in all
this world so unstable, so uncertain that it does not recognize authorita-
tive and fixed laws which are suited to its own nature” (Fol. 9).1 The
notion that our observations of nature point logically to the existence of
a superior power is nothing new, but the similarities between classical
natural law and Locke’s version end here. In fact, Locke’s explanation of
promulgation, or how the law of nature is known, in Questions II–IV,
marks an abrupt departure from Thomistic natural law and lays the
groundwork for his eventual teaching on the natural rights of man.
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The law of nature is knowable, Locke says, by the light of nature.
But he does not understand this term in the classical sense, as the intu-
itive apprehension of first principles by rational beings. Instead, the law
of nature consists only of “the kind of truth whose knowledge man can,
by the right use of those faculties with which he is provided by nature,
attain by himself and without the help of another.” This means that nei-
ther revelation nor tradition can be the source of natural law; for while
both contain knowledge which is useful (including “reverence and love
for the divinity,” as well as “obedience” and “faith in keeping promises,
truthfulness, clemency, liberality, purity of morals, and the other virtues”
[Fol. 27]), such knowledge is not learned primarily from one’s own use
of reason, but rather, is passed on by others (Fol. 23–24). And as Locke
explains, “if the law of nature could be learned from tradition, this
would be a matter of faith rather than knowledge, since it would depend
more on the authority of the speaker than the evidence of the thing
itself, and thus, in the end, it would be a derivative rather than an innate
law” (Fol. 30).

In fact, the natural law as Locke constructs it appears to have less in
common with tradition and revelation than does its classical predecessor.
In Question IV, Locke, in stark contrast to St. Thomas, denies that the
natural law is inscribed in the minds of men and known intuitively, as is
evidenced by the wide variation in moral conduct observed in people
throughout the world (Fol. 143). Thomas, of course, would respond that
competing versions of morality among human beings do not render the
natural law invalid. He would argue that all people subscribe to the same
fundamental precept—“Good is to be done, evil is to be avoided.” It is
in applying this precept to the practical conditions of life that men differ.
But unlike Thomas, Locke does not view the natural law as immanent—
it is neither universally known nor practiced.2 He flatly denies the
Thomistic idea that the natural law can be known though inclination
and seems to believe that even the most basic principles can be grasped
only with great effort:

For a man to penetrate into the hidden nature of these things by reason-
ing and arguments based on sensible and obvious things, there is need for
the concentrated meditation of the mind, thought, and care … they must
gird themselves for work, and that wealth which has been hidden in the
darkness must be excavated with great labor. It does not offer itself up to
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the idle and indolent, nor indeed to all who seek it, since some till to no
avail. But, if we should discover only a few who are guided by reason in
the concerns of their daily life, there is no wonder that concerning this
law, which is not so easily apprehended, there is such a great variety of
opinions among mortals. (Fol. 34–35)

Thus, in Question III, Locke asks, “Does the law of nature become
known to us by tradition?” and answers simply, with no further elabora-
tion, “It does not.” In the lacuna of this short answer, Locke signals that
the tenets of traditional morality are altogether distinct from the new
theory he is proposing. Although the principles of traditional natural
law, inscribed on the heart, could also be learned through revelation and
tradition, the law of nature as Locke understands it is something differ-
ent from ordinary morality.

Once the subtle distinction has been drawn between traditional nat-
ural law and Locke’s version, in Question V he explains that the “light of
nature” by which natural principles are known consists of sense and rea-
son. Reason is the “discursive faculty of the soul which progresses from
the known to the unknown, and deduces one thing from another by the
certain and valid consequences of propositions” (Fol. 50). All reason
must build on information that comes to us initially through the senses.

To know how sense and reason lead us to knowledge of natural law,
Locke says, we must first establish the principles by which any law is
known: There must be a superior, or a lawgiver, to whom one is subject,
and the will of that superior must be known (Fol. 52). When we use our
senses to examine the world, Locke says, our reason perceives an order to
the world and concludes that “it could not have been formed by chance
and accident into a frame so fitting, so perfect everywhere and wrought
with such skill.” Thus, there must exist some “powerful and wise cre-
ator,” not only because man could not create himself out of nothing, but
because “if man were creator of himself, someone who could give himself
being, who could bring himself into the world, he would also have
granted himself an eternal duration for his existence.… For it is impossi-
ble to imagine anything so hostile and inimical to itself which, though 
it could grant itself existence, would not at the same time preserve it”
(Fol. 55).

If man would not be so “hostile” as to limit his own life, one might
justifiably wonder whether the hostile party is God, who holds the keys
to life and death. Thus, while reason may point to the existence of a 
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creator, it does not necessarily imply that he is loving and providential.
Indeed, although Locke notes that reason can lead us to the knowledge
of God, he also points out that we might “reasonably” doubt whether the
idea of God is natural to man, since “there exist some races in the world
who recognize no divine power at all” (Fol. 57). But even among those
peoples that do not recognize the existence of God,

There exists nowhere a race so barbarous, so far removed from all human-
ity, that it does not take joy in the use of the senses and is not superior to
brute beasts in the privilege of reasoning and the faculty of argumenta-
tion.… And for this reason all men, wherever they are, are adequately
provided by nature for the investigation of god in his works. (Fol. 58)

We find here the crux of Locke’s subtle argument. For although the “use
of the senses” and the power of reasoning are natural to man, the longing
for God, or truth, is not. Man might reason his way toward the existence
of God, but if he does, he may be disappointed with what he finds (par-
ticularly given the less than providential portrait of God Locke will pro-
vide in the Second Treatise). Nevertheless, whether man rationally assents
to the existence of God is less important than the fact that he has the
ability to do so.

So according to Locke, the first thing that can be discerned through
reason is that a lawgiver, God, exists. The next thing to do is to find out
what the lawgiver expects of us.

It seems that the function of man is what he is naturally equipped to do;
that is, since he discovers in himself sense and reason, and perceives him-
self inclined and ready to perform the works of god … then, he perceives
that he is impelled to form and preserve a union of his life with other
men, not only by the needs and necessities of life, but he perceives also
that he is driven by a certain natural propensity to enter society.… And
indeed, there is no need for me to stress here to what degree he is obliged
to preserve himself, since he is impelled to this part of his duty, and more
than impelled, by an inner instinct. (Fol. 60–61)

Note that man “perceives” that his function is to do the works of God
and “perceives” that he is impelled to live in society. But when it comes
to survival, man is in fact “impelled” and “more than impelled” to sur-
vive by an “inner instinct.” The more forceful presentation of the 
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survival urge in contrast to the need to know God and live in society
indicates wherein, for Locke, the important fact of human nature lies.
Again, this reinforces the deep difference between him and the Christian
natural law tradition.

And yet, this argument is immediately followed by the second of
Locke’s short “lacuna” answers, in which he states simply that the law of
nature cannot be known from the natural inclination of mankind. Thus
it would appear that the drive for self-preservation, while constituting
the chief natural inclination of man insofar as any can be discerned, is
not the whole of the law of nature. Just as Locke in Question III implic-
itly rejects the connection between traditional natural law and his ver-
sion, in Question VI he equally rejects the lowered Hobbesian
connection between the law of nature and mere survival. This is con-
firmed in Question VII where Locke argues that even though self-preser-
vation seems to be the “primary and fundamental law of nature,” it is not
observed everywhere, since in some cultures slaves, servants, and wives
willingly accompany deceased kings to the tomb (Fol. 75). The instinct
to preservation may be the most universal attribute among men, but it is
not the essence of the natural law, which is concerned with both preser-
vation and the process of reason.

This becomes clear in Locke’s discussion of why the natural law is
obligatory. Following the definition of law he laid out earlier, Locke
affirms that in order to be binding, a law must issue from a higher power
and be known by those to whom it is directed. Although the threat of
punishment can obligate those who refuse to follow the dictates of rea-
son, Locke insists that obligation essentially derives from “the power and
that authority which someone holds over another; either by right of
nature and creation, since all things are rightly subject to that by which
they have both first been created and continue to be preserved, or by the
right of donation, as when god, to whom all things belong, has trans-
ferred some part of his authority to another” (Fol. 85). Obligation is a
matter of respecting the right of another, which in this case, seems to
belong to God who gives us life and preserves it. But as we shall see more
clearly in the Second Treatise, Locke seems to believe that man bears
nearly as much responsibility as God for creating and preserving a mean-
ingful life.

Thomas, who called law a “dictate of reason for the common good,
made by him who has care of the community and promulgated” (ST,
I–II, q.90, a.4), found the essence of law in its formal cause—in the way
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the various elements of law come together to make it what it is. The law
is obligatory because it is reasonable, promotes the public good, and is
issued by a valid authority. Grotius saw the essence of law in its function.
So for him, we must obey the law because it facilitates peace; we are
obliged to be sociable. Locke, however, locates the essence of the law in
its efficient cause or source. The law is obligatory by virtue of the author-
ity of the lawgiver: “Indeed, we are bound to something because he,
under whose power we are, would will it” (Fol. 86).

We are bound to the law of nature, Locke says, because God so wills
it. But he adds that “we are only bound to what a legislator has in some
manner made known and published as his will” (Fol. 87). Thus, it would
seem that we are only obligated by the natural law if we can know God’s
will with certainty. If we cannot determine the will of God, we are not
bound to uphold the natural law. Locke proceeds to supply several rea-
sons as to why men are bound to uphold the natural law, but it soon
becomes clear that these undermine, rather than reinforce the idea of
God as lawgiver.

The law of nature is binding, Locke explains, because it meets the
requirements of law: God, the author of the law, willed it and “published
it sufficiently that anyone could know it, if he were willing to devote
time and energy, and turn his mind to its understanding” (Fol. 88). But
Locke’s earlier arguments make clear that the natural law is not readily
apparent, and that very few people seem to be in a position to discover it.
This casts doubts on the legitimacy of the natural law.3

Locke says that since God is superior to all things and gave us pos-
session of our “body, soul,” and “life,” “it is right that we live obedient to
the prescription of his will” (Fol. 88). But what is the prescription of
God’s will? For Locke, the natural law is not to be found in human incli-
nation, tradition, or common opinion. It can be understood only as the
fruit of an activity of the mind; and this, as we have seen, may lead to
doubts about the goodness of God. How then are we to know the will of
God, and why should we obey it? In fact, Locke’s view is more conducive
to the idea that man is an autonomous being in possession of natural
rights than an image of God who owes allegiance to the natural law.

In fact, Locke’s discussion of how we know the natural law and why
it is obligatory is a tangle of contradictions. On the one hand, he says
that God made the natural law sufficiently well known that anyone can
grasp it; on the other, he says that it is extremely difficult to know. He
says reason will lead one to conclude that God exists, but he also admits
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that many reasonable people do not admit the existence of God.
Furthermore, Locke contends that “if the law of nature is not binding on
men, god’s divine, positive law cannot be binding” (Fol. 89); for both
laws are derived from the existence of God as lawmaker. In this way, the
aspersion Locke has cast on the obligatory character of natural law calls
into question the divine law as well. In fact, the only point on which
Locke is consistent is that the natural law mandates self-preservation. It
is the only good to which human reason universally points. According to
reason, self-preservation must be the highest good. Why? Reason may
say God gives me existence; it may also say that God has made life enor-
mously difficult. If the essence of law is its obligatory power, then natu-
ral law can be binding only if it commands something we will never
disobey. Self-preservation alone fits this bill.

Following this discussion is the third of Locke’s short answer ques-
tions, in which he states that the natural law is not binding on brutes—
in other words, the essence of the law of nature may be self-preservation,
but this must not be understood as simple animal survival. It is preserva-
tion in accordance with the self-awareness that is proper to man. Viewed
together, these “lacuna” questions clear the ground for a new theory of
natural rights. Unlike that of the Christian tradition, the new natural law
does not encompass truths that are both inscribed on the heart and
passed down through tradition; for traditional faith might be at odds
with the kind of God to which Locke’s reasoning points. The new natu-
ral law does not call man to connect with a transcendent reality, but nei-
ther is it about bare survival. It is about self-preservation—that is, man’s
self-creation and preservation as an autonomous, rational, choosing
being. In the Second Treatise, Locke will develop the point that although
God may supply the very raw materials of human existence, man is the
creator of the self through his own rational activity. Cultivation of the
self, then, is man’s chief aspiration and end.

It may be argued that Question IX is the coda to Locke’s statement
on the new law of nature. Questions X and XI, taken together, seem to
imply that although Locke rejects traditional natural law, he believes its
emphasis on virtue to be good for the community, particularly in its pro-
hibition of “stealing and killing” (Fol. 94) and in its urging of “reverence
and fear of the divinity, a sense of duty toward one’s parents, the love of
one’s neighbor, and other feelings of this kind” (Fol. 95). As Michael
Zuckert notes, “Whatever its defects, the natural law tradition has some-
thing crucial to say, and Locke does not want to demolish its hold on the
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minds of his compatriots. Nature may guide human beings to pursue
their own advantage, but the result of a “natural” life is not pretty.… In
other words, morality, more or less of the sort endorsed in the natural
law tradition, is part of the answer to the problem nature poses for
human existence.”4 Just as Grotius spends much of De Jure Belli Ac Pacis
undermining Christianity only to return to it as the justification for
abiding by the rules of war, Locke seems to want to reap the benefits of
traditional natural law without accepting its premises.

Self-Preservation and the
Foundation of Government

In the Questions, Locke’s subtleties and silences speak volumes about self-
preservation as the essence of natural law. This philosophy provides the
cornerstone for the natural rights theory advanced in The Second Treatise
of Government, to which we now turn. Like Grotius, Locke denies origi-
nal sin, which ultimately leads to the notion that God is less than provi-
dential, if not hostile. From this view, it is but a short step to replacing
the old idea of natural law with a new theory of natural rights, in which
the source of dignity is rooted not merely in man as a human being, but
in man as an autonomous being. This leads directly to the philosophical
assumptions governing current human rights theories. The three salient
features of Locke’s Second Treatise, then, are his discussion of the state of
nature, in which he views the principle of self-preservation as man’s ori-
gin and end; the resulting view of community as essentially unnatural;
and from this, consent as the new principle upon which government
should be based.

Despite his frequent references to Scripture, Locke’s views regarding
the origin and purpose of human society are less congruent with Genesis
than with the theories set forth in the Questions. Just as Genesis describes
the origin of man and thus informs the entire content of revelation that
follows, Locke’s description of the state of nature, the original human
condition, lays the foundation for his discussion of man’s function and
therefore, the purpose of government.

Locke begins, not with the idea that man has fallen away from a lov-
ing God, but, as already established in the Questions, that the providence
of God is limited. The chief end of man is therefore not union with
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God, but self-preservation, defined as protection of life, liberty, and
property. The law of nature, which Locke equates with the will of God,
commands “the peace and preservation of all mankind.” To violate this
law is to act contrary to reason and equality, “which is that measure god
has set to the actions of men, for their mutual security” (II.6–8).5

What links mankind together, then, is the need for protection and
preservation. Where the ancients and Christians viewed truth, or God,
as the fulfillment of the natural law, Locke, following Grotius, uses the
idea of God not as an end in itself, but as a means to preserving 
the earthly community. And building on the definition laid out in the
Questions, he shows in the Second Treatise that “preservation” entails not
merely survival, but the conduct of an autonomous life. For Locke, life,
liberty, and property are all equally important aspects of the self.

The preservation of life necessitates ownership; for “God, when he
gave the world in common to all mankind, commanded man also to
labour, and the penury of his condition required it of him. God and his
reason commanded him to subdue the earth, i.e. improve upon it for the
benefit of life, and therein lay out something upon it that was his own,
his labour” (V.32). To live is to work. Property is the result of labor and
therefore an extension of self-preservation.

Of course, this reverses the order of events in Genesis, which says
that before the Fall, man was given dominion of the earth, but without
the need for heavy labor. As Michael Zuckert notes, “Locke thus col-
lapses two phases of biblical history and entirely overlooks the key event,
the Fall. The condition of penury that requires labor is, according to
Locke, the condition of the beginning in itself, not a punishment or
curse. In the very act of suggesting biblical support for his doctrine, he
shows instead the severe difference between himself and the Old
Testament authors.”6

This is confirmed in Locke’s later work, The Reasonableness of
Christianity, in which he repeatedly emphasizes that “the state of para-
dise was a state of immortality, of life without end.”7 When man dis-
obeyed God by eating from the forbidden tree, he had to leave the
garden and its attendant state of immortality. The descendants of Adam,
being born outside of the Garden of Eden, lost eternal life by default.
But Locke insists that subsequent generations inherited nothing else
from the first parents—certainly not original sin; for “can the Righteous
God be supposed, as a punishment of one sin wherewith he is displeased,
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to put a man under a necessity of sinning continually, and so multiplying
the provocation?”8 In fact, The Reasonableness of Christianity, like The
Second Treatise and The Questions, views the entire history of the Fall
through the lens of immortality and loss of immortality. For Locke, 
the Fall is understood not so much as man’s separation from God 
and the resulting death of the soul, but as the termination of physical
life: “I must confess by death here, I can understand nothing but a ceas-
ing to be, the losing of all actions of life and sense.”9 Whereas traditional
Christianity portrays the event as a fundamental loss of grace, the life of
God in the soul, Locke views the Fall in a much more literal sense. In 
the Garden of Eden, man possessed immortality. In being turned out 
of the Garden, he lost access to the tree of life. Therefore, as a matter of
logic, his children, being born outside the Garden, would lose eternal life
as well.10

Locke’s denial of original sin and his heavy emphasis on the loss of
immortality leads to a different theology than that upheld by traditional
Christianity. By concentrating less on our severed relationship with God
itself and more on its consequence—mortality—Locke enables self-
preservation to assume the mantle of a divine command. Mankind
inherits from Adam a proclivity, not to sin, but to death. Therefore, we
do not have to overcome original sin to reunite ourselves with God; we
have only to preserve ourselves as far as possible.

Returning to The Second Treatise, we see that for Locke, it appears
man was placed on earth to work for survival. Labor, now forming an
integral part of man’s telos, is thus elevated to the level of the sacred.11

Something becomes our own when we mix our labor with it; for we all
possess property in our own person, and “whatsoever he removes out of
the state that nature hath provided, and left it in, he hath mixed his
labour with, and joined to it something that is his own, and thereby
makes it his property” (V.27). But magnifying the importance of man’s
work has the effect of diminishing the significance of God’s; for one crop
that man has cultivated is worth far more than anything provided by
nature (V.40):

It is labour then which puts the greatest part of value upon land … man,
by being master of himself, and proprietor of his own person, and the
actions or labour of it, had still in himself the great foundation of 
property. (V.43–44)
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As with Grotius, Locke’s conclusion runs counter to the biblical truth he
ostensibly sets down as his premise. For we see here that it is man, not
God, who puts the value on property, which, without man, “would be
scarcely worth anything” (V.43).12 As Locke contends in his Essay
Concerning Human Understanding, human beings, like “unassisted nature,”
have so little raw intellectual endowment that “of all the men we meet with,
nine parts of them are what they are, good or evil, useful or not, by their
education.”13 Although Locke takes care to identify man as the “workman-
ship” and “property” of God, “sent into the world by his order and about
his business” (II.6), he makes clear that most of what God has given, in-
cluding man himself, is fairly useless apart from human labor and ingenuity.

Property thus affirms man as an autonomous being who defines
himself through dominion—the extension of self. In the Christian tradi-
tion, man’s true identity is found, paradoxically, through an emptying 
of self, so as to be filled with God. According to Locke, however, the true
self is not given by God and discovered by man, but created by man
when he mixes the labor of his rational mind with the raw material of
human nature. Preservation of the self is the task of man. Liberty and
possessions, then, are as fundamental as life, since they are the means
whereby man makes his life meaningful. For Locke, man’s dignity is con-
ferred, not by his very being, but by what he makes of himself. The
autonomous self is to Locke what promises are to Grotius—the “primary
moral fact” upon which the law of nature rests.14

This notion has profound effects on our understanding of commu-
nity, which is now understood not so much as a good in itself but as a
tool for self-preservation. In Genesis, for example, marriage is the foun-
dation of society. Man’s purpose is not earthly survival—for death does
not come to man until he turns away from God—but rather, to live in
union with God. Marriage is established not for survival’s sake, but
because it was “not good for man to be alone.” Through his relationship
with another, man is better able to live as an image of God.

Locke, in contrast, sees marriage primarily as being necessary for the
survival of children, who, unlike other animals, remain dependent for a
very long time (VII.80). The idea of marriage as a survival tool leads to
an understanding of community that undermines the goodness of God.
According to Locke, God, determining that man should not be alone,
“put him under strong obligations of necessity, convenience, and inclina-
tion to drive him into society, as well as fitted him with understanding
and language to continue and enjoy it” (VII.77). Thus, we begin with a

mailto: rights@palgrave.com


LOCKE’S NATURAL LAW • 129

God who deprives, making us weak to drive us into society. Language
and understanding seem to be thrown in as consolation prizes. In
Genesis, however, the story is the other way round. Because we are made
in the image of God, we have language and understanding, and this is
why we need others—not for self-preservation.

In misrepresenting the facts of Genesis, Locke establishes the envi-
ronment in which natural rights philosophy can flourish. A less than
providential God thrusts man into a formidable world where he must
labor heavily in order to survive. So harsh is the natural environment
that man requires the help of others who, unfortunately, pose new
threats to survival. Soon, man requires protection not only from the
environment, but from other people. Community is not natural, but
merely useful insofar as it aids in the performance of man’s only “duty,”
which is to create and preserve the self. Whereas traditional natural law
imposed duties on man based on the view that the self is inextricably tied
to some Other (be it truth in the ancient tradition or God and fellow
man in the Christian sense); for Locke, man is beholden primarily to
himself. Therefore, he possesses not a natural duty toward the Other, but
a natural right to self-preservation.

Locke appears to differ from Hobbes in defining a law of nature that
is more reason-bound than the latter’s theory of matter in motion, but it
does not take long for the distinction to break down. For although the
law of nature permits violence only in response to a threat against preser-
vation, remember that for Locke, life itself is intrinsically tied to the idea
of autonomy. Thus, any potential threat to one’s autonomy is equivalent
to a threat to preservation:

He who attempts to get another man into his absolute power, does
thereby put himself into a state of war with him; it being to be understood
as a declaration of a design upon his life … for nobody can desire to have
me in his absolute power, unless it be to compel me by force to that which
is against the right of my freedom, i.e. make me a slave. To be free from
such force is the only security of my preservation; and reason bids me
look on him, as an enemy to my preservation, who would take away that
freedom which is the fence to it.… I have no reason to suppose, that he,
who would take away my liberty, would not, when he had me in his
power, take away everything else. And therefore it is lawful for me to treat
him as one who has put himself into a state of war with me, i.e. kill him if I
can. (III.17; emphasis original)
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Furthermore, the state of war may be ongoing; for the innocent party
retains a right “to destroy the other whenever he can, until the aggressor
offers peace, and desires reconciliation on such terms as may repair any
wrongs he has already done, and secure the innocent for the future”
(III.20). Now, Locke insists that there is a vast difference between the
state of nature (“men living together according to reason, without a com-
mon superior on earth with authority to judge between them”) and a
state of war (“force, or a declared design of force, upon the person of
another, where there is no common superior on earth to appeal to for
relief ”), but there seems to be a very thin line of separation.15 For in real-
ity men are poor judges in their own case due to “self love, […] ill
nature, passion,” and desire for revenge. All these things “carry them too
far in punishing others; and hence nothing but confusion and disorder
will follow” (II.13). Thus, although violence toward others is a violation
of the natural law, which should “be plain and intelligible to all rational
creatures,” individual men are either ignorant of it, “for want of study,”
or so biased toward their own interests as to effectively distort its 
teaching (IX.125).

If community is a natural, organic whole, then justice will be pre-
served by whomever is charged with its care. For Locke, however, com-
munity is not natural. Justice begins and ends with the individual. If
the law of nature is preservation, and all men are fundamentally equal,
man is obliged not only to preserve himself but “to preserve the rest 
of mankind” (II.6). Anyone who harms another violates the law of
nature and thus “becomes dangerous to mankind.” Therefore, “every
man hath a right to punish the offender, and be executioner of the law 
of nature” (II.8; emphasis original). But the natural executive power—
the right to punish transgressors of the law of nature—only adds to the
existing anarchy, since as Locke acknowledges, men are so prone to “ill
nature, passion, and revenge,” which “will carry them too far in punish-
ing others” (II.13).

Thus mankind, not withstanding all the privileges of the state of nature,
being but in an ill condition, while they remain in it, are quickly driven
into society.… The inconveniences that they are therein exposed to, by
the irregular and uncertain exercise of the power every man has of punish-
ing the transgressions of others, make them take sanctuary under the
established laws of government, and therein seek the preservation of their
property. (IX.124; emphasis original)
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Men’s inability to observe justice in situations concerning themselves or
their neighbors makes for a relatively short trip from the so-called peace
in Locke’s state of nature to the confusion and chaos that reign in that of
Hobbes.16 Government exists, not so much to preserve the natural com-
munity of men, as to preserve the autonomous individual to which the
law of nature applies. Just as the resources found in nature are not worth
much until they are mixed with labor, neither is human nature of much
value on its own without the hard work of establishing civil law. Like the
garden, man too must be cultivated.

Since the individual is so inept at upholding the natural law, Locke
says we can hardly expect a monarch, who is but a man, to do much bet-
ter. Because men perform so poorly their right to execute the law of
nature, the best government will consist of more than one person and be
representative. The legislature assumes a mantle of extreme importance;
for it “is not only the supreme power of the common-wealth, but sacred
and unalterable in the hands where the community have once placed it.”
The sanction of the legislature, “which the public has chosen and
appointed,” is the source of validity for all social edicts; “for without this
the law could not have that, which is absolutely necessary to its being a
law, the consent of the society” (XI.134; emphasis original).

This is a far cry from Thomas, for whom the fundamental precept
of natural law is to do good and avoid evil. Of course, the very terms
“good” and “evil” evoke an entire moral universe in which man performs
a specific role. The most important fact in the view of the ancients and
the Christian philosophers is that natural right or natural law ultimately
points man beyond temporal society; earthly peace is both a by-product
of and a means to union with the transcendent.

Grotius sought a definition of natural law more descriptive than
prescriptive and thus concluded that the natural law was whatever pre-
served man’s status as a reasonable and sociable being. Human reason,
and not objective truth, thus became the measure of law. It is in his work
that we first find the rejection of end for process; for he defines evil as
whatever is not reasonable. In Locke, we see the logical outcome of plac-
ing process over truth: The legislature, as the chosen and appointed will
of the people, now takes the place of natural law insofar as it stands as
the measure of civil laws. What gives the law its validity is not truth, but
consent. The essence of law is not, as Thomas would have it, in its for-
mal cause (the right ordering of its structure and purpose). Nor is it, in
Grotian fashion, in its function, or end. Rather, the essence of law now
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consists in its efficient cause, or source, which in the case of government,
refers to the process by which it comes about. The efficient cause is the
legislature, which, by definition exists for the preservation of the peo-
ple.17 Like Grotius, Locke looks to the will of God to support a natural
law of questionable theological pedigree:

Thus the law of nature stands as an eternal rule to all men, legislators as
well as others. The rules that they make for other men’s actions, must, 
as well as their own and other men’s actions, be conformable to the law of
nature, i.e. To the will of God, of which that is a declaration, and the fun-
damental law of nature being the preservation of mankind, no human sanc-
tion can be good, or valid against it. (XI.135; emphasis original)

The law of nature represents God’s will, and God’s will is the preserva-
tion of mankind. Thus Locke joins Grotius in lowering the ends of gov-
ernment and providing a theological justification for this that denies
original sin. Unlike the plentiful gardens described in Genesis, in Locke’s
theology God has provided not abundance but only the very raw materi-
als by which man ekes out existence by the sweat of his brow. The exo-
dus from the state of nature is not a fall from the law of God, but
more like an escape from the consequences of living according to that
law. This leads to the idea that human society is unnatural and 
the world, hostile.18 Out of this sense of man’s fundamental isolation, the
language of rights is born. It is worth noting that a “right” to some-
thing is never claimed unless one’s exercise of it is threatened. The
very language of natural rights, then, as opposed to natural law, indi-
cates that society is inherently unsafe. The implication seems to be
that we cannot really develop unless we are left alone. In this sense, lib-
erty is the universal right most conducive to the natural law mandate to
self-preservation.

Reason is essential to Locke’s law of nature, but only insofar as it
assists our self-preservation; it is not to be cultivated as an end in itself.19

This is a dramatic departure from the classical and Christian under-
standing of reason. For Plato, Aristotle, and the Christian tradition, the
existence of objective truth was a critical element in understanding
human existence. The ancient/medieval traditions held that human hap-
piness comes from imitating, or uniting ourselves, to the Good. Truth,
or God, is pure reason, or soul, but human beings have bodies as well as
souls, and the body is often the primary obstacle to achieving union with
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truth. Now, at least for Aristotle and St. Thomas, this does not mean
that the body and all its inclinations are bad, but that to remain good,
we must keep our will and our passions properly in check. Adherence to
the natural law is the means by which human beings achieve their place
in the eternal plan. Ultimately, then, God or nature is good; evil comes
only from the misuse of creation. The chief obstacle to human happi-
ness, then, is the disordered soul.

For Locke, the ongoing importance of God to a meaningful human
life is questionable. God created us, but is not necessarily providential.
He supplies us with only very raw material, over which we must labor
heavily in order to survive. Our primary goal is not union with God, or
truth, but rather, our own preservation. If survival is the highest end, the
focus shifts from the mind to the body; there is no need to cultivate rea-
son for its own sake because man is no longer striving for an end beyond
his own existence.20 The chief obstacle to our happiness now is not our
own inner, moral failure, but rather, other people and their interference
with our self-preservation. Thus, the solution to the human dilemma is
not to be found in the inner recesses of the soul, but in the outer struc-
ture of social institutions. Modern man is no longer considered to be a
social creature whose identity is defined by his relation to another, but a
solitary being caught in the cruel vice grip of requiring for his survival
the same people who pose the greatest threats to it. The path to happi-
ness no longer consists in a well-ordered soul, but in an artificial society
of well-ordered structures, created by man for the purpose of being 
left alone.

Self-Preservation and Self-Love

So we find that the epistemological failure of contemporary human
rights is not the result of an erroneous reading of Locke, but simply the
inevitable outcome of the chain of ideas set in motion by Grotius in the
attempt to establish a natural law untethered from the anchor of truth.
The very concept of natural rights, ironically, stems from a world view
that is unlikely to inspire the altruism necessary to uphold such rights.
Therefore, Locke, like Grotius before him, ultimately depends upon
Christian morality to supply the defects of his own formulation of natu-
ral law. In The Reasonableness of Christianity, he goes so far as to assert
that it is all but impossible for one to be moral by relying on traditional
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natural law alone. For “the knowledge of morality, by mere natural light
(how agreeable soever it be to it), makes but a slow progress, and little
advance in the world” due to men’s “passions, vices, and mistaken inter-
ests, which turn their thoughts another way.”21

The importance of Christianity to morality, explains Locke, lies not
just in the reasonableness of its dictates, but more importantly, in the
authority of its lawgiver—remember that Locke locates the validity of
the law in its source. Ancient religions, while possessing lawgivers, were
not necessarily reasonable, and ancient philosophy, while reasonable, was
insufficient to compel men to morality. Indeed, “hearing plain com-
mands is the sure and only course to bring them to obedience and prac-
tice. The greatest part cannot know, and therefore they must believe.”22

Christianity supplies the “plain commands” that are so vital to the vast
majority of mankind who will never learn how to be good by their own
lights. Furthermore, explains Locke, virtue has never been regarded by
most men as its own reward, despite the exhortations of the philoso-
phers. It is only through Christianity’s promise of eternal life that men
can be motivated to be good.23 Self-preservation is all men can really
know; it is the only basis from which to appeal to them. According 
to Locke, we obey God, not so much because we love him and hate to
offend him, but because we want to escape the punishment of hell.
While this is true to a degree, it is not what traditional Christianity
would uphold as the essence of man’s relationship with God.

On the whole, Locke’s Reasonableness of Christianity does not con-
tradict the argument of his Questions Concerning the Law of Nature. Both
works assert that traditional natural law cannot really be grasped by most
men. This leads Locke in the Questions to advocate a new natural law,
based strictly on the idea of the preservation of the self. In the Second
Treatise, Locke asserts that this new law of nature, self-preservation, is
the will of God, a view he reinforces in The Reasonableness of Christianity,
with its heavy emphasis on the Fall as the loss of physical mortality

One might look at the relativism that has been identified as pervad-
ing current theories of human rights and rightly argue that neither
Grotius nor Locke would agree with the direction that such theories have
taken. Nevertheless, the innovations introduced in traditional natural
law theory by these two thinkers, however subtle, have had far reaching
effects, much as a very small pebble thrown into a pond emits ripples far
exceeding its own size. Let us consider for a moment the ramifications
for natural law and politics by the seemingly small changes effected by
Grotius and Locke.
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For St. Thomas, man has an earthly end and a supernatural end.
Both ends are directed toward the love of truth. Through unassisted
human reason, man can progress to the point of loving virtue for its own
sake. Knowledge of the natural law alone, which dictates subordinating
passion to reason, doing good, and avoiding evil, is sufficient for earthly
peace. But, Thomas would say, we cannot fully attain our supernatural
end without the benefit of revelation.

Grotius and Locke discern the dictates of natural law from the idea
of the self. Locke sees self-preservation (meaning preservation of the
“self ”—the rational nature, as well as the life of man) as the only valid
tenet of natural law. It is the only thing that can be naturally grasped by
man, and is therefore the cornerstone of society. This, however, does not
sufficiently motivate men to adhere to traditional morality for its own
sake; they will respond only to the promise or privation of preservation.
Christianity, in offering the reward of eternal life, is therefore necessary
to supply what is lacking in both traditional natural law and the new
natural law as formulated by Grotius and Locke.

But by placing Christianity in the service of politics, Locke has
made it less relevant to the attainment of human happiness. As a result,
someone who rejects Christianity does not have a sufficient reason to be
moral. For Thomas, Christianity is the fulfillment of natural law in that
it is the greatest fulfillment of love—on the natural level, the love of
truth, and on the supernatural level, the love of God. Love of God flows
more naturally in the classical formulation, because the natural law itself
affirms the connection of each to some Other. Looking at Locke’s for-
mulation of natural law, we can see that love of God does not flow natu-
rally from self-preservation, which is based on love of self. In fact, despite
Locke’s exhortations, Christianity is less apt to be followed by those who
have taken to heart his idea that the fundamental tenet of natural law is
self-preservation.

For the ancient philosophers and St. Thomas, however, close adher-
ence to the natural law, which is based on the love of truth, can suffi-
ciently instruct men to form a good government, but can also point
them to something higher. Close adherence to Locke’s natural law leads
one to selfishness, which must then be corrected by Christianity, which
does not follow logically from the premises Locke has laid.24

In the end, we might say that there are two basic human needs: the
need to live and the need to love. The need to love is arguably more
pressing than the survival urge; for people often risk their lives for the
noble love of friends or country, or conversely, for the ignoble love of
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harmful things like drugs or power. Plato certainly understood this and
believed that the chief end of education lay in directing human love to
the true and the good. The fact that the drive for preservation is carried
out instinctually, whereas the object of love is a matter of choice, shows
that love is a higher act.

The ancients believed the best society would be ordered on the love
of truth; Christianity showed that loving truth is the same as loving God.
But once the love of truth revealed itself in this way, modern philoso-
phers looked for an alternative approach to politics. They turned instead
to the lower human need, the need to live. As the necessary condition for
love and all other endeavors, preservation is certainly our most basic
need. However, meeting this need alone does not satisfy the higher
human need to love.

Before dismissing the need to love as irrelevant to political life, one
should note that virtually every injustice in history—beginning with the
act that precipitated the Fall (which is at least a figurative, if not a literal
reality)—can be traced back in one way or another to the motive of self-
love. Emphasizing preservation only reinforces self-love because it
upholds the autonomous individual as the primary moral fact. By mak-
ing preservation the object of natural law and labeling this as the will of
God, Locke, ironically, makes Christianity itself less compelling because
he has turned man’s gaze inward, rather than outward. Love is always
directed toward some Other; preservation, toward oneself. Focusing on
preservation to the disregard of love is likely to have the opposite of its
intended effect, as so aptly demonstrated by the tendency of modern
society to advocate killing as the “compassionate” thing to do. Thus, the
modern trend toward human rights reveals an inherent desire to connect
to something or someone beyond one’s immediate self-interest, but we
have rejected the philosophical training by which to do so properly.25 So
we attempt to universalize our own self-love and end up with nothing
more than selfishness in altruistic clothing.

Universal human rights, at their best, represent the enduring princi-
ples of human dignity and freedom; principles which continually evade
our grasp as they bob about in a world still reeling from the tidal wave of
modernity. In such a world we may find that the surest beacon of hope is
that which still remains on the shore from which Machiavelli so cava-
lierly embarked. Perhaps it is time to moor our storm-tossed ship in the
natural law philosophy of Thomas Aquinas. Perhaps we are finally ready
to acknowledge that sometimes, to progress is to return.

mailto: rights@palgrave.com


Part IV

Being and Goodness:
The Alpha and Omega of Human Rights
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If I am to discuss what is wrong, one of the first things wrong is this: the
deep and silent modern assumption that past things have become impos-
sible. There is one metaphor of which the moderns are very fond; they
are always saying “You can’t put the clock back.” The simple and obvious
answer is “You can.” A clock, being a piece of human construction, can
be restored by the human finger to any figure or hour. In the same way
society, being a piece of human construction, can be reconstructed upon
any plan that has ever existed.

–G. K. Chesterton from “What’s Wrong with the World”

A closer look at the changing relationship between principle and
politics reveals that the language of “rights” grows out of a
world view that refuses to acknowledge objective standards of

“right.” Reacting to the “theological-political” problem presented by
Christianity, modern philosophy rejected the idea of an objective good
for human beings in favor of a politics based on the “low but solid”
ground of the practical concerns of life. This did not, however, quench
man’s innate thirst for transcendence—the concept of universal human
rights presupposes the existence of nonderogable principles of human dig-
nity, which entitle all people to a certain moral respect regardless of the
will of particular governments or individuals. Modernity, then, has not
satisfied man’s deepest yearnings; it has merely robbed him of the ability
to understand and express them. The first principles of morality, so
essential to the notion of universality, have been sacrificed on the altar of
personal autonomy. In addition to sowing ontological confusion, this
also creates practical difficulties for the enforcement of human rights; 
for based on the logic of this position, there is no reason to rank any par-
ticular right of greater importance than all the others. Worse still, it
opens the door to a kind of tyranny wherein the full benefit of human
rights extends only to those who are fully autonomous and hence 
fully “human.”

We must return to the foundational basis of the goods that rights
are meant to protect. We cannot speak of universal rights if there is no
universal human nature to which such rights attach. In turn, we cannot
speak of universal human nature if there is no single end for human
beings. A logically consistent argument for universal human rights 
must be supported by the first principles that informed classical philoso-
phy. Therefore, chapter 9 turns to the work of Thomas Aquinas, who

mailto: rights@palgrave.com


140 • TRUTH, POLITICS, AND UNIVERSAL HUMAN RIGHTS

provides a comprehensive explanation of human nature and law, based
on the assumption that the universe is ordered. From there, chapter 10
discusses in further depth a point that was made earlier in the book: If
human rights are to have any meaning at all, there cannot be a human
“right” to abortion.

Dignity in the Breach:  
The Human Being and the

Concentration Camp

Before moving on to discuss St. Thomas, it is worth reflecting for a
moment on the event that was the chief impetus to the recognition of
universal human rights. Following the Holocaust, the need to articulate
a vision of human dignity assumed a sudden urgency. But human dig-
nity is universal only insofar as it does not depend for its existence on
human opinions or beliefs, which can change with the times. Ironically,
it is in the writing of concentration camp survivor Primo Levi, Michael
Ignatieff ’s secular champion, that we find a very powerful testimony to
this fact. While Levi is an avowed non-believer, his work affirms that
objective moral principles exist and make a difference to human beings.

The Holocaust, as the Universal Declaration put it, “shocked the
conscience of mankind.” But what made the Holocaust such an excep-
tional affront to the principle of human dignity? Levi’s writings indicate
that the real malignity of the Holocaust was not simply in the number of
lives it claimed, but in the way that it deprived an entire ethnic popula-
tion of the essence of their humanity by eradicating their ability to rea-
son and to act according to moral principles.

Levi explains that the first step in the process of obliterating one’s
humanity was to strip him, not just of his clothing, hair, and personal
effects, but of his ability to use language. Prisoners were deliberately kept
in a state of ignorance as to what was occurring to them. “[I]f we speak,
they will not listen to us, and if they listen, they will not understand.”1

This “not being talked to” had rapid and devastating effects. To those who
do not talk to you, or address you in screams that seem inarticulate to
you, you do not dare speak. If you are fortunate enough to have next 
to you someone with whom you have a language in common, good for
you, you’ll be able to exchange your impressions, seek counsel, let off
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steam, confide in him; if you don’t find anyone, your tongue dries up in a
few days, and your thought with it.2

Drowning in a sea of unintelligible language, Levi remembers the inher-
ent need for communication manifested in his ability, even forty years
later, to remember meaningless phrases from languages he didn’t know—
“the mental equivalent of our bodily need for nourishment, which drove
us to search for potato peelings around the kitchens: little more than
nothing, better than nothing.”3 Prisoners tried to save themselves, “some
by begging for shreds of information; some spreading without discern-
ment triumphant or disastrous information, true, false, or invented;
some who sharpened eyes and ears to seize and try to interpret all signs
offered by men, the earth, and the heavens.” Cut off from their families
and countries of origin, prisoners were deprived of communication with
the external world as well.4

Contrasting the brutal and coarse German spoken in the Lager with
proper German, Levi notes that “it is an obvious observation that where
violence is inflicted on man it is also inflicted on language.”5 We might
say that the converse is also true—where violence is inflicted on lan-
guage, it is inevitably inflicted on mankind because the capability for
language is essential to our humanity. It is through language that we rea-
son, form judgments, bond with others, and make sense of the world.
Language, in other words, confirms what Aristotle would call our telos—
our end as rational, social creatures.

As the philosopher Josef Pieper points out, language is the
“medium” through which “the common existence of the human spirit” is
sustained. Therefore, “if the word becomes corrupted, human existence
itself will not remain unaffected and untainted.”6 This is due to the
twofold function of language: “First, words convey reality. We speak in
order to name and identify something that is real, to identify it for some-
one of course—and this points to the second aspect in question, the
interpersonal character of human speech.” Once the reality of something
is identified, man longs to describe it. “[B]ut to whom?” asks Pieper.
“The other person is already in the picture; what happens here is already
communication. In the very attempt to know reality, there already is
present the aim of communication.”7 Pieper concludes:

The degradation … of man through man, alarmingly evident in the acts
of physical violence committed by all tyrannies (concentration camps,
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torture), has its beginning … at that almost imperceptible moment when
the word loses its dignity. The dignity of the word, to be sure, consists in
this: through the word is accomplished what no other means can accom-
plish, namely, communication based on reality.8

Language confirms that we are intrinsically connected to both our fellow
man and a truth that transcends social relationships. When the word
loses its dignity, we lose our sense of reality and community. Levi alludes
to this when he notes that “to accept the eclipse of the word, was an omi-
nous symptom: it signaled the approach of definitive indifference.”9

This leads to the next step in the assault on the prisoners’ humanity,
for in their degradation, they are prevented from being able to make
sense of things, and therefore, the ability to act morally. Levi notes that
“The conviction that life has a purpose is rooted in every fibre of man, it
is a property of the human substance.”10 In the Lager, however, men
were stripped of any chance to make sense of life. They were deliberately
denied the most basic necessities—like the spoons that were so essential
to consuming the watery broth that served as their only source of nour-
ishment—and placed in a state of such complete oppression that simple
survival demanded they steal from each other. Left in a perpetual state of
cold, exhaustion, and hunger, they were literally incapable of focusing on
anything other than the present moment. “The deprivation to which
[prisoners] were subjected led them to a condition of pure survival, a
daily struggle against hunger, cold, fatigue, and blows in which the room
for choices (especially moral choices) was reduced to zero.”11 Levi adds,
“But here in the Lager there are no criminals nor madmen; no criminals
because there is no moral law to contravene, no madmen because we are
wholly devoid of free will, as our every action is, in time and place, the
only conceivable one.”12

One has to fight against the current, to battle every day and every hour
against exhaustion, hunger, cold and the resulting inertia; to resist ene-
mies and have no pity for rivals, to sharpen one’s wits, build up one’s
patience, strengthen one’s will-power. Or else, to throttle all dignity and
kill all conscience, to climb down into the arena as a beast against other
beasts[.] … Many were the ways devised and put into effect by us in order
not to die[.] … Survival without renunciation of any part of one’s own
moral world—apart from powerful and direct interventions by fortune—
was conceded only to very few superior individuals, made of the stuff of
martyrs and saints.13
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Levi concludes that National Socialism does not sanctify its victims, but
to the contrary, “degrades them, it makes them resemble itself, and this
all the more when they are available, blank, and lacking a political or
moral armature.”14 Thus, one of the greatest affronts to humanity was
that survival in many cases required one to renounce the behavior that
ordinary morality would require.

The breakdown of language signals the breakdown of community.
Because the prisoners were deprived of language, the harshness of life in
the camps had an even more deleterious effect, for it only reinforced the
fact that they were utterly alone:

[T]he enemy was all around but also inside, the “we” lost its limits, the
contenders were not two, one could not discern a single frontier but
rather many confused, perhaps innumerable frontiers, which stretched
between each of us. One entered hoping at least for the solidarity of one’s
companions in misfortune, but the hoped for allies, except in special
cases, were not there; there were instead a thousand sealed off nomads,
and between them a desperate covert and continuous struggle. This
brusque revelation … was so harsh as to cause the immediate collapse of
one’s capacity to resist.15

The war of all against all that was forced by conditions in the concentra-
tion camp had, as part of its aim, the utter loneliness of the prisoners.
Levi explains that the isolation experienced in the Lager is not found in
ordinary life, where man seldom loses himself because he is never
totally alone:

… [E]veryone is normally in possession of such spiritual, physical and
even financial resources that the probabilities of a shipwreck, of total inad-
equacy in the face of life, are relatively small. And one must take into
account a definite cushioning effect exercised both by the law, and by 
the moral sense which constitutes a self-imposed law; for a country is 
considered the more civilized the more the wisdom and efficiency of 
its laws hinder a weak man from becoming too weak or a powerful one
too powerful.16

But in the Lager things are different: here the struggle to survive is with-
out respite, because everyone is desperately and ferociously alone. If some
Null Achtzehn vacillates, he will find no one to extend a helping hand; on
the contrary, someone will knock him aside, because it is in no one’s 
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interest that there will be one more “musselman” [word used to describe
the “weak, the inept, those doomed to selection”] dragging himself to
work every day; and if someone, by some miracle of savage patience and
cunning, finds a new method of avoiding the hardest work, a new art
which yields him an ounce of bread, he will try to keep his method secret,
and he will be esteemed and respected for this, and will derive from it an
exclusive, personal benefit; he will become stronger and so will be feared,
and who is feared is, ipso facto, a candidate for survival.17

It is important to note that although conditions in the camp resemble
the Hobbesian state of nature, Levi never assumes that this is man’s natu-
ral state—indeed, the very injustice of the whole thing is rooted in the
fact that man has been reduced to conditions that are subhuman.
Stripped of the ability to communicate and alienated from his fellow
man, the prisoner is unable to make sense of the world. Survival is
directly correlated with one’s willingness to ignore the ordinary rules of
morality. Those who do not survive, are “drowned”:

… [T]hey are overcome before they can adapt themselves; they are beaten
by time, they do not begin to learn German, to disentangle the infernal
knot of laws and prohibitions until their body is already in decay, and
nothing can save them from selections or death by exhaustion. Their life
is short but their number is endless, they, the … drowned, form the back-
bone of the camp, an anonymous mass, continually renewed and always
identical, of non-men who march and labour in silence, the divine spark
dead within them, already too empty to really suffer. One hesitates to call
them living: one hesitates to call their death death, in the face of which
they have no fear, as they are too tired to understand…if I could enclose
all the evil of our time in one image, I would choose this image … [of ] an
emaciated man, with head dropped and shoulders curved, on whose face
and in whose eyes not a trace of a thought is to be seen.18

The great evil of the Holocaust, then, lies not simply in hunger, exhaus-
tion, or even death, but in relegating human beings to a bestial existence
in which they can no longer think for themselves or make sense of the
world. It is the evil of reducing men to mere empty shells and then send-
ing them to their deaths like dogs, with no awareness that death means
anything at all.

Finally, we should note that the concentration camps usually caused
the prisoners to give up all hope, which is itself an elemental aspect of
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human nature. In fact, Levi credits his very survival to the pity of
Lorenzo, a civilian who gave him food and sent some letters for him:

I believe it was really due to Lorenzo that I am alive today; and not so
much for his material aid, as for his having constantly reminded me by his
presence, by his natural and plain manner of being good, that there
existed a just world outside our own, something and someone still pure
and whole, not corrupt, not savage, extraneous to hatred and terror;
something difficult to define, a remote possibility of good, but for which
it was worth surviving[.] …19

… Lorenzo was a man; his humanity was pure and uncontaminated,
he was outside this world of negation. Thanks to Lorenzo, I managed not
to forget that I myself was a man.20

Levi may consider himself a non-believer, but in fact he comes across
more as one who is angry with God than as one who does not believe.
He says that “if for no other reason than that an Auschwitz existed, no
one in our age should speak of Providence,”21 although he admits that
God was not far from his mind during the times when he narrowly
escaped death. But this is less significant than the fact that Levi’s writ-
ing as a whole bears witness to the idea that there is a discernible order
in which human beings perform a particular role. Levi relays a conver-
sation he had with a Frenchman in which he tries to explain Dante’s
Divine Comedy. Struggling under the pressure of crossing a language
barrier within the very limited time that is afforded them to speak,
Levi tries to convey the meaning of the poem. He is filled with a sense of
urgency, and the conviction that it is absolutely essential to understand.
He quotes:

“Think of your breed; for brutish ignorance
Your mettle was not made; you were made men,
To Follow after knowledge and excellence.”

As if I also was hearing it for the first time: like the blast of a trumpet, like
the voice of God. For a moment I forget who I am and where I am.
Pikolo begs me to repeat it. How good Pikolo is, he is aware that it is
doing me good. Or perhaps it is something more: perhaps, despite the
wan translation and the pedestrian, rushed commentary, he has received
the message, he has felt that it has to do with him, that it has to do with
all men who toil, and with us in particular[.] …22
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* * *

… I must tell him, I must explain to him about the Middle Ages, about
the so human and so necessary and yet unexpected anachronism, but still
more, something gigantic that I myself have only just seen, in a flash of
intuition, perhaps the reason for our fate, for our being here today[.] …23

The Holocaust represents the logical outcome of the argument that the
universe is not ordered. If neither God nor nature provides, life is ulti-
mately senseless and unintelligible; everything is permitted. Levi may be
nondenominational, but he is not secular, if by that word we are to mean
someone who does not believe in transcendent standards. The very act of
his writing is an attempt to make sense of things. Levi’s explanation 
of why Auschwitz was wrong is a powerful testimony to all that is right.
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Being and Goodness:  
The Essence of Life 

and Law in the Philosophy
of St .  Thomas

Despite all attempts to prove otherwise, the very idea of human
rights is inextricably tied to the concept of morality—that is, to
the idea that there are certain standards of right and wrong

regarding the treatment of people that are independent of particular
human opinions. If we are willing to admit that our very ability to con-
verse with each other is itself evidence of at least some universal truth,
perhaps it is time to turn to St. Thomas to consider the significance of
this truth for human life

“Being” as the Fount and 
Fullness of  the Good

Being: The Foundation of the Good

For St. Thomas, the whole of natural law can be summed up in the
phrase that “good is to be done, evil is to be avoided.” While this sounds
remarkably simple, the very notion of “good” raises important questions
about the meaning of human nature and the subsequent framing of
human laws. For Thomas, being is the foundation of all good.
Something is more or less good to the extent that it possesses fullness of
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being. The ultimate human good is happiness, and the practice of virtue
is an important component to its achievement. The purpose of law is, at
root, to protect being, since a good community requires good individu-
als. Let us see how Thomas goes through these steps to arrive at his expo-
sition of natural law.

The Summa Theologica consists of three parts. Part I concerns the
nature of God and the procession of all creatures from God. Part II is 
the consideration first, of human acts generally, and second, of human
acts specifically. Part III is a discussion of Christ as the way of all crea-
tures back to God. The organization of these parts indicates that human
beings originate from, and find their end, in God. Our examination will
focus on Part II.

“Good is to be done. Evil is to be avoided.” Before he can discuss
what is good for human beings, Thomas carefully examines the nature of
good generally. He explains that being and goodness “are really the
same;” they are, respectively, the foundation and fulfillment of anything
in existence. Goodness is whatever “is in some way desirable.” A thing is
truly desirable only “insofar as it is perfect; for all desire their own per-
fection.” And it is perfect only insofar as it has achieved the fullness of its
actuality (I.q.5.a.1.c.).1

In other words, all things in existence are good. That which pos-
sesses the fullness of goodness has attained its perfection; it is “simply
good.” Anything which has not yet attained its perfection is good, “but
only relatively” (I.q.5.a.1.r.1). All things are in various states of becom-
ing. Something is more or less good to the extent that it has the fullness
of being.

For Thomas, a thing is perfectly good when it fulfills its proper form
and function (I.q.49.a.2c.). A piece of a jigsaw puzzle, for example, pos-
sesses a particular form by which it fulfills a particular function—con-
tributing to the finished product, which is a beautiful picture. The
puzzle is good insofar as the placement of the pieces moves it to its
proper end. Putting the pieces together properly means the difference
between harmony and distortion.

Evil does not exist of itself, but is simply a lack, in a privative sense,
of being. So, for example, a man may lack a lion’s strength, but that is
not an evil; for he lacks nothing that is proper to his nature. It would be
an evil, however, for a man to be without sight; for that is a deprivation
of something proper to the nature of the eye (I.q.5.a.3.c.). Thomas says
that evil has a cause “not directly, but accidentally” because intention is
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not part of the essence of evil. Nobody intends to do evil; even a wicked
person acts for what he perceives to be a good. Because evil is a lack of
something, someone cannot really intend to accomplish evil; for inten-
tion and action are by nature movement toward something. Evil is sim-
ply the disordered use of what is good. Thus, Thomas says that the
goodness of something depends upon “what it is in itself, and on its
order to the whole universe, wherein every part has its own perfectly
ordered place” (I.q.49.a.3.c.).

Happiness: The Fullness of the Good

Now that he has explained the nature of good in general, Thomas dis-
cusses the nature of the good for man. The good for man will consist in
the perfection of his form and function. This requires first of all the right
use of what is proper to man’s nature. So Thomas looks to the will,
which is the power by which we make use of what we have. “Hence from
a good will, which makes a man use well what he has, man is called
good, and from a bad will he is called bad” (I.q.48.a.6.c.).

The ancients revere the intellect for its ability to grasp universal
truth; the moderns prefer the will and its pursuit of particular desires.
Thomas steers a middle ground. He maintains that the intellect is, in
general, higher than the will insofar as its object, or that for which it
strives, is “more simple and more absolute than the object of the will.”
But he also allows that the will can be higher and superior to the intellect
if its object is “higher” than that of the intellect. Therefore, “the love of
God is better than the knowledge of God; but on the contrary, the
knowledge of corporeal things is better than the love thereof”
(I.q.82.a.3.c.).

Thomas explains that free will is primarily that which sets man
apart from the animals, since it involves choosing, which encompasses
the totality of man insofar as it applies to both the rational and appeti-
tive nature. Choice (and subsequently, free will), is primarily an 
appetitive power, since it is rooted in the desire for something. But it is
regulated by the cognitive power, whereby man makes judgments about
which things are to be preferred and pursued (I.q.83.a.3.c.).

The appetite, which moves man to his end, is good insofar as it is a
power—that is, a movement toward something. The task of reason is not
to beat the appetite into submission but to train it to desire the right
things. Thomas places himself squarely between the ancients and the
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moderns by showing that ultimately, a proper will is all that is necessary
for a fully human life (that is, one that attains its end). Although the
intellect is the “highest” aspect of man, the fulfillment of human nature
can be reached in ways apart from philosophy. Free will, like the auton-
omy so cherished by moderns, concerns choice. But in sharp contrast to
modern philosophers, Thomas insists that choice is properly exercised
not when it is valued for its own sake, but only when it is directed
toward that which lies outside the soul. People may have different ways
of pursuing the good, based on their particular talents and situations,
but all actions should tend to the bonum universale, or ultimate good, 
of man.

The human condition may be partly described as an appetite or a
longing, but it is a longing that must be informed by reason. Although
the ability to choose is an essential feature of human being, choice is a
truly human act only if employed, not for its own sake, but for the
achievement of man’s proper end, happiness. So essential is happiness to
human nature, man cannot choose not to want it.

But as Josef Pieper notes, to say that “man by nature seeks happi-
ness” is to imply that “by nature he does not already possess it.… Man is
not happy by virtue of his being. Rather, his whole existence is deter-
mined precisely by the non-possession of ultimate gratification.”2 But
there cannot be several ultimate kinds of happiness, based on the variety
of personal choices. Thomas explains that happiness, as man’s final end,
has the nature of something singular:

It is therefore necessary for the last end so to fill man’s appetite, that noth-
ing is left besides it for man to desire. Which is not possible, if something
else be required for his perfection. Consequently it is not possible for the
appetite so to tend to two things, as though each were its perfect good.
(I–II.q.1.a.5.c.)

If happiness is something singular, it cannot consist in that which exists
for the sake of something else. So, for example, happiness cannot reside
in wealth, which man pursues “as a remedy for his natural wants.”
Happiness, which by nature endures forever, cannot reside in fame and
glory, which are based on human opinion and often fail (I–II.q.2.a.3.c.).
Happiness cannot reside in power, since “power has the nature of a prin-
ciple … whereas happiness has the nature of a last end.” Furthermore,
power can tend to good or evil, but happiness is man’s “proper and 
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perfect good.” Finally, happiness, which is proper to man, cannot reside
merely in bodily goods, since in attributes like strength and size, man is
“surpassed by many animals.” Out of all the various human goods—
wealth, power, honor, glory—only happiness can satisfy in and of itself.
“Having gained happiness, man cannot lack any needful good”
(I–II.q.2.a.4.c.).

Since “that which constitutes happiness is something outside the
soul,” happiness may be thought of as the quenching of a thirst
(I–II.q.2.a.7.c.). The thirster seeks something outside of himself.
Existence alone cannot be happiness, for as Pieper observes, “the allaying
of the thirst cannot consist simply in the mere continued existence of the
thirster.”3 Man desires the “whole good—goodness so very good there is
nothing in it which is not good, and nothing outside of it which could
be good. Nothing less than this bonum universale can quench completely
and ultimately man’s deepest thirst.”4

Thus, Thomas notes that “happiness is man’s supreme perfection.
Now, each thing is perfect in so far as it is actual, since potentiality with-
out act is imperfect. Consequently, happiness must consist in man’s last
act” (I–II.q.3.a.2.c.). The essential quality of happiness, then, is a kind of
realization, or completeness. Happiness is self-sufficient. Man is there-
fore happiest when engaged in the most complete, or self-sufficient
activity. This is contemplation. Echoing Aristotle, Thomas says:

In men, according to their present state of life, the final perfection is in
respect of an operation whereby man is united to God … by one, contin-
ual, everlasting operation. But in the present life, in as far as we fall short
of the unity and continuity of that operation, so do we fall short of perfect
happiness. Nevertheless it is a participation of happiness: and so much the
greater, as the operation can be more continuous and more one.
Consequently the active life, which is busy with many things, has less of
happiness than the contemplative life, which is busied with one thing,
i.e., the contemplation of truth. (I–II.q.3.a.2.c.)

Contemplation, an end “sought principally for its own sake,” is chiefly
an operation of the speculative intellect, which grasps first principles and
is therefore higher than the practical intellect, which directs man’s partic-
ular actions and passions. The speculative intellect is concerned with
“what a thing is, i.e., the essence of a thing.” As man observes various
effects around him, he naturally wants to understand their causes.
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“Consequently, for perfect happiness the intellect needs to reach the very
Essence of the First Cause. And thus it will have its perfection through
union with God as with that object, in which alone man’s happiness con-
sists” (I–II.q.2.a.8.c.).

Contemplation means that “the whole energy of our being is ulti-
mately directed toward attainment of insight.”5 It is the instant in which
we make sense of our existence. This resonates with Levi’s description of
the flash of understanding achieved when discussing Dante with a fellow
prisoner. The ancients too saw contemplation as man’s highest end, but
they believed it to be the sole province of the philosophers. But for
Thomas, contemplation does not require philosophy, although this can
be a fine means to its end in those so inclined. As Josef Pieper describes
it, contemplation is a way of knowing that is reached “not by thinking
but by seeing.” It is grasped through “intuition,” which is “the perfect
form of knowing” because it is “knowledge of what is actually present.”
Thinking, however, “is knowledge of what is absent.”6 So, for example,
we can “think” about a unicorn by building on our knowledge of horses
and horns. Yet this is not the same as contemplation, which “does not
merely move toward its object, but already rests in it.7 Contemplation is
a kind of seeing; it is the instant in which we make sense of the universe,
the world, and our very existence. Pieper notes:

[C]ognition is essentially seizure of the world and grasping of reality. To
know is by the nature of knowing to have; there is no form of having in
which the object is more intensely grasped.… No other material thing can
be present in the space occupied by a house, a tree or a fountain pen. But
where there is mind, the totality of things has room; it is “possible that in
a single being the comprehensiveness of the whole universe may dwell.”
… Happiness is attained in an act of cognition because there is no other
perfect way in which we can truly obtain “the whole good,” and all reality
in general.8

Levi said that the conviction that life has a purpose is “rooted in the very
fiber of our being.” The autonomy theorists cherish the idea that life has
meaning, although they believe such meaning is chiefly imputed by
man. Contemplation is the faculty by which we can understand the pur-
pose of life. It “directs its gaze straight at the heart of objects. In so doing,
it perceives in the depths a hitherto hidden, nonfinite relationship.”9 In
this sense, contemplation encompasses poetry, philosophy, religion, and
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science—it is about perceiving a greater reality behind ordinary objects.
“Everything holds and conceals at bottom a mark of its divine origin,”
and “one who catches a glimpse of it ‘sees’ that this and all things are
‘good’ beyond all comprehension,” and “seeing this, he is happy.”10

Happiness and Virtue

The “good” of anything, then, is contained in the fullness of its 
being. The ultimate good for man is happiness. Although there may be a
number of ways to attain happiness, the nature of happiness as a final
end is the same for all—it is the union of the individual with a greater
reality. The activity which most closely approximates man’s final end is
contemplation, through which man gains insights into the purposeful-
ness of life and the world. But contemplation is not an automatic
process; it is rather like an art that must be cultivated. So how do we live
so as to open ourselves to the possibility of contemplation?

The first step to achieving happiness is the right disposition of the
will—we must want the right things (I–II.q.a.4.c.). Like Aristotle,
Thomas understands that because man is a composite of body and soul,
his ultimate happiness will not be achieved in defiance of the body, but
will rather be facilitated by it. Therefore, good actions are as essential as
the proper disposition of the mind to achieving happiness. Man cannot
possess happiness without some movement on his part, since “Happiness
naturally belongs to God alone,” for only God is “not … moved towards
Happiness by any previous operation.” Man, on the other hand, “obtains
it by many movements of works, which are called merits … happiness 
is the reward of works of virtue” (I–II.q.5.a.7.c.). Man approaches happi-
ness by performing the actions that are most suited to his nature. These
are the actions that are done voluntarily—by freely moving oneself
toward an end with full knowledge of what one is doing and why
(I–II.q.6.a.1.c.). Thomas explains that human acts “consider first the
general principles, and secondly, matters of detail” (I–II.q.6). In other
words, human nature is wired to seek first principles and act according to
them. The will is not an end in itself, but exists for the purpose of mov-
ing us toward happiness.

Although the contemplative life is higher than the active life, we
cannot achieve it apart from the right actions. The will must be trained
to move in accordance with its proper end. Good habits are essential to
this. Thomas notes that habit is “a disposition in relation to a thing’s
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nature, and to its operation or end, by reason of which disposition a
thing is well or ill disposed thereto” (I–II.q.49.a.4.c.). If habits dispose 
a being to drawing “close to the ideal type toward which it is tending,
they are good habits. If, on the contrary, they draw it away from this
ideal, they are bad habits.”11 Because habit concerns beings whose nature
consists of “potentiality and act,” it does not apply to the idea of God,
“whose substance is its own operation, which is itself for itself.” Nor does
habit apply to anything in a “state of potentiality in regard to something
else,” but only to that which is “capable of determination in several ways
and to various things” (I–II.q.49.a.4.c.). So habit would not apply to the
ordinary operations of nature, like growth, but only to those actions
which man can freely undertake.

We might say that habits apply uniquely to man, but only if man
has a natural end. If man’s operation were an end to itself, like Rousseau’s
“sweet sentiment of existence,” then he would be on par with God. Man
needs habits only insofar as there is something to be achieved outside of
his immediate self interest. Habits confirm man’s unique status as a
being who is free to accept or reject the dictates of his nature.12 Thomas
explains that good habits culminate in virtue, “a good quality of the mind,
by which we live righteously, of which no one can make bad use”
(I–II.q.55.a.4.c.; emphasis original). Quoting Aristotle, he explains that
virtue “is that which makes its possessor good, and his work good likewise”
(I–II.q.55a.3.c.; emphasis original).

Virtue is the result of a well-directed will. Because man is a compos-
ite of body and soul, human acts require both intellectual virtue, which
directs reason, and moral virtue, which regulates the appetite.13

Following Aristotle, Thomas identifies the purely intellectual virtues as
wisdom, science, and understanding. Now, truth can be either self-
evident, such as the proposition that “the same thing cannot be affirmed
and denied at the same time,” and known in itself, or known through
deduction or by way of something else. Understanding, or intelligence,
concerns the grasping of first principles (I–II.q.57.a.2.c.; emphasis origi-
nal).14 Truths that are deduced, rather than self evident, “no longer
depend upon the intellect, but on reason.”15 As Etienne Gilson explains,
reason can tend “toward conclusions which are last in a given genus,”
which is science, or it “can also tend toward conclusions which are
absolutely last—the highest conclusions of all,” which is wisdom. As that
which “bears on last causes and on the object which is both the most
perfect and most universal,” wisdom “judges not only understanding
and its principles, but also science and its conclusions.”16

mailto: rights@palgrave.com


BEING AND GOODNESS • 155

But Thomas explains that it is not enough for man, using the intel-
lectual virtues, to know what is right. He must do what is right. “For a
good life consists in good deeds. Now in order to do good deeds, it mat-
ters not only what a man does, but also how he does it; to wit, that he do
it from right choice and not merely from impulse or passion.” Like
Aristotle, Thomas explains that prudence, or “right reason about things
to be done,” acts as a kind of gateway between the intellectual and moral
virtues. “Right choice” requires a “due end” and the proper means to
that end. The lower moral virtues direct the appetite to the right end.
Prudence is the intellectual virtue that directs reason in the method of
achieving the appetite’s proper end (I–II.q.57.a.5.c.).

Prudence may reveal the right course of action one should take, but
this does not mean that sound reason is all that is required for man to act
well, or that every bad action is due to ignorance. This is because “the
appetitive faculty obeys the reason not blindly, but with a certain power
of opposition.” In other words, we do not always do what we know we
should. Therefore, says Thomas, “for a man to do a good deed, it is req-
uisite not only that his reason be well disposed by means of a habit of
intellectual virtue; but also that his appetite be well disposed by means of
a habit of moral virtue” (I–II.q.58.a.2.c.).

Thus, Thomas maintains the middle ground between those who
suppose that human beings are either exclusively animals who speak (and
ruled by passions), or gods who sleep (and concerned only with intellec-
tual virtue). He shows that there is a necessary partnership between the
intellectual and moral virtues because man cannot escape the reality of
both his body and his soul.17 It is not enough that man is able to choose
his own course of action; to remain integrated and whole, he must
choose well. This is impossible without reliance on the intellectual
virtues, and especially on those first principles which are grasped by
understanding. But likewise, knowledge of first principles is pointless
unless one is willing to carry them out in particular circumstances.

Through understanding, man may be rightly disposed to universal
principles of action, but this does not guarantee proper reasoning in par-
ticular cases where passion may interfere with thinking. Only through
moral virtue does man acquire the habits by which he can properly regu-
late the passions and therefore be capable of performing the actions that
are truly human. Universal principles of right are thus meaningless with-
out the individual moral virtue to apply them. Therefore, moral virtue
applies to the totality of man—reason and appetite.
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The four principle moral virtues are prudence, which we have just
discussed, justice, temperance, and fortitude. Acts are virtuous, and
therefore, good, insofar as they are ruled by reason. Prudence is reason
itself. Justice is the reasonable regulation of external acts in general by
assigning “to each his due, neither more nor less.”18 The virtue of forti-
tude prevents the passions from “withdrawing us from following the dic-
tate of reason” due to “fear of danger or toil.” It strengthens man to obey
“that which reason dictates, lest he turn back” (I–II.q.61.a.2.c.). The
virtue of temperance curbs the passions from “inciting to something
against reason.” Of the moral virtues, Thomas explains, justice is the
highest, since, in dealing with subjects outside of one’s immediate self-
interest, it is “most akin to reason.” He adds that, “Among the other
moral virtues, which are about the passions, the more excellent the mat-
ter in which the appetitive movement is subjected to reason, so much the
more does the rational good shine forth in each. Now in things touching
man, the chief of all is life, on which all other things depend.” Therefore,
fortitude, which subordinates the appetite to reason in “matters of life
and death,” is ranked just below justice. Next is temperance, which regu-
lates the appetite in matters pertaining to the conduct of life, like eating
and sexual intercourse (I–II.q.66.a.4.c.).

The more universal an object is, the more excellent it is considered
to be. Note that although life is of chief importance and that on which
“all other things depend,” justice is deemed more excellent, since it con-
siders not just the life of one man, but ordering the right operations
between two or more people. This helps us to understand that life, while
being the most fundamental value, may sometimes be taken with justifi-
cation in order to preserve other lives, such as in warfare or self-defense.
But again, all the moral virtues are ultimately subsumed under wisdom,
the highest of the intellectual virtues, since it “considers the Supreme
Cause, which is God” (I–II.q.66.a.5.c.).

Prudence, which directs the highest aspect of human affairs, could
not be greater than wisdom “unless, as stated in Ethic. Vi.7, man were the
greatest thing in the world.” And if man is the center of the universe, there
is no reasonable way to speak about virtue, dignity, or universal rights.
“For prudence has no business with supreme matters which are 
the object of wisdom: but its command covers things directed to wis-
dom, viz., how men are to obtain wisdom. Wherefore prudence, or
political science, is, in this way, the servant of wisdom; for it leads to wis-
dom, preparing the way for her, as the doorkeeper for the king”
(I–II.q.66.a.5.r.1; emphasis original).
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“Good is to be done; evil is to be avoided.” This seemingly simple
phrase contains many layers of embedded meaning. To sum up:
Everything in existence has goodness to some degree. Perfect goodness is
the fullness of being. A thing becomes more completely good as it
approaches the fullness of being. The good of man is happiness.
Happiness may be achieved in a variety of ways, but nevertheless consti-
tutes the single end of a common human nature encompassing a wide
variety of individuals. Happiness resides in knowing truth; knowing
truth is called contemplation. When man is engaged in contemplation,
he may be thought of as discerning the meaning of life, discovering the
order in nature and the essential interconnectedness of all creation, or
coming to the realization that all things and actions are meaningful. In
short, through contemplation, man realizes that life has a purpose. Man
opens himself to the possibility of contemplation by living a life that is
most properly human—that is, one directed by free will. In order to vol-
untarily tend toward the good, man must be strengthened by good
habits, which lead to virtue—the quality of the mind by which one lives
rightly. And although the highest aspiration of man is union with some-
thing that is outside of himself—the divine—this does not mean that
the body has less relevance than the soul. Indeed, it is only through the
proper use of the appetitive nature—that is, through actions directed by
moral virtue—that man is free to pursue the intellectual virtues at all.

The idea of human rights takes its bearings from the notion that all
people possess an intrinsic moral worth. Thomas shows how this worth
is intrinsically connected to the one final end of all human beings—the
happiness which resides in the contemplation of truth. Given this, what
is the function of universal human rights? Indeed, can the idea of univer-
sal rights find a place in Thomistic philosophy at all? To answer these
questions, let us return again to Thomas’s discussion of natural law.

Natural  Law and Community:  
Human Good and the Common Good

Recall Thomas’s definition of law: “Law is an ordinance of reason for the
common good, made by him who has care of the community, and prom-
ulgated” (I–II.q.90.a.4.c.). Since it exists to direct human actions, the main
element of law is reason; for it is through reason that man strives for his
natural end, happiness. But since every individual is part of a greater com-
munity, a valid law must be directed to “universal happiness,” which is
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“the common good” (I–II.q.90.a.2.c.). For Thomas, the common good
and the individual good are inextricably tied. The common good is the
condition wherein the citizens of a political community are able to pur-
sue their ends as individuals. The end of each individual is happiness; the
law protects the common good by protecting the ability of individuals to
pursue happiness.

We should bear in mind that the idea of a common good is not pos-
sible unless all people really do possess a common end. If the final good
of human being is not the same for everyone, then there can be no com-
mon good, but only the greatest good for the greatest number, or the
good as defined by the most powerful element of society. To speak coher-
ently of a common good, we must begin from principles that are
unchanging and applicable to all. This is only possible from the stand-
point of the assumption that the universe is ordered.

In chapter 7 it was noted that for Thomas, all law has its source in
the eternal law, or Divine Providence, which governs the “whole com-
munity of the universe” by “Divine Reason” (I–II.q.91.a.1.c.). Natural
law is the means by which man partakes of the eternal law. “The light of
natural reason, whereby we discern what is good and what is evil, which
is the function of the natural law, is nothing else than an imprint on us
of the Divine light” (I–II.q.91.a.2.c.). The eternal law is the source of the
natural law from which human laws are derived, insofar as they are
guided by right reason.19

If the most important function of the law is to provide for the com-
mon good, a regime does not necessarily have to be democratic to be
valid. The type of government is less important than the end for which
government exists.20 In fact, a law that provides for the common good
not only helps people to be good citizens, it helps them to be good sim-
ply, since the common good is that “true good,” which is “regulated
according to Divine justice.” But if the lawgiver aims not for that which
is “simply good, but useful or pleasurable to himself, or in opposition to
Divine justice, then the law does not make men good simply, but in
respect to that particular government” (I–II.q.92.a.1.c.). If a state is to be
truly good, it is vital that its rulers be virtuous. But the same degree of
virtue is not as necessary on the part of the citizens; for “it is enough for
the good of the community, that the other citizens be so far virtuous that
they obey the commands of their rulers” (I–II.q.92.a.1.r.3).

So far, we have seen in Thomas that a universal law, such as one per-
taining to international human rights, must be, first and foremost, a true
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law—that is, it must contain the proper elements of law. It must be rea-
sonable and directed to the common good. The common good, which
pertains to the happiness of the community, is best secured through
adherence to the natural law, which dictates that good is to be done and
evil avoided. To do “good,” each person should act virtuously, for this
best fulfills the end of human nature. The common good is, by defini-
tion, universal. Any law that justifies something that is not truly good for
all people, then, is not law in the proper sense. A valid law must be rea-
sonable; for reason is what leads man to the fullness of being. It follows
from this that any law that takes us away from the direction of reason is
not law in the proper sense. Now, the general common good of any soci-
ety requires that individuals be free to pursue their ends as human
beings. But on the level of particular societies, laws will vary insofar as
different circumstances call for different applications of the natural law.
Thomas says,

Since the speculative reason is busied chiefly with necessary things, which
cannot be otherwise than they are, its proper conclusions, like the univer-
sal principles, contain the truth without fail. The practical reason, on the
other hand, is busied with contingent matters, about which human
actions are concerned: and consequently, although there is necessity in the
general principles, the more we descend to matters of detail, the more fre-
quently we encounter defects. (I–II.q.94.a.4.c.)

A truly universal law—one applicable to all people in all circum-
stances—would concern only principles of speculative reason, which
would yield universal conclusions. But as we descend from the level of
understanding universal principles to the application of those princi-
ples in specific situations, the natural law will prescribe different
things. Thus, Thomas explains that the law of nations concerns 
“those things which are derived from the law of nature, as conclusions
from premises, e.g., just buyings and sellings and the like, without
which men cannot live together.… But those things which are derived
from the law of nature by way of particular determination, belong to
the civil law, according as each state decides on what is best for itself ”
(I–II.q.95.a.4.c.).

This explains why most people seem able to agree on general princi-
ples, but disagree on the application of those principles. Many things can
interfere with the process of reasoning from principles to conclusions,
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“since in some the reason is perverted by passion, or evil habit, or an evil
disposition of nature.” In some cases, it is simply that “the greater the
number of conditions added” to the principle, “the greater the number
of ways in which the principle may fail” (I–II.q.94.a.4.c.). The princi-
ples of natural law, then, are true for all, but the application of those
principles are less universal as they concern more particular actions. If we
keep the law to the level of first principles, then it will necessarily focus
more on prohibiting, rather than prescribing, actions. For the former can
be universally applied, while the latter will vary according to individual
situations and resources. On the most fundamental level, “rights” is a
superfluous term; for the only “rights” prescribed by natural law are
those which correspond precisely to duties.

Natural law is concerned with things that are necessary to man as
man. The precepts of natural law are self evident; so for example, the
proposition “Man is a rational being, is, in its very nature, self-evident,
since who says man says a rational being.” Thomas explains that the first
thing that is apprehended is the notion of being, which encompasses
everything in existence. From this follows the principle that “the same
thing cannot be affirmed and denied at the same time, which is based on
the notion of being and not-being: and on this principle all others are
based.” Similarly, good is the first thing grasped by the practical reason,
which directs action, “since every agent acts for an end under the aspect
of good.” Taken together, these two principles provide “the first pre-
cept of the natural law,” which is “that good is to be done and pursued,
and evil is to be avoided. All other precepts of the natural law are based
upon this” (I–IIq.94.a.2.c.).

To be coherent, any directive that is based on natural law—as
Thomas would say, any law in the true sense of the word—cannot stand
in opposition to its premises. Thus, if law, which is an ordinance of rea-
son, is to direct human beings to their end, it must respect, first of all,
being, or life, which must exist before any reasoning can occur at all.
After that, the law must promote human nature’s threefold inclination to
the good: First, to preservation, which man “has in common with all
substances.” Next, to those things which man has in common with other
animals, such as “sexual intercourse, education of offspring, and so
forth.” Finally, “there is in man an inclination to good, according to the
nature of his reason, which nature is proper to him: thus man has a nat-
ural inclination to know the truth about God, and to live in society”
(I–IIq.94.a.2.c.).
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As Etienne Gilson notes, “Man is, to begin with, a being like all
others. More particularly, he is a living being, like all other animals.
Finally, by the privilege of his nature, he is a rational being. Thus it is
that three great natural laws bind him, each in its own way.”21 Being, or
life, is the foundation of all things that are necessary to man. “Good” is
anything that contributes to the fullness of being; “evil” is anything that
diminishes being. Based on this, we must conclude that, apart from an
act necessary to defend life itself, there cannot be a universal “right” to
any action that intentionally causes the death of another, or oneself.

Those who view autonomy as the highest element of man and the
mark of human dignity might believe that suicide is consistent with a life
lived according to one’s own choosing. But Thomas’s three-part order of
inclinations clearly precludes suicide or euthanasia as an affront to being,
the very foundation of man’s ability to be autonomous in the first place.
Because life is the basis of all human goods, it can be taken only when
life itself is at stake, as in self-defense or just war. It should be noted that
natural law permits capital punishment only if there is no other way to
defend the community from the criminal. This is hardly the case in
modern society.22

Human laws should reflect, or at least not contradict, the order of
inclinations found in natural law. Thus, law must promote man’s begin-
ning (or being) by preserving life, and his end (or telos) by protecting his
ability to live virtuously. Man possesses a “natural aptitude for virtue,”
but it cannot be perfected without the help of another, since it consists
mainly in withdrawing the person from the “undue pleasures” to which
he is strongly inclined. For some, parental instruction will suffice; but for
those “not easily amenable to words,” it is necessary “to be restrained
from evil by force and fear, in order that, at least, they might desist from
evil-doing, and leave others in peace, and that they themselves, by being
habituated in this way, might be brought to do willingly what hitherto
they did from fear, and thus become virtuous.” Thomas explains that
“this kind of training, which compels through fear of punishment, is the
discipline of laws” (I–II.q.95.a.1.c.).

And so with Thomas we see that laws are meant to promote the well
being of not only the citizens, but the criminal as well. The main pur-
pose of law is not to erect barriers so that we may leave each other alone,
but to promote the virtue that enables the friendships that lead to true
community. It is important to realize that this does not mean that the law
should be expected to literally prescribe virtuous acts. It means, rather,
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that it would be wrong for the law to do anything that would positively
impede man’s capacity for moral virtue, as did Nazi Germany in the con-
centration camps. Thomas, citing Isidore, says, “law should be possible
both according to nature, and according to the customs of the country”:

Many things are permissible to men not perfect in virtue, which would be
intolerable in a virtuous man.… Now human law is framed for a number
of human beings, the majority of whom are not perfect in virtue.
Wherefore human laws do not forbid all vices, from which the virtuous
abstain, but only the more grievous vices, from which it is possible for the
majority to abstain; and chiefly those that are to the hurt of others, with-
out the prohibition of which human society could not be maintained;
thus human law prohibits murder, theft and such-like. (I–II.q.96.a.2.c.;
emphasis original)

Law, especially universal law, must be a floor which men cannot sink
below rather than a ceiling to which they must rise up. And the floor, it
would seem, must consist of protecting those things necessary to man—
the three-tiered order of inclinations of natural law. So any universal law
must prohibit, first and foremost, all offenses to being, or life. It would
seem necessary that it offer some protection for the family, which is the
embodiment of the fullness of human life in its role as both the cradle 
of “being” (by ensuring the preservation of the species), and the seed-
bed of virtue (through its role as the primary teacher of the young). A
universal law may not be able to prescribe the specific good habits that
lead to virtue; it must, however prohibit practices that intentionally aim
at rendering one incapable of free will, such as those undertaken in the
concentration camps and in other forms of torture.

A human rights regime based on natural law would focus primarily
on life—from its basis, or foundation, to its end, or purpose. Because life
is the sine qua non of every other good to which reason can aspire, its
preservation is the most crucial task of the law. That the first concern of
law must be the preservation of life may seem obvious to the point 
of simplicity, but to uphold life as an absolute good would actually effect
a radical shift in the direction that U.S. and international law has taken
in the past thirty years, particularly with regard to abortion.

Although no international treaties specifically recognize abortion as
a human right, many abortion rights NGO’s, such as the International
Women’s Health Coalition (IWHC), the Center for Health and Gender

mailto: rights@palgrave.com


BEING AND GOODNESS • 163

Equity, the Feminist Majority, Ipas (the manufacturer of the portable
abortion machine), and International Planned Parenthood Federation,
to name just a few, lobby very hard at the UN for the outward recogni-
tion of abortion as a fundamental human right. Where that is not possi-
ble, they push for broad judicial interpretation of human rights treaties
that will find an “implied” right to abortion among specific treaty provi-
sions. Indeed, where abortion does not exist as a “hard” norm specifically
granted by human rights documents, it is generally understood at the
UN to be included under the rubric of “sexual and reproductive health”
asserted in various documents.23

The conviction that abortion ought to be regarded as a universal
human right clearly illustrates the consequences of holding personal
autonomy as the law’s fundamental precept. An examination of the argu-
ments employed to justify abortion yields the conclusion that if the con-
cept of universal rights is to have any meaning whatsoever, there can
never be a human “right” to abortion.
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The Logical  Impossibi l i ty  of
Abortion as a Human Right

Abortion and the Logic of  Morals

T rue universality is possible only on the level of the first princi-
ples of practical reason. On this level, rights correlate precisely
with duties. X’s right to life, for example, is exactly correlated

with Y’s duty to refrain from killing X. The only “rights” that can prop-
erly be called universal in this sense are those concerning the protection
of innocent life and the prohibition of any practice that directly impedes
one’s ability to be virtuous. While determining the content of the latter
category of right is certainly important, it is more urgent to concentrate
on the human rights revolving around the protection of life. For as St.
Thomas would say, being is the foundation of goodness and therefore the
essential ground for enjoying any other human right. This is all the more
pressing to address given the fact that the idea of life as an absolute value
is very much in dispute these days. Thus, a natural law defense of human
rights necessarily begins with the protection of life itself.

No reasonable person would deny that the Holocaust was a viola-
tion of human rights. Far more contentious is the notion that there can
be no human “right” to an abortion. But why should this be so? Indeed,
why is the subject of abortion often deemed “off-limits” in polite com-
pany? Why do most politicians avoid the topic whenever possible rather
than, in the manner of true statesmen, help articulate the terms of the
public debate?1 In part, this is because, beginning with Roe v. Wade,
abortion, like any other controversial moral issue, has been relegated to
the status of an “inscrutably religious or ‘theological’ matter.” Thus,
Blackmun could write in his majority opinion in Roe that the Court
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“need not resolve the difficult question of when life begins. When those
trained in the respective disciplines of medicine, philosophy, and theol-
ogy are unable to arrive at any consensus, the judiciary, at this point in
the development of man’s knowledge, is not in a position to speculate as
to the answer.”2

As shown in chapter 1, this argument contains the fallacy that lack
of agreement disproves the existence of truth. It is also a result of the
“tendency in our public discourse to equate moral questions with mat-
ters of religious faith or private belief, which cannot be judged finally as
true or false.”3 But moral questions, or at least, questions regarding the
most fundamental moral precepts, are not outside the purview of law,
but are rather part and parcel of its order and operation.

From the standpoint of natural law, there cannot be a universal
human right to an abortion for two reasons: First, as an act which
involves the destruction of innocent human life, abortion violates the
principle of being, which is the foundation of human good. Life, or
being, is the prerequisite for all other human goods. As such, it is a para-
mount value and cannot be taken in the name of any lesser good (the
principle of self-defense does not really apply to abortion, as will be
explained momentarily). Second, abortion can be justified only by an
argument that violates the logic of morals; that is, an argument whose
justification stands in contradiction to the very principles that it
upholds. Let us begin with the first objection to abortion.

Although abortion proponents might, at one time, have been able
to profess ignorance as to when life begins, modern science has effec-
tively rendered this stance intellectually implausible. Indeed, even the
most ardent abortion proponents do not really deny that a human life is
exterminated in abortion. If they did, there would be no need for Bill
Clinton’s oft repeated mantra that abortion should be “safe, legal and
rare.” If abortion were no different from a tonsillectomy, it would be
promoted as a public good, rather than a lamentable choice.4

The principle of self-defense does not really apply to abortion; for
deadly force is permissible only when one’s life is in immanent danger.
Even a normal pregnancy carries certain risks, but despite society’s fre-
quent invocations that abortion should be permitted to save the life of
the mother, it should be recognized that there is virtually no condition in
which having an abortion is necessary to save one’s life. In fact, one 
of the first proponents of the abortion movement, former President of
Planned Parenthood, Dr. Alan Gutmacher, could concede as early as
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1967 that “it is possible for almost any patient to be brought through
pregnancy alive unless she suffers from a fatal illness such as cancer or
leukemia; and if so, abortion would be unlikely to prolong, much less
save life.”5 The treatment of certain medical conditions, like tumors or
ectopic pregnancy, may require the removal of the uterus or the adminis-
tration of drugs which would unintentionally result in the death of the
fetus. This is very different, however, from directly aborting the fetus as
either an end or a means, and in fact, such procedures have never actu-
ally been illegal.

Nor can abortion be justified in the case of a pregnancy resulting
from rape; for the law that sanctions this places a disproportionate bur-
den on the fetus. As Dr. Bernard Nathanson (one of the foremost leading
advocates of legalized abortion who later became pro-life) notes in the
case of children conceived in rape: “If a part of the human community
were not at stake, no woman should be required to undergo the degrada-
tion of bearing a child in these circumstances, but even degradation,
shame, and emotional disruption are not the moral equivalent of life.
Only life is.”6

Once it is admitted that abortion does exterminate life, the only
way to defend it is by supposing that the life it takes is not as morally sig-
nificant as the lives of other human beings. To hold this view, however, is
to suppose that the fetus, at some arbitrary point, attains the characteris-
tics which make it human. But human development is continuous; “each
step along the way will bring a further articulation of what is built into
the nature of the offspring.”7 At no point in our development do we
change substantially into a human being from something else. The fully
grown Professor Doe who stands before the class teaching Constitutional
Law is the same John Doe who was once an adolescent, child, infant,
fetus, and embryo. He may have become smarter, stronger, or taller
along the way, but each of these features are simply additional qualities,
or accidents, that further individuate him from other human beings.8

Life is a continuum, and at no point along the way do we change from
one substance into another. Now, while a fetus may be a potential
teacher, doctor, or plumber, he is never a potential human being in the
way that a pile of wood is potentially a house.9 The fertilized egg, unlike
the pile of wood, contains within itself the principle of its movement and
cannot possibly develop into anything other than a human being.

This brings us to the second reason why abortion cannot be a
human right. For once we begin to distinguish between different “types”
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of human life, as opposed to considering life simply, we have fallen into a
state where we are no longer logically equipped to discuss human rights.
For if man has the power to alter the definition of what is human, there
can be no natural standards of right and wrong regarding the treatment
of humans. All law becomes positive law; for “rights” are nothing more
than the expressed preferences of those in power.10

Human rights are by definition natural rights; they are rights inher-
ing naturally in our human nature, independent of government fiat. To
claim a universal “human right” to an abortion requires denying the
humanity of the fetus, who is no different genetically whether in or out
of the womb. This in turn requires the reliance on an arbitrary definition
of “human,” which contradicts the very logic by which we make sense of
rights in the first place. Rights exist for the purpose of enabling the weak
to invoke claims against the powerful elements of society. To suppose
that the meaning of “human being” is not a self evident truth but is
rather determined by dominant opinion, positive law, or some other cri-
terion, is to employ a rationalization that is not substantially different
from that invoked to support slavery. Therefore, it is helpful to consider
a syllogism Lincoln posed concerning the logic of slavery:

You say A. is white, and B. is black. Is it color then: the lighter having the
right to enslave the darker? Take care. By this rule, you are to be slave to
the first man you meet, with a fairer skin than your own.

You do not mean color exactly? You mean the whites are intellectually
the superiors of the blacks, and therefore have the right to enslave them?
Take care again. By this rule, you are to be slave to the first man you
meet, with an intellect superior to your own.

But, say you, it is a question of interest; and, if you can make it your
interest, you have the right to enslave another. Very well. And if he can
make it his interest, he has the right to enslave you.11

If the homo sapien occupying the womb has a lesser claim to life because
it is dependant on its mother for sustenance, then so does every other
infant, as well as those who are too disabled to care for themselves. If a
homo sapien in the womb has a lesser claim to life because it is not yet
capable of being autonomous, then neither should this claim be
extended to the person who is in a coma, mentally handicapped, or for
that matter, sleeping. In fact, there is no argument for denying life to the
being in the womb that cannot also be applied to any other member of
the human race at various times in life.
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As a matter of logic, the case against abortion seems fairly elemen-
tary. Most serious thinkers do not deny that abortion extinguishes life;
they simply assume that the life claimed by abortion is not one worthy 
of the full protection of the law. This view predominates in American
universities. Abortion law, rightly or wrongly, has been largely framed by
the federal judiciary, which is highly influenced by academics, whether
through books, lectures, or amicus curiae briefs.12 The opinions of those
in academia are important; for besides influencing their students, aca-
demics help to mold the minds of judges and lawmakers, who in turn
formulate the laws which shape the public mind. Therefore, let us now
turn to three legal scholars to consider the argument for abortion as a
fundamental right.

Whose Life Is  I t ,  Anyway?

One particularly influential book, by the eminent Ronald Dworkin, is
Life’s Dominion: An Argument about Abortion, Euthanasia, and Individual
Freedom. Although Dworkin asserts time and again that abortion is a
waste of human life, his argument is thoroughly pro-abortion. It is based
on two premises: that a fetus is not a person, and therefore, not pro-
tected by the Constitution; and that abortion is a “religious” issue, and
therefore irreconcilable with reasoned debate.

Dworkin suggests that much of the abortion deadlock revolves
around the mistaken notion that people are arguing over whether a fetus
is a person with rights and interests, thus making the abortion contro-
versy “more confrontational and less open to accommodation than it
should be.”13 In fact, Dworkin says there are two arguments against
abortion: a “derivative objection” that says abortion is wrong “because it
violates someone’s right not to be killed,” and a “detached objection”
which “does not presuppose any particular rights or interests” but
assumes that “government has a detached responsibility for protecting
the intrinsic value of life” (11).

The scalding rhetoric of the “pro-life” movement seems to presuppose the
derivative claim that a fetus is from the moment of its conception a full
moral person with rights and interests equal in importance to those of
another member of the moral community. But very few people—even
those who belong to the most vehemently anti-abortion groups—actually
believe that, whatever they say. The disagreement that actually divides
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people is a markedly less polar disagreement about how best to respect a
fundamental idea we almost all share in some form: that individual
human life is sacred. (13)

Most people, Dworkin says, don’t really view the fetus as a person or
they would not think there is ever a situation in which abortion should
be legal. He argues that the majority of citizens oppose abortion because
it takes a life, rather than for the reason that it is murder (13–14). In
other words, abortion may take life, but it does not take life away from
some one; hence, opposition to abortion is a “detached” objection. For,
“life” is apparently a principle to be respected rather than something that
adheres to anyone in particular. And rights, of course, apply not to prin-
ciples, but to persons. Dworkin helpfully points out that most religious
denominations oppose abortion using the terminology of the sanctity of
life, rather than that of rights (36–38). He admits that the Catholic
Church is an exception to this rule (one might think this is significant to
the point Dworkin is trying to make, given that Catholicism is one of
the world’s largest religious denominations, if not the largest). For, it
maintains that “every human being” has a “right to life from physical
integrity from the moment of conception until death” (39). But he dis-
counts this position as being worthy of much consideration, since for
most of its history the Church opposed abortion on the grounds that it
violated the sanctity of life (40–46).

Of course, it is worth noting here that the obsession with rights talk
is a relatively new phenomenon, and the fact that the Church has begun
speaking in such language fairly recently is hardly a reason to discount
what it says. We have already noted that in the modern age, rights termi-
nology has become the lingua franca of moral discourse. And following
the Supreme Court’s enumeration of a “right” to abortion in 1973, per-
haps it became more necessary to speak of fetal rights as a reminder that
the abortion right sanctions the killing of another human being. At any
rate, why should the idea that life is sacred be so very distinct from the
notion that human beings have a right to live? Why would we believe
it to be important that people have a “right” to life, if life does not hold
some intrinsic value? In other words, does Dworkin’s distinction
between the derivative and the detached objection to abortion really
make any sense?

Whether or not the distinction is plausible, it is essential to
Dworkin’s argument. The law may value life, but it grants rights only to
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persons. Dworkin admits that abortion does take a human life, but it
apparently does so only in some vague sense of the term—certainly, the
life taken is not the life of a person. Only a person, Dworkin says, can
have rights and interests protected by the law. Dworkin implies that
although destroying such a life (which, again, must not really belong 
to some one, but is rather representative of a vague principle) would be 
a “terrible insult” to its intrinsic value, a human in the womb has no
more “interest” in not being destroyed than does a “beautiful sculpture”
or a “baby carrot.”

But why should we assume the fetus has no interest of its own?
Dworkin implies that the fetus is essentially no different from a vegetable
or a statue because 1) Its growth is dependant on “external help from a
pregnant woman or from scientific ingenuity”; 2) It lacks self-conscious-
ness; 3) It is unable “[to] enjoy or [to] fail to enjoy, to form affections
and emotions, to hope and expect, to suffer disappointment and frustra-
tion;” and 4) Dworkin claims it cannot feel pain until mid-gestation
(16–19). Now, science has not yet conclusively determined when the
fetus is able to feel pain, although this point is probably reached well
before the time Dworkin sets.14 But pain is really beside the point, after
all. Employing Lincoln’s syllogism here, we could note that if the permis-
sibility of killing depended upon whether it inflicted pain, then homi-
cide would be unobjectionable as long as the victim were anaesthetized
in advance. As for 2), we might note that even babies that are already
born—and many other human beings as well—lack the type of self-
consciousness that Dworkin believes is requisite for personhood. Never-
theless, Dworkin maintains that the important considerations are,
“When does a human creature acquire interests and rights? When does
the life of a human creature begin to embody intrinsic value, and with
what consequences?” (22).

Personhood for Dworkin hinges on three justifications: First, as was
already noted, a level of self consciousness sufficient to identify one’s
“interests;” second, what public opinion says a person is; and third, what
the Constitution determines a person to be. Inevitably, as it must be
when life itself ceases to be an absolute value, Dworkin’s main justifica-
tion for denying personhood to the fetus depends on what he perceives
as the dominant public opinion. In fact, a consistent strand of Dworkin’s
thought, which appears at every turn in his argument, is that abortion 
is justified because regardless of what anyone says, everyone believes it
should be permitted.
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Again, it seems axiomatic to say that life, by definition, must belong
to some one, but Dworkin prefers to regard life as somehow intangible
and vague, noting that “it is in principle wrong to terminate a life even
when no one’s interests are at stake” (34). He concludes that the “real
argument against abortion is that it is irresponsible to waste human life
without a justification of appropriate importance” (58). Therefore, the
true ground for opposition to abortion is that it violates the “intrinsic
value” of human life in general “and is therefore a grave moral wrong
unless the intrinsic value of other human lives would be wasted in a deci-
sion against abortion” (60).

It is comforting to know that sometimes abortion shows more
respect for human life than giving birth. You see, Dworkin assures us,
everyone really believes in the same thing—the sanctity of life. What we
disagree on is what gives life its sanctity. “Almost everyone shares, explic-
itly or intuitively, the idea that human life has objective, intrinsic value
that is quite independent of its personal value for anyone, and disagree-
ment about the right interpretation of that shared idea is the actual nerve
of the great debate about abortion” (67). Thus, although “almost every-
one accepts the abstract principle that it is intrinsically bad when human
life, once begun, is frustrated, people disagree about the best answer to
the question of whether avoidable premature death is always or invari-
ably the most serious possible frustration of life” (90). What makes life
“sacred,” then, is more determined by the subjective beliefs of people
than by any objective standard. Of course, once we deny that human life
has any overriding, nonderogable value, the door to killing in all kinds of
other contexts is opened up, as Dworkin demonstrates later in his book
when he argues for euthanasia.

For Dworkin, life is valuable in two ways: by reason of its “natural
creation,” and (more importantly, as it turns out) by virtue of “the kind
of deliberative human creative force” that includes the influence of fam-
ily, culture, and choices made (82). In fulfillment of the principles set
afoot by Locke, Dworkin values the personal investment that goes into
life more than life itself. For he says, “It is terrible when an infant dies
but worse, most people think, when a three-year-old child dies and
worse still when an adolescent dies” (87). This sort of logic probably
makes sense only to someone who has never lost an infant or a three-
year-old child. And as one critic notes, if the value of human life is a sub-
jective matter, why not suppose that the newer life is worth more, being
less constrained by personality and choices already made?15
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Here, as in many other places throughout the book, Dworkin relies
very heavily on what he says most people believe. In fact, most of the
time he implies that he is not so much constructing his own argument as
simply articulating majority opinion. How Dworkin has determined
that this is what “most people” think, or whether he has ever sought
opinions outside of his particular philosophical circle is not clear. But his
main point is obvious: The human in the womb cannot really be a per-
son with rights and interests of its own because nobody really thinks that
it is.16 But denying the personhood of the fetus on the grounds of public
opinion results in a tautological argument: because we don’t believe the
fetus is a person, we condone abortion at least some of the time; and
because we condone abortion at least some of the time, we do not regard
the fetus as a person.

This tautology points to a larger problem with Dworkin’s argument.
He explains early on that his book is an attempt to do “philosophy from
the inside out:”

Theory can connect with practice … from the outside in: we can con-
struct general theories of justice or personal ethics or constitutional inter-
pretation from general assumptions about human nature or the structure
of language or thought, or from first principles of some other character,
and then try to apply those general theories to concrete problems. Or we
can … begin with practical problems, like the question of whether the law
should ever permit abortion or euthanasia, and if so in which circum-
stances, and then ask which general philosophical or theoretical issues we
must confront in order to resolve those practical problems. (29)

Philosophy done from the outside in would begin with the principle that
“innocent human life must not be taken,” and from that, conclude
that abortion, in taking innocent life, is wrong. Dworkin’s approach
consists of taking a position—abortion is permissible—and justifying it
by constructing a world view that is compatible with it. Theoretically
speaking, this is like trying to conform reality to our individual desires,
rather than the other way round.

Dworkin’s approach is based in his theory that, rightly or wrongly,
most people believe that abortion should be legal, so the law should per-
mit it. But even if we assume Dworkin’s assessment of public opinion is
correct (and it is far from clear that it is), we should recognize that public
opinion does not form in a vacuum; the law is a great teacher. The fact
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that a practice is endorsed by the law is a crucial first step toward its
being accepted by the public. Dworkin bases much of his argument
about abortion on the opinions he says people hold. Yet Americans today
condone abortion at much higher rates than they did before it was legal-
ized. When the highest court in the land sets standards, the public is
eventually influenced.

So far, Dworkin’s most compelling case for denying the personhood
of the homo sapien before birth rests on what he says “most people”
think. He then turns to the Constitution for support. In approaching
the subject of constitutional interpretation, Dworkin contrasts the view
of a “constitution of principle,” which “lays down general comprehensive
moral standards that government must respect, but that leaves it to
statesmen and judges to decide what these standards mean in concrete cir-
cumstances” with a “constitution of detail” which must be interpreted
according to “only the very specific, concrete expectations of the particular
statesmen who wrote and voted for them.” The former perspective,
Dworkin says, is an “exhilarating, stirring vision of political community,”
while the latter is simply a “collection of independent historical views and
opinions unlikely to have great unity or even complete consistency” (119).

Dworkin suggests that opposition to abortion is necessarily grounded
in the latter, strict constructionist view of constitutional interpretation
(124). Although it may be true that many judges frame opposition to
Roe v. Wade in those terms, thereby arguing that the legalization of abor-
tion should be left to the determination of the states, is that necessarily
the only criterion for judging that the ruling in Roe v. Wade was incor-
rect? In fact, Dworkin sets up a false dichotomy by holding that one is
either a strict constructionist and therefore against abortion, or one
believes in a constitution of principle and therefore must support abor-
tion as a constitutional right. But why must the constitution of principle
view necessarily support abortion? Could we not suppose that justices
should be free to interpret the Constitution, but not to declare, as a fun-
damental right, something that is in direct opposition to the nation’s
founding principles?

Dworkin suggests that trying to gage original intent is a needlessly
complex and confusing task, and in any case, is not necessarily a helpful
tool for determining how to apply constitutional principles to cases
today. He explains that the personal opinions of the Framers may have
been in conflict with the “abstract principles of political morality” that
they established in the Constitution. A judge today may think the
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Framers “mistaken” in their opinions or reasoning. “Today’s judges may
believe, in other words, that the author’s abstract and concrete convic-
tions were in conflict; if so they, the judges, must decide themselves
which to follow (137).

So if the specific views of the Framers were in conflict with any of
the Constitution’s general foundational principles (as in the case of slav-
ery, for example), then it would seem reasonable to interpret the law by
the light of the general principle rather than by the Framers’ specific
views. In a similar vein, although the ratifiers of the Fourteenth Amend-
ment may have supported school segregation, it makes perfect sense for a
later generation of judges to use the Fourteenth Amendment’s general
provisions for racial equality as a basis for striking down segregation
laws. With much amazement, Dworkin cites a passage from Robert Bork
that supports this view of interpretation, which is the view Dworkin
himself endorses. In that passage, Bork says:

In short, all that a judge committed to original understanding requires is
that the text, structure and history of the Constitution provide him not
with a conclusion but with a major premise. The major premise is a prin-
ciple or stated value that the ratifiers wanted to protect against hostile leg-
islation or executive action. The judge must then see whether that
principle or value is threatened by the statute or action challenged in the
case before him. The answer to that question provides his minor premise,
and the conclusion follows.17

Dworkin says that Bork’s analysis “comes to this: the Constitution enacts
abstract principles that judges must interpret, as best they can, according
to their own lights.” By this, however, Dworkin apparently means that
judges must interpret the law, not according to the main premises of the
Constitution, but on the basis of their own political opinions. Thus, 
he says, Bork supports the Court’s decision in Brown v. Board of Edu-
cation of Topeka, which outlawed school segregation, even though this
was not a specific aim of the Framers of the Fourteenth Amendment’s
equal protection clause, simply because “he is personally convinced that
racial segregation is a piece of unjustified discrimination” (141). Dworkin
then charges Bork with a criticism that he would be hard pressed to avoid
himself: once one “abandons the reductive strategy that limits the force of
the equal protection clause to its authors’ own specific convictions, then
he has no other means of checking the abstract language. He is in a kind
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of free-fall, in which originalism can mean anything and the only check
on his judgment is his own political instinct” (143).

In fact, the passage cited by Dworkin suggests something different,
not unlike the process of natural law reasoning: Perhaps Bork is simply
saying that one must interpret the Constitution according to its funda-
mental principles. When applying the Constitution to a particular case,
one cannot reason properly to a conclusion that contradicts a major
premise, much as natural law holds that one cannot reason properly
from primary principles to secondary principles that are in conflict with
those. It may be safe to say, as Dworkin does, that the Framers intended
to supply future generations not with concrete opinions, but with
abstract principles by which to govern. But it is also true that the found-
ing generation was probably better equipped than many of today’s judges
to reason correctly. Dworkin says that we must “seek genuine constraints
in the only place where they can be found: in good argument” (145).
But as Arkes points out, many of those occupying the bench today have
been educated in ways that have deprived them of the ability to engage
in moral reasoning.18 And yet, this ability is precisely what Dworkin
relies upon. For he says that “if two different views about the best inter-
pretation of some constitutional provision” are in conflict, “we should
prefer the one whose principles seem to us best to reflect people’s moral
rights and duties because the Constitution is a statement of abstract
moral ideals that each generation must reinterpret for itself ” (111). But
keeping true to his “inside out” philosophy, Dworkin does not apply this
principle to all cases across the board, but only those that he supposes
confirm his preexisting opinions.

Take, for example, the due process and equal protection clauses of
the Fourteenth Amendment, under which no state “shall deprive any
person of life, liberty, or property without due process of law, nor deny
to any person within its jurisdiction the equal protection of the laws.” It
is true that nothing in the Fourteenth Amendment specifically permits
or prohibits abortion. What reason, then, would there be for privileging
Dworkin’s position—that the Fourteenth Amendment should be inter-
preted as permitting abortion—over a position that would extend the
protections of the Fourteenth Amendment to humans in the womb? It
would seem that according to the premises Dworkin himself sets, a
broad approach to constitutional interpretation should prohibit abor-
tion, since in the case of conflicting interpretations, “we should prefer
one whose principles seem to us best to reflect people’s moral rights and
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duties.” Is life not a more fundamental value than liberty, since it is the
very basis of liberty? 19

Perhaps sensing that a broad interpretation of the Constitution
might reasonably lead to this position, Dworkin, very ironically, shifts
his justification of abortion from the grounds of a “constitution of prin-
ciple” to one based, in the style of a strict constructionist, on the beliefs
and practices of the Framers of the amendment. He says the amendment
cannot be interpreted to prohibit abortion; for when it was adopted,
“many states had liberal abortion laws … but no court declared that
these laws violated the equal protection clause … nor did any substantial
number of politicians … suggest that these liberal laws were unconstitu-
tional.” Dworkin concedes that in the nineteenth century, these laws were
replaced by laws that “prohibited or strictly regulated abortion,” but he is
quick to note that these laws were probably adopted “not out of concern
for fetuses,” but “to protect the health of the mother and the privileges of
the medical profession” (111–12). Furthermore, Dworkin adds, “the struc-
ture and detail of the anti-abortion laws show … that even the strictest
states rejected the idea that a fetus is a constitutional person” (112).

So although he has resoundingly criticized the idea of the need for
interpreting the Constitution in light of the beliefs and intentions of its
Framers, he is of a different opinion when it comes to abortion. Even if
we grant as true Dworkin’s questionable supposition that anti-abortion
laws had little to do with concern for the unborn, it is hard to see why
attitudes regarding abortion at the time of the framing should still be
considered authoritative today (especially in light of scientific advances
in identifying the beginning of life), when other practices that existed at
that time, like school segregation, are now rightly deemed to be forbid-
den by the equal protection clause. Dworkin adds finally that “even the
most stringent laws did not punish abortion as severely as they did ordi-
nary murder … it was simply assumed that even in principle abortion is
not so serious a matter as murder” (112). To this one might respond that
the law does not punish manslaughter as seriously as first degree murder,
but in both cases it acknowledges the existence of a body on the floor, so
to speak. In short, Dworkin enthusiastically supports interpreting the
Constitution according to what he deems the more advanced knowledge
and principles of our time. Yet when considering abortion, he looks not
to the many recent scientific advances that confirm the presence of life in
the womb, but rather to the opinions and practices of those living in the
nineteenth century.
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Furthermore, Dworkin admits that “the Supreme Court sometimes
upsets conventional understanding about what the Constitution
requires” and cites Brown v. Board of Education of Topeka and Roe v. Wade
as examples of this. “But in each of these cases, the Court could appeal to
established, more general constitutional principles that plausibly con-
demned the practices it held unconstitutional. It could claim, that is,
that the legal history was inconsistent. In each case, moreover, substan-
tial legal and public opinion had already been converted to the new
opinion the Court endorsed” (112). The effect of this is as follows: First,
Dworkin, citing state practice and common opinion in the nineteenth
century, says that the unborn are plainly not to be considered as consti-
tutional persons under the protection of the Fourteenth Amendment.
Then he admits that Roe was a case of the Court’s upsetting “conven-
tional understanding” about abortion, which implies that in 1973 the
unborn would not have been seen as so plainly outside the purview of
the Fourteenth Amendment. Thus, state laws regulating abortion must
be construed as “inconsistent” with Roe’s more “enlightened” interpreta-
tion of the Fourteenth Amendment. And in such cases, Dworkin notes,
judges must rule on the basis of constitutional generalities or the moral
principles contained therein. But again, nowhere in the Constitution is
liberty privileged over life. Dworkin then claims that in Roe, the Court
endorsed what was already the reigning public opinion anyway. But if
this is the case, how did the Court upset any “conventional understand-
ing?” In fact, before Roe v. Wade, a greater segment of the public was
against, rather than in favor, of abortion.20

But even aside from these considerations, Dworkin’s familiar habit
of falling back onto what he says “most people believe” suggests that
public opinion is itself the light by which the Constitution must be
interpreted. Dworkin suggests that the courts, when issuing opinions,
are really speaking for most people, or at least most reasonable people.
He notes, for example, that the Court could have declared the fetus a
constitutional person only by defining it as a person in the “moral
sense”—that is, “a human being with rights and interests of its own that
should be protected by rights,” but that this “proposition is scarcely
intelligible, and very few people believe it.” Furthermore, Dworkin
notes, all “responsible” people, even critics of Roe, agree with Blackmun
that a fetus should not be a constitutional person. (Why holding a differ-
ent opinion should render one “irresponsible” Dworkin does not say.)
Anyone who disagrees with Blackmun’s decision commits the double sin
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of relying “not only on a moral conviction but on a particularly odd and
unpopular one” (112). Of course, one might respond here that the very
idea of a moral principle is that it is true, regardless of whether many or
most people endorse it. Principles have no meaning at all if they are
based on the shifting sands of public opinion. We might also question
the idea of distinguishing between what we acknowledge to be pre-born
humans and humans who are persons in the “moral sense,” and note that
never in our nation’s history, except in the case of slavery, was such sys-
tematic violence toward an entire group of humans condoned on the
basis of their not being persons in “the moral sense.”

Dworkin says that “the legal history that so strongly influences con-
stitutional interpretation is not directly relevant to moral questions,”
noting that Blackmun “pointed out in his opinion in Roe v. Wade, for
example, that American law had never in the past treated fetuses as con-
stitutional persons. That is a strong argument against interpreting the
Constitution to include them at the present day” (110). It would seem,
then, that Dworkin’s support of the Constitution as “a statement of
abstract moral ideals” applies only when it will lead to an outcome that
he personally supports. If such an approach might lead to an outcome
that Dworkin does not like, such as prohibiting abortion, then Dworkin
says we must look, not to moral principles, but rather, to how the law
has treated such persons in the past. Dworkin’s “inside out” philosophy,
which has the convenient effect of rationalizing whatever opinions one
may happen to hold, is powered by an upside down logic whereby per-
sonal opinion is the standard against which the first principles of moral-
ity must be measured.

After arguing that constitutional interpretation has offered no sup-
port for the personhood of unborn humans in the past, the next step is
to deny the possibility of it ever doing so in the future by labeling abor-
tion a “moral” issue, which, according to Dworkin, means it is “reli-
gious” and therefore beyond the province of the law. He says that
abortion views are always formed by religious beliefs:

We may describe most people’s beliefs about the inherent value of human
life—beliefs deployed in their opinions about abortion—as essentially reli-
gious beliefs.… How then shall we classify a belief as religious? … by ask-
ing whether it is sufficiently similar in content to plainly religious beliefs.
On that test, the belief that the value of human life transcends its value
for the creature whose life it is—that human life is impersonally and
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objectively valuable—is a religious belief, even when it is held by people
who do not believe in God (155–56).

On these grounds, we would be hard pressed to identify many political
beliefs that are not religious, since the basic prohibitions that are essential
to law—against killing, stealing, and the like—have already been enu-
merated in the Ten Commandments. Dworkin’s argument is, of course,
all part of the same confusion that Arkes identifies as resulting from the
mistaken notion that to speak in terms of morality is to speak in terms of
religion, which Americans do not do in polite company. Almost as a fail-
safe measure in the event his argument for abortion is not accepted,
Dworkin conveniently sets up the conflict as being between two religious
beliefs. He notes that whether one thinks the value of life is due to God
or the “intrinsic importance of human creative investment,” the belief
“affirms an essentially religious idea, that the importance of human life
transcends subjective experience” (156–57).

Dworkin here is simply making a point that Arkes made earlier—
that to think and speak in terms of moral absolutes is part of what it
means to be human. But in consigning moral language to the area of
inscrutable religious beliefs, Dworkin not only handily removes the issue
of abortion from public discussion, but also finds new grounds to defend
it. For if someone desires an abortion due to their “religious” beliefs,
then it must be protected by the First Amendment, since “a state has no
business prescribing what people should think about the ultimate point
and value of human life, about why life has intrinsic importance, and
about how that value is respected or dishonored in different circum-
stances” (164–65). He adds that “it would be remarkable if so basic a
right did not figure in the best interpretation of constitutional liberty
and equality as well,” since the right is “fundamental to the concept of
ordered liberty” (166).

We might plausibly ask here why abortion needs to be construed as
“religious” at all, when as a moral issue (just like any other form of
killing), it can be so easily talked about using plain logic. Why not dis-
cuss it on this ground, noting that if we have the right to take innocent
lives in some contexts, there is no valid reason to oppose killing in other
contexts? Dworkin admits over and over that the fetus is a “human life”
if not a “human being.” Opposition to abortion does not need to be
grounded in any other basis but the moral principle that innocent
human life may not be killed. For all their insistence that arguments
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against abortion can be grounded only on the basis of religious belief,
proponents of abortion like Dworkin, ironically, are the ones who must
avoid recourse to plain logic, relying instead on convoluted metaphysical
argument to justify what they admit is an act of killing. But even if we
were to consider abortion as a “religious” issue, this does not necessarily
prevent the law from regulating it. The law prohibits polygamy, after all,
as well as the killing of human beings in other religious rituals. Why
should it permit abortion out of respect for someone’s “religious” beliefs?

In the end, Dworkin implores people to have a higher regard for
human life than that suggested by the high numbers of abortions per-
formed each year: “If people did not think it transcendently important
that human lives not be wasted by abortion, then they would not have
the kind of commitment my argument assumes most people do have”
(167). So the success of Dworkin’s argument ultimately depends on peo-
ple holding a belief (namely, that abortion is wrong) that is in opposition
to its premises. For Dworkin and probably most other abortion propo-
nents, legal abortion is the essential component to complete sexual
autonomy. But Dworkin admits that it is important that people do not
routinely resort to abortion as a procreative liberty, but instead think it
“transcendently important” that lives not be wasted. More transcen-
dently important, we might ask, than enjoying unlimited, unhindered
sexual liberty? If that is his view, would it not be better served by a law
that sets limits on abortion rather than providing it on demand, for any
reason whatsoever?21 As Dworkin surely knows, the law is a teacher. The
standards it sets eventually filter out into the public consciousness. Are
there any other instances where society would be better served by disre-
garding what are held to be the fundamental principles of the law?

Abortion as “Self”-Defense

We have identified abortion as an offense to being, or life, and as wrong
based on the specific principle that innocent life must not be taken. But
what if the life taken is not so innocent after all? That is the premise of
Breaking the Abortion Deadlock: From Choice to Consent, in which Eileen
L. McDonagh defends abortion on new grounds. Dworkin tried to con-
struct a justification for abortion that admitted the humanity, but denied
the personhood, of the preborn human. McDonagh goes a step further
in admitting its personhood, but she condones abortion anyway. The
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key question, she says, is not whether the fetus is a person, but whether a
woman has the right to consent to what a private party (the fetus) does
to her body when “it causes pregnancy.”22 She views pregnancy not as
the direct result of sexual intercourse but rather the result of a “fertilized
ovum” implanting itself in a woman’s uterus. “Even in a medically normal
pregnancy,” she explains, “the fetus massively intrudes on a woman’s body
and expropriates her liberty.” If a woman does not consent to this, all man-
ner of deadly force is allowable to stop the fetus, since “the latitude for the
use of deadly force in self-defense in our culture and legal system extends
beyond threats to one’s life alone and includes threats of serious bodily
injury and the loss of liberty, as in rape, kidnapping or slavery” (7).

The state, therefore, is obligated not only to permit abortions, but
also to positively assist women in procuring them through funding. For
“if the state removes abortion funding from health policies as a means
for protecting the fetus as human life, then the state must also stop the
fetus as human life from intruding upon the body and liberty of a
woman” (8). In this way, “by showing how the fetus’s status as human
life actually justifies the use of deadly force to stop it from imposing
wrongful pregnancy,” says McDonagh, “this book uses pro-life premises
to get to pro-choice conclusions:”

Justifying abortion rights and funding on a consent-to-pregnancy princi-
ple does not require that the fetus be a subhuman entity. Rather, the pro-
life premise that the fetus is a person strengthens rather than diminishes
women’s right to an abortion and also to abortion funding … the fetus’
status as a person would confer no right to use another person’s body
without consent since no born person possesses such a right … this way
of framing abortion rights does not necessitate devaluing the fetus by
dehumanizing it. In this sense, it opens the door to greater, not less,
respect for the fetus. (12–13)

McDonagh thus joins Dworkin in the happy conclusion that abortion
actually increases respect for human life. Rather than dwell on such logi-
cal absurdities, let us consider the essential components for the validity
of this argument: The fetus is a person. The fetus is a person who is a
hostile aggressor, even if its aggression is unintentional. Deadly force is 
a justifiable response to this aggression, if it is undertaken without a
woman’s consent.

McDonagh scoffs at the common court and cultural emphasis on
pregnancy as being different from other relationships “rather than 
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developing the legal parallels between a pregnancy relationship and other
types of relationships” (37). To what then, would we compare the preg-
nancy relationship? For McDonagh, the fetus is best compared to a
rapist, an enslaver, or an intruder.23 Setting aside the biological fact that
men and women who engage in sexual intercourse do cause a pregnancy,
McDonagh claims that the real reason a woman becomes pregnant is
“because the fertilized ovum implants itself in her body and maintains
that implantation over a protracted period of nine months.” She
claims that the Court’s failing to lay the sole responsibility of the preg-
nancy on the fertilized ovum results in the notion of “immaculate preg-
nancy, that is, the view that pregnancy is a condition that simply ‘comes
to a woman,’ without any clear identification of the physical agent that
brings about this pregnant condition” (33).

Yet it would seem that it is McDonagh’s definition that is more in
tune with the notion of immaculate pregnancy, since in her view it is as
if the woman did nothing whatsoever to contribute to the pregnancy.
Indeed for her, a woman no more causes a pregnancy by her behavior
than she causes a rape by walking down the street late at night (43).
McDonagh says that the fetus “is a vital, living, active entity with
tremendous power. It alone has the power to transform a woman’s body
from a nonpregnant to a pregnant condition” (35–36).

McDonagh admits that the fetus is criminally innocent of its impo-
sition on its mother since its actions are not conscious and willful.
Nonetheless, its behavior “falls into that category of action in which the
law assigns objective fault even without the presence of conscious inten-
tion” (36). Like a mentally incompetent rapist, the fetus must bear
responsibility for its crime. Even if the fetus is to be construed as an
invader or unwelcome guest, one may wonder whether deadly force is an
appropriate response when after all, in the vast majority of cases 
the pregnancy will eventually end with no loss of life on the part of the
mother. But McDonagh insists that “Nonconsensual pregnancy, like
nonconsensual sexual intercourse, is a condition that must be stopped
immediately because both processes severely violate one’s bodily integrity
and liberty” (12).

Based on this logic, one would have to wonder why an already born
human should be regarded any differently. It can be plausibly argued
that newborn infants take a greater toll on their parents—in terms of loss
of liberty as well as physical and mental exhaustion—than they do before
they have been born. If any loss of liberty is the equivalence of violence
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that must be stopped, why not throw the baby out the window if you
cannot wait for what might be hours for the adoption agency to come
and take him away? Interestingly, for all the analogies that McDonagh
employs to describe the personal relationship between a fetus and its
mother—from rapist to enslaver to someone who accidentally runs you
over with a car—she overlooks the most obvious analogy, if that is even a
proper term—the relationship between parents and their already born
offspring. But as we shall see, that is certainly the most appropriate way
to describe what actually happens during a pregnancy.

Again, McDonagh’s argument is based on two premises: The fetus
has initiated the pregnancy and is therefore an aggressor, and the woman
who does not consent to this may legitimately use deadly force to stop it.
Let us consider the first claim more closely. McDonagh charges that
pregnancy is “initiated and maintained” by the fetus (62). She says the
changes that occur to a pregnant woman’s body are “portrayed by med-
ical texts as a product of the fertilized ovum’s intrusion and aggression.”
She then refers to such a book, dubiously entitled Preventing Birth:
Contemporary Methods and Related Moral Controversies, which offers a
description of the process of implantation by the “advancing fertilized
ovum,” peppered with verbs like “penetrate,” “extensively colonize,” and
“destroy” (69). McDonagh considers the changes pregnancy causes in
circulation, cardiac volume, and hormonal levels as “massive physical
transformations” that are so damaging to bodily integrity and personal
liberty that one is left wondering why abortion is not more common
than childbirth.

In short, the justification for abortion is tied to the way that a fetus
“coerces” a woman into being pregnant and the notion that it is an
“extraordinary injury if a woman does not consent to pregnancy”; for the
fetus “directly intrudes on and takes the bodies and liberty of others to
meet its physical needs. While the survival of a born infant depends on
others responding to its needs, the survival of pre-born human life
depends on its brute force capability to take from others what it needs,
regardless of whether there is consent to give” (141). Thus, “[t]he fetus
seriously injures her, even in a medically normal pregnancy, by forcing
pregnancy on her against her will” (89). If pregnancy is really as bad as
all that, one would think society should positively discourage a woman
from “consenting” to it, much as we would discourage her from remain-
ing in an abusive relationship.

But is the woman’s body really coerced into pregnancy? To coerce
means primarily “to force to act or think in a given way by pressure,
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threats or intimidation.”24 Does the body exhibit the same biological
signs in pregnancy that it does when threatened by some other invading
force, like disease? In fact, just the opposite is the case: A woman’s
monthly cycle, in which fluctuating hormonal levels produce changes in
cervical mucus and the uterine lining, exists for the sole purpose of
receiving and nourishing a fertilized egg.25 The woman’s body itself
determines whether there will be a fertilized egg at all and if it will be
accepted. In McDonagh’s terms, this would have to be the equivalent not
of simply provoking rape by dressing provocatively, but of physically ini-
tiating sexual relations with a man. During implantation of the fertilized
egg into the endometrium, or womb, the woman’s body in no way
responds as it would to infection or any other invading force. Just the
opposite, it does everything possible to accommodate the zygote and
facilitate its implantation. So far from being an unwanted guest, the
embryo couldn’t implant at all without permission from the uterus:

Implantation is a highly coordinated event that involves both embryonic
and endometrial participation. The endometrium expresses a sophisti-
cated repertoire of proteins during the menstrual cycle many of which
help to define a period of receptivity collectively known as the “window of
implantation.” Many of these factors, which are temporarily aligned with
this window, are now seen as chemical messengers that are recognized by
the embryo and facilitate embryonic growth and differentiation.26

Implantation is the result not of a hostile invasion, but rather the chemi-
cal factors involved in a process called “cell signalling,” which “involves
the new human embryo and the cells of the lining of the womb chemi-
cally communicating with each other” in order to “create an optimally
advantageous endometrial environment at the time the human embryo
attempts to implant.”27 Furthermore, successful implantation also
depends upon the work of integrins, molecules that aid in binding the
embryo to the endometrium.28

Pregnancy, then, is not initiated by the embryo, but rather by 
the woman’s body, although successful implantation depends upon the
highly coordinated interaction between the two. The body reacts to the new
embryo not as it does to a hostile aggressor or infection; the immune sys-
tem actually alters so the embryo will not be rejected. Finally, we should
remember that coercion requires that one be forced to do something
under threat of personal harm. But at no time is the mother’s body 
in jeopardy if the embryo is rejected. Just the opposite, maternal 

mailto: rights@palgrave.com


186 • TRUTH, POLITICS, AND UNIVERSAL HUMAN RIGHTS

resistance to the embryo would not result in harm to herself, but to the
embryo instead.

Finally, the embryo does not act upon its mother the way a parasite
acts upon its host. If it truly robbed her of vital nutrients, the vast major-
ity of women would emerge from childbirth needing to gain weight
rather than lose it. In fact, all of the bodily changes that so horrify
McDonagh are undertaken precisely in order for the woman’s body to
accommodate both the baby’s needs and her own.

In a footnote, McDonagh concedes that “it is true that self-defense
does not apply as a justification for the use of deadly force if the victim
of aggression has provoked that aggression.” But she denies that this
applies to pregnancy:

It is apparent that it is not that a woman provokes a fetus but that her
body is attractive to a fetus, much as a woman might be sexually attractive
to a man. Being attractive to a private party, however, does not give that
party the right to intrude on one’s body, liberty or even property. Owning
an attractive house, car, or personal items, for example, does not give 
private parties who are attracted to them the right to take them from 
you. (229n75)

But as we have seen, a woman’s body does not merely get in the way of
fetal aggression, but takes an active role in ensuring the embryo’s success-
ful implantation. The embryo is “attracted” to the woman’s body—not
as one walking down the street is attracted to a pretty house, but rather,
as one walking down the street might enter a dwelling plastered promi-
nently with signs reading “Open House.” Regardless of whether a
woman consciously wishes to be pregnant, her body has already con-
sented—and communicated with the embryo in the only fashion possi-
ble. A clear invitation has been issued. To deny this would be the
equivalent of using sign language to invite a deaf person into your home,
and to continuously offer that person meals and a bed, all the while
loudly protesting from the next room that he is not welcome.

McDonagh says that even if a woman implied tacit consent to a
pregnancy by not aborting immediately, consent must be ongoing
throughout the pregnancy, so she retains the right to abort at any time.
“A woman who seeks an abortion gives explicit notice that she does not
consent to engage in a pregnancy relationship with a fetus. By seeking an
abortion, she is actively expressing her explicit objection, not her implicit
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assent” (68–69). Expressing her explicit objection to whom? Certainly
not to the fetus, who is being actively nurtured by her body even as she
walks into the abortion clinic. Justifying abortion in this way is the same
as “revoking” your consent to house the deaf person by pumping a bullet
into him.

In the end, we must suppose that for McDonagh, as for so many
feminist writers and perhaps modernity as a whole, the real fly in the
ointment is not the tiny being in the womb but nature itself. The cry, “I
will not serve!” rings out once again as modern man (or woman) seeks
out new grounds for the conquest of nature. To this end, McDonagh
denies that pregnancy is a natural process:

The word natural refers to processes that occur without human interven-
tion, like hurricanes, floods, fires, earthquakes, diseases and death. If a
person becomes involved in these processes, they are no longer regarded as
natural but, rather, as caused at least in part by human agency … there-
fore, it is precisely the claim of pro-life forces and others that the fetus
must be considered to be a person that starkly contradicts any depiction
of pregnancy as natural. To the extent that pregnancy is initiated and
maintained by an entity that is a person, it is a product of human agency,
not the product of forces of nature. (61)

It sounds as though McDonagh is saying that any process that involves
human beings cannot be considered natural, or that human beings are
not subject to natural processes. But this contradicts her earlier state-
ment that “it makes no sense … to say that people consent to the way in
which their blood circulates or their eyes focus or that they consent to
rain.” In this vein, she adds that “if the fertilized ovum were merely a
physiological mass of cells, like a force of nature, the legal meaning of
consent, defined as a concurrence of wills, would become an unnecessary
and a meaningless concept” (60). So it seems that we must either regard
the embryo as a “physiological mass of cells,” like a tumor (the old pro-
choice argument grown stale in the light of medical advances), or deny
that pregnancy is natural, since it involves human beings. So natural
refers to what occurs through the force of nature. Human can refer only
to what occurs through an act of the will. Pregnancy is not “natural” to
human beings only if one lives entirely within a dualistic worldview
which supposes that the body exists only for the purpose of gratifying
the self, from which it is substantially detached. But such flights of fancy
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are upended by reality at every turn, as pregnancy so aptly demonstrates.
For the woman’s body does consent to the pregnancy, regardless of what
she consciously wills.

Perhaps the fact that in an unwanted pregnancy a woman’s mind is
in battle with her body renders the notion of consent moot, since
McDonagh acknowledges that “legally, consent is an ‘act of reason,’
which must be a ‘voluntary agreement by a person in the possession and
exercise of sufficient mental capacity to make an intelligent choice to do
something proposed by another” (60). A woman may not appreciate the
fact that her body has accepted a pregnancy, but on these grounds she
might just as logically claim that her liberty rights are violated by men-
struation, growth, or aging.

McDonagh is at least realistic enough to admit that abortion is no
ordinary “medical” procedure; for she does not buy into the idea that the
being occupying the womb is nothing more than a mass of cells. She
says, “Like it or not, the reality is that abortion kills human life, however
one constructs its stage of development and whether or not human life is
synonymous with personhood” (189). But McDonagh’s justification for
abortion relies entirely on the assumption that the life taken is also the
life of a person. We have seen all the ways that the fetus cannot be con-
strued as a hostile aggressor or an unwanted intruder. So would
McDonagh then be ready to admit that abortion kills persons without
proper justification?

This is far from likely. McDonagh’s apparent willingness to concede
personhood to the pre-born human turns out to be a mere rhetorical
trick; for throughout the book she reveals a thinly veiled contempt for
this notion. She prefaces statements with the term, “even if the fetus were
a person” (10, 38; emphasis added); suggests “tolerating” the “possibil-
ity that the fetus is a person” (20); and refers to pre-born humans as
“fetuses who may or may not yet be people,” or “potential life” (37),
and to drive the point further home, “unborn potential life” (69) and
“pre-born potential persons” (171). In the end, she confesses that
although she has been “conceding the possibility that the fetus might
be a person,” this idea is based mainly based on “religious precepts”
(190). So the fetus is a hostile intruder who must be stopped, and even
if it is not, abortion, which admittedly takes human life, is a religious
question that cannot be settled. Once again, the grounds for discussion
have been conveniently swept out from under our feet. For modern
philosophers, in stark contrast to St. Thomas, the failure of logic is the
beginning of faith.
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Is  There a Right to 
Commit a Wrong?

So Dworkin admits that abortion takes a human life, but since this life
does not belong to a person, abortion is not morally wrong. McDonagh
goes a step further to argue that even though abortion does take the life
of a person, it is still not morally wrong. In Rethinking Abortion: Equal
Choice, the Constitution, and Reproductive Politics, Mark Graber goes so
far as to admit that abortion is “morally wrong,” but that it should be
permitted anyway. He proposes looking at abortion through the lens of
“equal choice,” or equality under the law, promising to steer a pragmatic
course between the typical pro-life and pro-choice claims, which are
“universal claims … ultimately grounded on abstract concepts and
not on concrete realities.”29 He says that “The foundational values of
pro-choice, pro-life, and anti-Roe positions all enjoy broad popular
support and all are deeply rooted in the American political and consti-
tutional tradition. Americans cannot reach a consensus on abortion
policy because they cannot choose among those values when they con-
flict” (37–38).

Abortion is contentious, Graber suggests, because one’s opinion of it
is formed by moral principles that are not relevant to the way abortion
policy is carried out in the real world. Apparently setting aside any claims
to universal moral principles, Graber instead proposes to justify abortion
based on the way abortion laws were enforced before Roe v. Wade, and
what he says is likely to happen if the law ever again prohibits abortion.
At first glance, Graber’s argument appears to be based on the claim that
despite its illegality, abortion before Roe v. Wade was nearly as widespread
as it is today. He contends that legal prohibitions did very little to 
stop abortion:

By a series of admittedly speculative extrapolations from various popula-
tion trends, Dr. Christopher Tietze estimates that 70 to 90 percent of all
abortions performed after Roe merely replaced illegal abortions that previ-
ous pro-life measures on the books had not prevented. If these hypotheses
are correct, then evidence that 1.5 to 1.6 million legal abortions are now
performed annually in the United States supports estimates of at least one
million illegal abortions each year during the 1950s and 1960s. (66)

“Recriminalizing abortion,” Graber says, “will not protect the unborn
because pro-life laws on the books are nearly impossible to implement.
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Criminal measures succeed in practice only when the bulk of the com-
munity shares the sentiments embodied by the law. Because more
Americans support abortion rights than in the past, localities that
recriminalize abortion will experience even greater public pressure not to
prosecute competent abortionists than we have seen historically” (73).
Putting aside the fact that records of abortions were not kept in the days
before Roe and that therefore the actual number of illegal abortions per-
formed is a matter of contention between pro-life and pro-choice groups
(and probably far lower than one million), let us suppose that Tietze’s
“admittedly speculative” estimate is correct. One could still argue that
legal abortion has contributed to the deaths of an additional five to six
hundred thousand humans per year for over thirty years. But in fact, the
actual statistic is irrelevant; for Graber’s argument does not really hinge
on whether the number of abortions performed before Roe was greater
than, fewer, or the same as it is today.

For Graber, the real problem with abortion before Roe lies not so
much in the actual number of illegal abortions performed, but in the fact
that abortion law was not democratically enforced. For while affluent
white women were usually able to abort their fetuses without legal inter-
ference, the same law enforcement community “often prevented compe-
tent abortionists from offering their services to the general public.”
Thus, in the enforcement of abortion laws, the poor were discriminated
against, making it harder for the poor to have abortions and more dan-
gerous when they did so. “Such selective enforcement,” says Graber,
“places responsibility for policy making in the hands of unelected and
often unaccountable police officers, prosecutors, judges, and juries” (12).

Graber says that abortion must remain legal under the principle of
“equal choice,” which he describes as follows:

No state may make abortion policies that discriminate against poor per-
sons or persons of color. Policies that intentionally distribute rights on the
basis of economic class or race violate a venerated principle of Western civi-
lization, isonomia or equality before the law.… Hence, government officials
may not constitutionally help establish or maintain an exclusive gray market
that provides affluent white women with de facto immunities from statu-
tory bans on abortion. When privileged women in a community are free to
terminate their pregnancies without substantial medical and legal complica-
tions, all women must be accorded the same formal liberty. (76)

Graber’s heavy reliance on statistics and sociological data obscures the
fact that equal choice actually has nothing to do with whether large
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numbers of people were denied access to abortion pre-Roe. Interestingly,
his clearest statement to this effect is buried in a footnote:

Pro-life advocates cannot parry equal choice attacks by noting that police
officers and prosecutors failed to harass many physicians who performed
abortions for the general public. Equal protection rights are violated
whenever government officials privilege or harm some persons because of
their race or socioeconomic status: victims of unconstitutional discrimi-
nation need not demonstrate that all or even most members of their class
or caste have suffered disparate treatment. Warren McClesky’s constitu-
tional rights would have been violated had be been the only victim of race
discrimination in the history of Georgia.30

Graber’s conjecture about the number of illegal abortions before Roe as a
basis for “rethinking” abortion turns out to be a red herring. For abor-
tion as an equal choice issue has absolutely nothing to do with this, nor
with the number of illegal abortions that Graber says would ensue in the
wake of new abortion bans. Even if abortion laws were strongly enforced
in a particular state or the whole country, equal choice would still come
into play. Wealthy people could afford to get an abortion elsewhere, or,
thanks to their socioeconomic status, use their connections with those in
the medical community to obtain an illegal abortion, just as wealthy or
prominent people can use their connections to manipulate the system in
any other way—whether it involves obtaining illegal drugs, engaging in
income tax evasion, or avoiding the legal consequences of driving under
the influence of alcohol.

The principle of equal choice, says Graber, forbids the law to place
anybody at a disadvantage due to their color or class. If a practice puts
even one member of a race or economic group at a disadvantage, equal
choice has been violated. What can this mean other than that equal choice
is a moral principle and therefore does not depend for its validity on any
type of utilitarian calculations or endorsement by dominant opinion? So
although Graber set out to defend abortion by looking not to any
abstract moral principle but to the actual practice of people in the real
world, he ends up invoking a moral principle after all—the principle
of equal choice, which he holds to be valid in its own right and not
dependant on the number of people to which it applies. Indeed,
Graber says:

Unlike pro-choice arguments, which rely heavily on controversial moral
claims and interpretive theories, equal choice arguments follow naturally
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from political values and legal precepts that most Americans regard as
axiomatic. Policies that grant affluent white women practical indulgences
from the criminal law are inconsistent with widely held principles of jus-
tice as well as the plain, original, and historical meanings of the equal pro-
tection clause (118).

While equal choice may flow naturally from axiomatic principles, it is far
from clear that abortion rights flow naturally from equal choice. In the
words of Hadley Arkes, “it requires a radical misunderstanding of 
the notion of ‘equality’—or a critical detachment of ‘equality’ from any
substantive moral sense—to claim on behalf of the poor an ‘equal right
to do a wrong.’”31 Indeed, one wonders why equal choice should apply
so urgently to abortion, when, as noted above and as Graber himself
acknowledges, there are virtually scores of other areas of law enforcement
where the rich have an unfair advantage over the poor. Graber says that
“Pre-Roe abortion polices had a disparate impact on poor women and
women of color because legal restrictions on reproductive choice were
selectively enforced, and not because market societies normally distrib-
ute superior goods and services to more affluent citizens” (86). But as we
have seen, Graber’s case for equal choice is not really based on the effec-
tiveness of law enforcement, since it logically entails that abortion be
kept legal if even one person is denied an abortion due to socioeconomic
status. And yet, Graber does not believe that having the “right” to com-
mit a “wrong” should extend to other instances in which affluent people
may get away with a crime. For example, “Persons of color who commit
felonies may be treated more severely than white felons by the legal sys-
tem, but no one seriously maintains that homicide laws would be abol-
ished if administered more evenhandedly. Affluent white Americans do
not enjoy de facto immunities from the law against murder” (105).

So although nobody claims we should remove bans on homicide
simply because the law is often broken or is sometimes administered
unfairly, this is not the case with abortion. For “communities must make
special efforts to prevent legal inequalities that differ in kind or in degree
from the inequalities that inevitably plague the administration of most
laws.” So even if societies cannot eradicate “all discriminatory law enforce-
ment practices,” they should at least “remedy every equal protection wrong
that violates other constitutional norms” (105). If equal choice primarily
concerns practices that “violate other constitutional norms,” one is left
wondering why it should apply so fundamentally to abortion, which in
taking life, is itself in conflict with a constitutional norm.
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Graber admits to believing that abortion is a “moral wrong,” and
that “the number of abortions performed annually is indeed scandalous”
(159–60). For the reasons noted earlier in this chapter, there would be
nothing “morally wrong” or “scandalous” about abortion if it did not
involve the taking of human life. But despite his self-professed moral
reservations to abortion, Graber concedes that he is really pro-choice
because, if ever confronted with an unwanted pregnancy in the family,
he would probably choose abortion (159–60). Graber is entitled to his
own opinion, but he also asserts, outrageously, that very few self-identi-
fied pro-lifers would remain so when challenged with an unplanned
pregnancy. He says that “Significantly, pro-life women are as likely as
other women to choose abortion when faced with an unwanted preg-
nancy. One study found that more than two-thirds of all women obtain-
ing abortions were not clearly pro-choice prior to that experience. Some
of these women thought abortion was justified in a few circumstances,
but their abortions often did not satisfy those conditions” (100). Setting
aside the dubious fact that in order to declare what the opinions of pro-
life women “are” Graber cites sources that date mostly from sixteen to
twenty years before the publication of his book.32 One cannot rely on
data from self-labeled “pro-life” women seeking abortions to make infer-
ences about actual pro-life women who might have had an unexpected
pregnancy, but would not be in an abortion clinic to respond to such a
survey in the first place.

Actually, it would be more logically consistent for Graber to avoid
professing any hesitations about the morality of abortion, given the fact
that doing so undermines his case for equal choice. For in labeling abor-
tion a “moral wrong,” but admitting he would procure one for his own
daughter if necessary, how can he then profess to uphold any other moral
principles he might have, including that of equal choice? How is this any
different from claiming to oppose homicide, yet being admittedly unsure
about whether one would kill a spouse caught in the act of adultery?
Indeed, what difference does it make if equal choice flows from
“axiomatic” principles if people cannot ever be trusted to remain true to
their own deeply held convictions? To claim that nobody would remain
morally opposed to abortion when affected personally is to negate the
very possibility of fundamental moral principles.

This is not to deny the difficult moral dilemma faced by someone
who is unexpectedly pregnant and who might indeed be tempted to dis-
regard principles previously held as true. But this is the very reason for
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the existence of law in the first place. For law gives us the necessary sup-
port to do what is right when self-interest looms more apparent than
duty. As Arkes explains, “To the extent that the law discouraged young
people from taking life for reasons that were casual and self-serving, it
saved them from an experience that would enduringly haunt the
thoughtful. For those who would never suffer the strains of serious
reflection, the law spared them from the arrogance of believing that their
own, untutored reflexes on a matter like abortion were as good—and as
worthy of respect—as any other reflection that had been produced on
the subject.”33

In the end, we might say that of course Professor Graber isn’t certain
how he would react to an unwanted pregnancy in the family—for
despite his apparent understanding of abortion as a “moral wrong,” he
has shown, throughout the book, a remarkable obtuseness to the fact
that abortion, in contrast with any other issue that might fall under
equal choice, involves taking a life that is incontestably human. For
example, in making his case for equal choice he compares laws against
abortion with a hypothetical law that denies certain medical treatments
to the elderly but is not strictly enforced, thus allowing the evolution of
“an exclusive gray market in geriatric medicine.” Despite the fact that
one gray market has the effect of preserving life and the other has the
effect of taking it, Graber insists that there is no “relevant difference”
between the two that would “justify condemning the former but not 
the latter” (15).

He says that “state policies that cause substantial race and class dis-
parities without serving any legitimate social purpose normally violate
the equal protection clause” (78). Is the protection of life not a legitimate
social purpose? He also says that a “generous people committed to the
spirit as well as the letter of constitutional equality would fund abortions
for indigent women” (79). To this one might reply that a more “gener-
ous” response would be to support the protection of the weakest and
most vulnerable members of the human race and their mothers as well.

Finally, in imagining a pro-choice “utopia” ruled by the principle of
abortion as a “fundamental human right,” Graber suggests that the pro-
life movement would be “discussed in the same way as Dred Scott v.
Sanford and the pro-slavery movement. The school curriculum ensures
that the next generation of voters is no more able to desire a United States
without abortion rights than a United States with slavery” (134–35). He
also compares pro-choice strategists to Union commanders in the Civil
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War (142). Considering his own self-professed belief of abortion as a
“moral wrong,” one would think Graber might shy away from trying to
compare pro-choice thinking with the abolition of slavery, given that the
validity of both abortion and slavery alike rests on the assumption that
certain classes of human beings are not worthy of the full protection 
of law. And although Graber claims to be “agnostic” on the question of
whether abortion is a fundamental right, the fact that he devotes an
entire section of the book to devising tactics for keeping abortion legal
confirms that he is nothing if not pro-choice.

Arkes has noted that “the flouting of the law cannot itself provide a
moral justification for repealing a statute and pretending that the wrong
we once condemned has ceased to be a wrong.”34 We have seen 
that Graber’s justification of abortion does rely on invoking a moral
principle—that of equal choice. Graber began from the position that
abortion, while morally wrong, will occur even if it is illegal. Since this
violates equal choice, abortion must be sanctioned by law. But we cannot
logically invoke one moral principle (equality under the law) to justify
violating another (the protection of life).

Human beings cannot avoid thinking and speaking in moral terms.
Perhaps it is but a short step from stipulating that the law must condone
what is morally wrong to embracing that act as a moral good. Indeed, in
the end we are left wondering if the real “moral” principle Professor
Graber means to uphold is not equal choice, but abortion itself. For in
an almost Machiavellian flourish of irony, Graber summons the very
forces that he says caused discrimination in abortion laws in the first
place to keep abortion legal. Although the chief problem with pre-Roe
abortion law supposedly lays in the fact that access was limited for poor
people, Graber repeatedly admits that the affluent are far more likely
than the poor to support abortion on demand.35 And in fact, Graber
advises, abortion will remain legal not by appealing to a rainbow coali-
tion of the poor and disadvantaged, but rather by relying on the support
of “economic, educational, and political elites,” who are more influential
in the areas of politics and policy making than ordinary Americans. He
explains that “Affluent Americans control politically valuable resources,
they participate in politics more frequently and efficaciously than their
fellow citizens, and they even vote more often than less fortunate citi-
zens. Hence, when leading citizens are fairly united on a matter that
sharply divides the rest of the populace, elite values should consistently
be converted into the law of the land.” By becoming “obsessed with
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mobilizing the dispossessed, many of whom are pro-life” abortion pro-
ponents “have not recognized that their fundamental strategic problem
is getting affluent Americans who support reproductive choice to con-
vert those policy preferences into political actions” (145–46).

Of course, all of this is entirely at odds with the flavor of the first
half of the book, which is centered on the theme that the poor are
unfairly disadvantaged when it comes to getting abortions. In the end,
that all seems to be beside the point. For here, Graber admits that the
wealthy are far more likely to be in favor of abortion than are the poor.
Perhaps it is not what the poor want, but what “elites” like Professor
Graber think they need that must carry the day. For although he has crit-
icized past abortion laws on the grounds that they were undemocratic,
he has no problem with calling on a band of nabobs, plutocrats, and
assorted intelligentsia, who compose a distinct minority of Americans, to
protect a “right” he says most poor people do not want anyway.

Graber says that “removing abortion from electoral politics will keep
abortion legal” (147). He thus finds comfort in the fact that most
Supreme Court justices are drawn from the abortion-minded “elite” pool
of Americans, and in the reluctance of most politicians to change abor-
tion policy. This means that abortion will remain legal, provided that
strong pro-life candidates and justices are kept from holding offices.
Thus, “proponents of legal abortion should concentrate their political
energies on defeating strongly pro-life officials.” For “the difference
between what a committed pro-life and an indifferent politician will
accomplish in the near future is much greater than the corresponding
difference between a committed pro-choice and an indifferent politi-
cian” (149–50). He concludes that “Legal abortion will indeed be best
secured when reproductive choice depends on the outcome of no elec-
tion” (155–56). So abortion is a fundamental right that must be pro-
tected from the hoards of unenlightened pro-life citizens who might vote
for politicians that would try to overturn Roe. In the end, Graber’s proj-
ect has not really been about rethinking the meaning of abortion; it is
rather an act of pouring old wine into a new bottle. It is not so much a
clarion call for equality under the law as a clever attempt to justify abor-
tion anew by someone who is at least intellectually honest enough to
admit that the current pro-choice arguments, “having little specific foun-
dation in the plain, original, or historical meanings of the Fourteenth
Amendment, must rely on very controversial theories of constitutional
interpretation” (11).
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Natural Law … is not one among a series of possible systems of value. It
is the sole source of all value judgments. If it is rejected, all value is
rejected. If any value is retained, it is retained. The effort to refute it and
raise a new system of value in its place is self-contradictory.

C. S. Lewis, “The Abolition of Man”

In the end, only a morality which acknowledges certain norms as valid
always and for everyone, with no exception, can guarantee the ethical
foundation of social coexistence, both on the national and inter-
national levels.

John Paul II, “Veritatis Splendor”

T he terminology of natural and human rights springs from a phi-
losophy that is, in the final analysis, inimical to the universal
human dignity that such rights are meant to protect. Never-

theless, it seems very clear that rights discourse, like love in the old
Gershwin tune, is here to stay. Regardless of the various ways in which
they are articulated or defended, human rights are meant to express the
inviolable moral worth of the individual. We must recognize that there is
simply no logically consistent way to defend such a concept apart from
natural law. But to acknowledge that natural law is an essential compo-
nent of moral argument is no small concession—for it is to admit that
the universe is ordered, and that this makes a difference to the conduct
of human life.

When we view human rights from the standpoint of a natural order
ruled by the principle that good must be done and evil avoided, we may
realize that the rights that are actually universal, that is, the rights that are
properly understood as human rights, are far fewer than those enumer-
ated in the Universal Declaration of Human Rights. In fact, from what
we learned from St. Thomas, we might say that the only universal rights
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are to life and liberty, if we consider these in the following way: Life is
the most fundamental right. It is not only the basis of every other good,
but it also, by its very nature, delineates the limits of man’s freedom. For
however much we may like to think of ourselves as autonomous 
and however far we may believe we can carry out our conquest of nature,
the one thing we cannot have ultimate control over is life itself. Nobody
can choose not to be born; nobody can choose not to die. Life is the
limit to our autonomy. Thus, it makes no sense to hold autonomy as a
higher value than life.

If life sets the boundaries of freedom in the natural realm, then it
should do so in the realm of human rights as well. Liberty is a funda-
mental human right as long as it is not understood as encompassing
every privilege enjoyed in Western society, but only the freedom to fulfill
our ends as human beings—that is, freedom in the service of life. Every-
one deserves the opportunity to live an authentically human life. The
right to be virtuous, then, is universal.

In its practical application, the right to be virtuous would uphold
freedom of conscience. For we cannot really be virtuous unless we can
choose the good freely. But what specific human right would embody
freedom of conscience? This is harder to define and beyond the scope of
this book. At a minimum, it would seem that nobody may be deprived
of their ability to act according to moral principles. Torture would thus
be a violation of human rights, since even more important than causing
bodily injury, it renders one incapable of free will. Also, we would have
to suppose that this human right would right would forbid the state to
force someone to act in opposition to their conscience, if such an action
would violate any fundamental moral principles. Articulated further, the
principle of freedom of conscience might also include religious liberty,
since for most people the religious community is an important means of
developing the conscience. In addition, the family should be recognized
as the fundamental embodiment of these two essential human rights; for
it is through the family’s role as the cradle of life and the seedbed of
virtue that the human being receives his beginning and is directed
toward his end.

As basic as the protection of life might seem, to uphold life as an
absolute value would effect a radical change in the direction that human
rights law is currently heading. It would be to deny that abortion, sui-
cide, and euthanasia are fundamental human rights. It would also raise
serious questions regarding the permissibility of capital punishment in
the modern world.
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In the end, the task of ensuring human rights—that is, achieving
respect for those rights which are actually universal—may rely less on
what can be enforced, which is notoriously difficult to do on the interna-
tional level, and more on education. That is to say, the achievement of
both the greater and lesser goals of human rights is ultimately dependent
on the existence of a culture built on the understanding of not what
human rights are, but more importantly, what they are not. Contempor-
ary universalists seem to think that if only the world were entirely demo-
cratic, justice and peace would reign. But without a commitment to
preserve the most basic rights, can we really expect much progress in
achieving anything else?

The only real alternative to truth is nihilism. All moral philosophy,
to the extent that it is true, already partakes of the natural law, regardless
of whether or not this is acknowledged. Apart from natural law neither
liberalism nor any other moral philosophy can remain true to its most
basic principles. It is only through adherence to natural law that liberal-
ism’s important regard for the individual is truly respected. In the words
of John Paul II:

[Moral] norms in fact represent the unshakable foundation and solid
guarantee of a just and peaceful human coexistence, and hence of genuine
democracy, which can come into being and develop only on the basis of
the equality of all its members, who possess common rights and duties.
When it is a matter of the moral norms prohibiting intrinsic evil, there are no
privileges or exceptions for anyone. It makes no difference whether one is
the master of the world or the “poorest of the poor” on the face of the
earth. Before the demands of morality we are all absolutely equal.1

Rights discourse may be the respiration of the democratic body politic,
but natural law is the oxygen. Political philosophy can no more do with-
out it than the lungs can do without air. We may stubbornly insist that
we can breathe in its absence, employing various postures and techniques
to enhance our exhalations, but we will inevitably find ourselves blue-
faced and panting on the floor, reeling from the effects of our own self-
induced asphyxiation. In the end, we must choose to acquiesce to the
demands of nature and open ourselves to that for which our rights exist
in the first place, lest we, in our “freedom,” suffocate to death.
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Chapter 5

Two points must be stressed at the beginning of this chapter. I have not addressed Stoicism
because in its fundamental aim of achieving complete detachment from the both the good
and bad aspects of life, it in some ways comes closer to Eastern mysticism than Western phi-
losophy, and therefore lacks a certain relevance to question of truth and politics as I am pur-
suing it. Also, it should be noted that the view of Christianity presented in this section is
specifically Catholic Christianity. It was this type of Christianity (as opposed to the revealed
law of other religious traditions like Judaism and Islam) against which modernity rebelled,
and later “Christian” doctrines of natural law seem to me to be intrinsically connected with
the very modern philosophy I am critiquing.
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organization existing primarily to feed starving children, to one that has become increasingly
focused on promoting abortion. See Douglas A. Sylva, PhD, The United Nations Children’s
Fund (UNICEF): Women or Children First, White Paper Series Number Three (Catholic
Family and Human Rights Institute International Organizations Research Group, 2003).

mailto: rights@palgrave.com


216 • NOTES

The campaign for abortion as a human right is not only a contradiction of the human
right to life, but also undermines what should be the protection of the family. In their drive
to eradicate all barriers to abortion, some abortion rights advocates also seek to reduce the
role of parents in children’s lives by eliminating requirements for parental consent for abor-
tions for minors, noting that “it is often in the best interest of the child to be granted auton-
omy in decision-making.” See Smith, Congressional Record, E2536.

Chapter 10

1. The frequency with which abortion is mentioned in the media and politics does not in any
way stand as evidence that public leaders are truly confronting it as an issue. Indeed, the tired
campaign stock phrase, which goes something like, “Well, I support abortion rights although
I am personally opposed to the practice of abortion,” is a perfect example of the way politi-
cians evade a real conversation about the issue.

2. Quoted in Hadley Arkes, First Things: An Inquiry into the First Principles of Morals and Justice
(Princeton, NJ: Princeton University Press, 1986), 360.

3. Ibid. Also see Arkes, Natural Rights and the Right to Choose (Cambridge: Cambridge
University Press, 2002), 167.

4. Arkes, Natural Rights, 30.
5. American Life League, “Is abortion ever necessary?” available at http://www.all.org/article

.php?id=10216. A quick internet search yields many concurring opinions among medical
professionals. For example:

As of May 4, 2006, 480 physicians were signatories to a statement by the American Life
League which stated, “I agree that there is never a situation in the law or in the ethical prac-
tice of medicine where a pre-born child’s life need be intentionally destroyed by procured
abortion for the purpose of saving the life of the mother,” available at http://www.all.org/
article.php?id=10682.

The Irish Medical Journal reported that when the National Maternity Hospital in Dublin
studied the 21 maternal deaths occurring among 74,317 pregnancies from 1970–1979, it
concluded that “Abortion wouldn’t have saved the mother’s life in a single case.” See Peter
Saunders, “Deadly Questions on Abortion (Part 2), available at http://www.cmf.org.uk/
literature/content.asp?context=article&1d=639.

Many physicians also deny the necessity of abortion in saving a mother’s life. See, for
example, Association of Pro-Life Physicians, “Are There Rare Cases when Abortion is
Justified?” available at http://www.prolifephysicians.org/rarecases.htm; and “Interview with
Dr. George Isajiw, MD,” available at http://www.priestsforlife.org/media/interviewisajiw
.htm.

6. Bernard Nathanson, MD and Richard N. Ostling, Aborting America (Garden City, NY:
Doubleday, 1979), 238.

7. Arkes, First Things, 364–65.
8. Robert George offers a similar illustration in his In Defense of Natural Law (Oxford: Oxford

University Press, 1999), 212.
9. Arkes, First Things, 364–65

10. Arkes, Natural Rights, 31.
11. Abraham Lincoln as quoted in Arkes, Natural Rights, 83.
12. For an example, see Wesley J. Smith, Culture of Death: The Assault on Medical Ethics in

America (San Francisco: Encounter Books, 2000), xii. Smith says that in the 1999 case James
H. Armstrong, MD v. The State of Montana, the Montana Supreme Court invalidated a 
state law that would have required that only doctors perform abortions and issued a “radical

mailto: rights@palgrave.com


NOTES • 217

philosophical imperative” that could be reasonably be interpreted to mean that almost any
medical procedure (like unnecessary amputation or physician assisted suicide, to name a few)
is permitted “if it can be construed to involve obtaining ‘medical care from a chosen health
care provider.’ He notes, “The primary authorities that the majority relied upon in expand-
ing the reach of its ruling were philosophical treatises. Indeed, the most frequently cited
authority was not a statue, a law case, or even a legal essay, but a philosophical discourse on
the modern meaning of the ‘sanctity of human life’ contained in a book … by the influential
attorney/bioethicist Ronald Dworkin.… The Montana majority opinion cited Life’s
Dominion so frequently and applied its reasoning so enthusiastically that it is no exaggera-
tion to say the decision transformed Dworkin’s philosophy into the court-mandated health
care public policy of the entire state of Montana, without a single citizen or legislator having
the opportunity to cast a vote.”

13. Ronald Dworkin, Life’s Dominion: An Argument about Abortion, Euthanasia, and Individual
Freedom (New York: Vintage Books, 1994), 13.

14. Bernard Nathanson, The Hand of God: A Journey from Death to Life by the Abortion Doctor
who Changed His Mind (Washington, DC: Regnery,1996), 142–43.

15. Smith, Culture of Death, 19.
16. Dworkin, Life’s Dominion, 97. Dworkin supports this assertion by noting that many people

who hold “pro-life” views nevertheless condone abortion in the case of rape. Here we must
agree with Nathanson’s contention that it is not logically consistent to make exceptions in
the case of rape. For that misses the point of the objection to abortion. It would shift the
grounds of the argument from upholding the sanctity of life or the right to life to that of tak-
ing responsibility for one’s actions. And although the victim of the rape deserves all the mate-
rial and emotional support society can muster, such support cannot logically extend to taking
the life of what is, after all, an innocent party.

As Arkes puts it, “No one could pretend that the fetus, in these circumstances, would be any-
thing other than the innocent issue of the act. What remains to be explained is why so many
worldly people are willing to visit on this innocent party a punishment far more astounding
than the punishment they see fit to impose on the assailant himself.” Arkes, First Things,
395–96.

17. Robert Bork, as quoted in Dworkin, Life’s Dominion, 141.
18. Arkes, Natural Right, 2–6, 43.
19. In arguing that the protections of the Fourteenth Amendment should be construed as

extending to pre-born humans, Nathan Schlueter notes, “The unborn person interpretation
has nothing to do with broadening or narrowing legal concepts to meet ever-evolving stan-
dards of morality accessible only to privileged elites. In such cases judges usually broaden or
contract the meaning of the legal concept itself, as when they argue, for example, that the
right to ‘liberty’ includes an absolute right to engage in behavior once regarded as legiti-
mately subject to state ‘police power’ regulations.… In (this case) the legal concept—the pro-
tection of all human beings—remains unchanged. The only change comes from the clear
development in scientific knowledge about when human beings come into existence.”
Nathan Schlueter and Robert Bork, “Constitutional Persons: An Exchange on Abortion,”
First Things, no. 129 (January 2003): 33.

20. Arkes, First Things, 394.
21. For explanations of why, despite the “trimester scheme” of Roe, the right to abortion has

never really been constricted, see Ramesh Ponnuru, The Party of Death (Washington, DC:
Regnary, 2006), 10–20 and Arkes, Natural Rights, 87–88.

22. Eileen McDonagh, Breaking the Abortion Deadlock: From Choice to Consent (New York:
Oxford University Press, 1996), 6.
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23. In this way, McDonagh sets aside claims that abortion is similar to slavery, for “although the
fetus is innocent of conscious intention and cannot control its behavior, it is not innocent of
massively intruding on a woman’s body and liberty. Far from being the slave that is sacrificed
in an abortion, the fetus is the one that enslaves the woman when it imposes a wrongful
pregnancy,” 169.

24. Webster’s II New Riverside University Dictionary
25. See “The Menstrual Cycle,” available at http://www.ovulation-calculator.com/conception

.htm: “At ovulation, the layer of mucus in the cervix … becomes more fluid, allowing sperm
to enter the uterus rapidly.” At other times, cervical mucus is of such a consistency as to com-
pletely block sperm altogether. The woman’s ovaries produce estrogen, which thickens the
uterine lining and “increases blood flow to the uterus,” and progesterone which “causes 
the glands of the uterine lining to form secretions that help nourish a fertilized egg.” See also
The Merck Manual of Medical Information: Home Edition (NJ: Merck Research Laboratories,
1997), 1137: The cells lining the fallopian tube facilitate fertilization and the subsequent
development of the fertilized egg (zygote).

26. B. A. Lessey, “Endometrial Receptivity and the Window of Implantation,” 5 Baillieres Best
Pract. Res. Clin. Obstet. Gynaecol (October 2000), available at http://www.ncbi.nlm.nih
.gov/entrez/query.fcgi?cmd-Retrieve&db=PubMed&list_uids=11.

27. John Wilks, BPharm, MPS MACPP, “The Impact of the Pill on Implantation Factors—New
Research Findings,” La Treve de Dieu, available at http://www.trdd.org/ETHMEDE.HTM.

28. Ibid.
29. Mark Graber, Rethinking Abortion: Equal Choice, the Constitution and Reproductive Politics

(Princeton, NJ: Princeton University Press, 1996), 36.
30. Ibid., 196, no. 1. The reference to Warren McCleskey regards Mcleskey v. Kemp, in which the

Court ruled that “persons making equal protection attacks on capital sentencing processes …
had to ‘prove that purposeful discrimination had a discriminatory impact on (them),” 92.

31. Arkes, First Things, 382. Arkes further adds, “The intractable question, of course, is whether
there is a principle that justifies the laws on the books. If there is, then the validity of that prin-
ciple cannot be affected in any way by showing that the laws are being widely disobeyed.”

32. The surveys Graber cites as evidence date back mostly to 1977, 1978, and 1980, with one
reference to a source from 1984. Later he cites the same survey to support his claim that “one
should not underestimate the power of hypocrisy or denial in American politics, particularly
in light of evidence that man citizens firmly (and erroneously) believe that they would not
seek an abortion or so counsel a loved one when faced with an unwanted pregnancy.”
Rethinking Abortion, 147.

33. Arkes, First Things, 416.
34. Ibid., 382. Also see Veritatis Splendor, where John Paul II argues the same point from a dif-

ferent angle: “It is quite human for the sinner to acknowledge his weakness and to ask mercy
for his failings; what is unacceptable is the attitude of one who makes his own weakness the
criterion of the truth about the good, so that he can feel self-justified, without even the need
to have recourse to God and his mercy” (126).

35. Graber, Rethinking Abortion, 133, 136, 142, 144, 145.

Conclusion

1. John Paul II, Veritatis Splendor (Boston: Pauline Books, 1993), 96. Emphasis original.
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