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PREFACE

The study of political institutions is central to the identity of the discipline of
political science. When political science emerged as a separate field, it emphasized
the study of formal-legal arrangements as its exclusive subject matter (Eckstein
1963, 10—11). For a time, institutions “receded from the position they held in the
earlier theories of political scientists” (March and Olsen 1984, 734). Recent decades
have seen a neoinstitutionalist revival in political science—a return to the roots of
political study. This Handbook begins in that most appropriate of places, an
institutionalist call to arms by March and Olsen themselves.

While the older study of institutions is often caricatured today as having been
largely descriptive and atheoretical, more nuanced accounts of the origins of the
professionalized study of politics recall the profession’s early focus on political
institutions as prescriptive based on comparative, historical, and philosophical
considerations (see especially Chapter 6). The older studies of institutions were
rooted in law and legal institutions, focusing not only on how “the rules” chan-
neled behavior, but also on how and why the rules came into being in the first
place, and, above all, whether or not the rules worked on behalf of the common
good.

As political science foreswore its historical, legal, and philosophical foundations,
it borrowed deeply from economics, sociology, anthropology, and social and (later)
cognitive psychology—the currents of knowledge that formed the bases of the
“behavioral revolution” (Dahl 1961). That revolution followed from empirical
observations in organizational and industrial sociology and psychology that
revealed discrepancies between behaviors and organization forms noted in the
1930s (Roethlisberger and Dickson 1939). People frequently did not adhere to the
rules, and informal groups of peers often became more influential than the formal
organizational settings these individuals found themselves in. Moreover, the advent
of the technology of mass surveys at mid-century allowed researchers to discover
how remote average citizens were from the normative role of involved rationality
toward and comprehension of the political environment (Campbell et al. 1960).
The institutions of constitutional government seemed to operate at some distance
from the cognitive limits of citizens.

The return of institutions to the mainstream of political studies arose, in part,
from comparative behavioral research suggesting that differences in behavior more
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likely flowed from variations in political organization than in essential variability
between citizenries of different political systems (Converse and Pierce 1986). But
there also was a suspicion that less sophisticated versions of the behavioral revo-
lution had run their course—that “opinions” were free-floating and unhinged
from incentives to behave on them and that opinions were being treated as
increasingly endogenous, that is, individuals had either more or less structure to
their beliefs. What were the consequences, if any, of opinion? That question and the
need to understand the nature of continuity and change were fundamental to the
resurgence of institutions as a focus of analysis. Because institutions channeled the
opportunities and incentives for behavior or induced powerful insulation to
change, opinion distributions by themselves told us little.

Political scientists’ return to the study of institutions has been explored and
developed in many venues, most visibly perhaps by James March and Johan Olsen
(1984, 1989, 1995). As has become clear by the numerous essays examining the
institutional and historical turn of political science, no single orientation charac-
terizes the vast scholarship that falls under the heading of neoinstitutionalism
(see, among others, Hall and Taylor 1996; Pierson and Skocpol 2002). And as the
chapters in Part II of this volume attest, the range of theoretical approaches
underlying the contemporary study of institutions is remarkably diverse, let alone
the range of empirical and methodological orientations.

Despite the incredible growth in institutional studies in recent decades, we lack a
singular definition of an institution on which students of politics can find wide
agreement. Indeed, if anything, we have witnessed an even greater diversity of ideas
over the period as to what constitutes an institution. This range of ideas is
consequential: it signals that there are also considerable differences of view about
why and how we should study institutions, about the impact of institutions, and
indeed about the extent to which institutions may be thought to be endogenous
(independent or autonomous) or inextricably exogenous (woven into traditions,
culture, norms, and preferences).

There is no doubt that institutions are said to do quite a lot. For example, they
may be thought to embed history and political thought and to reflect, therefore, a
set of traditions and practices, whether written or unwritten. Institutions thus can
be interpreted as reflecting habits and norms, more likely to be evolved than to be
created. But institutions also may be seen as architecture and as rules that deter-
mine opportunities and incentives for behavior, inclusion and exclusion of poten-
tial players, and structuring the relative ease or difficulty of inducing change, and
the mechanisms through which change may be facilitated or denied.

Rational-choice institutionalists think of institutions as a system of rules and
incentives. They remind us that this way of seeing institutions has traditions in
law, but also in political engineering. The founders of American political science
were themselves proponents of a science of political engineering to improve the
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common good—or at least they so justified these efforts in this way. Of course, the
founders of the political science profession in the USA were themselves greatly
affected by the temper of their times (the emergence of middle-class Progressivism
as a political force) which emphasized the reform of political institutions as a way of
weeding out both corruption and partisanship from politics—with the aim of
reorganizing politics more in the form of administration. The institutional reform
motif of American political science in the early twentieth century reflected not only
the reform focus of its time but also the idiosyncrasies of its own political culture.
Political institutions were largely seen as endogenous: rules, design, structures. It was
plausible to imagine institutions in this particular way in a society that had devel-
oped a strong legalistic tradition based on written documents and that lacked a past
struggle between aristocracy and commerce or a powerful working class mobiliza-
tion. Thus, there was little history—or so it was perceived—to be embedded into
American governing institutions other than through its colonial experience.

Defined as rules, design, and structures, institutions are a potential variable in
the political process. In this view, rules that define institutions or that alter
thresholds for participation in the institution are likely to be contested to the
immediate political advantage of some set of actors over another. Institutions in
this sense provide arenas for conflict, and efforts to alter them stimulate conflict
inasmuch as they change the rules of the game in such a way as to alter the
allocation of advantages and disadvantages. From this vantage point rules are
never neutral, but are instead part of a struggle between challengers and holders
of power.

Still, a more prevalent view of institutions as rules—derived from economic
models of cooperation—suggests that institutions may be the product of agree-
ments that are Pareto optimal—that is, one party is made better off, but no one is
made worse off. Log rolls, reciprocities, mutual advantages also produce new
institutional arrangements. And there is a reciprocal relationship here; that is,
institutions of certain forms, particularly ones that fragment power and provide
multiple veto points, are likely to induce log rolling, reciprocities, and mutual back
scratching. Such conditions make coherent change or direction and central lead-
ership less likely, all things equal, though hardly impossible.

Inevitably, institutions advantage some in the short term and disadvantage
others, but the long run may be a different story. The same rules and structures
may, over longer stretches of time, provide advantages or disadvantages to different
interests, indeed even reversing which interests are advantaged or disadvantaged.
The so-called filibuster rule of the US Senate, ironically the product of an effort to
create greater institutional efficiencies by deterring tiny minorities from tying up
the Senate indefinitely, clearly helps concerted and substantial minorities and
frustrates majorities that are less than supermajorities. It had been used by
conservatives to block liberals’ civil rights agendas. Now it is being used by liberals
to forestall the aims of conservatives. In this sense—what goes around comes
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around—institutions that strengthen the blocking power of minorities may be
remarkably equitable, though perhaps only when viewed in historical, rather than
immediate, terms.

Historical institutionalists see institutions as continuities. As they point out,
institutions are meant to be preservative. Indeed, the emphasis on path dependence
is another way of saying that the transaction costs of doing things differently is
almost always prohibitively high, although dire conditions may reduce the mar-
ginal costs of change. But if institutions are about preservation, politics is about
manipulation and leadership is about overturning constraints. Consequently,
institutions are like dried cement. Cement can be uprooted when it has dried,
but the effort to do so is substantial. It is easier to alter the substance before it
hardens. Exiting leaders want to harden their preferences through institutions; new
leaders often want to extirpate the past. The consequence is that institutions may
be designed to fail. Given uncertainty about future political control, majorities may
prefer to hedge their bets (Tsebelis 1990) or even prefer to design ineffective
institutions than risk having their creations used against them (Moe 1990).

Institutions, of course, are constituted at many levels. They may be constitu-
tional; they may be procedural; and they may be programmatic—for example,
national health insurance or national pension systems. One should expect pro-
grams that have been durable and thus thought of as being institutionalized to be
more responsive to exogenous shocks than changes at the constitutional level. But
it is not always clear that this logic obtains in a general sense. Durable programs are
partly a reflection of the real financial costs of altering them and the political costs
of changing popular programs. Changing the social security system wholesale by
privatizing it could be done in an authoritarian system under the Pinochet
government in Chile, but it has proven to be much more complicated in demo-
cratic systems. The cumulative weight of past choices—which help to shape actors’
preferences, routines, and expectations—plus the preferences of stable majorities
inhibit large-scale or relatively rapid change.

Clearly, in any conception of institutions, the cost of change whether formal or
non-formal and whether financial or organizational must be part of what an
institution confers. Equally, the political costs of trying to disturb the status quo
are far greater where the struggle involves many actors with diverse preferences
rather than only a few with homogeneous preferences. So, any system that makes
decision-making difficult tends toward the preservation of existing institutions.
But none of this is absolute.

Sociological institutionalism sees institutions as norms and culture. It points to
an alternative view, which suggests that institutions are almost wholly exogenous,
by which they mean that the history and norms of a polity become embedded into
institutions. We think of institutions in this perspective as exogenous, because it is
hard to consider them as creations of ambitious political actors. Instead,
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institutions are viewed as independent entities that over time shape a polity by
influencing actors’ preferences, perceptions, and identities. Individuals are
governed, as March and Olsen (1989, 1995) would say, by the “logic of appropri-
ateness”—meaning that institutions can be considered as embedding rules and
routines that define what constitutes appropriate action. Rather than acting out of
overt rational self-interest, individuals are said to behave according to their sense of
duty and obligation as structured by prevailing rules and routines. However, when
preferences are sufficiently homogeneous, it may be in one’s self-interest to
get along rather than be seen as a deviant.

This view of institutions has implications for the character and pace of institu-
tional change. We might say that there is a superstability to institutions because
they are woven into an historical and normative fabric. In other words, there are no
obvious means of altering institutions, short of significant social, cultural, or
political change. The important implication is that institutions evolve in a rather
indeterminate way, resembling if anything geological shifts and drift, rather than
conscious design. This geological view recalls the perspective of institutional
scholars of the early twentieth century, such as Edward Sait, who viewed institu-
tions as “coral reefs” that grew by “slow accretions” (Sait 1938). The historical
approach underlying this view of institutions as norms and culture should thus
come as No surprise.

This brief survey of the multiple conceptions of institutions provides an apt
launching point for this volume on political institutions. It may be that this
book raises more questions than it answers about the origins, evolution, and
impact of institutions on politics and policy alike. Our hunch is that such questions
and controversies will remain central to the agendas of political scientists for some
time to come. Where do institutions come from? How have they evolved and often
hardened over time? How difficult or easy are the rules governing their change?
What are the consequences of institutions for political behavior and policy out-
comes? Can institutions resist exogenously induced pressures for change including
leaders’ efforts to overturn the past? These questions are at the heart of the chapters
that follow—questions that we trust will continue to energize research on politics
in the years to come.

Starting with a statement from the founders of the “new institutionalism,” Part
II builds on various attempts (Hall 1996; Lowndes 1996; Peters 1999) to characterize
the diversity of institutional approaches. It surveys several theoretical approaches,
including normative institutionalism, rational choice institutionalism, historical
institutionalism, international institutionalism, constructed institutionalism, and
network institutionalism, as well as older traditions. Part III covers the traditional
concerns of political science with constitutions, federalism, executives, legislatures,
courts, parties, etc. These reflect the broadening concerns of the field in recent years
with chapters on international institutions and the institutions of state and civil
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society. Furthermore, these reflect more recent interest in theory and the con-
structed nature of institutions. Finally, Part IV provides four reflections on “the
state of the art” by some of the master practitioners of the field.

In his Pensées, Joseph Joubert (1842) advised, “One of the surest ways of killing a
tree is to lay bare its roots. It is the same with institutions. We must not be too
ready to disinter the origins of those we wish to preserve.” We disinter institutions,
not to kill them, but rather to learn from them as repositories of our collective
experience.

For any book on this scale, the editors need help. Rod Rhodes would like to
thank Bob Goodin and Mary Hapel. Sarah Binder would like to thank Alan
Murphy for research assistance. All the editors would like to thank the contributors
for their patience and cooperation when asked to revise their chapters.
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PART 1

INTRODUCTION







CHAPTER1

ELABORATING THE
“NEW
INSTITUTIONALISM”

JAMES G. MARCH
JOHAN P. OLSEN

1 AN INSTITUTIONAL PERSPECTIVE

An institution is a relatively enduring collection of rules and organized practices,
embedded in structures of meaning and resources that are relatively invariant in the
face of turnover of individuals and relatively resilient to the idiosyncratic preferences
and expectations of individuals and changing external circumstances (March and
Olsen 1989, 1995). There are constitutive rules and practices prescribing appropriate
behavior for specific actors in specific situations. There are structures of meaning,
embedded in identities and belongings: common purposes and accounts that give
direction and meaning to behavior, and explain, justify, and legitimate behavioral
codes. There are structures of resources that create capabilities for acting. Institu-
tions empower and constrain actors differently and make them more or less capable
of acting according to prescriptive rules of appropriateness. Institutions are also
reinforced by third parties in enforcing rules and sanctioning non-compliance.*

* We thank Robert E. Goodin for constructive comments.
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While the concept of institution is central to much political analysis, there is
wide diversity within and across disciplines in what kinds of rules and relations are
construed as “institutions” (Goodin 1996, 20). Moreover, approaches to political
institutions differ when it comes to how they understand (a) the nature of
institutions, as the organized setting within which modern political actors most
typically act; (b) the processes that translate structures and rules into political
impacts; and (c) the processes that translate human behavior into structures and
rules and establish, sustain, transform, or eliminate institutions.

Institutionalism, as that term is used here, connotes a general approach to the
study of political institutions, a set of theoretical ideas and hypotheses concerning
the relations between institutional characteristics and political agency, perform-
ance, and change. Institutionalism emphasizes the endogenous nature and social
construction of political institutions. Institutions are not simply equilibrium
contracts among self-seeking, calculating individual actors or arenas for contend-
ing social forces. They are collections of structures, rules, and standard operating
procedures that have a partly autonomous role in political life.

Institutionalism comes in many flavors, but they are all perspectives for under-
standing and improving political systems. They supplement and compete with two
other broad interpretations of politics. The first alternative is a rational actor
perspective which sees political life as organized by exchange among calculating,
self-interested actors. The second alternative is a cultural community perspective
which sees political life as organized by shared values and world-views in a
community of common culture, experience, and vision. The three perspectives—
institutional, rational actors, and cultural community—are not exclusive. Most
political systems can be interpreted as functioning through a mix of organizing
principles. Nor are the perspectives always easy to distinguish. True believers in any
one of the three can reduce each of the other two to the status of a “special case” of
their preferred alternative. Pragmatically, however, the three perspectives are differ-
ent. They focus attention on different aspects of political life, on different explana-
tory factors, and on different strategies for improving political systems.

The key distinctions are the extent to which a perspective views the rules and
identities defined within political institutions as epiphenomena that mirror envir-
onmental circumstances or predetermined individual preferences and initial
resources; and the extent to which a perspective pictures rules and identities
as reproduced with some reliability that is, at least in part, independent of
environmental stability or change.

Within an institutional perspective, a core assumption is that institutions create
elements of order and predictability. They fashion, enable, and constrain political
actors as they act within a logic of appropriate action. Institutions are carriers of
identities and roles and they are markers of a polity’s character, history, and visions.
They provide bonds that tie citizens together in spite of the many things that divide
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them. They also impact institutional change, and create elements of “historical
inefficiency”.

Another core assumption is that the translation of structures into political action
and action into institutional continuity and change, are generated by comprehen-
sible and routine processes. These processes produce recurring modes of action and
organizational patterns. A challenge for students of institutions is to explain how
such processes are stabilized or destabilized, and which factors sustain or interrupt
ongoing processes.

To sketch an institutional approach, this chapter elaborates ideas presented over
twenty years ago in “The New Institutionalism: Organizational Factors in Political
Life” (Marchand Olsen1984). The intent of the article was to suggest some theoretical
ideas that might shed light on particular aspects of the role of institutions in
political life. The aspiration was not to present a full-blown theory of political
institutions, and no such theory is currently available. The ideas have been chal-
lenged and elaborated over the last twenty years,! and we continue the elaboration,
without making an effort to replace more comprehensive reviews of the different
institutionalisms, their comparative advantages, and the controversies in the field.2

2 THEORIZING POLITICAL INSTITUTIONS

The status of institutionalism in political science has changed dramatically over the
last fifty years—from an invective to the claim that “we are all institutionalists
now” (Pierson and Skocpol 2002, 706). The behavioral revolution represented an
attack upon a tradition where government and politics were primarily understood
in formal-legal institutional terms. The focus on formal government institutions,
constitutional issues, and public law was seen as “unpalatably formalistic and old-
fashioned” (Drewry 1996, 191), and a standard complaint was that this approach
was “relatively insensitive to the nonpolitical determinants of political behavior
and hence to the nonpolitical bases of governmental institutions” (Macridis
1963, 47). The aspiration was to penetrate the formal surface of governmental

1 March and Olsen 1984, 1986, 1989, 1995, 1998, 2006. Some have categorized this approach as
“normative” institutionalism (Lowndes 1996, 2002; Peters 1999; Thoenig 2003). “Normative” then
refers to a concern with norms and values as explanatory variables, and not to normative theory in the
sense of promoting particular norms (Lowndes 2002, 95).

2 Goodin 1996; Peters 1996, 1999; Rothstein 1996; Thelen 1999; Pierson and Skocpol 2002; Weingast
2002; Thoenig 2003.
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institutions and describe and explain how politics “really works” (Eulau and March
1969, 16).

Theorizing political institutions, Polsby, for example, made a distinction
between seeing a legislature as an “arena” and as “transformative.” The distinction
reflected variation in the significance of the legislature; its independence from
outside influence and its capacity to mould and transform proposals from
whatever source into decisions. In an arena-legislature, external forces were
decisive; and one did not need to know anything about the internal characteristics
of the legislature in order to account for processes and outcomes. In a transforma-
tive-legislature, internal structural factors were decisive. Polsby also suggested
factors that made it more or less likely that a legislature would end up as an
arena, or as a transformative institution (Polsby 1975, 281, 291-2).

More generally, students of politics have observed a great diversity of organized
settings, collectivities, and social relationships within which political actors have
operated. In modern society the polity is a configuration of many formally
organized institutions that define the context within which politics and governance
take place. Those configurations vary substantially; and although there are dissent-
ers from the proposition, most political scientists probably would grant that the
variation in institutions accounts for at least some of the observed variation in
political processes and outcomes. For several centuries, the most important setting
has been the territorial state; and political science has attended to concrete political
institutions, such as the legislature, executive, bureaucracy, judiciary, and the
electoral system.

Our 1984 article invited a reappraisal of how political institutions could be
conceptualized, to what degree they have independent and endurable implications,
the kinds of political phenomena they impact, and how institutions emerge, are
maintained, and change:

First, we argued for the relative autonomy and independent effects of political institutions
and for the importance of their organizational properties. We argued against understanding
politics solely as reflections of society (contextualism) or as the macro aggregate
consequences of individual actors (reductionism).

Second, we claimed that politics was organized around the interpretation of life and the
development of meaning, purpose, and direction, and not only around policy making and
the allocation of resources (instrumentalism).

Third, we took an interest in the ways in which institutionalized rules, norms, and standard
operating procedures impacted political behavior, and argued against seeing political action
solely as the result of calculation and self interested behavior (utilitarianism).

Fourth, we held that history is “inefficient” and criticized standard equilibrium models
assuming that institutions reach a unique form conditional on current circumstances and
thus independent of their historical path (functionalism).

In this view, a political order is created by a collection of institutions that fit more
or less into a coherent system. The size of the sector of institutionalized activity
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changes over time and institutions are structured according to different principles
(Berger and Luckmann 1967; Eisenstadt 1965). The varying scopes and modes of
institutionalization affect what collectivities are motivated to do and what they are
able to do. Political actors organize themselves and act in accordance with rules and
practices which are socially constructed, publicly known, anticipated, and accepted.
By virtue of these rules and practices, political institutions define basic rights and
duties, shape or regulate how advantages, burdens, and life-chances are allocated in
society, and create authority to settle issues and resolve conflicts.

Institutions give order to social relations, reduce flexibility and variability in
behavior, and restrict the possibilities of a one-sided pursuit of self-interest or
drives (Weber 1978, 40—3). The basic logic of action is rule following—prescriptions
based on a logic of appropriateness and a sense of rights and obligations derived
from an identity and membership in a political community and the ethos,
practices, and expectations of its institutions.> Rules are followed because they
are seen as natural, rightful, expected, and legitimate. Members of an institution
are expected to obey, and be the guardians of, its constitutive principles and
standards (March and Olsen 1989, 2006).

Institutions are not static; and institutionalization is not an inevitable process;
nor is it unidirectional, monotonic, or irreversible (Weaver and Rockman 1993).
In general, however, because institutions are defended by insiders and validated by
outsiders, and because their histories are encoded into rules and routines, their
internal structures and rules cannot be changed arbitrarily (March and Olsen 1989;
Offe 2001). The changes that occur are more likely to reflect local adaptation to
local experience and thus be both relatively myopic and meandering, rather than
optimizing, as well as “inefficient,” in the sense of not reaching a uniquely optimal
arrangement (March 1981). Even when history is relatively “efficient,” the rate of
adaptation is likely to be inconsistent with the rate of change in the environment to
which the institution is adapting.

3 INSTITUTIONAL IMPACTS ON POLITICAL
AcTOoRS AND OUTCOMES

Although it is argued that much of the “established wisdom” about the effects of
political institutions is very fragile (Rothstein 1996, 155), scholars who deal with

3 “Appropriateness” refers to a specific culture. There is no assumption about normative super
iority. A logic of appropriateness may produce truth telling, fairness, honesty, trust, and generosity,
but also blood feuds, vendettas, and ethnic conflicts in different cultures (March and Olsen 2006).
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political institutions are generally less concerned with whether institutions matter,
than to what extent, in what respects, through what processes, under what condi-
tions, and why institutions make a difference (Weaver and Rockman 1993; Egeberg
2003, 2004; Orren and Skowronek 2004). In this tradition, institutions are
imagined to organize the polity and to have an ordering effect on how authority
and power is constituted, exercised, legitimated, controlled, and redistributed.
They affect how political actors are enabled or constrained and the governing
capacities of a political system. Institutions simplify political life by ensuring that
some things are taken as given. Institutions provide codes of appropriate behavior,
affective ties, and a belief in a legitimate order. Rules and practices specify what is
normal, what must be expected, what can be relied upon, and what makes sense in
the community; that is, what a normal, reasonable, and responsible (yet fallible)
citizen, elected representative, administrator, or judge, can be expected to do in
various situations.

It is commonplace to observe that the causal relation between institutional
arrangements and substantive policy is complex. Usually, causal chains are indirect,
long, and contingent (Weaver and Rockman 1993), so that political institutions can
be expected to constrain and enable outcomes without being the immediate and
direct cause of public policy. The same arrangement can have quite different
consequences under different conditions. The disentanglement of institutional
effects is particularly difficult in multilevel and multicentered institutional
settings, characterized by interactions among multiple autonomous processes
(Orren and Skowronek 2004; March and Olsen 2006).

One cluster of speculations about the effects of institutions focuses on rules and
routines. The basic building blocks of institutions are rules, and rules are connected
and sustained through identities, through senses of membership in groups and
recognition of roles. Rules and repertoires of practices embody historical experi-
ence and stabilize norms, expectations, and resources; they provide explanations
and justifications for rules and standard ways of doing things (March and Olsen
1989, 1995). Subject to available resources and capabilities, rules regulate organiza-
tional action. That regulation, however, is shaped by constructive interpretations
embedded in a history of language, experience, memory, and trust (Dworkin 1986;
March and Olsen 1989). The openness in interpretation means that while institu-
tions structure politics and governance and create a certain “bias” (Schattschneider
1960), they ordinarily do not determine political behavior or outcomes in detail.
Individuals may, and may not, know what rules there are and what they prescribe
for specific actors in specific situations. There may be competing rules
and competing interpretations of rules and situations. Indeed, the legitimacy of
democratic political institutions is partly based on the expectation that they will
provide open-ended processes without deterministic outcomes (Pitkin 1967).

A central theme of organization theory is that identification and habituation are
fundamental mechanisms in shaping behavior. In institutionalized worlds actors
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are socialized into culturally defined purposes to be sought, as well as modes of
appropriate procedures for pursuing the purposes (Merton 1938, 676). Members of
an organization tend to become imbued not only with their identities as belonging
to the organization but also with the various identities associated with different
roles in the organization. Because they define themselves in terms of those iden-
tities, they act to fulfill them rather than by calculating expected consequences
(Simon 1965, 115, 136).

Observing that political actors sometimes deviate from what rules prescribe,
institutional scholars have distinguished between an institutional rule and its
behavioral realization in a particular instance (Apter 1991). They have sought an
improved understanding of the types of humans selected and formed by different
types of institutions and processes, how and why different institutions achieve
normative reliability (Kratochwil 1984), and under what institutional conditions
political actors are likely to be motivated and capable of complying with codes of
appropriate behavior. The coexistence of the logic of appropriateness and the logic
of consequences, for example, also raises questions about how the two interact,
which factors determine the salience of different logics, and the institutional
conditions under which each logic is likely to dominate.*

With whom one identifies is affected by factors such as how activities are
subdivided in an organization, which positions individuals have and their respon-
sibilities. It makes a difference how interaction, attention, experience, and memory
are organized, the degree to which goals are shared, and the number of individual
needs satisfied by the organization. Identification is also affected by tenure and
turnover, the ratio of veterans to newcomers, opportunities for promotion and
average time between promotions, job offers from outside, external belongings,
and the prestige of different groups (March and Simon 1958; Lagreid and Olsen
1984).

Strong identification with a specific organization, institution, or role can
threaten the coherence of the larger system. It has, in particular, been asked to
what degree political order is achievable in multicultural societies where it is
normatively problematic and probably impossible to create common identities
through the traditional nation-building techniques (Weber 1977). For example, in
the European Union, national identities are dominant. Identities are, nevertheless,
increasingly influenced by issues and networks that cross national boundaries
and there is no single center with control over education, socialization, and
indoctrination (Herrmann, Risse, and Brewer 2004; Checkel 2005). The vision of
“constitutional patriotism” reflects a belief in the forming capacity of shared
institutions and that political participation will fashion a post-national civic

4 March and Olsen 1998, 2006; Fehr and Géchter 1998; Isaac, Mathieu, and Zajac 1991; Olsen 2001,
2005.
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European identity (Habermas 1994). Still, it is difficult to balance the development
of common political institutions and the protection of cultural diversity. It is
argued that the EU will face deadlock if governance aims at cultural homogeneity
and that the EU needs institutions that protect cultural diversity as a foundation
for political unity and collective identity, without excluding the possibility of
transforming current identities (Kraus 2004).

Over the last few years, students of political institutions have learned more
about the potential and the limitations of institutional impacts on policy and
political actors. More is known about the processes through which individuals
are transformed into office holders and rule followers with an ethos of self-
discipline, impartiality, and integrity; into self-interested, utility maximizing
actors; or into cooperating actors oriented towards the policy networks they
participate in. More is also known about the processes through which senses of
civic identities and roles are learned, lost, and redefined (March and Olsen 1995;
Olsen 2005). Still, accomplishments are dwarfed by the number of unanswered
questions about the processes that translate structures and rules into political
impacts and the factors that impinge upon them under different conditions.
This is also true for how institutional order impacts the dynamics of institutional
change.

These interests in describing the effects of institutions are supplemented by
interests in designing them, particularly in designing them for democratic political
systems. The more difficult it is to specify or follow stable rules, the more democ-
racies must rely on institutions that encourage collective interpretation through
social processes of interaction, deliberation, and reasoning. Political debates and
struggles then connect institutional principles and practices and relate them to the
larger issues, how society can and ought to be organized and governed. Doing
so, they fashion and refashion collective identities and defining features of the
polity—its long-term normative commitments and causal beliefs, its concepts
of the common good, justice, and reason, and its organizing principles and
power relations.

Legitimacy depends not only on showing that actions accomplish appropriate
objectives, but also that actors behave in accordance with legitimate procedures
ingrained in a culture (Meyer and Rowan 1977; March and Olsen 1986). There is,
furthermore, no perfect positive correlation between political effectiveness and
normative validity. The legitimacy of structures, processes, and substantive
efficiency do not necessarily coincide. There are illegitimate but technically efficient
means, as well as legitimate but inefficient means (Merton 1938). In this perspec-
tive, institutions and forms of government are assessed partly according to their
ability to foster the virtue and intelligence of the community. That is, how they
impact citizens’ identities, character, and preferences—the kind of person they are
and want to be (Mill 1962, 30—5; Rawls 1993, 269).
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4 INSTITUTIONAL ORDER AND CHANGE

The dynamics of institutional change include elements of design, competitive
selection, and the accidents of external shocks (Goodin 1996, 24—5). Rules, routines,
norms, and identities are both instruments of stability and arenas of change.
Change is a constant feature of institutions and existing arrangements impact
how institutions emerge and how they are reproduced and changed. Institutional
arrangements can prescribe and proscribe, speed up and delay change; and a key to
understanding the dynamics of change is a clarification of the role of institutions
within standard processes of change.

Most contemporary theories assume that the mix of rules, routines, norms, and
identities that describe institutions change over time in response to historical
experience. The changes are neither instantaneous nor reliably desirable in the
sense of moving the system closer to some optimum. As a result, assumptions of
historical efficiency cannot be sustained (March and Olsen 1989; March 1994). By
“historical efficiency” we mean the idea that institutions become in some sense
“better” adapted to their environments and quickly achieve a uniquely optimum
solution to the problem of surviving and thriving. The matching of institutions,
behaviors, and contexts takes time and has multiple, path-dependent equilibria.
Adaptation is less automatic, less continuous, and less precise than assumed by
standard equilibrium models and it does not necessarily improve efficiency and
survival.

The processes of change that have been considered in the literature are primarily
processes of single-actor design (in which single individual actors or collectivities
that act as single actors specify designs in an effort to achieve some fairly well-
specified objectives), conflict design (in which multiple actors pursue conflicting
objectives and create designs that reflect the outcomes of political trading and
power), learning (in which actors adapt designs as a result of feedback from
experience or by borrowing from others), or competitive selection (in which
unvarying rules and the other elements of institutions compete for survival and
reproduction so that the mix of rules changes over time).

Each of these is better understood theoretically than it is empirically. Institutions
have shown considerable robustness even when facing radical social, economic,
technical, and cultural change. It has often been assumed that the environment has
a limited ability to select and eliminate political institutions and it has, for example,
been asked whether governmental institutions are immortal (Kaufman 1976). In
democracies political debate and competition has been assigned importance as
sources of change. Yet, institutions seem sometimes to encourage and sometimes to
obstruct reflection, criticism, and opposition. Even party structures in competitive
systems can become “frozen” (Lipset and Rokkan 1967).
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The ideal that citizens and their representatives should be able to design political
institutions at will, making governing through organizing and reorganizing insti-
tutions an important aspect of political agency, has been prominent in both
democratic ideology and the literature. Nevertheless, historically the role of
deliberate design, and the conditions under which political actors can get beyond
existing structures, have been questioned (Hamilton, Jay, and Madison 1787 [1964,
1]; Mill 1861 [1962, 1]). In spite of accounts of the role of heroic founders and
constitutional moments, modern democracies also seem to have limited capacity
for institutional design and reform and in particular for achieving intended effects
of reorganizations (March and Olsen 1983; Goodin 1996; Offe 2001). Constitutions
limit the legitimacy of design. The need for major intervention may be modest
because routine processes of learning and adaptation work fairly well and the
capability may be constrained by inadequate causal understanding, authority,
and power (Olsen 1997).

The standard model of punctuated equilibrium assumes discontinuous change.
Long periods of institutional continuity, where institutions are reproduced, are
assumed to be interrupted only at critical junctures of radical change, where
political agency (re)fashions institutional structures. In this view, institutions are
the legacy of path dependencies, including political compromises and victories.5
Massive failure is an important condition for change.

The assumption, that institutional structures persist unless there are external
shocks, underestimates both intra- and interinstitutional dynamics and sources
of change. Usually, there is an internal aspiration level pressure for change caused
by enduring gaps between institutional ideals and institutional practices (Bro-
derick 1970). Change can also be rule-governed, institutionalized in specific units
or sub-units, or be generated by the routine interpretation and implementation
of rules. Typically, an institution can be threatened by realities that are mean-
ingless in terms of the normative and causal beliefs on which it is founded, and
efforts to reduce inconsistency and generate a coherent interpretation are a
possible source of change (Berger and Luckmann 1967, 103). As people gradually
get or lose faith in institutional arrangements, there are routine switches
between institutional repertoires of standard operating procedures and struc-
tures. Reallocation of resources also impacts the capability to follow and enforce
different rules and therefore the relative significance of alternative structures
(March and Olsen 1995).

Thus, a focus on “critical junctures” may underestimate how incremental steps
can produce transformative results (Streeck and Thelen 2005). For example, in the
post-Second World War period most Western democracies moved stepwise towards
an intervening welfare state and a larger public sector. The Scandinavian countries,

5 Krasner 1988; Thelen 1999; Pierson and Skocpol 2002; Orren and Skowronek 2004; Pierson 2004.
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in particular, saw a “revolution in slow motion” (Olsen, Roness, and Seetren 1982).
Since the end of the 1970s most Western democracies have moved incrementally in
a neoliberal direction, emphasizing voluntary exchange, competitive markets, and
private contracts rather than political authority and democratic politics. Suleiman,
for example, argues that the reforms add up to a dismantling of the state. There has
been a tendency to eliminate political belongings and ties and turn citizens into
customers. To be a citizen requires a commitment and a responsibility beyond the
self. To be a customer requires no such commitment and a responsibility only to
oneself (Suleiman 2003, 52, 56).

Institutions face what is celebrated in theories of adaptation as the problem
of balancing exploitation and exploration. Exploitation involves using existing
knowledge, rules, and routines that are seen as encoding the lessons of history.
Exploration involves exploring knowledge, rules, and routines that might come
to be known (March 1991). Rules and routines are the carriers of accumulated
knowledge and generally reflect a broader and a longer experience than
the experience that informs any individual actor. By virtue of their long-term
adaptive character, they yield outcome distributions that are characterized
by relatively high means. By virtue of their short-term stability and their
shaping of individual actions, they give those distributions relatively high reliability
(low variability). In general, following the rules provides a higher average return
and a lower variance on returns than does a random draw from a set of deviant
actions proposed by individuals. The adaptive character of rules (and thus of
institutions) is, however, threatened by their stability and reliability. Although
violation of the rules is unlikely to be a good idea, it sometimes is; and without
experimentation with that possibility, the effectiveness of the set of rules decays
with time.

It is obvious that any system that engages only in exploitation will become
obsolescent in a changing world, and that any system that engages only in explor-
ation will never realize the potential gains of its discoveries. What is less obvious,
indeed is ordinarily indeterminate, is the optimal balance between the two. The
indeterminacy stems from the way in which the balance depends on trade-offs
across time and space that are notoriously difficult to establish. Adaptation itself
tends to be biased against exploration. Since the returns to exploitation are
typically more certain, sooner, and more in the immediate neighborhood than
are the returns to exploration, adaptive systems often extinguish exploratory
options before accumulating sufficient experience with them to assess their
value. As a result, one of the primary concerns in studies of institutional change
is with the sources of exploration. How is the experimentation necessary
to maintain effectiveness sustained in a system infused with the stability and
reliability characteristic of exploitation (March 1991)?

Most theories of institutional change or adaptation, however, seem to be
exquisitely simple relative to the reality of institutions that is observed. While the
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concept of institution assumes some internal coherence and consistency, conflict is
also endemic in institutions. It cannot be assumed that conflict is solved
through the terms of some prior agreement (constitution, coalition agreement,
or employment contract) and that all participants agree to be bound by institu-
tional rules. There are tensions, “institutional irritants,” and antisystems, and the
basic assumptions on which an institution is constituted are never fully accepted by
the entire society (Eisenstadt 1965, 41; Goodin 1996, 39). There are also competing
institutional and group belongings. For instance, diplomacy as an institution
involves an inherent tension between being the carrier of the interests and policies
of a specific state and the carrier of transnational principles, norms, and rules
maintained and enacted by the representatives of the states in mutual interaction
(Batora 2005).

Institutions, furthermore, operate in an environment populated by other insti-
tutions organized according to different principles and logics. No contemporary
democracy subscribes to a single set of principles, doctrines, and structures. While
the concept “political system” suggests an integrated and coherent institutional
configuration, political orders are never perfectly integrated. They routinely face
institutional imbalances and collisions (Pierson and Skocpol 2002; Olsen
2004; Orren and Skowronek 2004) and “politics is eternally concerned with the
achievement of unity from diversity” (Wheeler 1975, 4). Therefore, we have to go
beyond a focus on how a specific institution affects change and attend to how the
dynamics of change can be understood in terms of the organization, interaction,
and collisions among competing institutional structures, norms, rules, identities,
and practices.

Within a common set of generalized values and beliefs in society, modernity
involved a large-scale institutional differentiation between institutional spheres
with different organizational structures, normative and causal beliefs, vocabularies,
resources, histories, and dynamics. Institutional interrelations varied and changed.
Institutions came to be specialized, differentiated, autonomous, and autopoietic—
self-referential and self-produced with closure against influence from the environ-
ment (Teubner 1993). There are strains and tensions and at transformative points in
history institutions can come in direct confrontation. In different time periods the
economy, politics, organized religion, science, etc. can all lead or be led and one
cannot be completely reduced either to another or to some transcendent spirit
(Gerth and Mills 1970, 328—57; Weber 1978).

A distinction, then, has to be made between change within fairly stable institu-
tional and normative frameworks and change in the frameworks themselves. For
example, there are routine tensions because modern society involves several criteria
of truth and truth-finding. It makes a difference whether an issue is defined as a
technical, economic, legal, moral, or political question and there are clashes
between, for instance, legal and scientific conceptions of reality, their starting
assumptions, and methods of truth-finding and interpretation (Nelken 1993, 151).
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Likewise, there are tensions between what is accepted as “rational,” “just,” and
a “good argument” across institutional contexts. Different institutions are, for
instance, based on different conceptions of both procedural fairness and outcome
fairness and through their practices they generate different expectations about how
interaction will be organized and different actors will be treated (Isaac, Mathieu,
and Zajac 1991, 336, 339).

There are also situations where an institution has its raison d’étre, mission,
wisdom, integrity, organization, performance, moral foundation, justice, prestige,
and resources questioned and it is asked whether the institution contributes to
society what it is supposed to contribute. There are radical intrusions and attempts
to achieve ideological hegemony and control over other institutional spheres, as
well as stern defenses of institutional mandates and traditions against invasion of
alien norms. An institution under serious attack is likely to reexamine its ethos,
codes of behavior, primary allegiances, and pact with society (Merton 1942). There
is rethinking, reorganization, refinancing, and possibly a new “constitutional”
settlement, rebalancing core institutions. Typically, taken-for-granted beliefs and
arrangements are challenged by new or increased contact between previously
separated polities or institutional spheres based on different principles (Berger
and Luckmann 1967, 107-8).

Contemporary systems cope with diversity in a variety of ways. Inconsistencies
are buffered by institutional specialization, separation, autonomy, sequential at-
tention, local rationality, and conflict avoidance (Cyert and March 1963). Incon-
sistencies are also debated in public and a well-functioning public sphere is seen as
a prerequisite for coping with diversity (Habermas 1994). Modern citizens have lost
some of the naive respect and emotional affection for traditional authorities and
the legitimacy of competing principles and structures have to be based on com-
municative rationality and claims of validity. Their relative merits have to be tested
and justified through collective reasoning, making them vulnerable to arguments,
including demands for exceptions and exemptions that can restrict their scope
(Kratochwil 1984, 701).

In general, the Enlightenment-inspired belief in institutional design in the name
of progress is tempered by limited human capacity for understanding and control.
The institutional frames within which political actors act impact their motivations
and their capabilities, and reformers are often institutional gardeners more than
institutional engineers (March and Olsen 1983, 1989; Olsen 2000). They can
reinterpret rules and codes of behavior, impact causal and normative beliefs, foster
civic and democratic identities and engagement, develop organized capabilities,
and improve adaptability (March and Olsen 1995). Yet, they cannot do so arbitrar-
ily and there is modest knowledge about the conditions under which they are likely
to produce institutional changes that generate intended and desired substantive
effects.
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5 THE FRONTIER OF INSTITUTIONALISM

As the enthusiasm for “new institutional” approaches has flourished over the last
twenty years, so also has the skepticism. It has been asked whether institutional
accounts really present anything new; whether their empirical and theoretical
claims can be sustained; whether their explanations are falsifiable; and whether
institutional accounts can be differentiated from other accounts of politics (Jordan
1990; Peters 1999).

It has, however, turned out to be difficult to understand legislatures (Gamm and
Huber 2002), public administration (Olsen 2005), courts of law (Clayton and
Gillman 1999), and diplomacy (Batora 2005) without taking into account their
institutional characteristics. It has also been argued that the study of institutions in
political science has been taken forward (Lowndes 2002, 97); that “there is a future
for the institutional approach” (Rhodes 1995); and even that the variety of new
institutionalisms have “great power to provide an integrative framework” and
may represent the “next revolution” in political science (Goodin and Klingeman
1996, 25).

The “new institutionalism” tries to avoid unfeasible assumptions that require
too much of political actors, in terms of normative commitments (virtue), cogni-
tive abilities (bounded rationality), and social control (capabilities). The rules,
routines, norms, and identities of an “institution,” rather than micro-rational
individuals or macro-social forces, are the basic units of analysis. Yet the spirit is
to supplement rather than reject alternative approaches (March and Olsen 1998,
2006; Olsen 2001). Much remains, however, before the different conceptions of
political institutions, action, and change can be reconciled meaningfully.

The fact that political practice in contemporary political systems now seems
to precede understanding and justification may, however, permit new insights.
Political science is to a large extent based upon the study of the sovereign, territorial
state, and the Westphalian state-system. Yet the hierarchical role of the political
center within each state and the “anarchic” relations between states are undergoing
major transformations, for example in the European Union. An implication is that
there is a need for new ways of describing how authority, rights, obligations,
interaction, attention, experience, memory, and resources are organized, beyond
hierarchies and markets (Brunsson and Olsen 1998). Network institutionalism is
one candidate for understanding both intra- and interinstitutional relations
(Lowndes 2002).

There is also a need to go beyond rational design and environmental dictates as
the dominant logics of institutional change (Brunsson and Olsen 1998). There is a
need for improved understanding of the processes that translate political action
into institutional change, how an existing institutional order impacts the dynamics
of change, and what other factors can be decisive. The list of questions is long,
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indeed (Thelen 1999; Orren and Skowronek 2004; Streeck and Thelen 2005). Which
institutional characteristics favor change and which make institutions resistant to
change? Which factors are likely to disrupt established patterns and processes of
institutional maintenance and regeneration? What are the interrelations between
change in some (parts of) institutions and continuity in others, and between
incremental adaptation and periods of radical change? Under what conditions
does incremental change give a consistent and discernable direction to change
and how are the outcomes of critical junctures translated into lasting legacies?
Which (parts of) political institutions are understood and controlled well enough
to be designed and also to achieve anticipated and desired effects?
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CHAPTER 2

RATIONAL CHOICE
INSTITUTIONALISM

KENNETH A. SHEPSLE

“An irrational passion for dispassionate rationality will take all the joy out of life,”
wrote the economist John Maurice Clark a century ago. Canonical rational choice
theory has been a staple in political science for four decades. While it may have
taken the joy out of life for many traditionalists in the field and a behavioralist or
two, it has become an engine of social scientific research, producing theoretical
microfoundations, an equilibrium orientation, deductively derived theorems and
propositions about political activity, a comparative statics methodology yielding
testable hypotheses, and an accumulation of tools and approaches that are rou-
tinely found in the curriculum of major graduate programs. We think more
sophisticatedly today about optimizing political actors, the organizations of
which they are a part, and most recently the role of information in retrospective
assessment, systematic foresight, and strategic calculation more generally—that is,
we think more sophisticatedly about political purposes, beliefs, opinions, and
behavior. We also have more nuanced views about the contexts in which political
activity unfolds, the way these contexts channel behavior, and the way behavior, in
turn, maintains or alters contexts. These contexts are inhabited by political actors
and organizations to be sure, but it is the institutions that arise and persist there

* This chapter benefited from the constructive comments of volume editors Sarah Binder, Rod
Rhodes, and Bert Rockman, and series editor, Bob Goodin.



24 KENNETH A. SHEPSLE

that provide scripts for political processes. These institutional arrangements and
the patterns and regularities they produce are the subject of the present chapter.

This chapter is loosely organized into several themes. The first deals with
defining the terrain, in particular reviewing the several theoretical ways in which
institutions are interpreted by rational choice theorists. The second theme surveys
the progress we have made in understanding what I call structured and unstruc-
tured institutions. The third theme looks briefly at the limitations of rational
choice institutionalism, and at the ways in which some of the bright lines that
formerly distinguished this flavor of institutionalism from the many others
(see Hall and Taylor 1996) are becoming less discernible.!

1 INTERPRETATIONS OF INSTITUTIONS

Within the rational choice tradition there are two now-standard ways to think
about institutions.? The first takes institutions as exogenous constraints, or as an
exogenously given game form. The economic historian Douglass North, for
example, thinks of them as “the rules of the game in a society or, more formal-
ly,...the humanly devised constraints that shape human interaction” (North
1990, 3). An institution is a script that names the actors, their respective behavioral
repertoires (or strategies), the sequence in which the actors choose from them,
the information they possess when they make their selections, and the outcome
resulting from the combination of actor choices. Once we add actor evaluations of
outcomes to this mix—actor preferences—we transform the game form into a
game.

1 Rational choice institutionalism is a large topic and not one easily summarized in a brief essay. So
the interested reader should avail him or herself of other surveys that complement the present one.
Weingast 1996, 2002 and Shepsle 2006 cover some of the recent political science literature. Accessible
textbooks on rational choice political analysis include Hinich and Munger 1997, Laver 1997, and Shepsle
and Boncheck 1997. A comprehensive review of the public choice literature in economics and political
science is found in Mueller 2003. Systematic coverage of the work of political economics in a
comparative framework is presented in Persson and Tabellini 2000. An intelligent methodological
perspective is offered in Diermeier and Krehbiel 2003. And finally, the gold standard for positive
political theory is the two volume treatise by Austen Smith and Banks 1999, 2005.

2 An early formulation of institutions as exogenous constraints is found in Shepsle 1979, and
elaborated further in North 1990. A critique of this formulation is found in Riker 1980. Schotter 1981
and Calvert 1995 develop the endogenous interpretation of institutions. Distinctions between exogen
ous and endogenous institutions is presented in Shepsle 1986, 2006. Weingast 2002 organizes his
outstanding review of rational choice institutionalism around this distinction as well. For alternative
frameworks, an excellent source is Crawford and Ostrom 1995 and Ostrom 2005.
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To give an ancient example of a game form from Downs (1957), the actors are n
voters and two candidates. The candidates each select a policy position represented
by a point on the unit interval, [0,1]. They either do this simultaneously, or choose
in a particular sequence but the candidate choosing second does not know the first
candidate’s choice in advance of his own choice. (While candidates do not know
the choices of other candidates, they do know voter preferences as defined below.)
Voters then vote for one candidate, the other candidate, or abstain. The candidate
with the most votes is elected. If each candidate obtains the same number of votes
(including none if all voters abstain), then a random device determines which of
them is elected. This is a game form, an exogenously provided script that gives the
various ways the strategic interaction can develop. If (i) candidates prefer winning
to tying to losing, and (ii) each voter i has single-peaked preferences on [0,1]
symmetric about his or her most preferred policy, then we have characterized actor
preferences and now have a game. The well-known Median Voter Theorem applies:
The candidate who locates closest to the most-preferred policy of the median voter
wins the election. In game-theoretic language, the Nash equilibrium of this game is
for both candidates to locate at the median ideal point and one of them to be
randomly chosen as the winner.3# Shepsle (1979) called this a structure-induced
equilibrium of the institutional game.

The second interpretation of institutions is deeper and subtler. It does not take
institutions as given exogenously. Instead of external provision, the rules of the
game in this view are provided by the players themselves; they are simply the ways
in which the players want to play. A group of children, for example, might take the
official rules of baseball as a starting point to govern their interactions, but then
adapt them to specific circumstances or tastes. A ball rolling into the creek that
borders the field, as I recall from my childhood, allows the baserunner to advance
only one additional base. On any particular day, however, the kid who brought the
bat and ball might insist on a variation to that rule more to his liking—say, a ball in
the creek is an automatic home run—and be in a position to induce the others to
accept his preference. In this view of institutions, there is nothing exogenous
about the rules of the game, and certainly nothing magical. They do not compel
observance, but rather reflect the willingness of (nearly) everyone to engage with
one another according to particular patterns and procedures (nearly all the time).
The institutional arrangements are, in this view, focal (Schelling 1960) and may
induce coordination around them. Calvert (1995), one of the intellectual architects
of this perspective (see also Schotter 1981), puts it well:

3 A Nash Equilibrium is a set of strategies, one for each player, with the property that no player can
improve her or his position by changing to some other strategy (assuming other players stick to their
initial strategies).

4 If there is a cost to voting, then indifferent voters abstain. If voting is costless then indifferent
voters randomize their choice (or abstain). In either case the expectation is a tie between the
candidates which is broken randomly.
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[T]here is, strictly speaking, no separate animal that we can identify as an institution. There
is only rational behavior, conditioned on expectations about the behavior and reactions of
others. When these expectations about others’ behavior take on a particularly clear and
concrete form across individuals, when they apply to situations that recur over a long
period of time, and especially when they involve highly variegated and specific expectations
about the different roles of different actors in determining what actions others should
take, we often collect these expectations and strategies under the heading institution. ..

(Calvert 1995, 73 4).

Institutions are simply equilibrium ways of doing things. If a decisive player wants
to play according to different rules—Ilike the kid who threatens to take his bat and
ball home if the rules are not adjusted to his liking—then the rules are not in
equilibrium and the “institution” is fragile.

We come to think of institutions (in the ordinary language sense) as scripts that
constrain behavior—the first interpretation above—because in many political
contexts “highly variegated and specific expectations about the different roles of
different actors” are involved, and decisive individuals or coalitions are not pre-
pared to change the way business is conducted. Calvert’s point, however, is that this
does not mean decisive actors are never inclined to push for change. Early in the
last decade, for example, a newly elected Labour government in Great Britain, to
the surprise of many, transformed the Bank of England from one of the most
dependent central banks in the developed world into a much more independent
agency. A revision of the Rules of the US Senate—particularly Rule 22 to make it
easier to end filibusters—has been contemplated on many occasions (Binder and
Smith 1996). Twice in the last century there were major changes in the rules to
make cloture first possible, and then easier. The Republican majority in the US
Senate of the 109th Congress (2005—7) has raised this issue again in the context of
the confirmation of judges and justices.?

There is a third interpretation of institutions (indeed, there are many others)
that is decidedly not rational choice in nature; it bears describing briefly in order to
contrast it with the two interpretations just given. I associate it with Sait (1938) and
his legacy in various forms is found in the work of modern historical institution-
alists. For Sait, institutions are magical. He describes them with the wide-eyed
wonderment of someone examining a coral reef for the first time.¢ They just form,
and re-form, according to complex, essentially unknowable forces. Law, slavery,
feudalism, language, property rights—these are the “edifices” Sait considers
institutions. His emphasis differs from that of the institutions-as-constraint
and institutions-as-equilibrium schools of thought described above. Institutions
for him are macrosociological practices defined, and altered, by historical

5 Powerful agents need not be myopic, of course. Thus, they may forgo an immediate gain for long
run reasons. Institutions, as a consequence, often have a persistence even in the face of potential
windfalls for powerful agents.

6 March and Olsen 1984 were also struck by Sait’s coral reef metaphor.
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contingency. There is microanalysis neither of the patterns of behavior they induce
and sustain nor of the human attempts to alter institutional properties. There is for
him no architect of Roman Law, for example. An institution is an accretion,
changing ever so slowly and never by identifiable human agency. Perhaps we
need a different name for one of these.

2 STRUCTURED AND UNSTRUCTURED
INSTITUTIONS

I think of institutions that are robust over time, and lend themselves to compar-
isons across settings, as structured. They persist in roughly the same form from year
to year, and their similarities to and differences from objects sharing their label in
other places also persist.” Thus, the US Congress, or the New York Assembly, or the
Irish Dail are structured in this sense. So, too, is a parliamentary cabinet, a judicial
court, an administrative bureau, a regulatory agency, a central bank, an electoral
regime, even a political party, a royal court, or an army. Rational choice institu-
tionalism has explored many of these. There is surely variation among the myriad
instances of any one of these structured institutions; but there are also powerful
central tendencies. This is what induces us to group them together and to think it
sensible to compare them.

Other institutions are less structured. Like structured institutions, they may be
described as practices and recognized by the patterns they induce, but they are more
amorphous and implicit rather than formalized. Norms, coordination activity,
cooperative arrangements, and collective action are instances of what I have in mind.

Senatorial courtesy, for example, is a norm of the US Senate effectively giving a
senator a veto on judicial appointments in his or her state (Binder and Maltzman
2005; Jacobi 2005). Seniority was a norm of both chambers of the US Congress for
most of the twentieth century, establishing queues or ladders in congressional
committees on which basis privileged positions—committee and subcommittee
chairs, the order of speaking and questioning in hearings, access to staff, etc.—were
assigned.® Neither of these norms is a formal rule of the institutions.

7 In Shepsle 2006 I examine the various endogenous mechanisms by which institutions may be
changed, including amendment procedures, interpretive courts, escape clauses, nullification, suspen
sion of the rules, and emergency powers.

8 Each of these examples illustrates that unstructured institutional practices may exist in structured
institutions, often constituting their sociological underbelly.
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Various forms of patterned informal interaction, including coordinated
agreements like which side of the road to travel, sharing rules like “split the
difference,” and understandings like “tit for tat” (Axelrod 1984) and “taking
turns” (Ward 1998), also constitute unstructured institutions. These patterns
emerge informally and often are not actually written down as formal rules; they
simply come to be known as “the way things are done around here.” They are, in
short, equilibrium patterns.

Collective action—the capacity of a group of individuals to coordinate for
mutual advantage—sits close to the boundary between structured and unstruc-
tured institutions. Sometimes it takes the form of well-organized and formalized
arrangements; other times it looks spontaneous and idiosyncratic. Interest-
group political organizations described by Olson (1965) constitute instances of
the former, while intergroup ethnic relations, sometimes peaceful sometimes not,
are often patterned but unstructured and implicit (Fearon and Laitin 1996).

2.1 Structured Institutions

Probably the single biggest success of the rational choice institutionalism program
is the analysis of structured institutions. There are several factors that facilitate
rigorous analysis and thus account for this success.

First, politicians in these settings are selected in a relatively well-defined way—
election to legislatures or party offices, appointment to courts, regulatory agencies,
or higher executive posts. Politicians may thus be thought of as agents of (s)electors
(Bueno de Mesquita, Smith, Siverson, and Morrow 2003). Their activities while in
office will be motivated in part by the objectives of the (s)electorate—see below.

Second, politician objectives can be specified with some precision, due in part to
selection effects. In the literature these objectives are often grouped into
office preferences and policy preferences.® Ideal-types holding preferences of the
former category care primarily (only?) about office and the perquisites that come
with incumbency—salary, influence, control of staff, generalized prestige. More
recent work, under the rubric of career concerns, places special emphasis on
selection effects.’® The policy preferences ideal-type cares about policy
outcomes. In the spirit of Downs (1957), office-oriented politicians make policy in

9 In the context of the multiparty politics of Western Europe, the issue of politician objective
functions is taken up in Miiller and Strom 1999. Also see Calvert 1985 and Wittman 1973.
10 Holmstrom 1979, 1982 is the exemplar of this genre. A good survey is found in Dewatripont,
Jewitt, and Tirole 1999. Recent work by Ashworth and Bueno de Mesquita 2004 applies the career
concerns logic to legislative politicians.



RATIONAL CHOICE INSTITUTIONALISM 29

order to win elections whereas policy-oriented politicians win elections in order to
make policy.1!

Third, politician behavioral repertoires are delineated by institutional rules and
processes. A legislator on the floor of the chamber, for example, may seek recog-
nition from the presiding officer or not. If he does, he may offer a substantive
motion, a second to a motion, an amendment to an existing motion, a procedural
motion (to table, to recommit, to adjourn, etc.), a point of order or information,
and so on—some of which are permitted by the rules (“in order”) and some of
which are not (“out of order”). If a vote is called, he may vote yea, vote nay,
or abstain (in whatever manner of vote expression is required). That is,
the “legislation game” may be written down and the strategies available to the
politicians specified.!? In other structured institutional settings, the repertoires of
judges and bureaucrats may be portrayed in clear-cut ways.

Fourth, outcomes are clearly implied by the configuration of rules in a struc-
tured institution. These rules prescribe the mechanism for aggregating behaviors
into a final result. Thus, any combination of behavioral repertoires by institutional
politicians maps into a specific outcome.

Fifth, payoffs may be inferred from the objective functions of politicians. Policy-
oriented players will prefer the combination of behavioral repertoires that map
into more desirable outcomes. Office-motivated politicians will prefer those
repertoire combinations that improve their prospects with their (s)electorate.
If the selection mechanism chooses politicians with policy preferences closely
aligned to those of their (s)electorate, then we may not be able to distinguish
between the two preference types empirically. The strategic choices of office types
and policy types will be observationally equivalent.

Finally, there is the matter of (s)electorate preferences. The (s)electorate is the
collective principal that chooses an institutional politician to act as its agent. With
their preferences in hand, we complete the circle. (S)electorates are vulnerable to
two kinds of “agency problems”—adverse selection and moral hazard.
The first problem is associated with hidden information—characteristics of the
prospective agent that cannot be known in advance by the principal. Is the politician
of “high quality?” Does he or she share policy preferences with the (s)electorate?
The second problem is associated with hidden action—strategic agent behavior that

11 Some revision is required to take account of the fact that ambition, whether for policy influence
or for office enjoyment, need not be static. Progressively ambitious politicians, for instance, continu
ously monitor their environment for opportunities to seek higher office (Schlesinger 1966). These
comments pertain to judges and bureaucrats, too, though with some amendment since the terms of
tenure and career advancement differ from those of legislators.

12 The strategies can be quite sophisticated, subtle, even arcane. For example, because a motion to
“reconsider” may only be offered by someone on the winning side of a vote, a legislator who wishes to
see a bill ultimately defeated (or its supporters visibly embarrassed may support a bill against her
preferences at one stage to position herself to force a second vote.
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may not be discernible by the principal. Does the politician support the preferences
of the (s)electorate in arenas where his or her behavior cannot be directly observed
(an unrecorded vote, a secret committee meeting or party caucus, a meeting with a
lobbyist)? The connection between (s)electorate and politician entails some form of
delegation from principal to agent and is characterized by more or less accountability
by the agent to the wishes of the principal. The rational choice literature on each of
these facets of institutions is vast.13

2.2 Unstructured Institutions

The Archimedian lever of rational choice institutionalism is provided by the
structure of structured institutions. This structure embeds the logic of optimization
in a strategic context. The context of unstructured institutions is more fluid,
providing a less firm foundation for analysis. Many more things are possible;
many more contingencies need to be accounted for. However, considerable pro-
gress has been made.

The great success story in this region of the rational choice institutionalism
program is the logic of collective action (Olson 1965). The foundational basis for
this work is the analysis of public goods, dating back to the early work of Samuelson
(1954). Collective action for a group is a public good, an outcome desired by its
members but difficult to elicit costly contributions for its production. Members,
according to this logic, are attracted to the free-riding option since non-contribu-
tion is a dominant strategy in the collective action game. Mancur Olson took this
insight and demolished prevailing pluralist and Marxist views on groups by arguing
that they will not of necessity form around common interests and objectives (as
these more sociological arguments had taken for granted) precisely because of the
logic of free-riding. Individual contributions are both personally costly and often
only trivially important in achieving a group goal, especially in large groups. So
individuals are tempted to abstain from contributing. This temptation is reinforced
by the realization that everyone else will be tempted to free-ride.

Groups do form and not everyone free-rides all the time. Why? Answering this
question has constituted something of a light industry. Olson argued that since
success in inducing an individual to contribute does not come from the prospect of
realizing group objectives (which will be enjoyed if the group succeeds whether she
contributes or not, and whose contribution is negligible in any event), then it must

13 On accountability, the loci classicus are Barro 1972, Ferejohn 1986, 1999, Austen Smith and Banks
1989, Banks and Sunduram 1993, and Fearon 1999. On delegation, Kiewiet and McCubbins 1991 and
Epstein and O’Halloran 1999 provide a guide to research with special emphasis on the American
system.
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come from some other source. Groups must be able to offer things of value to
contributors and only to contributors—selective benefits, not collective benefits.
The group objective is financed, therefore, as a byproduct of bribing individuals
to contribute with private compensation.

One of the earliest responses to Olson’s classic was a book review by Wagner
(1966). There he pointed out a glaring omission in the byproduct logic of Olson’s
theory of collective action—namely, the role of leadership. (Also see Frohlich,
Oppenheimer, and Young 1971.) Wagner suggested that even Olson’s byproduct
logic must have some source of implementation. Inventing the term political
entrepreneur, he argued that particular individuals may make unusually large
contributions of time and energy and financial and (especially) logistical resources
not (only) because they care passionately about the group’s objective but
(also) because they see an opportunity to parlay this investment into something
personally (read: selectively) rewarding. It is no surprise, for example, when a
congressman from south Florida (home to many retirees) provides political lead-
ership on issues benefiting the elderly—the electoral connection supplies the ex-
planation (whether the congressman is personally passionate about these issues or
not). Likewise, it is surely not entirely explained by “generosity of spirit” when a
young lawyer takes on a cause—say, the lead-poisoning of inner city infants—even
though there may be no immediate remuneration. Applying the career concerns
logic just suggested about the congressman, this political entrepreneur takes lead-
ership of an issue in order to advance a personal agenda (of which finding a solution
to the issue at hand may be part, but only part), possibly parlaying his public spirit
into a political career, a network of contacts, future remuneration for his legal
practice, etc. The leadership explanation is not entirely compelling in all settings.
But it invites us to scrutinize some of the less obvious motives of those who assume
the mantle of leadership. (On the rational choice analysis of leadership more
generally, see Fiorina and Shepsle 1989; and Shepsle and Bonchek 1997, ch. 14.)

A feature of all collective action from a purely rational perspective is that
outcomes are not Pareto optimal. Everyone would be better off if there were some
way to coerce contributions. Selective benefits and political entrepreneurs are two of
the most important contributions of rational choice institutionalism to an appre-
ciation of solutions to collective action phenomena. Leadership, in fact, may be
interpreted as giving some agent the authority to wield carrots and sticks—that is,
provide selective incentives—to induce contributions to group objectives and thus
move the collectivity onto the Pareto surface. (Indeed, this is a rough approximation
of arguments made centuries ago by Hobbes and Hume to justify the existence of
the state. Generally, see Buchanan and Tullock 1962; Hardin 1982; Sandler 1992.)

A third “solution” to the problem of collective action is best understood in the
problem writ small—the problem of cooperation. Axelrod (1984) paved the way to
understanding how to get individuals to seize a cooperation dividend, rather
than leaving it on the table, by examining repeated prisoners’ dilemma (PD)
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situations.' In the PD an individual can cooperate with another and capture a
benefit, exploit the cooperative inclinations of the other by non-cooperating and
do even better while the other suffers a loss, or join his opposite number in
non-cooperation and get nothing. A dominant strategy in the one-shot PD is for
both individuals not to cooperate, producing a zero payoff and something left on
the table. (What is left on the table is a positive payoff had both cooperated.) The
idea exploited by Axelrod, and I count this as the third important solution to
collective action problems (along with selective benefits and leadership), is repeat
play. Axelrod noticed what game theorists had discovered even earlier—that
repeat play allows for “history contingent” strategies. Thus, in the play of a PD
game at any time f, each player may take into account the way the game was
played in earlier periods, and make his or her behavior in the current interaction
contingent on previous play. Today’s play, therefore, determines not only today’s
payoff but will influence the behavioral choices of others tomorrow. This may,
depending upon how much the players value tomorrow’s payoff relative to
today’s, induce them to eschew their dominant strategies in the one-shot play
of the PD and choose to cooperate instead. Indeed, unlike leadership and selective
benefit solutions to collective action, repeat play is more like an invisible hand.

I have oversimplified this discussion, but it allows me to observe that
history dependent behaviors in equilibrium—*tit for tat,” “take turns,” “split the
difference”—come very close to the ordinary language meaning of norms and
conventions.!> The program of rational choice institutionalism thus provides
analytical handles on the collective action problem writ large and writ small.

3 CONCLUSION: “LIMITATIONS’’ OF
RATIONAL CHOICE INSTITUTIONALISM

The research program of rational choice institutionalism is founded on abstrac-
tion, simplification, analytical rigor, and an insistence on clean lines of analysis
from basic axioms to analytical propositions to empirical implications. Much of
the research in this program actually practices what it preaches! Self-conscious and

14 Even earlier, Hardin 1971 noted the connection between Olson’s collective action problem and an
n person version of the PD. Also see Taylor 1976 .

15 Other types of two person repeated interactions capture different kinds of norms. Equilibrium
behavior in repeated play of the “Battle of the Sexes” game made famous by Luce and Raiffa 1954, for
example, may be identified with coordination norms like “drive on the right and pass on the left
(unless you live in Great Britain.”
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self-imposed limits are an inherent part of the program so that conclusions can be
stated in the confidence that they can be traced back to their progenitors. For some
(Green and Shapiro 1994) this is a fatal weakness. Limits, after all, are limiting.

In another sense, however, they are liberating—hence the quotation marks in the
title of this concluding section. The measured relaxation of limitations is the way
forward both to generalize what we already know from limited contexts and to
expand the intellectual coverage of the program. Through this process the rational
institutionalism program has been engaged, almost since its beginnings, in a
conscious blurring of distinctions. Perhaps the most obvious of these is bounded
rationality (Simon 1957, 1969; Cyert and March 1963). A second is the rise of
behavioral economics and the experimental methodology closely associated with
it. A third is transaction-costs economics. And a fourth is analytical narratives. I treat
each of these briefly.

3.1 Bounded Rationality

Initiated in the early work of Herbert Simon, though also associated closely with
the work of the social psychologist Sidney Siegel, bounded rationality takes the
perspective that being rational is costly on the one hand, and is constrained by
cognitive limitations on the other.1¢ Consequently, real human beings, in contrast
to automatons, are only approximately rational. Their behavior reveals levels of
aspiration, rules of thumb, standing decisions, stopping rules, and satisficing. At
times boundedly rational behavior can be shown to be identical to canonical
rational behavior under uncertainty and costly decision-making, so it is not a
radical departure from the canonical program. But it has loosened the strictures
and thus paved the way for a second, more recent development.

3.2 Behavioral Economics

This branch of rational choice examines what happens in markets and firms when
individual agents are cognitively constrained. Perhaps the most influential work in
this area was stimulated by the ground-breaking research of two psychologists,
Daniel Kahneman and Amos Tversky (1979, 1981). The emphasis here is on
rationality qualified by psychological limitations—loss aversion, framing effects,

16 A recent elaboration of this approach that brings attention to the relevance of the work of
modern cognitive science for democratic theory is Lupia and McCubbins 1998. A broad interpretive
essay on this same subject by Goodin 20004 is well worth consulting.
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hyperbolic discounting. This work is only just finding its way into the rational
institutionalist research program, but again is an illustration of how the bright line
between canonical rationality and psychological reality is fading.1”

3.3 Transaction-cost Economics

This work has its origins in the seminal contributions of Ronald Coase (1937, 1960)
and applications of his ideas (along with those of students of bounded rationality)
by Oliver Williamson (1985). In this work the fundamental unit of analysis is the
transaction and the fundamental institution of transactions is the contract.
Emphasis is focused on the costliness of searching for transaction partners, drafting
agreements, anticipating contingencies of relevance to the agreement, devising
mechanisms to interpret agreements in novel circumstances, policing and
enforcing compliance, and dealing with transgressions. Exchange, in short, is
neither automatic nor cost-free. It requires institutions of governance. The
economic institutions of capitalism, to use Williamson’s phrase, are in effect
political. Running a firm is governing a firm. Implementing a contract requires a
framework of governance. The structure of a firm provides a framework for
“private politics.” And economic exchange, properly understood, is political to
its core. Economics segues into politics. This is no more apparent than in Weingast
and Marshall’s (1988) transaction cost analysis of the organization of legislatures.

3.4 Analytical Narratives

A final blurring of distinctions attacks the line between rational choice institution-
alism and historical institutionalism. Separately and collectively, Robert Bates,
Avner Greif, Margaret Levi, Jean-Laurent Rosenthal, and Barry Weingast, have
developed the analytical narrative as a case-oriented methodology for studying
institutional development in historical context (Bates et al. 1998). The object of
analysis is an historical case—economic growth in medieval Italian city-states,
conscription, the institutional origins of the American civil war, the coffee cartel
in Latin America, the historical evolution of European absolutist regimes. What
distinguishes this approach from mainstream historical institutionalism is the
use of analytical models—a spatial representation, a game form, an optimization
set-up—as a framework in which to embed the case. An analytical narrative is a

17 Stimulating explorations of the Kahneman Tversky approach for political phenomena, includ
ing public opinion and citizen competence, are found in Druckman 2001, 2004.
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case study but there is an underlying model that motivates analysis and frames the
empirical materials.

Rational choice institutionalism began as pure theft, lifting analytical tools from
mathematics, operations research, and economics. In its focus on institutions in
politics, economics, and society, it developed boundaries, a canon, and an identity.
Some of this has been surveyed in this chapter. The program has prospered but is
not without its critics. Many have felt, almost from the outset as the quotation
from Clark that introduces this chapter suggests, that the assumption of rationality
is too demanding; developments in bounded rationality and behavioral economics
are responding to this. Some believed that even canonically rational actors would
have trouble in the world of politics living up to the expectations of the invisible-
hand standards of market exchange; explorations of transaction cost phenomena
attempt to deal with some of these frictions. Still others emphasized the ahistorical
quality of rational choice institutionalism; history dependent and contextualized
aspects are now a part of game theory, and rich historical cases are now examined
in a rigorously analytical fashion.

In defense of the early program in rational choice institutionalism, it must be
acknowledged that a paradigm, as Kuhn (1970) reminded us, develops protective
boundaries in order to permit normal science to progress. Rational choice insti-
tutionalists were no exception, differentiating their product and pushing its para-
digmatic assumptions as far as they could. Eventually, however, some of the
criticism is constructive, it begins to attract attention, the boundaries weaken,
and practitioners seek ways to accommodate what they had formerly rejected. I
believe this is the current state of the program in rational choice institutionalism. It
is increasingly responsive, not imperialistic, and the distinctions between it and its
institutionalist cousins are beginning to weaken.!8
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CHAPTER 3

HISTORICAL
INSTITUTIONALISM

ELIZABETH SANDERS

The central assumption of historical institutionalism (HI) is that it is more
enlightening to study human political interactions: (a) in the context of rule
structures that are themselves human creations; and (b) sequentially, as life is
lived, rather than to take a snapshot of those interactions at only one point in
time, and in isolation from the rule structures (institutions) in which they occur.
As to the development of the behavior shaping rule structures themselves, a now
conventional notion, borrowed from economics and popularized by Paul Pierson
(2000), is that institutional development over time is marked by path dependence
(PD). A crisis, or a serendipitous confluence of events or social pressures, produces
a new way of doing things. For example, in the case of regulating railroads by
independent commission, “increasing returns” accrued to the steady elaboration of
this path—and not to fluctuating experimentation with other methods of reducing
social costs occasioned by uncontrolled railroad entrepreneurship—and, for that
reason, the railroad commission lasted a long time and its functional connections
to society became ever more elaborate. Transportation businesses, trade unions,
investor decisions, and legislative and party politics gained a stake in the “path” of
railroad regulation by independent commission and calculated and defended their
interests within its rules. To understand the actions of all these political players, one
must take cognizance of the historical development of the institution, and the
original, distinct culture and problems in which it arose. That is the central logic
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of HI, and to its practitioners the advantage of studying politics this way is obvious
and noncontroversial.

Nevertheless, the popularity of historical analysis of institutions—their origins,
development, and relationship to policy and behavior—has by no means been
continuous. As historians of knowledge remind us, attention to the development of
institutions has fluctuated widely across disciplines, and over time. Its popularity
has waxed and waned in response to events in the social/economic/political world
and to the normal intradisciplinary conflicts of ideas and career paths (Ross 1995).
This chapter will examine the context in which a new attention to institutional
analysis arose in the social sciences in the 1970s, the distinctions between historical
institutionalism and its closest competitors (rational choice and quantitative
cross-sectional analysis), and the search for agents of institutional maintenance
and change that is at the core of HI. It will conclude with comments on aspects of
institutional development that have received (I argue) too little attention:
the pathologies that become imbedded in public institutions and constitute
“moral hazards” in the performance of public officials.

1 THE WANING AND WAXING OF HISTORICAL
INSTITUTIONALISM

It is true that some classic works that analyze institutions in historical perspective
have enjoyed a more or less continuous life on political science syllabi. Books by
Max Weber, Maurice Duverger, Alexis de Tocqueville, John Locke, Woodrow
Wilson, Robert McCloskey, and Samuel Beer are prominent examples. Such work
was increasingly sidelined, however, with the rise of behaviorism after the Second
World War, particularly with the emergence of survey research and computer
technology. With the availability of large data-sets on contemporaneous attitudes,
elections, and legislative roll call votes, and with statistical analysis of those data
made enormously easier by computers and statistical software, political scientists
largely abandoned the study of history and institutional structures in the 1960s.
However, after a hiatus of several decades, the study of institutions in historical
perspective reemerged in political science in the 1970s, took on new, more analyt-
ical, epistemological characteristics, and flowered in the 1980s and 1990s. Why this
reemergence? The simplest explanation is that economic relationships were in
crisis, if that is not too strong a word (“flux” would be far too mild). Largely as
a result of their revealed malfunctions and vulnerabilities, post-Second World War
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democratic institutions based on stable economic growth were being criticized and
challenged in the 1970s as they had not been since the 1940s.

Increasingly loud criticism of institutions that had long been taken for granted
(particularly those concerned with regulation, money supply, and social welfare)
now provoked questions that intrigued a generation of scholars: why had those
institutions been created, how had they evolved to reach this point, and why were
they no longer adapting successfully to changing needs? How, in other words, had
the stable, adaptive path dependence of Western institutions come to experience
operational crisis and undermined confidence in the ideas and processes on which
they were founded? And how did the different sets of national institutions differ in
the way they accommodated to the new economy of the late twentieth century?
That it raised such questions should not imply that finding the answers has been
easy for HI, as the approach lends itself much better to the study of incremental
growth around an original path than to sudden, drastic change.

2 THE EPISTEMOLOGY OF HISTORICAL
INSTITUTIONALISM AND ITS COMPETITORS

The search for the causes and agents of institutional change has had many
epistemological consequences, not least of which was a new attention to ideas. In
steady state, the ideas and assumptions that institutions incorporate tend to be taken
for granted. But in times of crisis, new ideas are put forward and find adherents. In
economics, the ideational turn of the 1970s and 1980s discredited Keynsianism and
promoted contending arguments mainly associated with the “Chicago School.” The
new paradigm incorporated neoclassical theories about the greater efficiency of
minimally regulated markets, and new theories about money supply (Eisner 1991;
Hall 1989). In political science, a revived influence of economic ideas—pioneered
after the Second World War by Kenneth Arrow, Mancur Olson, and Anthony
Downs—augmented the popularity of a rational choice paradigm (RC) focused on
individual preferences and utility maximizing strategies. (See Shepsle, this volume.)

But, somewhat paradoxically, there was, at roughly the same time, a rebellion of
social scientists and historians against the individual centered behaviorism that had
dominated political science (most completely in the United States), and against its
dominant paradigm, pluralism (see esp. Lowi 1969). The “normal” political science
of the 1950s and 1960s, focused on contemporary (but well established) interest
groups and individual attitudes (as measured by survey responses), was of little
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help in understanding the apparent maladaptation of institutions after long
periods of stability, or the challenge to institutions posed by the new social
movements of the 1960s and 1970s.

A major outcome of the 1960s—70s challenge to pluralism was the rediscovery of
the importance of state institutions and their partial autonomy from civil society
(that is, the perception that public institutions were much more than “black boxes”
processing demands from society by turning them into policies). The attack
on pluralism thus contributed importantly to the new flowering of historical
institutionalism (HI).

As it turned out, rational choice practitioners and historical institutionalists
were largely in agreement on one essential definition and premise: that institutions
constitute the “humanly devised constraints that shape human interaction”
(North 1990). But the two schools differ greatly in the object and timespan of
their studies. For RC, it is the microcosmic game, the particular interaction of
preference-holding, utility-seeking individuals within a set of (stable) institutional
constraints (whether those are viewed as exogenous, or permeable and action-
constructed) that is of interest, and RC borrowings are mainly from economics and
mathematics.

For HI, what is mainly of interest is the construction, maintenance, and adapta-
tion of institutions. HI scholars are not uninterested in individual preferences and
the logic-driven, stylized way they might play out, but HI is more likely to define
human motivation in terms of goals—which have a more public, less self-interested
dimension—and in collective action, whether among executive officials,
legislators, or social groups. RC (at least as perceived by HI) cares more about
the abstracted game under the microscope, whereas HI is generally more
concerned with the long-term evolution and outcome (intended or not) of a welter
of interactions among goal-seeking actors, both within institutions, and with their
challengers outside.

This attention to goals, collective action, outcomes, and persistence inevitably
draws HI to ideas, and ideas are different from the preferences or consciousness of
rules with which RC is concerned. Ideas are relational, and often embody norma-
tive a prioris. Whether or not ideas are mere abstractions from, or disguises for,
individual preferences is less interesting to HI than the obvious fact that ideas serve
as mobilizing forces for collective action by social groups that want to create or
change institutions (Lieberman 2002, for example); and for institutional actors
themselves, ideas serve as the glue that holds an administration, party, or agency
together in its tasks, help to garner public support, and provide a standard to
evaluate the institution’s policy outcomes.

It is a short step from concern with ideas and outcomes to concern with
evaluative/normative questions about the “goodness” of particular institutions,
or struggles to achieve a “good state.” HI scholars have a more normative, reformist
bent than the studiously dispassionate and market-affirming RC group (one
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must interject here Polanyi’s now-classic observation that the decision to let
markets determine outcomes is itself a normative choice, and that the apparatus
of the presumably “free” and “natural” market takes a lot of deliberate constructing
and coercive buttressing to survive).

The analysis of the RC fraternity, in Shepsle’s words, is “founded on abstraction,
simplification, analytical rigor, and an insistence on clean lines of analysis from
basic axioms,” whereas most HI analysis is founded on dense, empirical description
and inductive reasoning. A focus on interactive games draws RC to mathematics
and economics, while interest in the construction, maintenance, and outcomes
of institutions draws HI toward history and philosophy. The former proceed
essentially through equations; the latter often count manifestations of behavior
(and in fact have a stronger empirical bent than most RC exercises), but HI
employs much more narrative in setting out its causal chains; and of course, its
causal chains are much longer.

In sum, HI pays more attention to the long-term viability of institutions and
their broad consequences; RC, to the parameters of particular moments in history
that are the setting for individual self-interest maximization. As Paul Pierson
(2004) has emphasized, RC takes preferences for granted, whereas HI is interested
in how ideas, interests, and positions generate preferences, and how (and why) they
evolve over time. There is no reason why the two approaches should be viewed as
antithetical, however. They may well be complementary. The choice of focus
between practitioners of RC and HI may be a matter of individual temperament
and the assumptions and methodological affinities that go with it, but the
questions they ask may well be of mutual interest. That is certainly the case for
the present writer.

3 THREE VARIETIES OF HISTORICAL
INSTITUTIONALISM: AGENTS OF
DEVELOPMENT AND CHANGE

If institutions are humanly designed constraints on subsequent human action, then
those who study them over time will inevitably be drawn to ask: whose design? And
when institutions change, or collapse, what are the exogenous social forces
or internal group dynamics that are responsible? These questions about agency-
in-change receive a lot of attention in HI—more attention, it is probably fair to
claim, than in RC or conventional pluralist social science. The notion of path
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dependence that is central to HI is compatible with diverse scholarly orientations
toward agency in path establishment, as well as in pressures for institutional change.
Thus the identification of agents provides one way to organize a brief discussion of
the contributions of HI.

The choice of where one goes to look for prime movers in the genesis and
development of institutions may again be conditioned by scholarly temperament,
as well as philosophical and methodological inclinations. Some analysts have
started at the top, attributing agency in the establishment and development of
institutions to presidents, judges, high-level bureaucrats, and the intellectuals and
business aristocracy who advise and inform them. Others have gone to the bottom,
seeing the broader public, particularly social movements and groups motivated by
ideas, values, and grievances, as the instigators of institutional construction,
change, and destruction.

Inevitably, other scholars have come forward to argue that neither a focus on the
top, nor on the bottom can, by itself, tell the whole story of institutional estab-
lishment, development, and change; and so one must adopt an interactive
approach that analyzes the ideas, interests, and behavior of actors in both state
and society. Comparativists, in particular, prefer a multifocal (multivariate) search
for the actors and conditions that produce differences in national outcomes, but
even HI scholars who work on single country settings seem increasingly drawn to
interactive approaches.

The choice of focus has methodological implications, because at the top there are
few actors and one is likely to proceed by analyzing documents, decisions, speeches,
memoirs, and press reports of actions/events. In the study of social movements,
voters, and the legislators who are usually the “first responders” to their demands,
the “n” is larger, and quantitative analysis more plausible. But a high word-
to-number ratio usually characterizes HI work in all categories, and distinguishes
it from both RC institutionalism and conventional, cross-sectional, quantitative,
hypothesis-testing political science. Compare, for example, the work of Eric
Schickler (2001) and Sarah Binder (1997)—both historical institutional works
that analyze changes over time in congressional rules—to the conventional Ameri-
can Political Science Review quantitative and RC studies of congressional politics.

All this diversity—of agency, methodology, and single-country vs. comparative
analysis—might be seen as a weakness in HI. It is, undeniably, a messily eclectic
genre, and the lack of agreement on foci and approaches does distinguish HI from
RC and conventional, cross-sectional political science. The “undisciplined” nature
of HI in its late adolescence was no doubt what prompted the two founders of
APD’s flagship journal (Studies in American Political Development) to write their
2004 book, The Search for American Political Development (Orren and Skowronek).
However, worries about lack of common definitions, methods, and parameters
have not produced, as yet, much sentiment to impose order via more restrictive
criteria for scholars in the American HI fold.



HISTORICAL INSTITUTIONALISM 45

4 INSTITUTIONAL FORMATION AND CHANGE
FROM THE Tor DowN

The 1980s revival of HI among political scientists in the United States was strongly
centered on actors in the national state, and its explanation for the birth and
development of a modern centralized state tended to start at the top. Social
scientists rediscovering history (and the state in history) were influenced by the
work of the neo-Marxist and other elite focused historians with similar foci. Such
was the case with Theda Skocpol’s pioneering States and Social Revolutions (1979)
and the seminal article on the differential success of innovative agricultural and
industrial policies in the New Deal by Skocpol and Kenneth Finegold (1990), as well
as Stephen Skowronek’s Building a New American State: The Expansion of National
Administrative Capacities, 18771920 (1982). These scholars were pioneers in the
budding 1980s sub-field of American political development, and in the creation of a
new section on politics and history in the American Political Science Association
(APSA). It might be noted that HD’s respectability, in a discipline dominated for the
previous half century by RC and ahistorical quantitative work, is evidenced by the
size of the politics and history section in its parent professional organization. It
ranks in the top quintile of APSA’s thirty-four sections, and has been joined by a
new political history section with an exclusively international focus.

As Skowronek and his co-author Karen Orren write in The Search for American
Political Development, the historical analysis of politics assumes that political
institutional development unfolds on sites that are defined by rule structures
and their enforcers, holders of “plenary authority.” It is not surprising, then, that
the first wave of HI in the United States has done its process tracing with a focus on
those plenary authorities in national government, the rules they promulgate and
uphold, and the ideas that motivate their actions. That is in itself a tall order, and in
practice leaves little space for attention to “ordinary people.” The latter are seen as
the objects of governance, not as subjects whose ideas and demands might shape
institutional development and provoke institutional change.

Ironically, then, as historians were abandoning the study of powerful white men
for the lives of ordinary people, political scientists of an historical/institutional
bent were rediscovering the momentous agency of “state managers.” Social move-
ments of the poor and middling orders of society, if they were noticed at all, tended
to be viewed as inconvenient obstacles to the modernizing projects of political
elites, or as clients of reformist state actors. For Stephen Skowronek (1982), farmers
and their representatives in the progressive era Congress, along with judges jealous
of the power of the new regulatory agencies, were the main obstacles to the holistic
modernization schemes of a few visionaries in the Interstate Commerce Commis-
sion (ICC) and Senate. For Skocpol and Feingold (1990), workers were important
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New Deal clients, but not themselves agents of labor policy change in the New Deal.
(For an opposing view that stresses labor agency, see Goldfield 1989.)

Skowronek’s Building A New American State (1982), one of the founding works in
the 1980s revival of historical institutionalism in the United States, focused on three
cases in the modernization of the American national state: the beginning of
national railroad regulation, the fight for a meritocratic civil service, and the
struggle for a permanent professional army. Though each case of necessity touched
on Congress, the states, and parties, the prime movers in these accounts were
distinctively elite. In the case of civil service reform, Mugwump intellectual
reformers, with the support of important businessmen who hoped for a more
efficient bureaucracy, were the activists who championed a meritocratic bureau-
cracy against party “spoilsmen.” Of course, it was acknowledged that elites had to
settle for partial loaves and halting progress, in view of the centrality of patronage
resources for American parties. Skowronek’s central argument is that a disjointed
state “of courts and parties” could succeed only in erecting a “patchwork” rather
than a fully rationalized administrative state.

In the fight for railroad legislation, according to Skowronek, well-educated
intellectual reformers worked through a savvy Midwestern senator to restrain
(while moderately responding to) agrarian forces in Congress. In 1887, they created
the nation’s first independent regulatory agency, the Interstate Commerce Com-
mission. From the time of its founding, commissioners, judges, and ultimately
presidents were the principle actors, in Skowronek’s narrative.

Presidents, intellectuals, and generals were the prime movers in the struggle to
create a professional army (the “continental army” of progressive era policy
debate). Elite business actors were strongly supportive, since a permanent, profes-
sional military promised better protection for investment, at home and abroad,
than the traditionally decentralized and part-time militia. Reflecting the power of
path dependence unfolding from initial policy decisions, echoes of this debate still
reverberate in the speeches of Secretary of Defense Rumsfeld, who would clearly
prefer a larger professional military (and private national contractor corps)
to what he sees as the reluctant amateurs in the national guard contingents raised
by the states.

To a large extent, the elite-centered account of APD in Skowronek’s early work
was shaped by the chosen cases: the campaigns for military and civil service
professionalism were not popular causes in the United States (far from it).
Likewise, Daniel Carpenter (2001) has recently challenged claims of social move-
ment responsibility for reforms in the early twentieth-century United States. His
careful archival and statistical work has demonstrated that entrepreneurs in the
country’s early bureaucracies came up with ideas for expanded bureaucratic
authority and then engineered social movements to support new postal services
and food and drug regulation. However, the elite leadership in these two
arenas cannot be generalized to other policy domains (Sanders 1999), and the
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phenomenon of bureaucratic entrepreneurship of the order reported by Carpenter
may itself be time-bound, particularly marking the struggles for legitimacy of
fledgling agencies.

But there are, surely, resounding cases of institution building and expansion in
which elite leadership is to be expected. One is monetary policy, in which financial
elites and their governmental allies pioneered the creation of central banks and
stable national currencies (although the structure and powers of the resulting
agencies did not follow elite designs in critical areas: Livingston 1986; Broz 1997;
Sanders 1999). Another is military policy, where (as Skowronek’s case study of the
campaign for a national, professionalized army underlines) expansion of bureau-
cratic resources has been, in the United States, almost entirely under presidential
leadership; on the other hand, major attempts at rationalization of military and
intelligence bureaucracies (through reorganization and new mandates) has come
from Congress. As the 9/11 episode revealed, presidents have been more interested
in assuring that the defense and intelligence agencies support their policy
preferences than in assuring that these agencies effectively serve the national
security interest (Zegart 2000, 2005).

Skowronek’s early HI work centered on the critical policies that initiated the rise
of a modern administrative state. John Gerring, also a pioneer of HI, and of the
establishment of a distinct field of qualitative methods that gained popularity in
the wake of HI’s emergence, shifted the focus to political party ideologies and their
development over two centuries (Gerring 2001). As critical intermediary institu-
tions linking leaders and their societal constituent groups, parties have been
ambiguous institutions in HI. The early work of Skocpol and Finegold (1990,
1995) treated them as extensions of political elites—recalling Maurice Duverger’s
(1954) labeling of major US parties as “cadre” organizations, founded by and
elaborated around competing national political figures.

Gerring follows this perspective, too, centering his narrative (and impressively
rigorous counting of patterns of discourse in party platforms and official
pronouncements) on the expressed ideas of party elites (mainly nominees for,
and holders of, the presidency). The ideas that constitute the public philosophies,
and guide the policy foci of different party regimes—in two distinct periods for the
Whig/Republicans and three for the Jeffersonian/Democrats—are assumed to arise
with elites, and then find favor with the masses. This is the usual assumption of
scholarship focused on elites and ideas, though constructivists would argue for a
broader and more socially interactive ideational provenance.

An alternative, but still elite-centered way to look at party institutions in APD is
found in Richard Bensel’s thick and empirically buttressed account of the rise and
maintenance of the post-Civil War “party-state” constructed by leaders of the
victorious Republican Party. The identifying contours of that party ideological
superstructure (Bensel would say “facade”) do not differ significantly from
Gerring’s account, but where Gerring sees a coherent national party ideology
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organized in the minds of national political leaders and then articulated to the
masses, Bensel sees party leaders instrumentally brokering bargains among
coalition factions who have very different policy interests, and then herding them
into a corral that flies an ideological banner (Bensel 1991, 2000, 2004).

Bensel parses out the institutional complexity that buttressed Republican
ideational and policy dominance for half a century by allowing different coalitional
interests to hold sway in different institutions. He shows that different aspects of
the GOP postwar program (policies concerned with the tariff, gold standard, and
creation of an unfettered national market) were parceled out to Congress, the
White House, and the federal courts—and that institutional differentiation, rather
than a national consensus on ideas, held the GOP together, in his account
(Bensel 2000).

5 SOCIETAL AGENTS IN INSTITUTIONAL
DEVELOPMENT AND CHANGE

Political scientists, historians, and sociologists of the 1960s—80s grew uncomfort-
able with the implication that elites were the motor of history, even as they
condemned the “naive” assumptions of dispersed power so dear to pluralism.
Sociologists and historians made vital contributions to knowledge by disputing
the reigning ideas about social movements of the poor and marginalized that had
marked post-Second World War scholarship. American Greenbackers and Popu-
lists, once condemned as clownish or dangerously atavistic factions of an otherwise
healthily modernizing polity (or worse, as proto-fascists), were subjected to new
and much more rigorous analyses that revealed them to be impressively rational,
inventive democratic reformers responsible for much of the social, political, and
economic progress of later periods (McMath 1975; Schwartz 1976; Goodwyn 1976;
Pollack 1987).

His own participation in the civil rights movement of the 1960s led Doug
McAdam (1982) to undertake an analytical history of the rise of that movement
that set out a whole new theory of social movement formation and interaction with
the state, one that stressed grassroots organizational resources and the opportun-
ities available to movements of the disadvantaged in times of serious elite conflict.
By the end of the 1980s, the flaws in previous journalistic and literary works on
populism and other “petit-bourgeois,” presumably status-obsessed movements
(work typified by Hofstadter 1955) were clearly revealed, and the superficial
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connections made between American dissidents and European fascists were no
longer sustainable (Brinkley 1982).

These path-breaking movement studies exploited primary sources and (in the
case of Michael Schwartz and Doug McAdam) methods indebted to rational choice
and statistical political science, to suggest linkages between past and present
movement struggles. William Gamson’s important meta-analysis of the political
achievements of “challenging groups” from 1800 to 1945 further clarified
the theoretical insights that could be gained from the historical study of social
movements. These studies by sociologists and historians thus contributed sign-
ificantly to the revival of interest in history, and in “poor people’s movements”
(the title of a 1977 book by sociologists Piven and Cloward) among political
scientists, but their focus was on the emergence of dissident organization and
strategy in the context of political economy, not on the development of political
institutions. It remained to link group struggles “from below” to the dynamics of
institution formation and development.

Sociologists moving into the developing sub-field of politics and history made
important contributions to this linkage. Theda Skocpol, a pioneer of politics and
history and of American Political Development (HI’s foremost vehicle in the
United States), turned her attention from political elites to dissident social organ-
izations with her 1992 book, Protecting Soldiers and Mothers: The Political Origins of
Social Policy in the United States. Connecting a “maternalist” cultural ethic and the
hard work of women’s local and national movement organizations in the late
nineteenth and early twentieth centuries, Skocpol traces the modestly successful
efforts of voteless women to influence social policy for women and children (and,
ultimately, to win suffrage). Another political sociologist, Elisabeth Clemens,
published in 1997 The People’s Lobby, an important analysis of the honing of
lobbying skills and strategies by farm, labor, and women’s groups targeting
state legislatures in and after the 1890s. The emergence of energetic grassroots
organizations, linked in state and national associations that paralleled the structure
of federalism, not only produced an outpouring of new state legislation in the
progressive era, but created the template for the intermediary political institutions
so intimately involved in US politics from that era forward.

In 2003, Theda Skocpol took another important look at the interaction between
the national state and social organizations in Diminished Democracy, a richly
detailed account of the rise and decline (after about 1950) of voluntary civic,
occupational, and fraternal organizations in the post-Civil War United States. In
this book, she lays out not only the extraordinary level of group membership in
(often cross-class) civic organizations, but also their diverse political agendas and
contribution to reform. Then, in a fascinating twist on the presumed direction of
group influence to government action, Skocpol describes the numerous instances
in which national officials turned to the voluntary groups for assistance in the
First and Second World Wars. The large voluntary associations became important
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purveyors of war-related services, and most prospered as a result of the wartime
state—group cooperation (though, one may ask, at what cost in autonomy and
future effectiveness?).

6 THE DYNAMICS OF STATE—-SOCIETY
INTERACTION IN HI

As Skocpol’s focus on the “patriotic partnerships” developed in wartime suggests
(Skocpol 2003; Skocpol, Munson, Karch, and Bayliss 2002), social mobilization and
institutional development can be seen as interactive processes. Dissident move-
ments often demand, or indirectly call into being, new or expanded governmental
institutions. They may use independent, non-, or bipartisan strategies, or become
components of existing major parties, and thereby transform the party itself
(Sanders 1999, 104). Once a new policy and its implementing institutions are in
place, group demands and coalitional dynamics are themselves shaped by the
making and interpretation of rules by public officials.

Even the decisions of the US Supreme Court, which many earlier scholars treated
as philosopher-kings constructing and disseminating the public philosophies that
guided subsequent policy-making at all levels of government, can, from a more
historical and developmental perspective, be viewed as reactions to social move-
ments and party realignment (Rosenberg 1991; Gates 1992). In a more nuanced and
interactive way, the doctrinal landmarks of philosophical regimes defined and
promulgated by the Supreme Court have been described by Ken Kersh (2004) as
the culmination of “a layered succession of...spirited ideological and political
campaigns” in society—a process that is far from linear, but rather (borrowing
a Skowronek—Orren term), one marked by “intercurrence, disharmony, and
complexity” (Kersh 2004, 18).

As we have seen in the fierce ideological and religious combat of early twenty-
first-century US politics, the enshrining of those “culminating” doctrines (like
the liberal dicta on abortion, gay rights, and religion) become themselves the
provocation around which new social movements form.

“Policy begets politics,” as Theodore Lowi put it in 1969, though his focus was on
the societal elaboration of clientele supports for developing state institutions—
powerful groups and second-level institutions (like the congressional committee
and the administrative bureau) that ultimately could “wag the dog” of national
policy elaboration. Disdaining the abandonment of institutions by 1950s political
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science, Lowi pioneered both the “return to the state” and an early formulation of
path dependence.

His definition of institutions was the legalistic one that most historical institu-
tionalists have adopted: institutions for Lowi were not just any set of behavior
constraining rules or social norms, but the formal rules and procedures established
by the action of governments, and backed, ultimately, by the coercive power of the
state. Less interested than his students would be in how and why institutions had
been created in the first place, or in the reformers who pressed for new laws and
institutions, Lowi urged attention to what happened after institutions are estab-
lished, and demanding and sustaining interests become attached to, and evolve in
tandem with, the agency.

Perhaps the most closely examined, mutually constitutive relationship between
state institutions and social movements is the case of organized labor. Long
identified as a major determinant of national differences in social policy, the
strength of labor movements and their relationship with political parties and
courts has been a favorite subject of HI scholars. In the United States, with its
powerful, independent judiciary, the doctrines handed down by the courts shaped
labor’s organizational and political strategies, its language, and its very self-
conception (Tomlins 1985; Forbath 1991; Hattam 1993; Robertson 2000). And yet,
when and where it could manage to amass sufficient political strength, organized
labor might change the law and the personnel on the courts, and even emancipate
itself from ancient feudalisms embedded in the common law (Orren 1991).

Racial divisions and animosities among workers have further burdened the
politics of American labor, and diminished the political support for social welfare
policies. Discriminatory racial norms were frozen in 1930s labor and social policy,
their mitigation dependent on presidential political and wartime manpower needs,
the slow amassing of voting power in northern cities, and sometimes—in
a departure from its constraining role in labor organizational rights—racial
accommodation leadership from the federal courts (Mettler 1998; Lieberman
2001; Kryder 2001; Frymer 2003). In Congress, however, disfranchisement of blacks
in the south and segregationists’ fears that trade unions would undermine white
supremacy led southern Democrats to ally with conservative Republicans and use
their institutional power to build an edifice of labor law that sapped the legal
foundations of worker organization in the decade of labor’s greatest membership
growth (Katznelson, Geiger, and Kryder 1993; Katznelson and Farhang 2005).

Those who seek to unravel the complex and interactive evolution of parties,
unions, cultural norms and ideologies, and state policy are logically drawn to
comparative studies of two or more nations. Among the important contributions
in this field are economist Gerald Friedman’s State-Making and Labor Movements:
France and the United States, 18761914 (1999), which analyzes and compares labor
organizational and partisan strategies, and national government responses in those
two countries.
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Of course, the marshalling of sufficient empirical evidence to make one’s case
will inevitably limit the time period covered, and the fullest understanding of
policy paths and policy change can probably be gained by studies that concentrate
on single-country experiences, like that of Daniel Tichenor’s (2002) comprehensive
HI analysis of social pressures and the twists and turns of US immigration policy in
the nineteenth and twentieth centuries; and Jacob Hacker’s (2002) masterful,
theoretically original treatise on the development of the peculiar public/private
hybrid welfare state that grew up in the USA after the mid-1930s.

7 CONCLUSION

Those who ignore history, as the old adages go, are doomed to repeat it. .. as farce
and tragedy. Reason enough to learn what we can from the history of institutions.
But there are two aspects of political institutions that remain under-explored, and
considering their importance, this is both a mystery and a concern. There is a
perhaps inevitable modernization focus in HI. The expansion and elaboration of
national states is implicitly applauded, and that may account for the minute
attention given to deregulation, privatization, devolution, and the other state-
shrinking processes of the post-Reagan/Thatcher era which so violate the path
dependent assumption. But one area of the state has not shrunk in the United
States: the presidency and the war-fighting bureaucracies. These agencies are now
of historically gargantuan size, and the pathological consequences of such un-
checked (by internal or external rivals) power are increasingly apparent.

But expanded executive power, control of news, manipulative propaganda, wars
of dubious necessity, and the starving of the domestic social and regulatory state to
pay for the warfare state—all these conditions have existed in the past, and may be
more implicit in the incentive structure of executive power, even in (or perhaps
especially in) a democracy. Stephen Skowronek’s The Politics Presidents Make (1997)
calls attention to the timeless qualities of executive behavior in a two-party
democracy, but lacks a critical perspective on the pathologies that recur in regime
cycles (such as the attractiveness of war-making for “articulating” presidents).

That is not a weakness of his analysis, so much as an opening to further
reflection on the unanticipated, largely unacknowledged “moral hazards” entailed
by the growth of executive power. Changes in the candidate recruitment process
that affect the personal qualities, and group and class ties, of presidents since 1972,
and the amassing of enormous military resources and extensive control of infor-
mation that accompany the rise of the USA to unrivaled global power, suggest that
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it may be time for a critical examination of the institution of the presidency, quite
apart from the usual attention to the individuals that inhabit it.

Historical institutionalists, then, will not be distracted by wishful thinking about
different personalities occupying executive power. If HI teaches us anything, it is
that the place to look for answers to big questions about class, power, war, and
reform is in institutions, not personalities, and over the longer landscapes of
history, not the here and now.
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CHAPTER 4

CONSTRUCTIVIST
INSTITUTIONALISM

COLIN HAY

The proliferation of new institutionalist scholarship has, perhaps unremarkably,
led to a corresponding proliferation in the adjectives used to characterize its
variants. In 1984 James G. March and Johan P. Olsen spoke quite comfortably of
the new institutionalism in the singular. By 1996 Peter A. Hall and Rosemary Taylor
eventually settled on three new institutionalisms (having toyed, in earlier iterations
of the same now classic article, with four). And by 1998 B. Guy Peters identified no
less than seven new institutionalisms. Yet none of these authors made any reference
to constructivism, far less to a distinctive constructivist variant of institutionalism
in its own right.! Indeed, until very recently, there has been very little if any
reference to what is now variously described as an ideational, discursive, or as
here, constructivist institutionalism. This is for three very good reasons—construct-
ivist institutionalism is by far the most recent addition to the family of
institutionalisms, it arises out of an engagement with the limitations of the others,
and, as a consequence and in contrast the others, it is still very much in its

*Tam greatly indebted to Mark Blyth and to the editors for encouraging and perceptive comments on
an earlier version of this chapter. Alas, I must bear sole responsibility for the errors of substance and
interpretation.

1 The first published references that I can discern to a discursive and/or ideational institutionalism
are in John L. Campbell and Ove K. Pedersen’s (2001) edited collection on The Rise of Neoliberalism
and Institutional Analysis.
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inception. It is, nonetheless, already highly distinctive (ontologically, analytically,
and methodologically), and it poses a series of challenges to extant institutional-
isms (see also Abdelal, Blyth, and Parsons 2006; Schmidt 2006).

My aim in this brief chapter is quite simple—to summarize the distinctiveness of
constructivist institutionalism and to identify the nature of the challenge that it
poses. The chapter proceeds in three sections. In the first, I consider the origins
of constructivist institutionalism in an attempt to grapple with the limits of
pre-existing institutionalist scholarship to deal with post-formative institutional
change, particularly that associated with disequilibrium dynamics. In the second,
I consider the ontological and analytical distinctiveness of constructivist institu-
tionalism’s turn to ideas and the associated nature of the challenge its poses to
existing neoinstitutionalist perspectives. In the third and concluding section,
I consider the contribution to the analysis of complex institutional change that
constructivist institutionalism has thus far made.

1 FroM HIiSTORICAL TO CONSTRUCTIVIST
INSTITUTIONALISM

Constructivist institutionalism, as I will label it, has its origins in attempts to
grapple with questions of complex institutional change—initially from within
the confines of existing neoinstitutionalist scholarship (see also Schmidt 2006).2
In this respect, rational choice and normative/sociological institutionalism proved
most obviously limiting (see Table 4.1). The reason was simple. Constructivist
institutionalists were motivated by the desire to capture, describe, and interrogate

2 T prefer the term constructivist institutionalism to either ideational or discursive institutionalism
since the former implies a distinct ontology such as might credibly inform a distinctive approach to
institutional analysis. This would seem consistent with Peter A. Hall and Rosemary C. R. Taylor’s
(1996) reference to rational choice institutionalism, sociological institutionalism, and historical
institutionalism, each of which might lay claim to a distinctive ontology (or, in the case of historical
institutionalism, perhaps, a combination of ontologies). This is a point to which we return. On the
ontological differences between these four new institutionalisms, see Figure 4.1. One of the implica
tions of labeling institutionalisms in terms of their ontological assumptions is that network institu
tionalism (see Chapter 5) is not further discussed in this chapter, since it is not characterized by its
distinct ontology so much as by its empirical concerns. At this point, it is perhaps also important to
note that the term sociological institutionalism is by no means always enthusiastically embraced
by those to whom it is intended to refer. In what follows I will, then, depart slightly from Hall and
Taylor’s terminology by referring to normative/sociological institutionalism where they refer to
sociological institutionalism.
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institutional disequilibrium.? As such, rational choice and normative/sociological
institutionalism, which rely albeit for rather different reasons on the assumption of
equilibrium, were theoretical non-starters.# Unremarkably, then, and by a process
of elimination, most routes to constructivist institutionalism can trace their origins
to historical institutionalism (see, for instance, Berman 1998; Blyth 2002; Campbell
2001, 2004; Hay 2001, 2002; McNamara 1998; Schmidt 2002).

Yet if historical institutionalism has typically served as an initial source of
inspiration for constructivist institutionalists, it has increasingly become a source
of frustration and a point of departure. For, whilst ostensibly concerned with
“process tracing” and hence with questions of institutional change over time,
historical institutionalism has tended to be characterized by an emphasis upon
institutional genesis at the expense of an adequate account of post-formative
institutional change.> Moreover, in so far as post-formative institutional dynamics
have been considered (for instance Hall 1993; Hall and Soskice 2001; Pierson 1994),
they tend either to be seen as a consequence of path dependent lock-in effects or,
where more ruptural in nature, as the product of exogenous shocks such as wars or
revolutions (Hay and Wincott 1998). Historical institutionalism, it seems, is incap-
able of offering its own (i.e. endogenous) account of the determinants of the
“punctuated equilibria” (Krasner 1984) to which it invariably points. This, at
least, is the charge of many constructivist institutionalists (see, for instance, Blyth
2002, 19—23; Hay 2001, 194-5).

If one follows Peter A. Hall and Rosemary C. R. Taylor (1996) in seeing historical
institutionalism as animated by actors displaying a combination of “calculus” and

3 Though hardly constructivist, the work of Robert H. Bates et al. (1998) is particularly interesting
in this regard. Operating from an avowedly rational choice institutionalist perspective, yet concerned
with questions of social and political change under conditions of disequilibrium which they freely
concede that rational choice institutionalism is poorly equipped to deal with (1998, 223), they
effectively import insights from constructivist research in developing a more dynamic but still
essentially rational choice theoretical model. Whilst the resulting synthesis can certainly be challenged
in terms of its internal consistency ontologically and epistemologically it does lend further
credence to the notion that constructivist insights have much to offer an analysis of institutional
change under disequilibrium conditions (for a critical commentary see also Hay 20044, 57 9).

4 Strictly speaking, normative/sociological institutionalism does not so much assume as predict
equilibrium. For the “logics of appropriateness” that constitute its principal analytical focus and that
it discerns and associates with successful institutionalization are themselves seen as equilibrating.
The key point, however, is that, like rational choice institutionalism, it does not offer (nor, indeed,
claim to offer) much analytical purchase on the question of institutional dynamism in contexts of
disequilibrium.

5 Interestingly, this is something it seems to have inherited from the attempt to “bring the state
back into” (North American) political science in the 1980s out of which it evolved (see, for instance,
Evans et al. 1985). For, in the former’s emphasis, in particular, upon the institutional and organiza
tional capacity to wage war effectively upon the process of state formation, it came to identify the
highly consequential and path dependent nature of institutional genesis for post formative institu
tional evolution (see Mann 1988; Tilly 1975). In Charles Tilly’s characteristically incisive aphorism,
“wars make states and states make war.”
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“cultural” logics, then it is perhaps not difficult to see why. For, as already noted,
instrumental logics of calculation (calculus logics) presume equilibrium (at least as
an initial condition)$ and norm-driven logics of appropriateness (cultural logics)
are themselves equilibrating. Accounts which see actors as driven either by
utility maximization in an institutionalized game scenario (rational choice insti-
tutionalism) or by institutionalized norms and cultural conventions (normative/
sociological institutionalism) or, indeed, both (historical institutionalism), are
unlikely to offer much analytical purchase on questions of complex post-formative
institutional change. They are far better placed to account for the path-dependent
institutional change they tend to assume than they are to explain the periodic, if
infrequent, bouts of path-shaping institutional change they concede.” In this
respect, historical institutionalism is no different than its rational choice and
normative/sociological counterparts. Indeed, despite its ostensible analytical con-
cerns, historical institutionalism merely compounds and reinforces the incapacity
of rational choice and normative/sociological institutionalism to deal with dis-
equilibrium dynamics. Given that one of its core contributions is seen to be its
identification of such dynamics, this is a significant failing.

This is all very well, and provides a powerful justification for a more construct-
ivist path from historical institutionalism. It does, however, rest on the assumed
accuracy of Hall and Taylor’s depiction of historical institutionalism—essentially
as an amalgamation of rational choice and normative/sociological institutionalist
conceptions of the subject. This is by no means uncontested. It has, for instance,
been suggested that historical institutionalism is in fact rather more distinctive
ontologically than this implies (compare Hay and Wincott 1998 with Hall and
Taylor 1998). For if one returns to the introduction to the volume which launched
the term itself, and to other seminal and self-consciously defining statements
of historical institutionalism, one finds not a vacillation between rationalized and
socialized treatments of the human subject, but something altogether different.

Thelen and Steinmo, for instance, are quite explicit in distancing historical
institutionalism from the view of the rational actor on which the calculus approach

6 This is, of course, not to deny that standard rational choice/neoclassical economic models can
describe/predict disequilibrium outcomes (think, for instance, of a multiplayer prisoner’s dilemma
game). Yet they do, assuming initial equilibrium conditions.

7 The distinction between path dependent and path shaping logics and dynamics is a crucial one.
New institutionalists in general have tended to place far greater emphasis on the former than the latter.
This perhaps reflects the latent structuralism of the attempt to bring institutions back into contem
porary political analysis (see Hay 2002, 105 7). For institutions, as structures, are invariably seen
to limit, indeed delimit, the parameters of political choice. As such, they are constraints on
political dynamism. This is certainly an important insight, yet there is a certain danger in tilting
the stick too strongly in the direction of structure. For, under certain conditions, institutions, and
the path dependent logics they otherwise impose, are recast and redesigned through the
intended and unintended consequences of political agency. Given the importance of such moments,
the new institutionalism has had remarkably little to say on these bouts of path shaping institutional
change.
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is premised. Actors cannot simply be assumed to have a fixed (and immutable)
preference set, to be blessed with extensive (often perfect) information and fore-
sight, or to be self-interested and self-serving utility maximizers. Rational choice
and historical institutionalism are, as Thelen and Steinmo note, “premised on
different assumptions that in fact reflect quite different approaches to the study of
politics” (1992, 7).

Yet, if this would seem to imply a greater affinity with normative/sociological
institutionalism, then further inspection reveals this not to be the case either. For,
to the extent that the latter assumes conventional and norm-driven behavior
thereby downplaying the significance of agency, it is equally at odds with the
defining statements of historical institutionalism. As Thelen and Steinmo again
suggest:

institutional analysis...allows us to examine the relationship between political actors as
objects and as agents of history. The institutions that are at the centre of historical
institutionalist analysis. .. can shape and constrain political strategies in important ways,
but they are themselves also the outcome (conscious or unintended) of deliberate political
strategies of political conflict and of choice. (Thelen and Steinmo 1992, 10; emphasis added)

Set in this context, the social ontology of historical institutionalism is highly
distinctive, and indeed quite compatible with the constructivist institutionalism
which it now more consistently seems to inform. This brings us to a most important
point. Whether constructivist institutionalism is seen as a variant, further develop-
ment, or rejection of historical institutionalism depends crucially on what historical
institutionalism is taken to imply ontologically. If the latter is seen, as in Hall and
Taylor’s influential account, as a flexible combination of cultural and calculus
approaches to the institutionally-embedded subject, then it is considerably at
odds with constructivist institutionalism. Seen in this way, it is, moreover, incom-
patible with the attempt to develop an endogenous institutionalist account of the
mechanisms and determinants of complex institutional change. Yet, if it is seen, as
the above passages from Thelen and Steinmo might suggest, as an approach
predicated upon the dynamic interplay of structure and agent (institutional context
and institutional architect) and, indeed, material and ideational factors (see Hay
2002, chs. 2, 4, and 6), then the difference between historical and constructivist
institutionalisms is at most one of emphasis.

Whilst the possibility still exists of a common historical and constructivist
institutionalist research agenda, it might seem unnecessarily divisive to refer to
constructivist institutionalism as a new addition to the family of institutionalisms.
Yet this can, I think, be justified. Indeed, sad though this may well be, the prospect
of such a common research agenda is perhaps not as great as the above comments
might suggest. That this is so is the product of a recent “hollowing-out” of
historical institutionalism. Animated, it seems, by the (laudable) desire to
build bridges, many of the most prominent contemporary advocates of historical
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institutionalism (notably Peter Hall (with David Soskice, 2001) and Paul Pierson
(2004)) seem increasingly to have resolved the calculus—cultural balance which
they discern at the heart of historical institutionalism in favor of the former. The
bridge which they would seem to be anxious to build, then, runs from historical
institutionalism, by way of an acknowledgment of the need to incorporate micro-
foundations into institutionalist analysis, to rational choice institutionalism. This
is a trajectory that not only places a sizable and ever-growing wedge between
cultural and calculus approaches to institutional analysis, but one which essentially
also closes off the alternative path to a more dynamic historical constructivist
institutionalism.

2 THE ANALYTICAL AND ONTOLOGICAL
DISTINCTIVENESS OF CONSTRUCTIVIST
INSTITUTIONALISM

In the context, then, of contemporary developments in new institutionalist schol-
arship, the analytical and ontological assumptions of constructivist institutionalism
are highly distinctive. They represent a considerable advance on their rationalist
and normative/sociological predecessors, at least in terms of their capacity to
inform an endogenous account of complex institutional evolution, adaptation,
and innovation.3

Actors are strategic, seeking to realize certain complex, contingent, and con-
stantly changing goals. They do so in a context which favors certain strategies
over others and must rely upon perceptions of that context which are at best
incomplete and which may very often prove to have been inaccurate after the
event. Moreover, ideas in the form of perceptions “matter” in a second sense—
for actors are oriented normatively towards their environment. Their desires,
preferences, and motivations are not a contextually given fact—a reflection of
material or even social circumstance—but are irredeemably ideational, reflecting
a normative (indeed moral, ethical, and political) orientation towards the context

8 This is an important caveat. Ontologies are not contending theories that can be adjudicated
empirically since what counts as evidence in the first place is not an ontologically neutral issue.
Thus, while certain ontological assumptions can preclude a consideration, say, of disequilibrium
dynamics (by essentially denying their existence), this does not in itself invalidate them. On the
dangers of ontological evangelism, see Hay (2005).
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in which they will have to be realized. As this suggests, for constructivists, politics
is rather less about the blind pursuit of transparent material interest and rather
more about both the fashioning, identification, and rendering actionable of such
conceptions, and the balancing of (presumed) instrumentality and rather more
affective motivations (see also Wendt 1999, 113—35).° Consequently, actors are not
analytically substitutable (as in rational choice or normative/sociological institu-
tionalism), just as their preference sets or logics of conduct cannot be derived
from the (institutional) setting in which they are located. Interests are social
constructions and cannot serve as proxies for material factors; as a consequence
they are far more difficult to operationalize empirically than is conventionally
assumed (at least, in a non-tautological way: see also Abdelal, Blyth, and Parsons
2005; Blyth 2003).

In common with rationalist variants of institutionalism, the context is viewed in
largely institutional terms. Yet institutions are understood less as functional means
of reducing uncertainty, so much as structures whose functionality or dysfunction-
ality is an open—empirical and historical—question. Indeed, constructivist insti-
tutionalists place considerable emphasis on the potentially ineffective and
inefficient nature of social institutions; on institutions as the subject and focus of
political struggle; and on the contingent nature of such struggles whose
outcomes can in no sense be derived from the extant institutional context itself
(see, especially, Blyth 2002).

These are the basic analytical ingredients of constructivist institutionalism’s
approach to institutional innovation, evolution, and transformation. Within this
perspective, change is seen to reside in the relationship between actors and the
context in which they find themselves, between institutional “architects,” institu-
tionalized subjects, and institutional environments. More specifically, institutional
change is understood in terms of the interaction between strategic conduct and the
strategic context within which it is conceived, and in the later unfolding of its
consequences, both intended and unintended. As in historical institutionalism,
such a formulation is path dependent: the order in which things happen affects how
they happen; the trajectory of change up to a certain point itself constrains the
trajectory after that point; and the strategic choices made at a particular moment

9 The affinities between constructivism in international relations theory and constructivist insti
tutionalism are, perhaps on this point especially, considerable. And, on the face of it, there is nothing
terribly remarkable about that. Yet however tempting it might be to attribute the latter’s view of
preference/interest formation to the former, this would be mistaken. For while the still recent labeling
of constructivist institutionalism as a distinctive position in its own right has clearly been influenced
by the prominence of constructivism within international relations theory (Abdelal et al. 2005), the
causal and constitutive role accorded to ideas by such institutionalists predates the rise of construct
ivism in international relations (see, for instance, Blyth 1997; Hall 1993; Hay 1996). As such, con
structivism in international relations and constructivist institutionalism are perhaps best seen as
parallel if initially distinct developments.
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eliminate whole ranges of possibilities from later choices while serving as the very
condition of existence of others (see also Tilly 1994). Yet, pointing to path depend-
ence does not preclude the identification of moments of path-shaping institutional
change, in which the institutional architecture is significantly reconfigured.
Moreover, and at odds with most existing new institutionalist scholarship, such
path-shaping institutional change is not merely seen as a more-or-less functional
response to exogenous shocks.

Further differentiating it from new institutionalist orthodoxy, constructivist
institutionalists emphasize not only institutional path dependence, but also
ideational path dependence. In other words, it is not just institutions, but the
very ideas on which they are predicated and which inform their design and
development, that exert constraints on political autonomy. Institutions are built
on ideational foundations which exert an independent path dependent effect on
their subsequent development.

Constructivist institutionalism thus seeks to identify, detail, and interrogate
the extent to which—through processes of normalization and institutional-
embedding—established ideas become codified, serving as cognitive filters through
which actors come to interpret environmental signals. Yet, crucially, they are also
concerned with the conditions under which such established cognitive filters
and paradigms are contested, challenged, and replaced. Moreover, they see
paradigmatic shifts as heralding significant institutional change.

Such a formulation implies a dynamic understanding of the relationship
between institutions on the one hand, and the individuals and groups who
comprise them (and on whose experience they impinge) on the other. It empha-
sizes institutional innovation, dynamism, and transformation, as well as the need
for a consideration of processes of change over a significant period of time. In so
doing it offers the potential to overturn new institutionalism’s characteristic
emphasis upon institutional inertia. At the same time, however, such a schema
recognizes that institutional change does indeed occur in a context which is
structured (not least by institutions and ideas about institutions) in complex and
constantly changing ways which facilitate certain forms of intervention whilst
militating against others. Moreover, access to strategic resources, and indeed to
knowledge of the institutional environment, is unevenly distributed. This in turn
affects the ability of actors to transform the contexts (institutional and otherwise)
in which they find themselves.

Finally, it is important to emphasize the crucial space granted to ideas within this
formulation. Actors appropriate strategically a world replete with institutions and
ideas about institutions. Their perceptions about what is feasible, legitimate,
possible, and desirable are shaped both by the institutional environment in
which they find themselves and by existing policy paradigms and world-views. It
is through such cognitive filters that strategic conduct is conceptualized and
ultimately assessed.
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3 CONSTRUCTIVIST INSTITUTIONALISM
APPLIED: CRISES, PARADIGM SHIFTS, AND
UNCERTAINTY

Whilst there may well be something of a tension between the contemporary trajec-
tory of historical institutionalism and the developing constructivist institutionalist
research agenda, this should not hide the considerable indebtedness of the latter to
earlier versions of the former. The work of Peter A. Hall, in particular that on policy
paradigms, social learning, and institutional change (1993), has proved a crucial
source of inspiration for many contemporary currents in constructivist institution-
alism. Indeed, the latter’s indebtedness to historical institutionalism is arguably
rather greater than its indebtedness to constructivism in international relations
theory. For despite the ostensible similarities between constructivist institutionalism
and constructivism in international relations theory, the former has been driven to a
far greater extent than the latter by the attempt to resolve particular empirical
puzzles. Those puzzles, principally concerned with understanding the conditions
of existence of significant path-shaping institutional change, have led institutional-
ists to consider the role of ideas in influencing the developmental trajectory of
institutions under conditions of uncertainly and/or crisis. They were explored first
by historical institutionalists, most notably Peter A. Hall.

Hall’s work represents by far the most sustained, consistent, and systematic
attempt within the historical institutionalist perspective to accord a key role
for ideas in the determination of institutional outcomes. Like most of the con-
structivist institutionalist scholarship which it would come to inform, Hall’s
approach to ideas comes not from a prior ontological commitment (as in
constructivist international relations theory), but from the observation of an
empirical regularity—ideational change invariably precedes institutional change.
Drawing inspiration from Kuhn, Hall argues that policy is made within the context
of “policy paradigms.” Such interpretative schema are internalized by politicians,
state managers, policy experts, and the like. They come to define a range of
legitimate policy techniques, mechanisms, and instruments, thereby delimiting
the very targets and goals of policy itself. In short, they come to circumscribe the
realm of the politically feasible, practical, and desirable. As Hall elaborates:

policy makers customarily work within a framework of ideas and standards that specifies
not only the goals of policy and the kind of instruments that can be used to attain them, but
also the very nature of the problems they are meant to be addressing. ... [T]his framework
is embedded in the very terminology through which policy makers communicate about
their work, and it is influential precisely because so much of it is taken for granted and
unamenable to scrutiny as a whole. (1993, 279)

The identification of such distinctive policy paradigms allows Hall to differentiate
between: (a) periods of “normal” policy-making (and change) in which the
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paradigm remains largely unchallenged (at least within the confines of the
policy-making arena) and in which change is largely incremental; and (b) periods
of “exceptional” policy-making (and change), often associated with crises, in which
the very parameters that previously circumscribed policy options are cast asunder
and replaced, and in which the realm of the politically possible, feasible, and
desirable is correspondingly reconfigured.

Hall concentrates on developing an abstracted, largely deductive, and
theoretically-informed periodization of the policy process which might be applied
in a variety of contexts. It stresses the significance of ideas (in the form of
policy-making paradigms which are seen to act as cognitive filters) and leads to a
periodization of institutional change in terms of the policy-making paradigms
such institutions instantiate and reflect. Yet it remains largely descriptive, having
little to say about the processes of change which underlie the model.

This provides the point of departure for a significant body of more recent, and more
self-consciously constructivist, scholarship (see, especially, Blyth 2002; Hay 2001).
This still nascent literature asks under what conditions paradigms emerge, consoli-
date, accumulate anomalies, and become subject to challenge and replacement.
Attention has focused in particular upon the moment of crisis itself, a concept much
invoked but rarely conceptualized or further explicated in the existing literature.1°

Blyth’s meticulous work on the US and Swedish cases (2002) shows well
the additional analytical purchase that constructivism offers to institutionalists
interested not only in institutional process tracing but in accounting for the
emergence of new policy paradigms and attendant institutional logics in and
through moments of crisis.!! Indeed, his landmark study demonstrates the causal
and constitutive role of ideas in shaping the developmental trajectories of advanced
capitalist economies. It has rapidly become a, perhaps the, key referent and point of
departure for the constructivist institutionalist research programme.

The analytical focus of his attentions is the moment of crisis itself, in which one
policy paradigm is replaced by another. Crises, he suggests, can be viewed
as moments in which actors’ perceptions of their own self-interest become
problematized. Consequently, the resolution of a crisis entails the restoration of a
more “normal” condition in which actors’ interests are once again made clear and
transparent to them. As nature abhors a vacuum, so, it seems, political systems abhor
uncertainty. Crises thus unleash short bouts of intense ideational contestation in
which agents struggle to provide compelling and convincing diagnoses of the
pathologies afflicting the old regime/policy paradigm and the reforms appropriate
to the resolution of the crisis. Moreover, and crucially for his analysis, such crisis
theories, arising as they do in moments of uncertainty, play a genuinely constructive

10 Tt is perhaps again important to note that although constructivist institutionalists come to a
position very similar to that of their fellow constructivists in international relations suggesting, for
instance, that “crises are what states make of them” (cf. Wendt 1992), this is an empirical observation
not a logical correlate of a prior ontological commitment.

11 The following paragraphs draw on and further develop the argument first presented in Hay
(2004b, 207 13).
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role in establishing a new trajectory of institutional evolution. They are, in other
words, not reducible to the condition they seek to describe and explain.

The implications of this are clear—if we are to understand path-shaping institu-
tional change we must acknowledge the independent causal and constitutive role
of ideas, since the developmental trajectory of a given regime or policy paradigm
cannot be derived from the exhibited or latent contradictions of the old regime
or policy paradigm. It is, instead, contingent upon the ideational contestation
unleashed in the moment of crisis itself. Though this is not an inference that Blyth
himself draws, there is, then, no hope of a predictive science of crisis resolution, capable
of pointing prior to the onset of crisis to the path of institutional change—for the
causal chain is incomplete until such time as the crisis has been successfully narrated.

This is an important intervention and it provides a series of correspondingly
significant insights into the developmental trajectories of Swedish and US capital-
ism in the twentieth century. In particular, it draws attention to the role of business
in proselytizing and sponsoring new and/or alternative economic theories and in
setting the discursive parameters within which influential crisis narratives are likely
to be framed, and to the crucial relationship between business, think tanks,
and professional economists. It also reminds us, usefully, that in order to prove
influential, (economic) ideas need not bear much relationship to the reality
they purportedly represent. In a classically constructivist institutionalist vein, it
demonstrates that, if believed and acted upon, economic ideas have a tendency to
become self-fulfilling prophecies (see also Hay and Rosamond 2002).

Yet its limitations also show that constructivist institutionalism is still very much
a work in progress. Blyth raises just as many theoretical, methodological, and,
indeed, empirical questions as he answers. Moreover, the text is characterized
by some significant and by no means unrepresentative tensions, contradictions,
and silences. None of these are insurmountable impediments to the development
of a more consistently constructivist institutionalism. Yet they do perhaps serve to
indicate the work still required if the profound challenge that constructivism poses
to more conventional approaches to institutional analysis, and the insights it offers,
are both to be more widely appreciated.

In the context of contemporary neoinstitutionalism, it is Blyth’s comments
on the relationship between ideas and interests that are likely to prove most
controversial. It is in these comments that the distinctiveness of the constructivist
variant of institutionalism resides. His core claim is, in essence, that actors’ conduct is
not a (direct) reflection of their material interests but, rather, a reflection of particu-
lar perceptions of their material interests (see also Wendt 1999, 113—35). Our material
circumstances do not directly determine our behavior, though our perceptions of
such circumstances (and, indeed, of our stake in various conceivable outcomes),
may.!2In his own terms, it is ideas that render interests “actionable” (Blyth 2002, 39).

12 The parentheses are important here. There is something of a tendency in the existing literature to
treat the issue of interest formation and representation as a question solely of the accuracy of the
information actors have about their external environment. If there is a disparity between an actor’s
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However intuitively plausible or obvious this may seem, it is important to note
that it sits in some considerable tension to almost all existing neoinstitutionalist
scholarship. For, conventionally, it is actors’ material interests rather than their
perceptions of those interests that are assumed the key determinants of their behavior.
Though convenient and parsimonious, this is unrealistic—and this is the construc-
tivist’s point. Yet, there is some ambiguity and inconsistency in the manner in which
he operationalizes this important insight, which speaks to a potentially wider
ambiguity within constructivist institutionalism. For, on occasions, Blyth refers to
interests as “social constructs that are open to redefinition through ideological
contestation” (2002, 271; see also Abdelal, Blyth, and Parsons 2006). All trace of a
materialist conception of interest is eliminated at a stroke. At other points in the text,
however, interests are treated as materially given and as clearly separate from per-
ceptions of interests, as for instance when he counterposes the “ideas held by agents”
and “their structurally-derived interests” (2002, 33—4). Here, like many other con-
structivists, Blyth seems to fall back on an essentially material conception of interests
(see also Berman 1998; McNamara 1998; Wendt 1999). Obviously it makes no sense to
view the latter as social constructs. To be clear, though these two formulations are
mutually exclusive (interests are either social constructs or given by material circum-
stances, they cannot be both), neither is incompatible with Blyth’s core claim (that in
order to be actionable, interests have to be capable of being articulated). They are
merely different ways of operationalizing that core assumption. Yet it does serve to
hide a potentially more fundamental lacuna.

This only becomes fully apparent when Blyth’s second core premise is recalled:
crises are situations in which actors’ interests (presumably here conceptualized as
social constructs rather than material givens) become blurred. In itself this is far
from self-evident and, given the centrality of the claim to the overall argument he
presents, it is perhaps surprising that Blyth chooses not to defend the claim. It is
not clear that moments of crisis do indeed lead to uncertainty about actors’
interests. Indeed, whilst crises might plausibly be seen to provide focal points
around which competing political narratives might serve to reorient actors’ sense
of their own self-interest, in the first instance are they not more likely to result
in the vehement reassertion, expression, and articulation of prior conceptions of
self-interest—often in the intensity of political conflict? Is it not somewhat
perverse, for instance, to suggest that during the infamous Winter of Discontent
of 1978—9 (as clear an instance of crisis as one might imagine), Britain’s striking

perceived interests and those we might attribute to them given an exhaustive analysis of their material
circumstances, this is assumed to be a function solely of the incompleteness of the actor’s information.
Arguably this is itself a gross simplification. Interests are not merely a reflection of perceived material
circumstance, but relate, crucially, to the normative orientation of the actor towards her external
environment. My perceived self interest with respect to questions of environmental degradation, for
instance, will reflect to a significant extent my normative sense of obligation to other individuals
(living and yet to be born) and, conceivably, other species.
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public sector workers were unclear about their interests in resisting enforced wage
moderation? Or to see the Callaghan Government as unclear about its interests in
bringing such industrial militancy to an end?

A second problem relates to the rather uneven ontology that Blyth seems to rely
upon here. In situations in which actors’ interests are not problematized, ideas
matter less and, presumably, non-constructivist techniques will suffice; yet in con-
ditions of crisis, in which interests are rendered problematic, and ideas “matter
more,” only constructivism will do (for similar formulations see Berman 1998;
Campbell 2001). As T have suggested elsewhere (Hay 2002, 214—15), however tempting
it may be to see ideas as somehow more significant in the uncertainty and confusion
of the moment of crisis, this is a temptation we should surely resist. It is not thatideas
matter morein times of crisis, so much that newideas do and that we are particularly
interested in their impact. Once the crisis is resolved and a new paradigm installed,
theideas actors hold may become internalized and unquestioned once again, but this
does not mean that they cease to affect their behavior.

Yet this is not the key point at issue here. For it is only once we accept as self-
evident the claim that moments of crisis problematize pre-existing conceptions of
self-interest that the problems really start. If crises are moments of radical inde-
terminacy in which actors an incapable of articulating and hence rendering
“actionable” their interests (moments of “Knightian uncertainty” in Blyth’s
terms), then how is it that such situation are ever resolved? Blyth, it would seem,
must rely upon certain actors—notably influential opinion formers with access to
significant resources for the promotion and dissemination of crisis narratives—to
be rather clearer about their own interests. For the resolution of the crisis requires,
in Blyth’s terms, that such actors prove themselves capable of providing an idea-
tional focus for the reconstitution of the perceived self-interests of the population
at large. Whose self-interests does such a new paradigm advance? And in a
situation of Knightian uncertainty, how is it that such actors are capable of
rendering actionable their own interests? In short, where do such ideas come
from and who, in a moment of crisis, is capable of perceiving that they have a
clearly identified self-interest to the served by the promotion of such ideas? If, as
Blyth consistently seems to suggest, it is organized interests with access to sign-
ificant material resources (such as business) that come to seize the opportunity
presented by a moment of crisis, then the role of ideas in determining outcomes
would seem to have been significantly attenuated. If access to material resources is a
condition of successful crisis-narration, if only organized business has access
to such resources, and if neoliberalism is held to reflect the (actual or perceived)
self-interest of business, then won’t a materialist explanation of the rise of
neoliberalism in the USA in the 1970s or Sweden in the 1980s suffice? To prevent
this slippage towards a residual materialism, Blyth and other exponents of
constructivist institutionalism need to be able to tell us rather more about the
determinants (material and ideational), internal dynamics, and narration of the
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crisis itself. The overly parsimonious conception of crises as moments of Knightian
uncertainty may, in this respect, obscure more than it reveals.

This is perhaps suggestive of a broader, indeed somewhat characteristic, failing of
constructivistinstitutionalism to date—its tendency to fall back upon, or atleast not to
close off fully, the return to a rump materialism. Very often, as in this case, alternative
and more parsimonious accounts can be offered of the very same data constructivist
institutionalists present that make little or no causal reference to the role of ideas.

A second set of concerns relates to the theoretical status of constructivist
institutionalist insights. Again, the issue is a more general one. For, like much
work within this development tradition, although constructed as a work of
explanatory/causal analysis, it is not always clear that Blyth does adequately explain
the outcomes whose origins he details. Indeed, it would seem as though abstracted
redescription and explanation are frequently conflated. In other words, an
abstract and stylized sequence consistent with the empirical evidence is presented
as an explanation of specific outcomes in the context being considered. While crises
may well be what states make of them, it is not clear that constructivist institu-
tionalists have explained why states make of them what they do—indeed, it is
precisely in this ambiguity that the possibility of the return to a residual materi-
alism arises.

This brings us to a further, and closely related, issue—the epistemological status
of the claims Blyth makes about the US and Swedish cases, specifically, and those
made by constructivists about institutional change more generally. Understand-
ably, Blyth is keen to stress that his chosen constructivist brand of institutionalism
provides us with a “better understanding of political change” than more conven-
tional materialist modes of political analysis (2002, ix; see also Abdelal, Blyth, and
Parsons 2005; Berman 1998). Yet it is not clear from the text why sceptics should
accept such a view—Ilargely because no sustained consideration is given to how one
might adjudicate preferences between contending accounts (see, for instance, Bevir
and Rhodes 2003). Nor is it clear that constructivists can easily claim the kind of
epistemological self-confidence required to pronounce the analytical superiority
of their perspective. Presumably, “better” here means more complex, more
nuanced, and more able to capture the rich texture of social, political, and
economic interaction—in short, the standard that Blyth seems to construct is
one of correspondence to an external reality. This is all very well, but external
realities, as most constructivists would concede, can be viewed differently.
Moreover, whilst complexity and correspondence can plausibly be defended as
providing the standards by which competing theories should be adjudicated,
parsimony, analytical purchase, and predictive capacity have arguably just as
much claim to provide such a standard. And by that standard, most constructivist
institutionalism is likely to be found wanting.

Constructivism has much to contribute to contemporary institutional analysis,
though its appeal is likely to be greatest for those who do not believe that a
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predictive science of politics is possible. Yet whether its clear superiority to other
contending positions has already been, or is ever likely to be, established, is another
matter. Blyth’s concluding remarks are, in this respect, particularly problematic. The
purpose of his book, he suggests, is “to demonstrate that large-scale institutional
change cannot be understood from class alignments, materially given coalitions, or
other structural prerequisites. . .. [I]nstitutional change only makes sense by refer-
ence to the ideas that inform agents’ responses to moments of uncertainty and crisis”
(2002, 251). This is a bold and almost certainly overstated claim. For, rather than
demonstrating that structural prerequisites cannot inform a credible account of
institutional change, constructivist institutionalism is perhaps better seen as dem-
onstrating that alternative and compelling accounts can be constructed that do not
restrict themselves to such material factors. Moreover, Blyth here seems to drive
something of a wedge between the consideration of ideational and material factors in
causal analysis. This is unfortunate, because as he at times seems quite happy to
concede, there are almost certainly (some) material conditions of existence of
ascendant crisis narratives and crises themselves would seem to have both material
and ideational determinants. Ideational factors certainly need to be given greater
attention, but surely not at the expense of all other variables.

4 CONCLUSION

As the above paragraphs hopefully suggest, whilst constructivist institutionalism
has much to contribute to the analysis and, above all, the explanation of complex
institutional change, it is still very much a work in progress. Its particular appeal
resides in its ability to interrogate and open up the often acknowledged and yet
rarely explored question of institutional dynamics under disequilibrium condi-
tions. As a consequence of this focus, it has already gone some way to overcoming
the new institutionalism’s characteristic failure to deal adequately with post-
formative institutional change and its tendency to find it rather easier to describe
(and, even more so, to explain) path-dependent as opposed to path-shaping logics.
Yet, in so doing, it has stumbled over other problems. In particular, it seems unclear
whether constructivist institutionalists are prepared to abandon altogether the long
association of interests and material factors in political analysis that they ostensibly
challenge. Similarly, the extent to which constructivist institutionalism entails the
substitution of material by ideational explanations, the development of explan-
ations which dissolve the dualistic distinction between the two, or merely the
addition of ideational variables to pre-existing material accounts remains unclear.
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Finally, there is still something of a tension it seems between the assuredness and
confidence with which the superiority of constructivist institutionalist insights are
proclaimed and the theoretical modesty that a constructivist ontology and episte-
mology would seem almost naturally to entail. None of these are fundamental
impediments to the development of a fourth new institutionalism alongside the
others; but they do provide a sense of the debates that must, and are likely to, animate
the constructivist institutionalist research programme over the next decade.
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CHAPTER §

NETWORK
INSTITUTIONALISM

CHRISTOPHER ANSELL

1 OVERVIEW

In some respects, “network institutionalism” is an oxymoron. The term “network” tends
to imply informality and personalism, while “institutionalism” suggests formality and
impersonalism. Network perspectives also tend to be more behavioral than institutional.
Nevertheless, it is reasonable to understand networks as informal institutions (though
they may in some cases be formal). In this sense, a network can be thought of as an
institution to the extent that it represents a stable or recurrent pattern of behavioral
interaction or exchange between individuals or organizations. In much the same spirit as
Peter Hall has described institutionalism, the network approach views networks as critical
mediating variables that affect the distribution of power, the construction of interests and
identities, and the dynamics of interaction (Hall 1986, 19—20).

No single network paradigm exists, but rather overlapping discussions in political
science, organization theory, public administration, and economic sociology. Yet it is
fair to say that four meta-principles or assumptions are shared across the various
strands of network institutionalism.! The first and most general principle is a
relational perspective on social, political, and economic action. Emirbayer (1997)
contrasts relational with attributional approaches to social explanation. In the latter,

1 Wellman (1988) provides both an intellectual history of the network approach and an important
statement of its distinctiveness.
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phenomena are explained in terms of the attributes of individuals, groups, or
organizations. Network institutionalism, by contrast, emphasizes relationships—
which are not reducible to individual attributes—as the basic unit of explanation.
A second meta-principle is a presumption of complexity. Relationships that connect
individuals, groups, and organizations are assumed to be complex, in the sense that
linkages between them are overlapping and cross-cutting. Groups and organizations
are not neatly bounded, certainly not unitary, and are often interpenetrating. The
third meta-principle of network institutionalism is that networks are both resources
and constraints on behavior. As resources, they are channels of information and aid
mobilized in the pursuit of certain gains; as constraints, they are structures of social
influence and control that limit action. The final meta-principle is that networks
mobilize information, social influence, resources, and social capital in highly differ-
entiated ways. Not only is the social world complex, but also highly biased. Networks
provide variegated access to resources, information, and support.

Although this chapter aims to provide a broad interdisciplinary overview of net-
work institutionalism, it is worth briefly describing how the network approach is
congenial to political science.2 First, political scientists have long been fascinated by the
ways in which power and influence work through channels of personal connections—
the proverbial “old boys network.” Network institutionalism offers an approach that
systematizes this fascination. Second, many problems in political science involve
complex bargaining and coordinating relationships between interest groups, public
agencies, or nations. While it may be sufficient to describe these relationships as
“coalitions,” “factions,” or “alliances,” network institutionalism suggests that precise
patterns of connection matter for explaining political outcomes. Third, network
institutionalism rejects any simple dichotomy between individualist and group-
oriented explanation. It insists that individual behavior must be understood context-
ually, but rejects the assumption of unitary groups—a salutary perspective given the
tensions in political science between individualistic and group-oriented approaches.

The remainder of the chapter clarifies the meaning of the term “network,”
provides a brief survey of techniques used to analyze networks, and then focuses
on five substantive domains in which network institutionalism has been prominent:
(a) policy networks; (b) organizations; (c) markets; (d) political mobilization and
social movements; and (e) social influence, social psychology, and political culture.

2 WHAT 1S A NETWORK?

A network is a set of relationships between individuals, groups, or organizations. A
relationship, for example, might be a friendship between two Members of Parlia-

2 See Knoke 1994 for a more comprehensive account of network approaches to politics.
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ment or a cooperative exchange between two public agencies. Although conflict
between two individuals or organizations could also count as a relationship,
network institutionalism tends to presume positive relationships. Informed by a
Durkheimian perspective on social solidarity, many network studies emphasize the
social and affectual bases of relationships. However, it is not always necessary
to assume that networks are solidaristic. Networks may be merely patterns of
interaction or connection. For instance, two stakeholder groups may interact
frequently in the context of a policy arena or the boards of two NGOs might
share the same directors. Such relationships do not necessarily produce social
solidarity and may be rife with conflict. But they imply the possibility that these
connections are conduits, even if inadvertent, for information, ideas, or resources.
Frequent interaction in a legislative committee, for example, might be the basis for
the flow of critical information (regardless of whether the actors involved have any
sense of mutual obligation). Interdependence offers a third way to interpret
networks. For example, one lobbyist might have information that another lobbyist
needs or two nations might have extensive trading relations. This interdependence
may motivate them to engage in exchange relationships with each other. Successful
exchange can, in turn, generate strong norms of mutual obligation and reciprocity
(sometimes referred to as “generalized exchange”). The prominence of bargaining
in political relationships makes this exchange approach to networks a natural one
for political science.

Granovetter (1985) has argued that social network approaches steer a course
between oversocialized (norm determined) and undersocialized (self-interest
determined) understandings of social behavior. From this perspective, social net-
works have both a social (affectual) and instrumental (exchange) dimension. If the
neoclassical market exchange takes places at “arms-length,” we should expect little
loyalty in such relationships and we should not expect them to provide the basis for
the kind of trust or reciprocity necessary to produce exchange where goods are
ill-defined or the timeframe for exchange is poorly specified. It is precisely the
social character of network relationships built on loyalty and mutual obligation
that allows us to think of them as social structures. Yet, Granovetter suggests,
social actors are not mindlessly governed by these social norms. An instrumental
calculus, mediated by social norms, remains at work in most social relationships.

A relationship between two actors (dyad) is the basic unit of any network.
However, network approaches are typically interested in sets of interconnected
dyadic relationships. The term network typically refers to this aggregate of inter-
connected relationships. The simplest network therefore actually requires at least
three different actors—a triad. Much of network analysis is concerned with the
global properties of a network as a single social structure—that is, as an aggrega-
tion of interconnected dyads. In network analytic terms, a typical organizational
hierarchy is one kind of network. Subordinates are connected to their superordin-
ates, who are in turn connected to their superordinates, until one reaches the top of
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the pyramid. However, many discussions, particularly in organization theory,
suggest that networks are different from hierarchies. As pointed out by Kontopou-
los (1993), the difference is that hierarchies are distinguished by “many-to-one”
relationships, in which many subordinates are linked to only one superordinate.
A network by contrast is an “entangled” web of relationships characterized by
“many-to-many” relationships. Ansell (2000) uses this many-to-many criterion to
characterize regional (subnational) policy in Europe.

Thus, a network can be distinguished both by the content of relationships
(positive recurrent relations, built on mutual obligation, affection, trust,
and reciprocity, etc.) and by its global structure (interconnected dyads, many-
to-many relationships).

3 NETWORK ANALYSIS

One of the distinguishing features of network institutionalism is the availability of
a range of quantitative techniques designed to analyze the properties of networks.
The development of these techniques grew out of the use of graph theory to
represent networks, though much recent network analysis also draws on algebraic
methods. It is beyond the scope of this article to provide more than a cursory
discussion of these methods. However, several book-length introductions are
available. Scott (1998) and Degenne and Forsé (1999) provide useful surveys
of social network analysis and Wasserman and Faust (1994) provide a compre-
hensive, but more mathematically demanding treatment. Several software pro-
grams are also available for social network analysis, of which the most popular is
UCINET.

Prominent techniques of social network analysis include centrality and
“sub-group” identification. Centrality is a particularly useful measure because it
identifies the relative importance or prominence of individual actors in a network
based on information about all the actors in the network. Various measures of
centrality have been developed (degree, closeness, betweenness, etc.) that seek to
capture different aspects of what it means to be a central actor. For example,
betweenness centrality defines centrality in such a way as to identify actors
likely to serve as important brokers. Another class of network techniques identify
“sub-groups” within the network and they are particularly useful for identifying
social cleavages or factions. These techniques range from those that identify
sub-groups in relatively inclusive terms (e.g. component analysis) to those that
are much more restrictive (e.g. clique detection).
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Social network analysis also distinguishes between “cohesion” and “equivalence”
as the basis for sub-groups. The cohesion approach suggests that sub-groups are based
on the density of direct dyadic ties. Hence, the greater the number of ties within a
group, the more cohesive it should be. By contrast, the equivalence approach argues
that sub-groups will be composed of actors with equivalent ties to third parties.
Marx’s analysis of class formation is a classic example: workers are brought together
not by their direct solidaristic ties, but by their common opposition to employers.

The distinction between cohesion and equivalence is related to a broader set of
discussions in network analysis. Research on what came to be known as the “small
world phenomenon” discovered that people were often connected to quite distant
others through a surprisingly short number of intervening steps. As Watts (2003) has
clarified, this is most surprising when networks are relatively “sparse.” Watts found
that small world networks have particular properties. They exhibit high local
clustering combined with a limited number of “shortcuts” between clusters.
Granovetter (1973) also built on the small world phenomenon in his influential
argument about the “strength of weak ties.” He found, for instance, that jobs were
often not found directly through friends (strong ties), but through friends of friends
(weak ties). The logic is that weak ties often “bridge” across clusters. Burt (1992) has
further refined this logic in his work on “structural holes.” He argues that informa-
tion in small tightly knit clusters is redundant (everybody knows everybody’s
business). Moreover, clustering creates “holes” in the global network that limit the
flow of information. Thus, ties that bridge across structural holes (“shortcuts” in
Watt’s terms, “weak ties” in Granovetter’s) are powerful conduits of information.

The cohesion perspective suggests that the critical mechanism in networks oper-
ates through direct dyadic ties. An extension of this logic suggests that the stronger
the tie (e.g. the more frequent, intimate, and intense the interaction), the more
cohesive the relationship. At the global network level, then, a denser network is
presumed to be a more cohesive one. The logic extends to multiple networks.
Network analysis refers to the situation in which two actors are tied together in
different types of ways—for example friendship, advice, co-work, residence—as
multiplexity. In the cohesion logic, the more multiplex the network, the stronger it
is. By contrast, the equivalence perspective emphasizes the importance of indirect as
well as direct ties. Actors are similar not because they have strong ties to one
another, but because they have similar ties to others. Actors who are structurally
equivalent are therefore interpreted as having a similar position in the network.
Multiple networks are important when they reinforce structural equivalence.

The difficulty of collecting network data has been one of the limits on the more
widespread usefulness of social network methods. Two basic classes of network
data exist. Egocentric networks begin with a focal actor or actors (ego) and then
collect network information on relationships of ego to others (alters). A later phase
of data collection collects further information on the relationships between ego’s
alters. The general problem with egocentric data is that it is highly selective, since
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by definition it reflects only ego’s network. Alternatively, a complete network provides
amore comprehensive perspective. Data for a complete network are collected by first
identifying a group of actors and then collecting information on relationships
between all of them. Such data can be difficult to collect for two reasons. First,
identifying connections between all the actors in a network creates a large volume of
data for even a small number of actors. Second, complete networks confront a
problem of boundary specification. As the small world phenomenon demonstrates,
everyone may be (at several removes) connected to everyone else. So where should
the boundary be drawn? Network analysts generally solve this problem in one of two
ways—each of which corresponds to a different technique for gathering the data.
One approach is to specify the boundary at the outset on the basis of non-network
criteria—for example the boundary of the organization or work unit, the policy
sector, or geographical units. In such cases, it is often useful to begin with a complete
list of the individuals, groups, or organizations contained within this boundary. The
researcher then asks each actor on the list about their relationship with every other
actor on the list. A second approach is often used when the boundary is difficult
to specify ahead of time. In fact, identification of who is part of the network may be
one of the main purposes for gathering data. In this case, snowball sampling is used
to collect network data. Much like egocentric data, this approach starts with a
few focal actors and then asks them about their relationships. It then builds
outward, asking actors specified in the first round of interviewing who they are
related to. Sampling may continue until the discovery of new actors drops off.

4 Poricy NETWORKS

The network analysis literature described above has mostly been developed in
sociology and anthropology. In political science, a largely separate body of research
has developed to study “policy networks.” The policy network literature itself arose
at the confluence of several streams of research. Among the earliest precursors to
the policy network literature was Heclo and Wildavsky’s (1974) study of the British
Treasury Department, which uncovered the importance of personal networks
between civil servants and politicians as an important factor shaping policy
decisions. In the USA, development of the policy network concept arose out of
work on “sub-governments”—the idea that policy-making and implementation
were controlled by a select group of agencies, legislators, and interest groups.
Working in this tradition, Heclo (1978) coined the term “issue network” to describe
more diffuse forms of linkage than implied by the terms “sub-government” or
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“iron triangle.” A closely related stream of European work on policy networks grew
out of studies of corporatism and interest intermediation (Katzenstein 1978;
Lembruch 1984). A second stream of research arose from an international group
of researchers studying complex interorganizational relationships in government
in the 1970s (e.g. Hanf and Scharpf 1979). This work emphasized that policy-
making and implementation required complex coordination and negotiation
among many different actors. A third stream of policy network research grew out
of work on “community power studies,” which essentially examined the social
structure of politics in cities. Work by Lauman and Pappi (1976), in particular,
advanced this into the study of policy networks.

All of these approaches combine two somewhat opposed images of political
organization and process: all of them stress that political structure and process is
highly differentiated, comprising the participation of a diverse range of actors; the
opposing image suggests that these actors are linked together around their mutual
interest or interdependence in specific policy domains. Thus, the network
approach has the advantage of representing the ideas of both pluralists (empha-
sizing differentiation) and elite theorists (emphasizing connectivity).

The next generation of policy network research began to clarify differences
internal to networks and to articulate mechanisms by which they worked. Notably,
Rhodes (1985) distinguished Heclo’s concept of “issue networks” from “policy
communities” in terms of the stability and restrictiveness of networks. He also
articulated a “power-dependence” perspective that provided a framework for
thinking about why and how networks were formed and how they operated. In a
recent review of the policy network literature, Rhodes (2006) contrasts this
“power-dependence” approach with the rational choice institutionalist approach
to policy networks developed by Scharpf (1997).

Some of the policy network literature has drawn on the network analysis
techniques described above. Laumann and Knoke’s (1987) massive study of Ameri-
can policy networks and Knoke, Pappi, Broadbent, and Tsujinaka’s (1996)
comparative study of labor policy networks offer important examples.

5 ORGANIZATIONS

The study of organizations is another area in which network institutionalism is well
represented. La Porte’s (1975) work on complexity, which defined organizational
complexity in terms of the number of units and the number of interconnections
between these units, provides an early precursor to this network institutionalism.
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The shift to an open systems perspective, particularly with its increased focus on
interorganizational relations, provided another impetus. Benson’s (1975) political
economy approach to interorganizational relations claimed “networks” of organ-
izations were a new unit of analysis.

A decade or more later, the rising influence of institutional economics provided
another context for the articulation of network ideas. The work of Oliver
Williamson posed “markets” and hierarchies” as two alternative means of organ-
izing economic transactions. The framework placed organization on a continuum
between contract (market) and authority (hierarchy). In an influential article,
Powell (1990) argued that “network organizations” were neither markets nor
hierarchies. He argued that network organizations achieve coordination through
trust and reciprocity rather than through contract or authority.

Other work on organizations points to structural aspects that made them difficult
to describe either as markets or as hierarchies. For example, Faulkner (1983) applied
network models to the process of forming project teams in the American film
industry. At the same time, the burgeoning importance of strategic alliances and
joint ventures between firms gave credence to thinking of interorganizational rela-
tions between firms in network terms. Gerlach’s (1992) network analysis of Japanese
intercorporate relations provides a notable example. A 1990 volume by Nohria and
Eccles gave additional impetus to thinking of organizations as networks. These ideas
have been used in political science to describe political parties (Schwartz 1990).

A somewhat separate line of research in public administration stressed the
importance of thinking about interorganizational relationships in network terms.
Fragmentation of service delivery and the complexity of implementation processes
was a major concern of this literature. One common theme was how to achieve
coordination among multiple public agencies with overlapping missions and
authority. Chisholm’s (1989) study of the role of informal networks in coordinating
multiple transportation agencies and Provan and Milward’s (1995) comparison of
mental health networks in four American cities offer good examples of this genre.
The managerial emphasis of this work is well represented in Kickert, Klijn, and
Koppenjan (1997).

6 MARKETS

The fields of political economy and economic sociology have also used the idea of
networks to conceptualize markets and market dynamics, and to describe the
relationship between states and markets. Baker’s (1984) study of social relationships
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on the floor of the Chicago stock exchange was among the first to call attention to
social networks underpinning market exchange. He demonstrated that even in the
archetypical market, actual patterns of buying and selling were shaped by social
relationships. Social networks helped to manage the uncertainty that traders
experienced in the stock market.

Drawing on Polanyi’s description of the social embeddedness of markets,
Granovetter (1985) provided a seminal statement of the network approach to
markets. Much like Powell’s argument that network organizations were different
from either markets or hierarchies, Granovetter argued that many economic
transactions were shaped by social relationships that build on norms of trust and
reciprocity. His statement spawned serious research on the way in which embedd-
edness shaped economic decision-making and cooperation. Notable studies
include Brian Uzzi’s several studies of the banking, garment, and law industries
and Mizruchi and Stearns’ (2001) study of bank decision-making.

Another well-developed line of economic sociology research examines inter-
locking corporate boards. This work treats the overlapping memberships of boards
of directors as a social network that connects otherwise independent firms
together. Notable studies include Mizruchi’s (1992) analysis of interlocking direct-
orates to explain political campaign contributions and Davis’s (1991) analysis of
the diffusion of managerial strategies (the “poison pill”) through interlocking
directorates.

A range of other research has described the structure and dynamics of markets in
network terms. Important exemplars include Powell, Koput, and Smith-Doerr’s
(1996) analysis of knowledge creation in the biotech industry in terms of interfirm
networks, Padgett’s (2001) study of networks underpinning the emergence of
modern banking in Renaissance Florence, and Stark and Bruzst’s (1998) description
of the evolution of post-Communist East European markets in network terms.
Political scientists Anno Saxenian (1996) and Richard Locke (1994) have also used
network ideas to describe regional economies and the logic of state intervention in
these economies.

7 PoLITICAL MOBILIZATION AND SOCIAL
MOVEMENTS

The network concept has also had significant impact in the study of political
mobilization and social movements. Much of this work has been historical. For
example, Bearman (1993) analyzed the way in which the Puritan faction in the
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English Civil War emerged from networks of religious patronage and Padgett and
Ansell (1993) demonstrated the way the Medicis’ successful control over the
Florentine state was based on the mobilization of a powerful political party
constructed from economic and marriage ties. Gould (1995) demonstrated
that resistance on the barricades in the Paris Commune of 1871 was based on
neighborhood networks.

The social movement literature has drawn extensively on network concepts.
Work by McAdam and others (e.g. McAdam and Fernandez 1990) demonstrated
that social recruitment in movements often operates through social networks.
Other work has demonstrated that the network concept can be used to describe
and analyze broader social movement fields. For example, Diani (1995) uses the
network approach to describe relationships between environmental organizations
and between environmental activists in Milan. By studying overlapping
memberships in underground protest organizations in Poland, Osa (2003) explains
how the powerful Solidarity movement emerged to challenge the Communist
regime. Diani and McAdam (2003) provide an overview of the relationship
between social movements and networks. Closely related work by political scien-
tists has been attentive to international networks of NGOs dubbed “transnational
advocacy networks” (Keck and Sikkink 1998).

Network approaches have also been used to study social capital. In contrast to
economic capital, social capital is conceived of as capital derived from
social structure. Network approaches provide a useful representation of this social
structure. While much of the best known work on social capital draws loosely on
network metaphors, Lin, Cook, and Burt (2001) suggest a specific social network
approach to social capital.

8 SocIiAL INFLUENCE, SOCIAL
PsycHorLoGY, AND PoLiTiCAL CULTURE

The network approach has also been used to understand patterns of social
influence, social cognition, and political culture. Krackhardt’s (1990) concept of
cognitive networks is among the most intriguing ideas in this genre. In studying a
computer firm, Krackhardt found that more centrally located employees in actual
social networks were also more accurate in their cognitive understanding of these
social networks (cognitive networks). He also showed that reputational power in
the firm was associated with this cognitive accuracy. Social psychologists have also
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used network approaches to model how social influence processes work through
networks. Friedkin (1998) provides a powerful approach for modeling these influ-
ence processes. In political science, network processes are also understood as a way
to model “contextual effects” precisely. Political scientists have used these network
models to analyze the influence of neighbors on political attitudes towards candi-
dates (Huckfeldt and Sprague 1987).

In addition to studying cognition and social influence, network approaches have
also been applied to studying political culture. Examples include Mohr and
Duquenne’s (1997) network analysis of the historical evolution of social welfare
categories in New York City and Ansell’s (1997) study of how institutional networks
and symbols interacted to produce a significant realignment of French working
class institutions.

9 CRITIQUE AND PROGRESS

The work cited above is by no means exhaustive and many more specific domains
of application could be reviewed. In fact, the network approach remains more a
diverse set of overlapping discussions than a single unified approach to under-
standing institutions. Although the usefulness of the network approach has been
proven across a range of disciplines, two basic types of criticism are often leveled
against it. The first is that the network approach tends to produce a static and
overly structural view of the world not sufficiently sensitive to process, agency, and
meaning. Emirbayer and Goodwin (1994) forcefully made this critique of social
network analysis and Bevir and Rhodes (2003) have made it of policy networks.
These authors agree that network language tends to slip easily into the kind of
structuralism that treats networks as objects. In particular, they suggest that
network approaches must be more attentive to the cultural or interpretive elements
of relationships. Just as network institutionalism criticizes the reification of groups,
it must avoid a similar reification of networks. Padgett’s (2001) recent work
provides a good example of efforts to overcome the tensions between structure,
culture, and agency in network institutionalism.

A second related critique is that the network approach is primarily a framework
for description rather than explanation. It is good at describing economic, political,
or social complexity, but less useful for deriving testable causal arguments. There is
truth in this criticism: the network approach lends itself more easily to description
than to explanation. The obvious retort is that a good description is the necessary
foundation of a good explanation. But that response sells short the explanatory
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potential of network institutionalism. This chapter has featured work attentive to
the ways in which networks operate as mechanisms to explain political mobiliza-
tion, social influence, or interest intermediation.

This chapter concludes by returning to the current and potential value
of network institutionalism for political science. One of the principal advantages
of network institutionalism is that it provides an analytical framework that
grasps the ever-increasing complexity of our age. As our technologies become
more like networks, so must our institutions. The archetypical pattern of
governance at the beginning of the twenty-first century requires political coord-
ination across levels and between jurisdictions of government; the number of
stakeholders has increased and elaborate webs of interaction and exchange
between them have developed. Network institutionalism provides an unfinished,
but highly promising paradigm for describing this complexity and explaining
its consequences.
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CHAPTER 6

OLD
INSTITUTIONALISMS

R. A. W. RHODES

1 INTRODUCTION

Over the past decade, the narrative of the “new institutionalism” has been touted as
the new paradigm for political science. For example, Goodin and Klingemann
(1996) claim that political science has an overarching intellectual agenda based on
rational choice analysis and the new institutionalism. That is one set of approaches,
one research agenda, and specific to American political science. The focus of this
chapter is broader; it looks at the study of political institutions, whenever,
wherever. I define and give examples of four different traditions in the study of
political institutions: modernist-empiricist, formal-legal, idealist, and socialist. My
aims are simple: to show there are several long-standing traditions in the study of
institutions in the Anglo-American world, and to illustrate that variety worldwide.

I have a second, equally important objective. It is a taken for granted assumption
that the rise of the “new institutionalism” replaced the “old institutionalism.” Old
institutionalism is not limited to formal-legal analysis. It encompasses all the

*I'would like to thank Haleh Afsher, Mark Bevir, John Dryzek, Jenny Fleming, Bob Goodin, and John
Wanna for either help, or advice, or criticism, and sometimes all three. I must record a special thank
you to Robert Elgie for his thorough and detailed advice on French political science (personal
correspondence, 6 June and 20 July 2005).
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traditions discussed below. I argue there is life in all these old dogs. Moreover,
formal-legal analysis is not dead. Rather I argue it is a defining starting point in the
study of political institutions. The distinctive contribution of political science to the
study of institutions is the analysis of the historical evolution of formal-
legal institutions and the ideas embedded in them. The “new institutionalisms”
announced the rediscovery by American modernist-empiricist political scientists
of this theme, and they offer sophisticated variations on it, but it is still the starting
point.

I cannot cover the many traditions of political science worldwide, so I focus on
the two most similar countries—the UK and the USA. If T can show different
traditions in the Anglo-Saxon world, then my argument will travel well beyond it.
To show that potential, I provide brief examples of the study of political institu-
tions in Australia, France, and the Muslim world. I offer a narrative that is just one
among several of possible narratives. I set my narrative of traditions side-by-side
with the narratives elsewhere in Part II. The aim is to decenter the dominant
Anglo-American tradition found in many “state of the art” assessments.

2 TRADITIONS IN THE STUDY OF POLITICAL
INSTITUTIONS

A tradition is a set of understandings someone receives during socialization. A
certain relationship should exist between beliefs and practices if they are to make
up a tradition. First, the relevant beliefs and practices should have passed
from generation to generation. Second, traditions should embody appropriate
conceptual links. The beliefs and practices that one generation passes on to another
should display minimal consistency.

This stress on the constructed nature of traditions should make us wary of
essentialists who equate traditions with fixed essences to which they credit
variations. For example, Greenleaf (1983, 15-20), following Dicey (1914, 62—9),
describes the British political tradition as the dialectic between libertarianism and
collectivism. But Greenleaf’s categories of individualism and collectivism are too
ahistorical. Although they come into being in the nineteenth century, after that they
remain static. They act as fixed ideal types into which individual thinkers and texts
are then forced. At the heart of the notion of tradition used in this chapter is the idea
of agents using their reason to modify their contingent heritage (see Bevir and
Rhodes 2003, 2006). So, tradition is a starting point for a historical story. This idea of
tradition differs also from that of political scientists who associate the term with
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Table 6.1 Traditions in the study of political institutions

Traditions  Modernist-empiricist Formal-legal Idealist Socialist
Definition  Formal rules, Public laws that Institutions The specific
of political compliance concern formal express...ideas articulation of
institution  procedures, governmental  about political class struggle
and standard organizations authority...and
operating practices embody a
that structure continuing approach
relationships to resolving
between the issues
individuals in which arise
various units in the relations
of the polity between citizen
and the economy and government
Eckstein Miliband 1977: 19
1979: 2

Hall 1986: 19-20
Johnson 1975:

131, 112
Present-day USA: New institu- French UK: Conservative Pan-European
examples tionalisms constitution- Idealism post-Marxism
alism
Examples March and Chevallier 2002 Johnson 2004 Laclau 1990

Olsen 1989

customary, unquestioned ways of behaving or with the entrenched folklore of
premodern societies (cf. Oakeshott 1962, 123, 128—9).

Table 6.1 identifies four distinct traditions in the study of political institutions:
formal-legal, idealist, modernist-empiricism, and socialist. Of course, these tradi-
tions are examples. The list is not exhaustive.

3 WHERE ARE WE NOW—MODERNIST-
EMPIRICISM?

For many, the study of political institutions is the story of the “new institutional-
ism.” In outline, the story goes that the new institutionalism was a reaction against
behavioralism. Thus, for Thelen and Steinmo (1992, 3—5) both historical institu-
tionalism and rational choice are a reaction against behavioralism just as
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behavioralism was a reaction against the old institutionalism. This reaction comes
in three main guises, each rooted in one of the main social science disciplines. So,
political science gave us historical institutionalism, economics gave us rational
choice institutionalism, and sociology gave us sociological institutionalism (see
Goodin 1996, 2—20; Hall and Taylor 1996, 936). Approaches proliferate (Lowndes
2002; Peters 1999). The labels vary—sociological institutionalism begat ideational
institutionalism begat constructivism. The several proponents squabble. For
aficionados of such debates, the several approaches, the key contributions, and
their differences are clearly set out in Chapters 1-5. A further summary is unne-
cessary.

There are important differences between the several approaches; for example,
between inductive and deductive methods. However, such differences are less
important than their common ground in a modernist-empiricist epistemology.
Thus, institutions such as legislatures, constitutions, and civil services are treated as
discrete objects that can be compared, measured, and classified. If American
concern with hypothesis testing and deductive methods raises the collective skep-
tical eyebrow of British political science, then Bryce’s claim (1929, vol. 1, 13) that
“[I]t is Facts that are needed: Facts, Facts, Facts” would resonate with many. British
modernist empiricism has much in common with the positivism underpinning
mainstream American political science; both believe in comparison, measurement,
law-like generalization, and neutral evidence.

In so labeling the new institutionalism, I do not seek to criticize it, only to locate
it in a broader tradition. Adcock et al. (2006) do this job admirably. They explore
the diverse roots of the new institutionalism to dismiss the conventional narrative
of a shared rejection of behavioralism. They dispute there is a shared research
agenda or even the prospect of convergence. The new institutionalism is composed
of diverse strands, building on different and probably incompatible intellectual
traditions, united only in the study of political institutions and their commitment
to modernist-empiricism. The new institutionalism may be a shared label but its
divergent roots in incommensurable traditions mean the several strands have
little else in common. When we move further afield, the divergence is even
more marked.

At first glance, British political science took to historical institutionalism like a
duck to water. However, many British political scientists denied any novelty to the
new institutionalism. After all, in Britain, neither the behavioral revolution nor
rational choice had swept the study of institutions away. Also, the new institution-
alism is such a jumble of ideas and traditions that it can be raided for the bits that
easily fit with other traditions. So, British political scientists could interpret the rise
of the new institutionalism in America as a vindication of British modernist
empiricism, with its skepticism toward both universal theory, and the scientism
characterizing American political science. Thus, Marshall (1999, 284—5) observes we
do not need “more or deeper conceptual theories” because “we have already have
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most of what we need” for “detailed description, classification and comparison”
and the “explanatory problem is simply that of describing relevant segments of the
system in sufficient detail to expose what happens or happened.” Case studies of
institutions can be dressed up as a revitalized institutionalism and British political
scientists can claim they wear the latest fashionable clothes. But, if you look closely
little has changed. Barry (1999, 450—5) concludes there is no shared intellectual
agenda based on the new institutionalism, no shared methodological tool kit, and
no band of synthesizers of the discipline. The new institutionalism is little more
than a cloak with which Whigs and modernist-empiricists can pursue the kinds of
work they long have done unruffled by the pretensions of behavioralism and
rational choice.

The same argument can be made for Australian political science. Aitkin (1985,
4-6) notes the discipline was shaped by the strong intellectual links with Britain
and the dominance of law, history, and philosophy in the universities. Formal-legal
studies were alive, even dominant, well into the 1980s (see Jinks 1985). It is hard
to discern the local impact of the new institutionalism (see McAllister et al. 2003,
part 2) and the impact of rational choice was even less (see the locally influential
critique by Stretton and Orchard 1994).

4 WHERE pDID WE CoME FROM—
FORMAL-LEGAL ANALYSIS?

The study of political institutions is central to the identity of the discipline of
political science. Eckstein (1963, 10-11) points out, “If there is any subject matter at
all which political scientists can claim exclusively for their own, a subject matter
that does not require acquisition of the analytical tools of sister-fields and that
sustains their claim to autonomous existence, it is, of course, formal-legal political
structure.” Similarly, Greenleaf (1983, 7—9) argues that constitutional law, consti-
tutional history, and the study of institutions form the “traditional” approach
to political science, and he is commenting, not criticizing. Eckstein (1979, 2)
succinctly defines this approach as “the study of public laws that concern formal
governmental organizations.”

The formal-legal approach treats rules in two ways. First, legal rules and
procedures are the basic independent variable and the functioning and fate
of democracies the dependent variable. For example, Duverger (1959) criticizes
electoral laws on proportional representation because they fragment party systems
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and undermine representative democracy. Moreover, the term “constitution” can be
narrowly confined to the constitutional documentation and attendant legal judg-
ments. This use is too narrow. Finer (1932, 181), one of the doyens of the institutional
approach, defines a constitution as “the system of fundamental political institu-
tions.” In other words, the formal-legal approach covers not only the study of
written constitutional documents but also extends to the associated beliefs and
practices or “customs” (Lowell 1908, 1-15). The distinction between constitution
and custom recurs in many ways; for example, in the distinctions between formal
and informal organization. Second, rules are prescriptions; that is, behavior occurs
because of a particular rule. For example, local authorities limit local spending and
taxes because they know the central government (or the prefect, or a state in a
federation) can impose a legal ceiling or even directly run the local authority.

Eckstein (1979, 2) is a critic of formal-legal study, objecting that its practitioners
were “almost entirely silent about all of their suppositions.” Nonetheless, he
recognizes its importance, preferring to call it a “science of the state”—staatswis-
senschaft—which should “not to be confused with ‘political science’ > (Eckstein
1979, 1). And here lies a crucial contrast with my argument. Staatswissenschaft is not
distinct from political science; it is at its heart.

The formal-legal approach is comparative, historical, and inductive (Rhodes
1995, 43—6 and for the usual caricature see Thelen and Steinmo 1992, 3). Finer (1932)
is a fine exponent of the comparative approach (and see Eckstein 1963, 18—23
and Bogdanor 1999 for more examples). In sharp contrast to many of his contem-
poraries, Finer did not adopt a country-by-country approach but compared
institution-by-institution across countries. He locates his institutional analysis in
a theory of the state. For Finer (1932, 20—2), the defining characteristic of the state is
its legitimate monopoly of coercive power (see also Sait 1938, ch. 5). He surveys the
main political institutions “not only in their legal form, but in their operation”
(Finer 1932, viii), as they evolved. Political institutions are “instrumentalities”
which embody the “power-relationship between [the state’s] individual and
associated constituents” (Finer 1932, 181). Then and only then does he begin to
compare the political institutions of America, Britain, France, and Germany. His
analysis covers the elements of state organization, including: democracy, separation
of powers, constitutions, central-local territorial relations, and federalism. Finally,
he turns to “the principal parts of modern political machinery, namely, the
Electorate, the Parties, Parliament, the Cabinet, the Chief of State, the Civil Service
and the Judiciary” (1932, 949). His approach is not narrow and formal. It is
grounded in a theory of the state and explores both the evolution of the institutions
and their operation. The critics of the institutional approach do not do justice to
his sophisticated analysis.

Formal-legal analysis is also historical. It employs the techniques of the historian
and explores specific events, eras, people, and institutions. History is extolled as
“the great teacher of wisdom” because it “enlarges the horizon, improves the
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perspective” and we “appreciate. .. that the roots of the present lie buried deep in
the past, and... that history is past politics and politics is present history” (Sait
1938, 49). Because political institutions are “like coral reefs” which have been
“erected without conscious design,” and grow by “slow accretions,” the historical
approach is essential (Sait 1938, 16).

Finally, formal-legal analysis is inductive. The great virtue of institutions was
that we could “turn to the concreteness of institutions, the facts of their existence,
the character of their actions and the exercise of their power” (Landau 1979, 181;
emphasis in the original). We can draw inferences from repeated observations of
these objects by “letting the facts speak for themselves” (Landau 1979, 133).

In Britain and the USA, formal-legal analysis remains alive and well today in
textbooks, handbooks, and encyclopedias too numerous to cite. Major works are
still written in the idiom. Finer’s (1997) three-volume history of government
combines a sensitivity to history with a modernist-empiricist belief in comparisons
across time and space, regularities, and neutral evidence. He attempts to explain
how states came to be what they are with a specific emphasis on the modern
European nation state. He searches for regularities across time and countries in an
exercise in diachronic comparison. The History sets out to establish the distribu-
tion of the selected forms of government throughout history, and to compare their
general character, strengths, and weaknesses using a standardized typology. It then
provides a history of government from ancient monarchies (about 1700 BC) to
1875 AD. As Hayward (1999, 35) observes, Finer is either “the last trump reasserting
an old institutionalism” or “the resounding affirmation of the potentialities of a
new historical institutionalism within British political science.” Given the lack of
any variant of new institutional theory, the result has to be old institutionalism,
and a fine example of an eclectic modernist-empiricism at work.

Formal-legal analysis is a dominant tradition in continental Europe. It was the
dominant tradition in Germany, although challenged after 1945. The challenge is
yet to succeed in, for example, Italy, France, and Spain. Here I can only give a flavor
of the variety that is French political science and establish it as a distinctive
endeavor that runs at times in a different direction to, and at times parallel with,
Anglo-American political science.

There is a strong French tradition of constitutionalism. It is a species of the “old
institutionalism” in that it is descriptive, normative, and legalistic. It focuses on the
formal-legal aspects of institutions, but not on case law. It is another example of
staatswissenschaft. For example, Chevallier (1996, 67) argues that “the growth of the
French liberal state in the nineteenth century led to the predominance of the law
and lawyers emphasizing the guarantee of citizen’s rights and limits on state
power.” These jurists monopolized the field for nearly a century and it remains a
major influence (see for example Chevallier 2002). So, despite various challenges,
the 1980s witnessed “the resurgence” of “legal dogma” with its focus on the state’s
structures and functions (Chevallier 1996, 73).
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Outside the tradition of constitutionalism, the French approach to the study of
institutions remains distinctive and does not engage with the Anglo-American
literature. An early example is Duverger (1954, 1980). Although his work on
electoral systems and semi-presidentialism is probably better known outside
France than inside, nonetheless it was a major challenge to the academic lawyers
and influenced a younger generation of scholars. Latterly, “the strategic analysis of
institutions” is an example of the new institutionalism before that term was
invented. Its main proponents include, for example, Duhamel and Parodi (1985).
Their heyday was the 1970s and 1980s but Parodi remains a major figure. The
approach focuses on electoral systems, and core political institutions (such as the
presidency), and tries to identify how institutions, singly and in combination,
affect behavior (for citations see Elgie 1996). Parodi explains the changing nature of
the Fifth Republic’s political system by identifying how, for example, the direct
election of the president with a majoritarian electoral system for the National
Assembly bipolarized the party system. The approach is positivist and rigorous
with some clear affinities to both rational choice and empirical institutionalism
(see Peters 1999, ch. 5). However none of the proponents of the strategic analysis of
institutions publish in English; none engage with the Anglo-American literature.
Francophone and Anglophone traditions proceed in mutual ignorance. In short,
French political science is rooted in constitutionalism or staatswissenschaft and,
when it diverges from that tradition, it remains distinctive.

5 WHAT ARE THE COMPETING
TRADITIONS—IDEALISM?

In British political science, the idealist tradition encompasses those who argue that
social and political institutions do not exist apart from traditions or our theories
(or ideas) of them (see Nicholson 1990). The major British idealist of recent times
is Oakeshott (1991 and the citations on pp. xxiii—xvi). I concentrate on the
application of his ideas to the study of political institutions.

The inheritors of idealism challenged behavioralism for its neglect of meanings,
contexts, and history. Oakeshott (1962, 129—30) argued political education required
the “genuine historical study” of a “political tradition, a concrete manner of
behavior.” The task of political science, although he would never use that
label, is “to understand a tradition,” which is “participation in a conversation,”
“initiation into an inheritance,” and “an exploration of its intimations.”
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For Oakeshott (1962, 126—7) a tradition is a “flow of sympathy” and in any political
activity we “sail a boundless and bottomless sea” and “the enterprise is to keep
afloat on an even keel” This is a conservative idealism that treats tradition as
a resource to which one should typically feel allegiance (cf. Taylor 198s;
Skinner 1969).

For Johnson (1989, 131, 112), political institutions “express...ideas about
political authority...and embody a continuing approach to resolving the issues
which arise in the relations between citizen and government.” Institutions are also
normative, “serv[ing] as means of communicating and transmitting values.” They
are the expression of human purpose, so political institutions necessarily contain a
normative element (Johnson 1975, 276—7). The task of “political science,” a term
Johnson would abhor, is to study institutions using “the methods of historical
research...to establish what is particular and specific rather than to formulate
statements of regularity or generalisations claiming to apply universally.” History is
“the source of experience” while philosophy is “the means of its critical appraisal”
(Johnson 1989, 122—3). Johnson’s (1977, 30; emphasis in original) analysis of the
British constitution is grounded in the “extraordinary and basically unbroken
continuity of conventional political habits” The British “constitution is these
political habits and little else” and the core notion is “the complete dominance”
of the idea of parliamentary government. Johnson (2004) applies this idea of the
customary constitution of practices “mysteriously handed down as the intimations
of a tradition” and “inarticulate major premises” (the reference is, of course, to
Oakeshott) to New Labour’s constitutional reforms; for example, devolution. His
detailed commentary is of little concern here. Of relevance is his “bias” towards
“the customary constitution” because of its “remarkable record of adaptation to
changing circumstances and challenges” (Johnson 2004, 5). However, a customary
constitution depends on support from a society that is sympathetic to “habit,
convention and tradition.” Johnson fears there is a “crumbling respect for trad-
ition” and ponders whether the current reforms move “beyond custom
and practice,” and “piecemeal adaptation may have its limits.” The customary
supports of the constitution may well have been “eroded beyond recall.” Johnson
(2004) ends on this interrogatory note.

The notion of institutions as embedded ideas and practices is central to
Johnson’s analysis. It also lies at the heart of the Islamic study of political institutions.
Al-Buraey (1985, ch. 6) identifies a distinctive Islamic approach to the institutions
and processes of administrative development. Its distinctive features include: its
emphasis on Islamic values and ethical standards; prayers in an Islamic organiza-
tion—salah five times a day is a duty because it is as necessary to feed the soul as to
feed the body; bureaucracies that represent the groups they serve; and shura or the
process of continuous dialogue between ruler and ruled until a consensus emerges.
Also, as Omid (1994, 4) argues, Islam can produce two contrasting views of the role of
the state. The state exists “only to protect and apply the laws as stated by God.” The
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Saudi model means that you cannot have elections, leaders emerge by consensus and
rule according to the teachings of the Koran. The Iranian model builds on the
alternative view that Muslims have to abide by the rulings of Islam but that which
is not prohibited is permitted. So, there can be elections, parliament, and legislation
but the laws have to be subject to scrutiny by a council of guardians. I do not end on
an interrogatory note, but stress the primacy of ideas in the study of political
institutions (see also Blyth 2002; Campbell and Pederson 2001; Hay 2002).

6 WHAT ARE THE COMPETING
TRADITIONS—SOCIALISM?

If historical materialism and economic determinism have been relegated to the
dustbin of history, what is left? I seek to show that the tradition persists and
introduce briefly the Marxist theory of the state; the post-Marxists, whose work
has been influenced by “the linguistic turn;” and the non-Marxists with their
predilection for social engineering.

6.1 Marxist Political Economy

The specific area of concern to the student of political institutions is their analysis
of the state. The literature burgeoned (see for example Hay 1996, 1999; Jessop 1990;
and Chapter 7).

Jessop is a central figure. He argues against all those approaches to state theory
predicated on a distinction between structure and agency. He treats structure and
agency only as an analytical distinction; they do not exist apart from one another.
Rather we must look at the relationship of structure to action and action to
structure. So, “structures are thereby treated analytically as strategic in their
form, content and operation; and actions are thereby treated analytically as
structured, more or less context sensitive, and structuring.” This approach involves
examining both “how a given structure may privilege some actors, some identities,
some strategies...some actions over others,” and “the ways...in which
actors...take account of this differential privileging through ‘strategic-context
analysis’ ” (Jessop 2001, 1223). In other words, individuals intending to realize
certain objectives and outcomes make a strategic assessment of the context in
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which they find themselves. However that context is not neutral. It too is strategic-
ally selective in the sense that it privileges certain strategies over others. Individuals
learn from their actions and adjust their strategies. The context is changed by their
actions, so individuals have to adjust to a different context. Institutions or func-
tions no longer define the state. It is a site of strategic selectivity; a “dialectic of
structures and strategies” (Jessop 1990, 129).

According to Hay (1999, 170), Jessop’s central achievement has been to transcend
“more successfully than any other Marxist theorist past or present” the “artificial
dualism of structure and agency.” I do not want to demur from that judgment or
attempt any critical assessment. For my purposes, I need to note only that Jessop’s
contribution is widely noticed in Continental Europe and substantially ignored by
mainstream political science in America and Britain.

6.2 Post-Marxism

Ernesto Laclau is a leading figure in post-Marxism (Laclau 1990; Laclau and Mouffe
1985). His roots lie in Gramscian Marxism and with post-structuralist political
philosophy, not with mainstream political science. Discourse theory has grown
without engaging with mainstream political science. There is no specific critique of
political science. Rather it is subsumed within a general critique of both modern-
ism and naturalism in the social sciences (as in for example Winch 1990).

Discourse theory analyses “all the practices and meanings shaping a particular
community of social actors.” It assumes that “all objects and actions are meaning-
ful” and that “their meaning is the product of historically specific systems of rules.”
Discourse analysis refers to the analysis of linguistic and non-linguistic material as
“texts. .. that enable subjects to experience the world of objects, words and prac-
tices” (Howarth 2000, 5, 8, 10). The “overall aim of social and political analysis
from a discursive perspective is to describe, understand, interpret and evaluate
carefully constructed objects of investigation.” So, “instead of applying theory
mechanically to empirical objects, or testing theories against empirical reality,
discourse theorists argue for the articulation and modification of concepts and
logics in each particular research context.” At the heart of the approach is an
analogy with language. Just as we understand the meaning of a word from its
context, so we understand a political institution as sedimented beliefs within a
particular discourse (and for commentary see Critchley and Marchant 2005).

If Laclau’s debt to post-structuralism has undermined many of the characteristic
themes of Marxist thinking—for example, his emphasis on the role of discourses
and on historical contingency leaves little room for Marxist social analysis with its
basic materialism—nonetheless he leaves us with the deconstruction of institutions
as discourse.
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6.3 Non-Marxists: Fabian Social Engineering

One strand in Fabian thought espoused social and administrative engineering:
“disinterested inquiries into social problems that could be utilized by the leaders of
either of the major parties.” This “application of the scientific method or ‘system-
atized common sense’ ” stressed such topics as public ownership in the guise of
nationalizing industry and extending municipal enterprise (Pierson 1979, 314, 335).
Its proponents range from Sydney and Beatrice Webb at the turn of the twentieth
century, through postwar advocates such as William Robson and John Stewart, to
the current heirs in such New Labour thinks tanks as Demos and the Institute for
Public Policy Research. British political science differs sharply from American
political science because it has a strong, differentiated socialist tradition.

Robson was “one of the Olympian Fabians, worthy company to the Webbs” (Hill
1986, 12) and a founder of public administration in Britain. His approach to the
study of British government and public administration was formal-legal institu-
tionalism and analyzed the history, structure, functions, powers, and relationships
of government organizations. In Robson (1939, 1960), he fought for vigorous local
democracy and he was a staunch defender of the public corporation. In the
festschrift for Robson, Griffith (1976, 216) revisited Robson’s (1928) Justice and
Administrative Law, concluding that it was “a remarkable work of academic
scholarship and political perception” that “challenged some major assumptions
of the system, and not merely some defects which needed remedy.” To modern eyes
much of his work seems overly polemical. Robson took as self-evident, truths and
propositions we would challenge today; for example, the positive relationship
between increasing size and efficiency. It matters not. Robson typifies that blend
of institutional description and reformism so typical of the British school.

I seek not to praise or bury Caesar, simply to point out that the Fabian social and
administrative engineering tradition is alive and well and advising the New Labour
government (see Perri 6, Leat, Seltzer, and Stoker 2002; and on the antecedents see
Bevir 2005). And this conclusion applies to the several strands of the socialist
tradition. It is long-standing, durable, varied, and still with us whether it is
analyzing the state, deconstructing institutions as discourse, or advocating network
governance reforms.

7 CONCLUSIONS

I address two questions. Were we right all along to focus on formal institutions?
Where are we going in the study of political institutions?
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7.1 Were We Right all Along?

My concern has been to identify and describe some of the many distinctive
traditions in the study of political institutions. I have not even remotely exhausted
the variety of such traditions. I have not attempted to pass judgment on their
relative merits. I am wary of treating any one theoretical perspective as the valid
one from which to judge all others, preferring to probe for neglected traditions. If
there is a judgment, it is that we should not overlook them. For many readers, the
formal-legal tradition may seem an anachronism, but if one looks at constitution
making throughout developing countries, Eastern Europe, and the former Soviet
Union, one has to conclude the tradition is alive and well.

When we look beyond Anglo-American institutionalism and cover at least some
of the various traditions in the study of institutions we see there is a common core
of ideas. The distinctive contribution of political science to the study of institutions
lies in its emphasis on: describing the written constitutional documents and their
associated beliefs and practices, drawing on history and philosophy—the founding
constituent disciplines of political science—to explore the historical evolution of
political institutions. Such texts and their allied customs constitute the governmen-
tal traditions that shape the practices of citizen, politician, administrator, and
political scientists alike. Even for Anglo-American institutionalism such analysis
provides the basic building blocks of analysis.

Of course modernist-empiricism adds two more ingredients to the pot: some
permutation of the modernist-empiricist tool kit of hypothesis testing, deductive
methods, atomization, classification, and measurement; and contemporary social
and political theory, under the label “the new institutionalisms.” For proponents of
behavioralism and the new institutionalism alike, the kiss of death for formal-legal
analysis is its atheoretical approach. Behavioralism found the study of political
institutions wanting because of its “hyperfactualism,” or “reverence for the fact,”
which meant that political scientists suffered from “theoretical malnutrition”
and neglected “the general framework within which these facts could acquire
meaning” (Easton 1971, 75, 77, 79). New institutionalism takes it for granted that
the “old institutionalism” was “atheoretical” (see Thelen and Steinmo 1992, 4; and
for a survey of the various criticisms and reply see Rhodes 1995).

Viewed from the modernist-empiricist tradition, these criticisms seem like the
death knell. Proponents of the formal-legal approach do not spell out their causal
theory. However, many would dispute the relevance of this criterion. If you are not
persuaded of the merits of present-day social science, then you do not aspire to
causal theory but turn to the historical and philosophical analyses of formal-legal
institutionalism. For example, Greenleaf (1983, 286) bluntly argues that although
“the concept of a genuine social science has had its ups and downs, and it still
survives, ... we are as far from its achievement as we were when Spencer (or Bacon
for that matter) first put pen to paper.” Indeed, he opines, these “continuous
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attempts. . .serve only to demonstrate...the inherent futility of the enterprise.”
He holds a “determinedly old-fashioned” view of the study of politics, with its
focus on history, institutions, and the interaction between ideas and institutions
(Greenleaf 1983, xi). Moreover, Bogdanor (1999, 149, 150, 175, 176—7, 178) is
not about to apologize for his version of “political science.” He has a profound
aversion to “over-arching theory” and “positivism,” opting for “an indigenous
British approach to politics, a definite intellectual tradition, and one that is worth
preserving.” This is the tradition of Dicey, “who sought to discover what it was
that distinguished the British constitution from codified constitutions;” and
Bagehot, “who...sought to understand political ‘forms’ through the analysis of
political ‘forces’” Similarly, viewed from a constructivist standpoint, the absence
of the conventional battery of social science theories is also not a problem because
its proponents emphasize the meanings of rules for actors seeking the explanation
of their practices in the reasons they give. Null hypotheses and casual modeling
play no part. Formal-legal analysis has its own distinctive rationale and, under-
stood as the analysis of the historical evolution of formal-legal institutions and the
ideas embedded in them, it is the defining characteristic of the political science
contribution to the study of political institutions.

7.2 Where are We Going? History, Ethnography, and the
Study of Political Institutions

A key concern in the formal-legal analysis of institutions, in idealism, in post-
Marxism, and in various species of the new institutionalism is the interplay of ideas
and institutions. In their different ways, all analyze the historical evolution of
formal-legal institutions and the ideas embedded in them. So, we read constitu-
tions as text for the beliefs they embed in institutions. We also explore the related
customs by observing politicians and public servants at work because observation
is the prime way of recovering ideas and their meanings. My argument for the
continuing validity of old institutionalism, therefore, stresses, not the provision of
“facts, facts, facts,” but historical and philosophical analysis.

The focus on meanings is the defining characteristic of interpretive or construct-
ivist approaches to the study of political institutions. So, an interpretive approach
to political institutions challenges us to decenter institutions; that is, to analyze the
ways in which they are produced, reproduced, and changed through the particular
and contingent beliefs, preferences, and actions of individuals. Even when an
institution maintains similar routines while personnel change, it does so mainly
because the successive personnel pass on similar beliefs and preferences.
So, interpretive theory rethinks the nature of institutions as sedimented products
of contingent beliefs and preferences.
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If institutions are to be understood through the beliefs and actions of individuals
located in traditions, then historical analysis is the way to uncover the traditions
that shape these stories and ethnographers reconstruct the meanings of social
actors by recovering other people’s stories (see for example Geertz 1973; Taylor
1985). The aim is “to see the world as they see it, to adopt their vantage point on
politics” (Fenno 1990, 2). Ethnography encompasses many ways of collecting
qualitative data about beliefs and practices. For example, Shore’s (2000, 7-11)
cultural analysis of how EU elites sought to build Europe uses participant obser-
vation, historical archives, textual analysis of official documents, biographies, oral
histories, recorded interviews, and informal conversations as well as statistical
and survey techniques. The techniques are many and varied but participant
observation lies at the heart of ethnography and the aim is always to recover
other people’s meanings.

This “interpretive turn” is a controversial challenge to the mainstream. It is
probably premature and certainly unwise to claim we are on the threshold of a
postmodern political science. However, postmodernism does not refer only to
debates about epistemology. It also refers to the postmodern epoch and the idea
of a shift from Fordism, or a world characterized by mass production of consumer
goods and large hierarchically structured business organizations, to flexible spe-
cialization, and customized production (see for example Clegg 1990, 19—22,
177-84). By extension, a postmodern political science may well be characterized
by a Fordist heartland in the guise of rational choice institutionalism and customi-
zed political science rooted in national political traditions. And among these
niches, old institutionalism will continue to thrive. Also, for the Fordist heartland,
it will remain the starting point.

Pondering the aphorism “what goes around comes around,” I conclude that old
institutionalism has not only stayed around but that its focus on texts and custom
and its commitment to historical and philosophical analysis make it increasingly
relevant. Weighing the mounting criticism of rational choice institutionalism (as in
for example Green and Shapiro 1994; Hay 2004), I expect to listen to a new
generation of stories about actors and institutions. Interrogating the “interpretive
turn,” I conclude it is built on shifting sands because our notion of institutions
is variously constructed within competing, non-commensurable traditions. So,
we already live in a postmodern world with its tribes of political scientists. The
key issue is whether we talk past one another or whether we have a reasoned
engagement.

Bates et al. (1998) are distinguished proponents of rational choice who also argue
for political anthropology and attempt to synthesize rational choice and interpret-
ive theory. As Hay (2004, 58) argues, and Bates et al. acknowledge, “the post-
positivist epistemology and post-naturalist ontology of interpretivism cannot be
easily reconciled with the positivist epistemology and naturalist ontology of
rational choice theory.” Interpretive theory has not been assimilated to the rational



OLD INSTITUTIONALISMS 105

choice mainstream. Rather, Bates et al. should be seen as “deploying rational choice
techniques and analytical strategies in the service of an interpretivist theory” (Hay
2004, 58; emphasis in original). But, more important, their work is an example of
reasoned engagement between the traditions.

Such engagement ought to be our future. I fear the professionalization of the
political science discipline is the enemy of diversity; a case of “vive la différence,”
but not too much.
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INSTITUTIONS







CHAPTER 7

THE STATE AND
STATE-BUILDING

BOB JESSOP

The state has been studied from many perspectives but no single theory can fully
capture and explain its complexities. States and the interstate system provide a
moving target because of their complex developmental logics and because there
are continuing attempts to transform them. Moreover, despite tendencies to reify the
state and treat it as standing outside and above society, there can be no adequate
theory of the state without a wider theory of society. For the state and political system
are parts of a broader ensemble of social relations and neither state projects nor state
power can be adequately understood outside their embedding in this ensemble.

1 WHAT IS THE STATE?

This innocuous-looking question challenges anyone trying to analyze states. Some
theorists deny the state’s very existence (see below) but most still accept that states
are real and provide a valid research focus. Beyond this consensus, however, lies
conceptual chaos. Key questions include: Is the state best defined by its legal form,
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coercive capacities, institutional composition and boundaries, internal operations
and modes of calculation, declared aims, functions for the broader society, or
sovereign place in the international system? Is it a thing, a subject, a social relation,
or a construct that helps to orient political action? Is stateness a variable and, if so,
what are its central dimensions? What is the relationship between the state and law,
the state and politics, the state and civil society, the public and the private, state
power and micropower relations? Is the state best studied in isolation; only as
part of the political system; or, indeed, in terms of a more general social theory?
Do states have institutional, decisional, or operational autonomy and, if so, what
are its sources and limits?

Everyday language sometimes depicts the state as a subject—the state does, or
must do, this or that; and sometimes as a thing—this economic class, social
stratum, political party, or official caste uses the state to pursue its projects or
interests. But how could the state act as if it were a unified subject and what could
constitute its unity as a “thing?” Coherent answers are hard because the state’s
referents vary so much. It changes shape and appearance with the activities it
undertakes, the scales on which it operates, the political forces acting towards it, the
circumstances in which it and they act, and so on. When pressed, a common
response is to list the institutions that comprise the state, usually with a core set of
institutions with increasingly vague outer boundaries. From the political executive,
legislature, judiciary, army, police, and public administration, the list may extend
to education, trade unions, mass media, religion, and even the family. Such lists
typically fail to specify what lends these institutions the quality of statehood. This is
hard because, as Max Weber (1948) famously noted, there is no activity that states
always perform and none that they have never performed. Moreover, what if, as
some theorists argue, the state is inherently prone to fail? Are the typical forms of
state failure properly part of its core definition or merely contingent, variable, and
eliminable secondary features? Finally, who are the state’s agents? Do they include
union leaders involved in policing incomes policies, for example, or media owners
who circulate propaganda on the state’s behalf?

An obvious escape route is to define the state in terms of means rather than ends.
This approach informs Weber’s celebrated definition of the modern state as the
“human community that successfully claims legitimate monopoly over the means
of coercion in a given territorial area” as well as definitions that highlight its formal
sovereignty vis-a-vis its own population and other states. This does not mean that
modern states exercise power largely through direct and immediate coercion—this
would be a sign of crisis or state failure—but rather that coercion is their last resort
in enforcing binding decisions. For, where state power is regarded as legitimate, it
can normally secure compliance without such recourse. Even then all states
reserve the right—or claim the need—to suspend the constitution or specific
legal provisions and many states rely heavily on force, fraud, and corruption and
their subjects’ inability to organize effective resistance.
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Building on Weber and his contemporaries, other theorists regard the essence of
the state (premodern as well as modern) as the territorialization of political
authority. This involves the intersection of politically organized coercive and
symbolic power, a clearly demarcated core territory, and a fixed population on
which political decisions are collectively binding. Thus the key feature of the state is
the historically variable ensemble of technologies and practices that produce,
naturalize, and manage territorial space as a bounded container within which
political power is then exercised to achieve various, more or less well integrated,
and changing policy objectives. A system of formally sovereign, mutually recog-
nizing, mutually legitimating national states exercising sovereign control over large
and exclusive territorial areas is only a relatively recent institutional expression of
state power. Other modes of territorializing political power have existed, some still
coexist with the so-called Westphalian system (allegedly established by the
Treaties of Westphalia in 1648 but realized only stepwise during the nineteenth
and twentieth centuries), new expressions are emerging, and yet others can be
imagined. For example, is the EU a new form of state power, a rescaled “national”
state, a revival of medieval political patterns, or a post-sovereign form of authority?
And is the rapid expansion of transnational regimes indicative of the emergence of
global governance or even a world state?

Another influential theorist, the Italian Communist, Antonio Gramsci, defined
the state as “political society + civil society;” and likewise analyzed state power in
modern democratic societies as based on “hegemony armoured by coercion.” He
defined hegemony as the successful mobilization and reproduction of the “active
consent” of dominated groups by the ruling class through the exercise of political,
intellectual, and moral leadership. Force in turn involves the use of a coercive
apparatus to bring the mass of the people into conformity and compliance with the
requirements of a specific mode of production. This approach provides a salutary
reminder that the state only exercises power by projecting and realizing state
capacities beyond the narrow boundaries of state; and that domination and
hegemony can be exercised on both sides of any official public—private divide
(for example, state support for paramilitary groups such as the Italian fascisti,
state education in relation to hegemony) (Gramsci 1971).

Building on Marx and Gramsci, a postwar Greek political theorist, Nicos
Poulantzas (1978), developed a better solution. He claimed that the state is a social
relation. This elliptical phrase implies that, whether regarded as a thing (or, better,
an institutional ensemble) or as a subject (or, better, the repository of specific
political capacities and resources), the state is far from a passive instrument or
neutral actor. Instead it is always biased by virtue of the structural and strategic
selectivity that makes state institutions, capacities, and resources more accessible to
some political forces and more tractable for some purposes than others. Poulantzas
interpreted this mainly in class terms and grounded it in the generic form of the
capitalist state; he also argued that selectivity varies by particular political regimes.
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Likewise, since it is not a subject, the capitalist state does not, and indeed cannot,
exercise power. Instead its powers (plural) are activated by changing sets of
politicians and state officials located in specific parts of the state in specific
conjunctures. If an overall strategic line is discernible in the exercise of these
powers, it is due to strategic coordination enabled through the selectivity of the
state system and the role of parallel power networks that cross-cut and unify its
formal structures. Such unity is improbable, according to Poulantzas, because the
state is shot through with contradictions and class struggles and its political agents
must always take account of (potential) mobilization by a wide range of forces
beyond the state, engaged in struggles to transform it, determine its policies, or
simply resist it from afar. This approach can be extended to include dimensions
of social domination that are not directly rooted in class relations (for example,
gender, ethnicity, “race,” generation, religion, political affiliation, or regional
location). This would provide a bridge to non-Marxist analyses of the state and
state power (see below on the strategic-relational approach).

2 THE ORIGINS OF THE STATE AND
STATE-BUILDING

State formation is not a once-and-for-all process nor did the state develop in just
one place and then spread elsewhere. It has been invented many times, had its
ups and downs, and seen recurrent cycles of centralization and decentralization,
territorialization and deterritorialization. This is a rich field for political
archeology, political anthropology, historical sociology, comparative politics,
evolutionary institutional economics, historical materialism, and international
relations. Although its origins have been explained in various monocausal ways,
none of these provides a convincing general explanation. Marxists focus on the
emergence of economic surplus to enable development of specialized, economic-
ally unproductive political apparatus concerned to secure cohesion in a
(class-)divided society (see, classically, Engels’ (1875) Origins of the Family, Private
Property, and the State); military historians focus on the role of military conquest in
state-building and/or the demands of defense of territorial integrity in the expan-
sion of state capacities to penetrate and organize society (Hintze’s (e.g. 1975) work
is exemplary; see also Porter 1994). Others emphasize the role of a specialized
priesthood and organized religion (or other forms of ideological power) in giving
symbolic unity to the population governed by the state (Claessen and Skalnik
1978). Feminist theorists have examined the role of patriarchy in state formation
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and the state’s continuing role in reproducing gender divisions. And yet other
scholars focus on the “imagined political communities” around which nation
states have been constructed (classically Anderson 1991).

The best approach is multicausal and recognizes that states change continually,
are liable to break down, and must be rebuilt in new forms, with new capacities and
functions, new scales of operation, and a predisposition to new types of failure. In
this context, as Mann (1986) notes, the state is polymorphous—its organization and
capacities can be primarily capitalist, military, theocratic, or democratic in character
and its dominant crystallization is liable to challenge as well as conjunctural
variation. There is no guarantee that the modern state will always (or ever) be
primarily capitalist in character and, even where capital accumulation is deeply
embedded in its organizational matrix, it typically takes account of other functional
demands and civil society in order to promote institutional integration and social
cohesion within its territorial boundaries. Whether it succeeds is another matter.

Modern state formation has been analyzed from four perspectives. First, the
state’s “historical constitution” is studied in terms of path-dependent histories or
genealogies of particular parts of the modern state (such as a standing army,
modern tax system, formal bureaucracy, parliament, universal suffrage, citizen-
ship rights, and recognition by other states). Second, work on “formal constitu-
tion” explores how a state acquires, if at all, its distinctive formal features as a
modern state, such as formal separation from other spheres of society, its own
political rationale, modus operandi, and distinctive constitutional legitimation,
based on adherence to its own political procedures rather than values such as
divine right or natural law. Third, agency-centered theorizations focus on state
projects that give a substantive (as opposed to formal) unity to state actions and
whose succession defines different types of state, for example, liberal state,
welfare state, competition state. And, fourth, configurational analyses explore
the distinctive character of state—civil society relations and seek to locate state
formation within wider historical developments. Eisenstadt’s (1963) work on the
rise and fall of bureaucratic empires, Elias’s (1982) work on the state and
civilization, and Rokkan’s (1999) work on European state formation over the
last 400—500 years are exemplary here.

3 MARXIST APPROACHES TO THE STATE

Marx’s and Engels” work on the state comprises diverse philosophical, theoretical,
journalistic, partisan, ad hominem, or purely ad hoc comments. This is reflected in
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the weaknesses of later Marxist state theories, both analytically and practically, and
has prompted many attempts to complete the Marxist theory of the state based
on selective interpretations of these writings. There were two main axes around
which these views moved. Epiphenomenalist accounts mainly interpreted state
forms and functions as more or less direct reflections of underlying economic
structures and interests. These views were sometimes modified to take account of
the changing stages of capitalism and the relative stability or crisis-prone nature
of capitalism. Instrumentalist accounts treated the state as a simple vehicle for
political class rule, moving as directed by those in charge. For some tendencies
and organizations (notably in the social democratic movement) instrumentalism
could justify a parliamentary democratic road to socialism based on the electoral
conquest of power, state planning, or nationalization of leading industrial sec-
tors. Others argued that parliamentary democracy was essentially bourgeois and
that extra-parliamentary mobilization and a new form of state were crucial to
make and consolidate a proletarian revolution. Frankfurt School critical theorists
examined the interwar trends towards a strong, bureaucratic state—whether
authoritarian or totalitarian in form. They argued that this corresponded to
the development of organized or state capitalism, relied increasingly on the
mass media for its ideological power, and had integrated the trade union
movement as a political support or else smashed it as part of the consolidation
of totalitarian rule.

Marxist interest revived in the 1960s and 1970s in response to the apparent ability
of the Keynesian welfare national state to manage the postwar economy in
advanced capitalist societies and the alleged “end of ideology” that accompanied
postwar economic growth. Marxists initially sought to prove that, notwithstanding
the postwar boom, contemporary states could not really suspend capital’s contra-
dictions and crisis-tendencies and that the state remained a key factor in class
domination.

The relative autonomy of the state was much debated in the 1970s and 1980s.
Essentially this topic concerned the relative freedom of the state (or, better, state
managers) to pursue policies that conflicted with the immediate interests of the
dominant economic class(es) without becoming so autonomous that they could
undermine their long-term interests too. This was one of the key themes in the
notoriously difficult Miliband—Poulantzas debate in the 1970s between an alleged
instrumentalist and a purported determinist, respectively. This controversy
generated much heat but little light because it was based as much on different
presentational strategies as it was on real theoretical differences. Thus Miliband’s
(1969) work began by analyzing the social origins and current interests of
economic and political elites and then proceeded to analyze more fundamental
features of actually existing states in a capitalist society and the constraints on its
autonomy. Poulantzas (1973) began with the overall institutional framework of
capitalist societies, defined the ideal-typical capitalist type of state (a constitutional
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democratic state based on the rule of law), then explored the typical forms
of political class struggle in bourgeois democracies (concerned with winning
active consent for a national-popular project), and concluded with an analysis
of the relative autonomy of state managers. Whilst not fully abandoning
his earlier approach, Poulantzas later argued that the state is a social relation
(see above).

The best work in this period formulated two key insights with a far wider
relevance. First, some Marxists explored how the typical form of the capitalist
state actually caused problems rather than guaranteed its overall functionality for
capital accumulation and political class domination. For the state’s institutional
separation from the market economy, a separation that was regarded as a necessary
and defining feature of capitalist societies, results in the dominance of different
(and potentially contradictory) institutional logics and modes of calculation in
state and economy. There is no certainty that political outcomes will serve the
needs of capital—even if (and, indeed, precisely because) the state is operationally
autonomous and subject to politically-mediated constraints and pressures. This
conclusion fuelled work on the structural contradictions, strategic dilemmas, and
historically conditioned development of specific state forms. It also prompted
interest in the complex interplay of social struggles and institutions. And, second,
as noted above, Marxist theorists began to analyze state power as a complex social
relation. This involved studies of different states’ structural selectivity and the
factors that shaped their strategic capacities. Attention was paid to the variability
of these capacities, their organization and exercise, and their differential impact on
the state power and states’ capacities to project power into social realms well
beyond their own institutional boundaries. As with the first set of insights, this
also led to more complex studies of struggles, institutions, and political capacities
(see Barrow 1993; Jessop 2001).

4 STATE-CENTERED THEORIES

The flourishing of Marxist state theories in the 1970s prompted a
counter-movement in the 1980s to “bring the state back in” as a critical explanatory
variable in social analysis. This approach was especially popular in the USA and
claimed that the dominant postwar approaches were too “society-centered” be-
cause they explained the state’s form, functions, and impact in terms of factors
rooted in the organization, needs, or interests of society. Marxism was accused of
economic reductionism for its emphasis on base-superstructure relations and class
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struggle; pluralism was charged with limiting its account of competition for state
power to interest groups and movements rooted in civil society and ignoring the
distinctive role and interests of state managers; and structural-functionalism was
criticized for assuming that the development and operations of the political
system were determined by the functional requirements of society as a whole.
“State-centered” theorists claimed this put the cart before the horse. They argued
that state activities and their impact are easily explained in terms of its distinctive
properties as an administrative or repressive organ and/or the equally distinct-
ive properties of the broader political system encompassing the state. Societal
factors, when not irrelevant, were certainly secondary; and their impact on state
affairs was always filtered through the political system and the state itself.
The classic statement of this approach is found in Evans, Rueschemeyer, and
Skocpol (1985).

In its more programmatic guise the statist approach advocated a return to
classic theorists such as Machiavelli, Clausewitz, de Tocqueville, Weber, or
Hintze. In practice, statists showed little interest in such thinkers, with the partial
exception of Weber. The real focus of state-centered work is detailed case studies
of state-building, policy-making, and implementation. These emphasize six
themes: (a) the geopolitical position of different states in the interstate system
and its implications for the logic of state action; (b) the dynamic of military
organization and the impact of warfare on the overall development of the state—
reflected in Tilly’s claim that, not only do states make war, but wars make states;
(c) the state’s distinctive administrative powers—especially those rooted in its
capacities to produce and enforce collectively binding decisions within a centrally
organized, territorially bounded society—and its strategic reach in relation to all
other social sub-systems (including the economy), organizations (including
capitalist enterprises), and forces (including classes) within its domain; (d) the
state’s role as a distinctive factor in shaping institutions, group formation,
interest articulation, political capacities, ideas, and demands beyond the state;
(e) the distinctive pathologies of government and the political system—such as
bureaucratism, political corruption, government overload, or state failure; and
(f) the distinctive interests and capacities of “state managers” (career officials,
elected politicians, and so on). Although “state-centered” theorists emphasized
different factors or combinations thereof, the main conclusions remain that there
are distinctive political pressures and processes that shape the state’s form and
functions; give it a real and important autonomy when faced with pressures
and forces emerging from the wider society; and thereby endow it with a unique
and irreplaceable centrality both in national life and the international order. In
short, the state is a force in its own right and does not just serve the economy or
civil society (Evans, Rueschemeyer, and Skocpol 1985).

Their approach leads “state-centered” theorists to advance a distinctive inter-
pretation of state autonomy. For most Marxists, the latter is primarily understood
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in terms of the state’s capacity to promote the long-term, collective interests of
capital even when faced with opposition—including from particular capitalist
interests. Only in exceptional and typically short-lived circumstances can the state
secure real freedom of action. Neostatists reject such a class- or capital-theoretical
account and suggest that it is usual for the state to exercise autonomy in its
own right and in pursuit of its own, quite distinctive, interests. Accordingly, they
emphasize: (a) state managers’ ability to exercise power independently of (and even
in the face of resistance from) non-state forces—especially where a pluralistic
universe of social forces opens significant scope for maneuver; and (b) the ground-
ing of this ability in the state’s distinctive political resources and its ability to use
these to penetrate, control, supervise, police, and discipline modern societies.
Neostatists also argue that state autonomy is not a fixed structural feature of
each and every governmental system but differs across states, by policy area, and
over time. This is due partly to external limits on the scope for autonomous state
action and partly to variations in state managers’ capacity and readiness to pursue
a strategy independent of non-state actors.

The extensive body of statist empirical research has generally proved a fruitful
counterweight to one-sided class- and capital-theoretical work. Nonetheless four
significant lines of criticism have been advanced against neostatism. First, the
rationale for neostatism is based on incomplete and misleading accounts of
society-centered work. Second, neostatism itself focuses one-sidedly on state
and party politics at the expense of political forces outside and beyond the state.
In particular, it substitutes “politicians for social formations (such as class or
gender or race), elite for mass politics, political conflict for social struggle”
(Gordon 1990). Third, it allegedly has a hidden political agenda. Some critics
claim that it serves to defend state managers as effective agents of economic
modernization and social reform rather than highlighting the risks of authoritari-
anism and autocratic rule. Fourth, and most seriously, neostatism involves a
fundamental theoretical fallacy. It posits clear and unambiguous boundaries
between the state apparatus and society, state managers and social forces, and
state power and societal power; the state can therefore be studied in isolation from
society. This renders absolute what are really emergent, partial, unstable, and
variable distinctions. This excludes hybrid logics such as corporatism or policy
networks; divisions among state managers due to ties between state organs and
other social spheres; and many other forms of overlap between state and society.
If this assumption is rejected, however, the distinction between state- and
society-centered approaches dissolves. This in turn invalidates, not merely the
extreme claim that the state apparatus should be treated as the independent
variable in explaining political and social events, but also lesser neostatist claims
such as the heuristic value of bending the stick in the other direction or, alterna-
tively, of combining state-centered and society-centered accounts to produce the
complete picture.
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5 FOUCAULDIAN APPROACHES

If state-centered theorists hoped to bring the state back in as an independent
variable and/or an autonomous actor, Foucault aimed to undermine the analytical
centrality of the state, sovereignty, or law for power relations. He advanced three key
claims in this regard. First, state theory is essentialist: it tries to explain the state and
state power in terms of their own inherent, pre-given properties. Instead it should
try to explain the development and functioning of the state as the contingent
outcome of specific practices that are not necessarily (if at all) located within, or
openly oriented to, the state itself. Second, state theory retains medieval notions of a
centralized, monarchical sovereignty and/or a unified, juridico-political power. But
there is a tremendous dispersion and multiplicity of the institutions and practices
involved in the exercise of state power and many of these are extra-juridical in
nature. And, third, state theorists were preoccupied with the summits of the state
apparatus, the discourses that legitimated sovereign state power, and the extent of
the sovereign state’s reach into society. In contrast Foucault advocated a bottom-up
approach concerned with the multiple dispersed sites where power is actually
exercised. He proposed a microphysics of power concerned with actual practices
of subjugation rather than with macropolitical strategies. For state power is dis-
persed. It involves the active mobilization of individuals and not just their passive
targeting, and can be colonized and articulated into quite different discourses,
strategies, and institutions. In short, power is not concentrated in the state: it is
ubiquitous, immanent in every social relation (see notably Foucault 1980a,b).

Nonetheless Foucault did not reject all concern with the macrophysics of state
power. He came to see the state as the crucial site of statecraft and “governmen-
tality” (or governmental rationality). What interested him was the art of govern-
ment, a skilled practice in which state capacities were used reflexively to monitor
the population and, with all due prudence, to make it conform to specific state
projects. Raison d’état, an autonomous political rationality, set apart from religion
and morality, was the key to the rise of the modern state. This in turn could be
linked to different modes of political calculation or state projects, such as those
coupled to the “police state” (Polizeistaat), social government, or the welfare state.
It was in and through these governmental rationalities or state projects that more
local or regional sites of power were colonized, articulated into ever more general
mechanisms and forms of global domination, and then maintained by the entire
state system. Foucault also insisted on the need to explore the connections between
these forms of micropower and mechanisms for producing knowledge—whether
for surveillance, the formation and accumulation of knowledge about individuals,
or their constitution as specific types of subject.

Foucault never codified his work and changed his views frequently. Taking his
ideas on the ubiquity of power relations, the coupling of power-knowledge, and
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governmentality together, however, he offers an important theoretical and empir-
ical corrective to the more one-sided and/or essentialist analyses of Marxist state
theory and to the taken-for-grantedness of the state that infuses neostatism. But his
work remains vulnerable to the charge that it tends to reduce power to a set of
universally applicable power technologies (whether panoptic surveillance or
disciplinary normalization) and to ignore how class and patriarchal relations
shape the state’s deployment of these powers as well as the more general exercise
of power in the wider society. It also neglects the continued importance of law,
constitutionalized violence, and bureaucracy for the modern state. Moreover,
whatever the merits of drawing attention to the ubiquity of power, his work
provided little account of the bases of resistance (bar an alleged “plebeian” spirit
of revolt). More recent Foucauldian studies have tried to overcome these
limitations and to address the complex strategic and structural character of the
state apparatus and statecraft and the conditions that enable the state to engage in
effective action across many social domains.

6 FEMINIST APPROACHES

While feminists have elaborated distinctive theories of the gendering of social
relations and provide powerful critiques of malestream political philosophy and
political theory, they have generally been less interested in developing a general
feminist theory of the state. In part this reflects their interest in other concepts that
are more appropriate to a feminist theoretical and political agenda and their
concern to break with the phallocratic concerns of malestream theory (Allen
1990; MacKinnon 1989). The main exception in the first wave of postwar state
theorizing was Marxist—feminist analyses of the interaction of class and gender in
structuring states, state intervention, and state power in ways that reproduce both
capitalism and patriarchy. Other currents called for serious analysis of the state
because of its centrality to women’s lives (e.g. Brown 1992). This is reflected in
various theories about different aspects of the state (Knutilla and Kubik 2001
compare feminist with classical and other state theories).

Some radical feminist theories simply argued that, whatever their apparent
differences, all states are expressions of patriarchy or phallocracy. Other feminists
tried to derive the necessary form and/or functions of the patriarchal state from the
imperatives of reproduction (rather than production), from the changing forms
of patriarchal domination, from the gendered nature of household labor in the
“domestic” mode of production, and so on. Such work denies any autonomy or
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contingency to the state. Others again try to analyze the contingent articulation of
patriarchal and capitalist forms of domination as crystallized in the state. The best
work in this field shows that patriarchal and gender relations make a difference to
the state but it also refuses to prejudge the form and effects of this difference.
Thus, “acknowledging that gender inequality exists does not automatically imply
that every capitalist state is involved in the reproduction of that inequality in the
same ways or to the same extent” (Jenson 1986). An extensive literature on the
complex and variable forms of articulation of class, gender, and ethnicity in
particular state structures and policy areas has since revealed the limits of gender
essentialism. This “intersectional” approach has been taken further by third wave
feminists and queer theorists, who emphasize the instability and socially con-
structed arbitrariness of dominant views of sexual and gender identities and
demonstrate the wide variability of masculine as well as feminine identities and
interests. Thus there is growing interest in the constitution of competing, incon-
sistent, and even openly contradictory identities for both males and females, their
grounding in discourses about masculinity and/or femininity, their explicit or
implicit embedding in different institutions and material practices, and their
physico-cultural materialization in human bodies. This has created the theoretical
space for a revival of explicit interest in gender and the state, which has made major
contributions across a broad range of issues—including how specific constructions
of masculinity and femininity, their associated gender identities, interests, roles,
and bodily forms, come to be privileged in the state’s own discourses, institutions,
and material practices. This rules out any analysis of the state as a simple expression
of patriarchal domination and questions the very utility of patriarchy as an
analytical category.

The best feminist scholarship challenges key assumptions of “malestream” state
theories. First, whereas the modern state is commonly said to exercise a legitimate
monopoly over the means of coercion, feminists argue that men can get away with
violence against women within the confines of the family and, through the reality,
threat, or fear of rape, also oppress women in public spaces. Such arguments have
been taken further in recent work on masculinity and the state. Second, feminists
critique the juridical distinction between “public” and “private.” For, not only does
this distinction obfuscate class relations by distinguishing the public citizen from
the private individual (as Marxists have argued), it also, and more fundamentally,
hides the patriarchal ordering of the state and the family. Whilst Marxists tend to
equate the public sphere with the state and the private sphere with private property,
exchange, and individual rights, feminists tend to equate the former with the state
and civil society, the latter with the domestic sphere and women’s alleged place in
the “natural” order of reproduction. Men and women are differentially located in
the public and private spheres: indeed, historically, women have been excluded
from the public sphere and subordinated to men in the private. Yet men’s
independence as citizens and workers rests on women’s role in caring for them at
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home. Moreover, even where women win full citizenship rights, their continuing
oppression and subjugation in the private sphere hinders their exercise and enjoy-
ment of these rights. A third area of feminist criticism focuses on the links between
warfare, masculinity, and the state. In general terms, as Connell (1987) notes, “the
state arms men and disarms women.”

In short, feminist research reveals basic flaws in much malestream theorizing.
Thus an adequate account of the state must include the key feminist insights into
the gendered nature of the state’s structural selectivity and capacities for action as
well as its key role in reproducing specific patterns of gender relations (for attempts
to develop such an approach, see Jessop 2004).

7 DISCOURSE ANALYSIS AND STATELESS
STATE THEORY

Some recent discourse-analytic work suggests that the state does not exist but is,
rather, an illusion—a product of political imaginaries. Thus belief in the existence
of the state depends on the prevalence of state discourses. It appears on the political
scene because political forces orient their actions towards the “state,” acting as if it
existed. Since there is no common discourse of the state (at most there is a
dominant or hegemonic discourse) and different political forces orient their action
at different times to different ideas of the state, the state is at best a polyvalent,
polycontextual phenomenon which changes shape and appearance with the politi-
cal forces acting towards it and the circumstances in which they do so.

This apparently heretical idea has been advanced from various theoretical or
analytical viewpoints. For example, Abrams (1988) recommended abandoning the
idea of the state because the institutional ensemble that comprises government can
be studied without the concept of the state; and the “idea of the state” can be
studied in turn as the distinctive collective misrepresentation of capitalist societies
which serves to mask the true nature of political practice. He argues that the “state
idea” has a key role in disguising political domination. This in turn requires
historical analyses of the “cultural revolution” (or ideological shifts) involved
when state systems are transformed. Similarly, Melossi (1990) called for a “stateless
theory of the state.” This regards the state as a purely juridical concept, an idea that
enables people to do the state, to furnish themselves and others with a convenient
vocabulary of motives for their own (in)actions and to account for the unity of the
state in a divided and unequal civil society. Third, there is an increasing interest in
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specific narrative, rhetorical, or argumentative features of state power. Thus case
studies of policy making suggest that state policies do not objectively represent the
interests located in or beyond the state or objectively reflect “real” problems in the
internal or external environments of the political system. Policies are discursively-
mediated, if not wholly discursively-constituted, products of struggles to define
and narrate “problems” which can be dealt with in and through state action. The
impact of policy-making and implementation is therefore closely tied to their
rhetorical and argumentative framing. Indeed, whatever the precise origins of the
different components of the modern state (such as the army, bureaucracy, taxation,
legal system, legislative assemblies), their organization as a relatively coherent
institutional ensemble depends crucially on the emergence of the state idea.

Such discourse-theoretical work clearly differs from state-centered theorizing
and Foucauldian analyses. On the one hand, it rejects the reification of the state;
and, on the other, it highlights the critical role of narrative and rhetorical practices
in creating belief in the existence of the state. This role is variously defined as
mystification, self-motivation, pure narrativity, or self-description but, regardless
of standpoint, discourses about the state have a key constitutive role in shaping the
state as a complex ensemble of political relations linked to society as a whole.

8 THE “STRATEGIC-RELATIONAL
ApPPROACH’’

An innovative approach to the state and state-building has been developed by Jessop
and others in an attempt to overcome various forms of one-sidedness in the Marxist
and state-centered traditions. His “strategic-relational approach” offers a general
account of the dialectic of structure and agency and, in the case of the state, elaborates
Poulantzas’s claim that the state is a social relation (see above). Jessop argues that the
exercise and effectiveness of state power is a contingent product of a changing
balance of political forces located within and beyond the state and that this balance
is conditioned by the specific institutional structures and procedures of the state
apparatus as embedded in the wider political system and environing societal rela-
tions. Thus a strategic-relational analysis would examine how a given state apparatus
may privilege some actors, some identities, some strategies, some spatial and tem-
poral horizons, and some actions over others; and the ways, if any, in which political
actors (individual and/or collective) take account of this differential privileging by
engaging in “strategic-context” analysis when choosing a course of action. The SRA
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also introduces a distinctive evolutionary perspective into the analysis of the state and
state power in order to discover how the generic evolutionary mechanisms of
selection, variation, and retention may operate in specific conditions to produce
relatively coherent and durable structures and strategies. This implies that oppor-
tunities for reorganizing specific structures and for strategic reorientation are
themselves subject to structurally-inscribed strategic selectivities and therefore
have path-dependent as well as path-shaping aspects. For example, it may be neces-
sary to pursue strategies over several spatial and temporal horizons of action and to
mobilize different sets of social forces in different contexts to eliminate or modify
specific constraints and opportunities linked to particular state structures. Moreover,
as such strategies are pursued, political forces will be more or less well-equipped to
learn from their experiences and to adapt their conduct to changing conjunctures.

Over time there is a tendency for reflexively reorganized structures and recursively
selected strategies and tactics to co-evolve to produce a relatively stable order, but this
may still collapse owing to the inherent structural contradictions, strategic dilemmas,
and discursive biases characteristic of complex social formations. Moreover, because
structures are strategically selective rather than absolutely constraining, there is always
scope for actions to overflow or circumvent structural constraints. Likewise, because
subjects are never unitary, never fully aware of the conditions of strategic action,
never fully equipped to realize their preferred strategies, and may always meet oppos-
ition from actors pursuing other strategies or tactics; failure is an ever-present
possibility. This approach is intended as a heuristic and many analyses of the state
can be easily reinterpreted in strategic-relational terms even if they do not explicitly
adopt these or equivalent terms. But the development of a strategic-relational research
programme will also require many detailed comparative historical analyses to work
out the specific selectivities that operate in types of state, state forms, political
regimes, and particular conjunctures (for an illustration, see Jessop 2002).

9 NEwW DIRECTIONS OF RESEARCH

Notwithstanding declining interest in the more esoteric and abstract modes of state
theorizing, substantive research on states and state power exploded from the 1990s
onwards. Among the main themes are: the historical variability of statehood (or
stateness); the relative strength or weakness of states; the future of the national state
in an era of globalization and regionalization; the changing forms and functions
of the state; issues of scale, space, territoriality, and the state; and the rise of
governance and its articulation with government.
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First, interest in stateness arises from growing disquiet about the abstract
nature of much state theory (especially its assumption of a ubiquitous, unified,
sovereign state) and increasing interest in the historical variability of actual states.
Thus some theorists focus on the state as a conceptual variable and examine the
varied presence of the idea of the state. Others examine the state’s differential
presence as a distinctive political form. Thus Badie and Birnbaum (1983) usefully
distinguish between the political center required in any complex social division of
labor and the state as one possible institutional locus of this center. For them, the
state is defined by its structural differentiation, autonomy, universalism, and
institutional solidity. France is the archetypal state in a centralized society; Britain
has a political center but no state; Germany has a state but no center; and
Switzerland has neither. Such approaches historicize the state idea and stress its
great institutional variety. These issues have been studied on all territorial scales
from the local to the international with considerable concern for meso-level
variation.

Second, there is growing interest in factors that make for state strength. Intern-
ally, this refers to a state’s capacities to command events and exercise authority over
social forces in the wider society; externally, it refers to the state’s power in the
interstate system. This concern is especially marked in recent theoretical and
empirical work on predatory and/or developmental states. The former are essen-
tially parasitic upon their economy and civil society, exercise largely the despotic
power of command, and may eventually undermine the economy, society, and the
state itself. Developmental states also have infrastructural and network power and
deploy it in allegedly market-conforming ways. Unfortunately, the wide variety of
interpretations of strength (and weakness) threatens coherent analysis. States have
been described as strong because they have a large public sector, authoritarian rule,
strong societal support, a weak and gelatinous civil society, cohesive bureaucracies,
an interventionist policy, or the power to limit external interference (Lauridsen
1991). In addition, some studies run the risk of tautology insofar as strength is
defined purely in terms of outcomes. A possible theoretical solution is to investi-
gate the scope for variability in state capacities by policy area, over time, and in
specific conjunctures.

Third, recent work on globalization casts fresh doubt on the future of national
territorial states in general and nation states in particular. This issue is also raised
by scholars interested in the proliferation of scales on which significant state
activities occur, from the local, through the urban and regional, to cross-border
and continental cooperation and a range of supranational entities. Nonetheless
initial predictions of the imminent demise of the national territorial state and/or
the nation state have been proved wrong. This reflects the adaptability of state
managers and state apparatuses, the continued importance of national states in
securing conditions for economic competitiveness, political legitimacy, social
cohesion, and so on, and the role of national states in coordinating the state
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activities on other scales from the local to the triad to the international and
global levels.

Fourth, following a temporary decline in Marxist theoretical work, interest has
grown in the specific forms and functions of the capitalist type of state. This can be
studied in terms of the state’s role in: (a) securing conditions for private profit—
the field of economic policy; (b) reproducing wage-labor on a daily, lifetime, and
intergenerational basis—the field of social policy broadly considered; (c) managing
the scalar division of labor; and (d) compensating for market failure. On this
basis Jessop (2002) characterizes the typical state form of postwar advanced
capitalism as a Keynesian welfare national state. Its distinctive features were an
economic policy oriented to securing the conditions for full employment in a
relatively closed economy, generalizing norms of mass consumption through the
welfare state, the primacy of the national scale of policy-making, and the primacy
of state intervention to compensate for market failure. He also describes the
emerging state form in the 1980s and 1990s as a Schumpeterian workfare postna-
tional regime. Its distinctive features are an economic policy oriented to innovation
and competitiveness in relatively open economies, the subordination of social
policy to economic demands, the relativization of scale with the movement of
state powers downwards, upwards, and sideways, and the increased importance of
various governance mechanisms in compensating for market failure. Other types
of state, including developmental states, have been discussed in the same terms.

Fifth, there is interest in the changing scales of politics. While some theorists are
inclined to see the crisis of the national state as displacing the primary scale of
political organization and action to the global, regional, or local scale, others
suggest that there has been a relativization of scale. For, whereas the national
state provided the primary scale of political organization in the Fordist period of
postwar European and North American boom, the current after-Fordist period is
marked by the dispersion of political and policy issues across different scales of
organization, with none of them clearly primary. This in turn poses problems
about securing the coherence of action across different scales. This has prompted
interest in the novelty of the European Union as a new state form, the re-emergence
of empire as an organizing principle, and the prospects for a global state
(see, for example, Beck and Grande 2005; Shaw 2000).

Finally, “governance” comprises forms of coordination that rely neither on
imperative coordination by government nor on the anarchy of the market. Instead
they involve self-organization. Governance operates on different scales of organi-
zation (ranging from the expansion of international and supranational regimes
through national and regional public—private partnerships to more localized
networks of power and decision-making). Although this trend is often taken to
imply a diminution in state capacities, it could well enhance its power to secure
its interests and, indeed, provide states with a new (or expanded) role in the
meta-governance (or overall coordination) of different governance regimes and
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mechanisms (Zeitlin and Trubek 2003 on Europe; and Slaughter 2004 on the world
order).

Interest in governance is sometimes linked to the question of “failed” and
“rogue” states. All states fail in certain respects and normal politics is an important
mechanism for learning from, and adapting to, failure. In contrast, “failed states”
lack the capacity to reinvent or reorient their activities in the face of recurrent state
failure in order to maintain “normal political service” in domestic policies.
The discourse of “failed states” is often used to stigmatize some regimes as part
of interstate as well as domestic politics. Similarly, “rogue states” is used to
denigrate states whose actions are considered by hegemonic or dominant states
in the interstate system to threaten the prevailing international order. According to
some radical critics, however, the USA itself has been the worst rogue state for
many years (e.g. Chomsky 2001).

10 AN EMERGING AGENDA?

There is a remarkable theoretical convergence concerning the contingency of the
state apparatus and state power. First, most approaches have dethroned the state
from its superordinate position in society and analyze it as one institutional order
among others. Marxists deny it is the ideal collective capitalist; neostatists no
longer treat it as a sovereign legal subject; Foucauldians have deconstructed it;
feminists have stopped interpreting it as the patriarch general; and discourse
analysts see it as constituted through contingent discursive or communicative
practices. In short, the state is seen as an emergent, partial, and unstable system
that is interdependent with other systems in a complex social order. This vast
expansion in the contingency of the state and its operations requires more con-
crete, historically specific, institutionally sensitive, and action-oriented studies.
This is reflected in substantive research into stateness and the relative strength
(and weakness) of particular political regimes.

Second, its structural powers and capacities can only be understood by putting
the state into a broader “strategic-relational” context. By virtue of its structural
selectivity and specific strategic capacities, its powers are always conditional or
relational. Their realization depends on structural ties between the state and its
encompassing political system, the strategic links among state managers and other
political forces, and the complex web of interdependencies and social networks
linking the state and political system to its broader environment.
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Finally, it is increasingly recognized that an adequate theory of the state can only
be produced as part of a wider theory of society. But this is precisely where we find
many of the unresolved problems of state theory. For the state is the site of a
paradox. On the one hand, it is just one institutional ensemble among others
within a social formation; on the other, it is peculiarly charged with overall
responsibility for maintaining the cohesion of the formation of which it is a part.
As both part and whole of society, it is continually asked by diverse social forces to
resolve society’s problems and is equally continually doomed to generate “state
failure” since many problems lie well beyond its control and may even be aggra-
vated by attempted intervention. Many differences among state theories are rooted
in contrary approaches to various structural and strategic moments of this para-
dox. Trying to comprehend the overall logic (or, perhaps, “illogic”) of this paradox
could provide a productive entry point for resolving some of these differences and
providing a more comprehensive analysis of the strategic-relational character of the
state in a polycentric social formation.
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CHAPTER 8

DEVELOPMENT OF
CIVIL SOCIETY

JOSE HARRIS

No concept in political theory and political science has had, and continues to have,
amore ambiguous and elusive character than that of civil society. From the last days
of the Roman republic down to the present day, both the term “civil society” and
the practical arrangements that it signifies have been understood by historians,
theorists, and contemporary actors in a multiplicity of ways. Some of these under-
standings, while differing in emphasis and detail, have nevertheless recognizably
stemmed from a shared intellectual tradition. Others have been deeply and dia-
metrically opposed to each other, to such an extent that the term sometimes seems
to refer to institutions, values, analytical categories, and visions of civilization, that
are not just very different but mutually exclusive. Thus, one central tradition of
writing about civil society has portrayed it as virtually coterminous with govern-
ment, law-enforcement, and the cluster of institutions that comprise “the state”
(Model 1). A very different tradition has identified civil society with private prop-
erty rights, commercial capitalism, and the various legal, institutional, and cultural
support-systems that these entail (Model 2). Yet another line of thought has seen
civil society as quintessentially composed of voluntaristic, non-profit-making, civic
and mutual-help movements, coexisting with but nevertheless quite distinct in
ethos and function from the spheres of both states and markets (Model 3). And in
very recent discourse “civil society” has come to be increasingly identified with the
enunciation of universal standards of democracy, fair procedures, the rule of law,
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and respect for human rights (preferably to be imposed by cultural permeation and
persuasion, but nevertheless backed up by economic sanctions, international
courts, and the threat or actuality of physical force) (Model 4).

Such extreme diversity and uncertainty in the meaning of the term might be
thought to render “civil society” of little significance as a way of thinking about
how political institutions actually work. Yet this has been very far from being the
case. Since the 1980s this ancient but long-neglected concept has been rediscovered
and redeployed by political analysts in many parts of the globe. In eastern and
western Europe, in north and south America, and in Africa and Asia, promotion of
the principles of “civil society” has been widely urged as a strategic remedy for
perceived defects in the governance, political cultures, and community structures
of many contemporary states. Unusually, such strategies have won support right
across the political spectrum, in both national and international settings. From
neocommunists through to free-market liberals, from radical activists through to
civic conservatives, and from both proponents and critics of “globalization,” there
has come widespread endorsement of the goals and values deemed to be associated
with “civil society.”

This apparent consensus has, nevertheless, largely glossed over the very wide
spectrum of diversity and uncertainty that continues to surround the precise
meaning and wider resonance of the term. Indeed, some commentators who
currently lay claim to the mantle of “civil society” seem quite oblivious of the
fact that, in both the past and the present, the term has been applied to institutions
and strategies often quite different from those which they themselves espouse. The
present article will attempt to trace the historic roots and evolution of the concept
of “civil society,” and will then look at the variety of ways in which it has been
understood in its more recent revival. It will conclude, not by adjudicating on
which account of civil society is the “correct” one, but by attempting to explain why
this resurgence has occurred, and by identifying what (if any) are the underlying
perspectives that theorists and protagonists of the concept have held in common,
across many different epochs, contexts, and cultures.

“Civil society” (civitas or societas civilis) first surfaced in the vocabulary
of European politics during the dying years of republican Rome, and was
subsequently to become a standard point of reference in the writings of the classic
Roman jurists. Nevertheless, it is important to recall that the Latin word societas
(not just in Rome, but through many subsequent centuries of post-Roman
European history) did not have the comprehensive macrosociological meaning
that it was to acquire in the nineteenth and twentieth centuries. A societas in
Roman law was merely any contract-based “partnership” set up for a particular
purpose. It was an arrangement that might range in size and function from a
marriage partnership between husband and wife, through to a large-scale public or
private enterprise association. The largest and most powerful “society” in Rome or
any other political culture was typically that which existed to manage public affairs
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and to make and enforce the laws; that is, the civitas, societas civilis, or what later
generations would come to refer to as “the state.” Moreover, though state power in
Rome was often notoriously run as the private fief of individual dynasties, a quite
different conception was hinted at by the very adjective civilis. Societas civilis
indicated a neutral arena of public life whose membership was in principle
determined not by tribe or family, but by common citizenship or status before
the law (even though, in day-to-day Roman practice, family ties and interests often
heavily influenced civic ones). It was in this sense that the term had been used by
Cicero and other defenders of “republican” themes; namely, to mean a system of
government that routinely observed rules and procedures applying equally to all
citizens, rather than being dependent on the arbitrary whims of a Pompey or a
Caesar. This was to be the standard usage of the term throughout the Roman
imperial era; but over the course of several centuries the notion of a societas civilis
also came to embrace non-citizens, as continuous expansion of international trade
brought large numbers of people throughout the Mediterranean world into the
universalizing ambit of Roman civil law. Thus while Roman political thought
powerfully shaped a long-lasting conception of civil society as a law-abiding state
(Model 1), Roman jurisprudence and civil law also sowed the seeds of the what,
many centuries later in European history, would become an alternative conception
of civil society, as the characteristic sphere of private property, business, and
commerce (Model 2) (Ehrenberg 1999, 19—27; Justinian 1985).

Both visions of civil society were largely eclipsed (together with any explicit
reference to the term) by the quite different notions of public affairs and political
authority that prevailed in Europe following the disintegration of Roman rule.
Throughout western Europe exclusive and self-governing ecclesiastical, military,
civic, and vocational corporations (of a kind particularly abhorrent to Roman civil
law) flourished and came to dominate public, economic, and social life; while for
many centuries the location and character of ultimate civil power was to
be continually contested between warlords, emperors, feudal kingship, and the
Catholic church. But it was no coincidence that, when in the fourteenth century
some theorists began to search for a new notion of political authority that
might transcend or bypass these conflicts, they turned to the earlier model of
“civil society” as a neutral sphere of political association, based on free contract
and consent between citizens, rather than on religious identity, ties of feudal fealty, or
mere physical force. At this stage there was no suggestion that organized religion
should withdraw from the public sphere, but simply that there should be a functional
separation between “religious society” and “civil society,” with the former enjoying
political, legal, and physical protection in return for giving moral, cultural, and
spiritual support to the latter (Black 1984; Ehrenberg 1999, 45—57; Figgis 1907, 31-54).

The religious and civil wars that periodically ravaged Europe in the sixteenth and
seventeenth centuries might seem to suggest that, whatever may have been the
visions of political theorists, the notion of “civil society” as a neutral arena of
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public space that transcended lesser or rival identities remained largely a dead
letter. Nevertheless, the seventeenth century was to see major developments in the
definition and crystalization of “civil society” as an abstract political, legal, and
normative idea (and, much more sketchily, as a guide to political practice). Both
the establishment of state churches headed by secular rulers, and the principle
of “toleration” (permitting plurality of religious beliefs) were portrayed by
some contemporaries as promoting and embodying important principles of
“civil society” (Figgis 1916, 94-115). The gradual revival of interest in Roman civil
law, and its insemination into contemporary political thought greatly enhanced the
notion of civil authority as an impersonal sphere regulated by law, rather than—or
at least in addition to—a hierarchy of interpersonal allegiances climaxing in the
person of a royal ruler. And in England the writings of the contractarian school—
Richard Hooker, Thomas Hobbes, and John Locke—all powerfully reinforced the
notion of “civil society” as identical with settled political authority and effective
law-enforcement (Hooker 1977, 95-149; Hobbes 1952, 1983; Locke 1965). For
Thomas Hobbes it was “civil society” (i.e. a civil government able to enforce the
law) that made possible the very existence of mere “society” (the latter implying,
not the all-encompassing category envisaged in present-day discourse, but
“sociability” or the coming together of citizens for a multiplicity of purposes in
small groups) (Hobbes 1952, 1983; Locke 1965, 367-8). John Locke, unlike Hobbes,
thought that “the People” (i.e. an aggregate of persons interacting outside politics)
might survive even if “Civil Society” (i.e. the body politic) were to break down. But
even Locke thought that such collective social survival could only be short-lived
unless a new civil society, that is legislative and governing institutions and agencies
of law enforcement, were to be rapidly re-formed (Locke 1965, 476—7). In the works
of all these writers, the terms “civil society” and “political society” were not
contrasted but used interchangeably. The writings of the contractarians also
emphasized that an effective “civil society” did not have to be a specifically
Christian one: the governments of Turkey and China, for example, were perfectly
capable of constituting “civil societies,” provided that they maintained the
peace, acted justly, and obeyed natural laws. By contrast, the regime of Louis XIV
in France (widely deemed the most “civilized” nation in Europe) was classed
by English authors as “not a civil society,” because its citizens could be
arbitrarily imprisoned without trial and because earlier concessions to religious
pluralism had been rescinded under the revocation of the Edict of Nantes (Locke
1965, 454, 459, 476-7).

This model of “civil society”—not as voluntary self-help, or community
action, or a “non-governmental” public sphere, but as a cluster of institutions
synonymous with the functioning of a law-making, law-enforcing, and law-abiding
state—was to be a commonplace of much British, and to a lesser extent European,
political thought down to the period of the late nineteenth and earlier twentieth
century. Despite many recent misconceptions to the contrary, this view of civil
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society was shared by major theorists of the British liberal tradition, such as Locke,
Adam Smith, Adam Ferguson, J. S. Mill, Lord Acton, and T. H. Green; and it was
likewise what was meant by the notion of a “societé civile,” that stemmed from
Rousseau and was developed in France during the French Revolution and under
the regime of Napoleon (Harris 2003, 23—9). Within this common discourse there
were many differences of emphasis and detail. British writers mostly viewed
civil society as a political framework that permitted and encouraged widespread
associational diversity and autonomy, whereas French civil society theorists were
much more inclined to emphasize equality and uniformity beneath the overarch-
ing umbrella of central government and the Napoleonic Code (Acton 1862, 2—25).
Both British and French traditions, however, continued to identify civil society
with the sphere of government and the state; while social life and voluntary
association were nearly always viewed as the beneficent outcome of civil
society, rather than as its characteristic embodiment.

Nevertheless, from the mid-eighteenth century onwards, there were spasmodic
signs of various substantive and semantic shifts in this long-standing politico-legal
understanding of the term. The most important of these changes took place in
Germany, where some authorities began to portray “civil society” as a much
grander idea, others as something much more flawed and limited, than in its
classical and “early modern” formulations. A shift in the former direction was
apparent in the writings of Immanuel Kant, who hinted at a conception of “civil
society” as a cluster of common civic, legal, ethical, and visionary norms that
potentially embraced not just the denizens of any particular kingdom or polity but
the whole human race (Reiss 1970, 41-53) (Model 4). And a move in the opposite
direction took the form of an increasing identification of civil society (biirgerlich
Gesellschaft) not with kingly or princely “government” but with the quasi-public,
quasi-private activities of production, commerce, banking, and finance: a shift that
may have reflected the resurgence of interest within post-Napoleonic Germany in
the economic doctrines of Roman civil law. It was in this latter context that an
important new conception of “civil society” was to be developed by Hegel and
Marx; a conception that referred—not to the disinterested, impartial, public
sphere conjured up by Cicero and the English contract theorists—but to the self-
interested, competitive, private sphere of the bourgeois commercial economy. In
the writings of Karl Marx the very term “biirger” or “bourgeois” lost its older,
“public” connotation of the disinterested citizen, and was transferred instead to
the socioeconomic category of the “private” entrepreneur (Hegel 1991, 220-74;
Marx 1975) (Model 2).

Similar changes were perceptible in other aspects of the language of civil society.
In France the phrase societé civile came to be applied in some circles, not to public
and legal institutions, but to what in English was often referred to as “polite
society” (meaning the world of salons, culture, fashion, and good manners) (Harris
2003, 21—2). Likewise, in English, French, and German narratives, the adjectives
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“political” and “civil” (previously identical) began slowly to drift apart. The former
came increasingly to mean “party-political” or “partisan,” while the latter was used
to refer (among other things) to those areas of public life that were deemed to be
“outside” or “above” politics. These shifts of meaning took place in a variety of
spheres: in the emergence in Britain and elsewhere of the ideal of a “civil service”
that was explicitly apolitical; in the drafting of national “civil codes” of law; and in
Alexis de Tocqueville’s (1966) Democracy in America, where “political society”
(meaning the political struggle to control government) was categorically contrasted
with “civil association” (meaning people coming together in voluntary groups).
De Tocqueville’s account signaled the emergence of what was eventually to become
one of the major building blocks of civil-society discourse in the later twentieth
century. This was the identification of civil society as the distinctive sphere of
altruism, communalism, and voluntary cooperation; themes that were often closely
linked to notions of “disinterested public service,” but were nevertheless quite
distinct from the formal structures of government and the state (Tocqueville
1966, 232—40, 671—6) (Model 3).

Whether because of this gradual blurring of the original “statist” meaning of the
term, or for some other reason, “civil society” gradually faded from mainstream
writings on the theory and practice of politics during the later decades of the
nineteenth century. The densely self-governing, mutualist, and voluntarist culture
of late-Victorian Britain has often been identified by recent commentators as a
paradigmatic example of a flourishing “civil society,” but it was never thus
described by the Victorians themselves (and was not what they would have
understood by the term). In Germany the revisionist socialist leader Edouard
Bernstein protested strongly against the Marxist conflation of “biirgerlich
Gesellschaft” with mere “bourgeois” economic self-interest, but Bernstein’s attempt
to retrieve a more “public” conception of civil society (Zivillgesellschaft) met at the
time with very limited success (Tudor and Tudor 1988). Similarly, in liberal and
conservative thought, the language of “the state” came increasingly to dominate
and crowd out much of the conceptual space previously occupied by traditional
legalistic understandings of civil society. Even the great spate of early twentieth-
century Anglo-American writings on “civics” and “good citizenship” rarely if ever
linked these ideas to a civil society framework. And at the same time there was,
throughout Europe and North America, an ever-growing interest in the phenom-
enon of what had become known simply as “society.” This latter word appeared
very similar to, but in fact conveyed a range of meanings very different from, the
older Latin construction of societas. Though always eluding precise definition, the
idea of “society” in this newer sense came increasingly to resemble something like
“the sum total of all human affairs.” This was a mysterious entity, seemingly
propelled by its own impersonal societal laws, that appeared quite distinct both
from the private motivations of individuals and from the rationalist and purposive
conception of politics that traditional “state-centric” notions of civil society had
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entailed (Durkheim 1938, Ivi—viii; Wallas 1914, 3—29, 305—40). Those few theorists
who continued to talk of “civil society” in the early twentieth century (mainly
academic “pluralists,” rooted in classical and legalistic ways of thought, such as
Figgis, Maitland, Laski, and Duguit) did so in a low-key, limited, and largely
negative way. They emphasized that “civil society” was merely one societas
among many, and that its special but circumscribed function of maintaining law
and order should not be allowed to obtrude upon the equally important functions
of other autonomous “societies,” such as churches, trade unions, universities,
professional associations, and similar corporate entities. Unsurprisingly, this subtle
but arcane style of argument was to have a diminishing impact in the era of mass
politics, revolutionary violence, and global war.

What is surprising, however, is that the tradition of debate about civil society
played such a minimal, almost non-existent, role in European democratic and
liberal responses to the rise of totalitarianism. In political writings of the interwar
era occasional reference was made to the idea of a societas civilis as a possible
antidote to fascism. The French Catholic philosopher, Jacques Maritain, for
example, drew upon the model of late medieval corporatist theorists, including
Thomas Aquinas, who had portrayed civil society as a mutually-civilizing
partnership between the Church and the secular state (Maritain 1938, 157—76).
But such references were marginal to mainstream political debate of the period,
where “civil society” more typically appeared (if invoked at all) not as an impartial
public sphere, but as the institutional epitome of competitive bourgeois selfishness.
Indeed for several decades the economic model of civil society appears to have
largely obliterated all trace of the older “civic” model from collective political
memory. From the 1920s through to the 1960s, English language textbooks on
social and political science either ignored “civil society” completely, or simply
assumed that its definitive meaning was that which had been employed by Hegel
and Marx (Laski 1938; Maclver and Page 1950).

How and why did the notion of “civil society” recover from its mid-twentieth
century eclipse? The 1960s explosion of non-Soviet versions of Marxism helped to
revive familiarity with the concept, and in particular with the “cultural” portrayal
of civil society as a buttress of capitalist “hegemony” advanced by Antonio Gramsci
(1957). A more complex thesis was suggested by Jiirgen Habermas, who welded
together the classical and Marxian models of civil society by portraying each as the
corollary of the other, in a world in which premodern demarcations between
“public” and “private,” “political” and “economic,” “objectivity” and “subjecti-
vity” no longer applied. Habermas’s interpretation was to be of considerable
importance in the long-term reworking of ideas about civil society (and about
political thought more generally) but it was of limited immediate influence, not
least because it was not to be translated into English until 1980 (Habermas 1962).
More accessible was the work of Ralf Dahrendorf, who took over the Marxian
and Gramscian accounts of civil society and used them against the goals of
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revolutionary socialism. In Dahrendorf’s account it was precisely the growth and
flourishing of non-state bourgeois economic and cultural institutions in many
parts of Europe (most notably in Britain) that over the previous two centuries had
made liberty, equality, prosperity, and social peace widely attainable; and it was
precisely the absence or under-development of such institutions (most notably in
Germany) that had led to factional violence, state tyranny, and fascist oppression
(Dahrendorf 1968, 128—9, 200—20).

References to civil society gathered momentum in academic writing during the
1970s and early 1980s, most notably in the German Sonderweg controversy among
historians, and in increasing criticism by political and social scientists of the “big
government” solutions to policy problems that had been pursued throughout
Europe after 1945. Not until the late 1980s, however, did “civil society” burst into
the arena of international and mass media debate, as dissidents in eastern Europe,
particularly Poland and Czechoslovakia, began to press for the development of
autonomous public, legal, and social institutions that could act as counterweights
to the overweening powers of totalitarian states (Keane 1988, 261—398). The collapse
of Communism opened the way in eastern European countries to attempts to
revive “civil society” in several of the senses identified above: in the establishment
of “impartial” legal and governing institutions (including oppositional ones), in
the removal of prohibitions and limitations on private voluntary associations
(including churches and other religious bodies), and in the re-emergence of private
capitalism (the latter attended by many of the evils deplored by Marx, no less than
the blessings urged by economic liberals).

Although it began as a reaction against Communism, however, this explosion of
interest in civil society soon began unexpectedly to manifest itself in many other
contexts and channels. Indeed, just as many east European politicians were trying
to address the problems of post-Communism by emulating the “civil society”
institutions of Western countries, so in Britain, western Europe, the USA, and
elsewhere, political theorists and civic activists began to draw on the discourse of
“civil society” to explain and redress certain perceived deficiencies in their
own “liberal” and “democratic” regimes. The decay of urban and inner-city
communities; over-extended and inefficient welfare states; problems of social,
racial, religious, and sexual exclusion; rising levels of violent crime and delin-
quency; and low levels of electoral turnout and involvement in public life—all
came to be diagnosed in terms of a decline or shortfall in civil society, and of the
need for its urgent restoration and extension. Thus in Britain over the past decade,
civil society has been invoked by politicians of all major political parties, as a
remedy for such diverse ills as family breakdown, welfare fraud, environmental
pollution, sectarian violence in Northern Ireland, and tribal conflict in Iraq and
Afghanistan (Willetts 1994; Hague 1998; Patten 2000; Blunkett 2001; Brown 2001).
In Europe, and particularly in Germany, civil society discourse has more closely
followed the route suggested by Habermas, of pressing for closer democratic
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monitoring of public institutions and sharper legal definition of rights. In North
America the term has been less prominent in the pronouncements of politicians,
but among academics and intellectuals it has been embraced by Kantian liberals,
communitarian conservatives, and former Marxists (the latter now reinterpreting
civil society as a prerequisite of, rather than a barrier to, goals of distributive justice
and structural change) (Walzer 1995; Etzioni 1995; Cohen and Arato 1992). More-
over, these trends have by no means been confined to the developed world. In many
Third World contexts “civil society” has been identified with the work of numerous
“non-governmental organizations,” often partly manned by American and
European expatriates, who aim to create new structures and services that supple-
ment or bypass the activities of corrupt or under-resourced national governments.
And the work of “NGOs” in turn has given rise to many new non-European
formulations of “civil society,” advanced by African, Asian, and Latin American
thinkers, who have identified many of its principles and traditions (such as
altruism, mediation, civility, and respect for law) as part of their own indigenous
moral and historic structures (Kaviraj and Khilnani 2001; Rowse 2003, 303-10).
Most ambitious of all have been the aspirations of the movement for “Global Civil
Society,” which since the late 1990s has campaigned on many fronts—through
university research groups, activist pressure groups, NGOs, and international
institutions—for the development of a common agenda for “civil society” in all
conceivable cross-national settings, including conflict resolution and avoidance of
wars. This agenda envisages a future when organizations speaking on behalf
of voluntary, non-profit-making, and participatory movements will constitute a
powerful “third sector,” on a par with state governments and the international
economy, in every part of the world (Barber 2001—24,b; Keane 2003; Kaldor in
Kaldor, Anheier and Glasius 2003).

That “civil society” has radically shifted its meaning many times over the course
of 2,000 years in different cultures and contexts is perhaps unsurprising. What is
more surprising is that this idea, dreamt up by a small handful of lawyers and
intellectuals in the dying days of republican Rome, still burns and crackles with a
very long fuse in the early twenty-first century. Nevertheless, the massive resur-
gence of “civil society” in recent years makes it a matter of some importance to
clarify what those who constantly invoke it understand by the term, both as a
reformist strategy and as a model of future civilization. When different versions of
civil society clash, or hurtle past each other like ships in a fog, how is the active
citizen or detached political observer to know what is really on offer?

The answer to this question is no simple matter. Since the 1980s the outline of
civil society envisaged by its protagonists has taken many forms, ranging over all
four major models suggested above, as well as numerous lesser ones. Thus, in some
quarters civil society has been seen as requiring much more extensive state legisla-
tion, agencies of law enforcement, and monitoring of public services to ensure
greater equality, “social inclusion,” and mediation of conflict. But in other quarters
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it has been seen as pointing in quite the opposite direction, towards a revival of
more microscopic, self-helping, neighborhood-based arrangements, in place of the
infantilizing and regulatory support mechanisms of central government (Green
2000). For some commentators the widespread decline within many “advanced”
cultures of citizen involvement in clubs, campaign groups, neighborhood schemes,
and voluntary societies is the prime index of the breakdown of civil society (i.e. the
“bowling-alone syndrome” diagnosed by Putnam 2000). But for others the
very opposite is true: The autonomous, free-standing, ethical-choice-making
individual—unencumbered by partisan community ties, and attached only to
the remote even-handedness of the law—is precisely what the enterprise of
twenty-first century civil society is all about (Seligman 1995, 200-19; Harris 2003,
7-9). Likewise, in the eyes of some authorities, “civil society” necessarily entails a
much more comprehensive and “universalist” national culture, whereas to others it
means a much more diverse and pluralistic one. (The contrast here is nicely
captured in the philosophic differences between French and British approaches
to questions of ethnic and religious integration.) Religion itself has a similarly
ambivalent standing in many current debates, some participants portraying civil
society as by definition “secular” (with religion confined to an entirely “private”
sphere); whilst others stress the close correlation between religious observance of
all kinds (Christian, Jewish, and Islamic) and high levels of public participation in
the voluntarist, philanthropic, “not-for-profit” sectors (Ireland, Israel, Belgium,
and the Netherlands being outstanding examples of this correlation) (Barber
2002b, 8). Similarly, within the Global Civil Society movement, there have been
many grades of opinion about ways in which “civil society” meshes with different
historic cultures. Are such attributes, for example, as democracy, gender equality,
liberal marriage laws, and the leadership role of an educated middle class, absolute
prerequisites, or are they matters of cultural autonomy that should be treated as
variable and locally negotiable (Barber 2002b, 7—11)? The relation of “global civil
society” to globalization itself—whether of an economic, cultural, linguistic, or
merely “Internet” kind—remains highly contentious, with many “civil society”
enthusiasts hating one kind of global interaction while relishing others. And,
echoing the historic origins of the term, there have been some like Habermas
and Skocpol who have strongly questioned the severing of civil society from its
links with the traditional concept of a well-ordered state. This questioning seems
particularly pertinent, in view of a survey of twenty-seven countries in 2001 which
found that more than 42 per cent of the income of NGOs and other “non-profit-
making” bodies was in fact coming from government and tax-financed sources
(Habermas 1962; Skocpol 1996, 19—25; Barber 20025, 8, 23).

Civil society therefore remains a curiously obtuse, malleable, and much
contested idea, difficult to define categorically by reference to either what it is or
what it is not. It is widely assumed that (whatever else may be the case) it is not
compatible with fascism, feudalism, patriarchalism, totalitarianism, communal
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violence, or rule by a local mafia. But each of the four models mentioned above has
very often incorporated at least one of these supposedly antithetical social arrange-
ments. As one participant in a recent forum put it: “Where I come from, the Ku
Klux Klan is part of civil society. It’s non-governmental, non-profit, membership-
based, internally democratic ... and members work passionately on a voluntary
basis to advance the mission of the organization.” It is equally difficult to locate it
with precision on any of the conceptual axes that stretch from a command
economy through to laissez-faire capitalism, from cultural universalism to cultural
pluralism, from “human rights” to basic resources through to the claims of private
property, or from an “interventionist” through to a “nightwatchman” model of the
state. Because of the gradual build-up of diverse meanings over many centuries, it is
also impossible to treat civil society simply as a Weberian “ideal type,” designed to
advance knowledge through sharply-defined theoretical insights, rather than with
reference to exact historical facts. Current fashionable uses of the term should
perhaps therefore be seen as a cluster of loosely overlapping “elective affinities,” of
use in conveying a wide range of moral, cultural, and social aspirations, rather than
as a set of precise analytical concepts in political and social science.
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CHAPTER 9

ECONOMIC
INSTITUTIONS

MICHAEL MORAN

1 EcoNOMIC INSTITUTIONS AND POLITICAL
INSTITUTIONS

Why include a chapter on economic institutions in a handbook of political
institutions? For brevity we can give three answers; all are illuminating about the
way the political and the economic are interconnected.

The first is that the very recognition of an “economic institution” is a political act.
Indeed a constructed distinction between “market” and “state” is a basic operating
principle of the ideology of market capitalism: “In a perfectly competitive market, as
idealized by neoclassical economists, there is no organization among or between
buyers and sellers” (Lazonick 1991, 60). But whatever the policy arguments for
operational separation, analytically the divide makes little sense: the “economy” is
embedded in civil society, and the state is likewise embedded in that wider civil sphere.

This fact of “construction” reflects the second reason for the political scientist’s
interest in economic institutions: How well or badly “economic” institutions per-
form is in part a function of how they are governed. In turn, how they are governed,
we shall see, is in large part shaped by state bodies and by the wider political sphere.

* Tam grateful to the editors and to R. E. Goodin for comments on earlier drafts.
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The interactions between “economic” and “political” institutions are complex
not only because the political shapes the fate of the economic, but also because
economic institutions are critical to the fate of political institutions—the third
important ground for this chapter. In advanced capitalist democracies the shaping
influence is at its most obvious in the link between electoral success and perceived
economic performance. But this is only the most immediately visible—and
possibly transient—connection. There are bigger stakes than simply the fortunes
of particular governments. The fates of whole state constellations may turn on the
nexus between the economic and the political.

Writing about the design of institutions, Goodin argues that different preoccupa-
tions drive inquiry in different disciplines: for instance, choice in economics, and power
in politics (1996: 11, 16). The problem of choice is a driver in this chapter, but it is not the
classic problem of choice in the face of scarcity: It is, rather, choice (or its absence) in
the face of the constraints of history and culture. What agents can—and cannot—
do with economic institutions is thus a recurrent theme of the following pages.

2 EcoNoMIC INSTITUTIONS AND
INSTITUTIONALISM

“In the beginning, so to speak, there were markets,” says Williamson (1981, 1547).
But this seems either a drastically foreshortened historical vision, or a highly
normative social model. “In the beginning” there were, variously, bandit groups
(Olson 2000) or social arrangements where exchange took the symbolic form of the
gift (Mauss 1970). The ideologies of market liberalism constructed a line of division
between different mechanisms of social allocation: in particular, between “the
market” and the thing called “the state.” This in turn rhetorically separated out
the world of institutions from that of the market, which was “naturalized” as a
supposedly automatic sphere of exchange governed by immutable laws.

This discursive separation was not only strange; it was a vulgarization of the great
tradition of political economy. The founding father of the theory of the market’s
“invisible hand” also established a powerful tradition of analysis in classical political
economy where the institutional and cultural settings of exchange were crucial to
economic outcomes (Smith 1790/1976). An “old institutionalism” in economics
overlapped with studies in the sociology of economic life to explore the importance
of the legal framework of economic life, and the importance of the cultures of
economic organizations (see Rutherford 1996). Indeed, in an obvious historical
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sense, states created markets, for the fundamentals of market exchange were only
possible in a juridical framework of commercial law created by states. Polanyi puts it
pithily: “Regulation and markets, in effect, grew up together” (194457, 68).

The “new institutionalism” in economics is associated with the work of North
(North and Thomas 1973; North 1991). It is striking how far this new economic
institutionalism parallels the concerns of the new institutionalism that swept over
political science following the publication of March and Olsen’s landmark works
(1984, 1989). Four similarities merit emphasis.

The first is the extent to which an almost theological debate developed about the
meaning of “institutions.” Indeed North on institutions sounds almost mystical:
“We cannot see, feel, touch, or even measure institutions; they are constructs of the
human mind” (1991, 107).

In North, however, this insistence is connected to a second theme which parallels
the political science new institutionalism: The importance of distinguishing insti-
tutions from organizations. The distinction is critical because: “Institutions...
determine the opportunities in a society. Organizations are created to take advan-
tage of those opportunities” (1991, 7).

Why do these opportunities exist? Because of a third feature which parallels one of
the key elements of political science institutionalism—perhaps the most
important parallel. These are the linked characteristics of feedback and lock-in.
Feedback is the process by which institutions adapt in the light of messages arising
from their preceding activities, and interaction with their environment. “Lock-in” is
the process by which institutions are constrained into particular patterns of devel-
opment and behavior by the impact of past actions and commitments (North
1991, 7). The idea is plainly central to the wider, and more familiar, notion of “path
dependency.” The emphasis on “path dependency” turns out to have large implica-
tions for understanding change in institutional life, and for making sense of the role
of human agency in change. Of course this is to put things only in terms of the
restriction that path dependency creates. The wider literature on institutionalism
reminds us that the other side of the path dependency coin is beneficial: It creates
routine, certainty, and trust in economic and other social exchanges (Pierson 2000).

How does institutional choice work? This is the fourth parallel theme uniting the
concerns of economic and “political science” institutionalism, and it can be
illustrated from a recurrent problem—that of understanding the significance of a
peculiarly important organization, the firm. As Moe puts it:

The neoclassical theory of the firm is not in any meaningful sense a theory of economic
organization. It centers around the entrepreneur, a hypothetical individual who, by assump
tion, makes all the decisions for the firm and is endowed with a range of idealized properties
defining his knowledge, goals, computational skills, and transaction costs. (Moe 1984, 740)

That problematic quality has been made more acute by the development of the
firm in the modern industrial economy—Dby the extent to which it has become, in
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Chandler’s (1977) famous phrase, a “visible hand,” a hierarchical structure organ-
izing the mobilization and allocation of resources. Chandler’s account of this
process is benign, or at least neutral. Hannah reminds us, on the other hand,
that the visible hand has often displaced the market in making brutal decisions:
“The harshnesses of capitalism that remain may still bear down heavily on indivi-
duals... [but] ... more as a result of decisions which emanate from a managerial
hierarchy which has supplemented the market as a means of co-ordinating
economic activities” (Hannah 1983, 2).

The giant firm is a dominant feature in the landscape of the modern market
economy, and one question takes us to the heart of the political science interest in
economic institutions: How can the firm be controlled? An economical way to
explore this is through the study of economic regulation.

3 EconNomic INsTITUTIONS AND ECONOMIC
REGULATION

The study of economic regulation strikingly illustrates our key opening theme: The
inseparability of the life of conventionally labeled “political” and “economic”
institutions. The theme emerges clearly in examination of three big questions
about economic regulation. First, how do the institutions of economic regulation
evolve and operate? Second, have the great changes in economic policy and practice
associated with the end of the “long boom” of the middle decades of the twentieth
century created a paradigmatic shift in the relationship between economic and
political institutions—an assertion that lies behind some theories of the emergence
of a “regulatory state” governing economic life. Finally, what has been the impact
of the most argued over structural economic shift of recent decades—the acceler-
ated pace of globalization—on the regulation of economic institutions?

For brevity, we can approach the first of these questions through two contrasting
sets of hypotheses: the “national styles” hypothesis and the “reflexive regulation”
hypothesis. The first asserts that the institutions of regulation are likely to be
unique to their national setting; the second that in structure and performance
they are converging on a common model.!

1 There is another important stream in the regulation literature, derived from neoliberalism: it
offers charging as an alternative to command and control. I do not discuss it here partly for reasons of
space and because some of the “charging” model is accommodated within reflexivity models.
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The first is exemplified in the work of Vogel (1983, 1986, 1996). Vogel’s key
argument is that in the regulation of economic life there are distinctive national
institutional structures, and distinctive national patterns in the way those structures
function. In particular, the institutions of economic regulation in the most import-
ant capitalist democracy, the United States, are exceptional: in their reliance on a
network of specialized regulatory agencies; in the extent to which those agencies
operate legally enforced rules; in the detail of those rules; and in the degree to which
the practice of regulation involves highly adversarial relationships between the two
key sets of institutions—the agencies that do the regulating and the firms in the
regulated industries (see also Kelman 1981). The contrast lies between the United
States and two other kinds of national model: Those that, while relying heavily on
legal institutions, are strongly consensual in operation, a common pattern across
mainland Western Europe; and those that substantially dispense with the law,
relying instead on highly consensual forms of self-regulation, a pattern exemplified
by the United Kingdom (Jordana and Levi-Faur 2004, part II).

Whence come these national contrasts? The answers take us immediately to
those themes in North that stress the importance of lock-in and path dependency
shaped by the constraints of history. The contrast between the USA and the UK
illustrates. In the United States, on the one hand, the development of formal
democracy, and the rise of populist movements hostile to modern corporate
capitalism, preceded the creation of regulatory institutions. In the UK, by contrast,
regulatory institutions, and regulatory styles, were laid down, notably in the
middle decades of the nineteenth century, before the development of either an
interventionist state or formally democratic institutions. (On this kind of national
peculiarity, see Atiyah 1979; MacDonagh 1961, 1977; Moran 2003). Modes of regu-
latory thinking which stressed the importance of informal cooperation, naturally
strong in a pre-democratic society where politics was dominated by a coalition
of bourgeois and aristocratic elites, were thus well established before the emergence
of formally democratic institutions. Crudely: America first got populism, then
economic regulation; Britain first got economic regulation, then democracy.

Two difficulties with the national styles hypothesis are obvious. The less serious
is that this can never be anything but a thesis about modal institutional patterns,
and we still have to make sense of the distribution around the mode. But a more
serious difficulty takes us directly to the competing alternative posed above,
reflexive regulation. There are many different nuances in reflexive accounts, but
all share this belief: that conditions of high social and economic complexity oblige
the development of common institutional patterns and practices. The measures of
complexity include the technological complexity of many modern industrial
processes; the institutional complexity of modern firms and industries; and the
intellectual complexity of modern regulatory operations. Complexity undermines
institutions that rely for compliance on command, including command law. The
search for effectiveness forces a secular shift to more “reflexive” forms. Practically,
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this means increasing reliance on “soft law” (codes over commands); on modes
of self-regulation; and an emphasis precisely on “reflexivity”—on malleability,
flexibility, and a willingness to adapt and learn.2 In short, lock-in and path
dependency arising from national historical experience are not determinate;
paths can change—and converge.

One important consequence of this account is to reinstate agency as an influence
on institutional design. The possibilities are well illustrated in Ayres and
Braithwaite’s (1992) influential model of enforced self-regulation. This attempts
to develop a theory of institutional choice, departing from a straightforward
universal emphasis on reflexivity: one where both choice in institutional design,
and choice of particular institutional instruments in particular regulatory circum-
stances, once again becomes a possibility. Part of the importance of agency in their
model rests on the notion that choices can be made between command and
reflexivity: in their world, regulatory authorities at the top of the regulatory
pyramid speak the soft language of reflexivity, but carry a big stick.

All these versions of reflexivity root institutional change in common structural
conditions across industrial societies, notably high social and technical complexity.
An alternative account is rooted in more contingent historical and institutional
circumstances. The best-known version is encapsulated in Majone’s theory of the
emergence of a new regulatory state (1991, 1996, 1999). This amounts to both an
empirical and a prescriptive theory of the constitution of economic life. Some of
Majone’s themes echo theorists of high complexity. This is particularly noticeable
in his argument that the regulation of economic life demands a Madisonian
constitution: a system that entrenches expert opinion and interested minorities
in the decision-making process, at the expense of modes of majoritarian constitu-
tions. Some of Majone’s arguments also respond to the political economy of
advanced capitalism after the end of the long boom, notably to the (alleged)
exhaustion of command modes in economic life associated with high Keynesian-
ism. Some respond more immediately to the problem of making sense of the
institutional forms being developed by, and appropriate for, the new system of
economic government developing in the Furopean Union. All converge on
the claim that institutional structures have to display two features in the new
regulatory state: the state has to abstain from anything more ambitious than the
promulgation of broad rules governing the behavior of institutional actors in
economic life; and responsibility for the implementation of rules must be delegated
to the lowest possible institutional level. The latter, in practice, commonly means
institutional actors in markets—trade associations, standard setting institutes,
professional bodies, and individual firms.

2 The convergence on reflexivity comes from very different theoretical, and substantive, starting
points: I draw heavily on the theoretical work of Teubner 1987, 1993, and 1994; Collins 1999 on contract;
Gunningham, Grabosky, and Sinclair 1998 on environmental policy; and Gunningham and Johnstone
1999 on health and safety in the enterprise.



150 MICHAEL MORAN

It is obvious from this account of different theoretical positions that there are
powerful tensions between different ways of conceiving how the institutions of
economic regulation are shaped: as an outcome of historical contingency, or as a
response to secular social conditions, such as high complexity. Accounts of the
changing character of regulation, which fall under the third major heading
identified at the start of this section—globalization—exemplify this tension. One
influential way is to think of globalization as diffusing the power of American (or
Euro-American) institutions. In this account, globalization involves strengthening
the hand of a raft of institutions of global economic management that are
heavily under American influence, or under the influence of American-led
alliances: Among the most obvious at the macro level are institutions such as the
World Bank and the International Monetary Fund; at the meso level, regulatory
bodies concerned with the regulation of markets and sectors, such as IOSCO, the
main international federation of securities markets regulators; and at the micro
level the carriers of structural power, notably the great transnational corporations.3
On this account, we are seeing indeed a newly configured relationship between
political and economic institutions, adapting to the development of an economy
increasingly organized on a global scale, where the characteristic institution of
globalization—the multinational corporation—routinely organizes its affairs to
evade the control of national regulatory authorities. (Consider, for instance,
Strange 1996; Dicken 1998.) But this new “global regulatory state” is developing
a set of institutions, and economic practices which are heavily mediated by
American structural power. Regulatory practice is in turn shaped by domestic
American regulatory cultures. Regulatory outcomes are the result of hard bargain-
ing governed by the contours of American structural power. The result diffuses
the special institutional practices of the American regulatory state, notably its
pathologies of adversarialism and juridification.

Contrast this with the picture presented in Braithwaite and Drahos’s
(2000) study of global business regulation. Here global change has produced a
“decentered” world where state institutions are only one of a wide range of
bodies concerned with economic regulation. Webs of governance join a dizzying
variety of institutions in the regulatory process: bits of states, firms, trade
associations, NGOs, and many more. The connections between political and
economic institutions—and indeed between economic institutions—are shifting
and unstable. The borders between the economic and the political, the global, the
regional, the national, and the sub-national, are barely recognizable; and the
conventional language of power used to describe the internal character of those
institutions, and their relations to each other, is of little use. This returns us to
two key general themes. The first is the uncertainty, highlighted at the very start

3 On the evidence and debates surrounding the propositions about these levels see, respectively:
Nye 2002; Lutz 1998; Strange 1996.



ECONOMIC INSTITUTIONS 151

of the chapter, about the boundaries between “economic” and “political”
institutions. The second is the importance of agency, for this unstable world of
global webs of governance precisely creates spaces for the intervention of human
agency.

4 EcoNoMIC INSTITUTIONS AND
CAPITALISM

Examining the institutions of economic regulation has reminded us of key themes
in the study of institutions generally: the importance of the comparative method;
the key issue of performance effectiveness; and the role or otherwise of agency in
institutional life. All these now recur in examining economic institutions and
capitalism.

The history of the comparative study of economic institutions, notably of the
institutions of capitalism, shows that a focus on institutions did not begin with
“Institutionalism,” old or new. The focus is as old as the political economy of the
market, and is central to the “classical” traditions of political economy, from Smith
to Schumpeter. It is also central to sub-fields as diverse as the anthropology of
economic life and the study of economic history; indeed the most important
modern institutionalist revivalist, North, began precisely with historical problems.*
The comparative study of economic systems was prolonged in the twentieth
century by the rise of alternatives to capitalism, in the form both of corporatist
fascism and command Communism (Wiles 1977). But the most important form
taken by the modern comparative study of economic institutions lies in the
“varieties of capitalism” literature, for the straightforward reason that capitalism
proved the most durable of the great twentieth-century alternatives. The compara-
tive study of capitalist institutions is, we shall see, important for a host of practical,
policy related reasons. But it is also important because it highlights the institu-
tionally contingent character of market organization; because it links to key issues
of performance, economic and political; and because the spread of capitalist
organizational forms has made this comparative differentiation the key to our
understanding of modern political economies.

4 For instance North and Thomas 1973; and see North’s discussion of his own work in North
1991, 7Af.
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Themes of contingency, performance, and agency are all present in the first
modern landmark study in this tradition, Shonfield’s Modern Capitalism (1965). He
puts the varying role of a classic political institution—the state—at the center of
differentiation; and claims to trace a close link between institutional differentiation
and economic performance. In particular, since this was the height of French
economic success, a central role is ascribed to the state as a steerer of economic
institutions and manager of capitalist performance under systems of indicative
planning (especially pp. 151-75).

Though the details of institutional differentiation have changed in each suc-
cessive wave of the “models” debates, the basic principles of differentiation have
remained similar in the very different work of, for instance, Albert (1993), Coates
(2000), and Hall and Soskice (2001). Different ensembles of states, firms, and
unions recur in the various models: Rhineland/Anglo-Saxon capitalisms (Albert);
Liberal Capitalism and Trust-Based Capitalism (Coates); Coordinated Market
Economies and Liberal Market Economies (Hall and Soskice). In Shonfield, as
we have seen, the state was a key actor, since it “steered” a system of indicative
planning. Others, such as Coates, have put the treatment of labor, and of unions
as a proxy for labor, at the center of model building. Whether unions are so
placed turns critically on estimations of how far unions can be institutionally
integrated in a cooperative fashion into the management of a capitalist economy:
Whether a “high trust” incorporating strategy which suppresses market forces is
the best way to create a labor force that cooperates flexibly in the hunt for high
productivity.

In part, such differences depend on varying views of the place of the state in
managing the core institution of capitalism, the firm. In Shonfield, the French state
guided firms through mechanisms of indicative planning. Other models have
offered different accounts of the state/firm nexus, and these differences have in
turn depended heavily on the role of different institutions in the organization of
industrial finance and the practice of corporate governance. They help define one
of the best established classifications in the literature: between Anglo-Saxon (which
predominantly means Anglo-American) capitalism, where well organized secur-
ities markets not only dominate capital markets, but also enforce a system of
corporate governance which marginalizes the state and enforces a pattern
of corporate governance privileging the pursuit of shareholder value over the
interests of other potential stakeholders; Rhineland Capitalism, where a history
of bank domination of capital markets, and elaborate systems of corporate cross-
ownership, result in the coordination of firm strategies by networks that unite state
and corporate elites; and East Asian capitalism, where a more recent history
of spectacular economic development is attributed in part to the capacity of
public bureaucratic agencies to manage firm investment and disinvestment in
the light of strategic state goals. (The explicitly political roots are exposed in Roe

1994, 2003.)
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As this discussion shows, model building is closely tied to a concern with the
alleged connection between institutional form and policy performance. But the
way this link has been traced highlights once again the problematic role of agency.
In debates until the beginning of the 1990s differences in the roles of the state, and
of key financial institutions, were systematically linked to the capacity to make
strategic investment (and disinvestment) decisions. Perhaps the high point of this
literature was a single case, Johnson’s (1982) study of the role of MITI in Japanese
economic performance. These arguments had a fatalistic tinge, resembling
an elaboration of Gerschenkron’s (1966) thesis of the economic advantages of
historical backwardness. Crudely, the conclusion from the experience of the
“long boom” in capitalism in the thirty glorious years after 1945 seemed to be:
Don’t have the bad luck to be first in economic success, or you will be stuck with an
anachronistic institutional order, notably with a state unable to act strategically.
The most sophisticated formulation of this is in the work of Lazonick, in its view
that each successful institutional formation (British Industrial Revolution
“proprietary” capitalism, American “multidivisional” and vertically integrated
capitalism) has inscribed within it the conditions of its very historical obsolescence
and decline (Lazonick 1991, 12-19).

The second “long boom” in the United States, and to a lesser extent in other
Anglo-Saxon economies, from the early 1990s, coupled with stagnation in Japan
and poor economic performance across much of what came to be known as the
euro-zone, has forced reappraisals of these accounts. These reappraisals turn us
back to issues of agency and institutional change—though in complicated ways.
The first complication is that it is now clear that a kind of Manichean division of
models of capitalism into bad and good performers is unrealistic. The compara-
tively “good” performance of the Anglo-Saxon models in some areas from the
early 1990s onwards, such as in tackling unemployment, was accompanied by
“bad” performance—at least according to some normative stances—in others,
such as securing long-term security of employment or control over levels of
wealth inequality. (For instance, Crouch and Streeck 1997; Coates 2000.) A
simple-minded constraint on agency in institutional redesign thus might be
that there are trade-offs that have to be endured: for instance, one could so
weaken labor unions and the social forces associated with them that it was
possible to achieve highly flexible labor markets capable of disciplining workers
in the pursuit of high productivity; but that very weakness would strengthen the
hand of corporate elites and lead to huge increases in inequality. A more complex
version of the argument occurs in Hall and Soskice, where the familiar institu-
tional building blocks—firms, states, unions—are held to be organized in com-
plicated, historically shaped ensembles that govern the way they strategically
interact. Intervention to reshape one of the building blocks has effects on the
other blocks, and success in intervention depends on the contingent character of
institutional patterns in different national systems (Hall and Soskice 2001, 1-21).
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The sharp rise in income inequality in the Anglo-Saxon economies intensifies a
long established debate about the connection between the economic institutions
of capitalism and democratic government. It was a well established position in
the “politics and markets” literature that one job of democratic government was
precisely to moderate the inequalities generated by markets (Korpi 1983; Esping-
Andersen 1985). But if the price of a dynamic Anglo-Saxon style capitalism is
huge and rising inequality, that gives some support to radical arguments that
more fundamental reform is required in the power structures of capitalist
institutions (for instance Dahl 1985).

Agency and institutional change are also linked in another key issue. One
possible conclusion from experiences since the early 1990s—a conclusion appealing
to many policy elites—is that political leadership can be critical in reshaping
institutional structures and practices. On that view a key difference was that the
UK, for instance, was “lucky” enough to produce a Margaret Thatcher at the end of
the 1970s, while Germany was “unlucky” enough to end up with Helmut Kohl three
years later. But even setting aside one obvious objection—that a Thatcher could
only function in the institutional setting offered by the UK—the links between
agency, institutional change, and policy performance remain complicated by
another powerful set of institutional contingencies. Even the most polemical
supporters of the “agency” view rely on the argument that historical agents were
effective because they embraced more impersonal structural changes—notably, the
wave of globalization that, originating in a global financial services revolution,
has swept over the economies of the advanced capitalist world since the early 1970s.
On this view, the key role of agency consists in recognizing inevitability, and
in reshaping the traditional institutional ensembles of Rhineland and East
Asian capitalism to accommodate a familiar Anglo Saxon pattern of domination
by highly developed, globally trading securities markets. Here is a revived institu-
tional fatalism smuggled in by the back door of agency. And this fatalism has
in turn produced the argument that pre-existing institutional legacies can be
exploited to combat this fatalism. The best known version is associated with
Garrett (for instance 1998a, 5; 1998b), where it is held that an active state
can build institutional systems, for instance in labor markets, that promote eco-
nomic competitiveness in global markets, and can coordinate those social forces to
resist attacks on the institutions of developed welfare states. In this way, it is
possible to create “a virtuous circle between activist government and international
openness” (1998b, 789). In short, agency may involve more than recognizing
the “inevitability” of globalization; it can involve shaping a social democratic
response to it.

The “democracy” part of social democracy in this argument provides a natural
link to the next section, where we examine the connection between economic
institutions and democratic government.
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5 EcoNOMIC INSTITUTIONS AND
DEMOCRATIC GOVERNMENT

The connection between democratic political institutions and capitalist economic
institutions is troubling and complex, and has generated both a huge literature and
complex policy change. In the space available here we can only examine three
issues: how far democratic government can or should try to constrain the
operations of economic institutions; conversely, how far economic institutions
can and should try to constrain democratic politics; and finally, how far democratic
government can and should model its operations on business institutions.

The first of these issues is central to something we have already discussed: the
process of economic regulation. But there are wider questions and they go to the
heart of the connection between democracy and the market order. Two very
different sets of problems can illustrate the point: the control of trade unions
and the control of business. The control of trade unions emerged as a policy issue in
the era of full employment of the “thirty glorious years.” But why would unions as
institutions be thought to constitute a problem for democratic government?
A converging stream of work offered a variety of answers: because their position
in the division of labor allowed them to exploit organized social complexity to
disrupt economic and social processes; because they were institutions of coercion
incompatible with democratic liberties; and/or because they were veto groups
that obstructed the functioning of democratic government (for instance, Brittan
1975). One of the most influential syntheses was contained in Olson (1982)
where the institutional power of unions was assimilated to a wider theory of
collective action—one where the incentives for organization favored the
development of sectional groups intent on protecting interests, against policies
that ensured economic efficiency. Long-term democratic stability obstructed
economic efficiency by fostering the spread of these groups, who in turn hobbled
the policy performance of democratic governments. One way out of this impasse
was catastrophe—such as military defeat—which destroyed the institutions of
sectionalism.>

There is an air of fatalism about these accounts, which sits uneasily with the
policy practice, notably in the Anglo-Saxon democracies, where the 1980s and
1990s saw full frontal, and often successful, attacks on the power of sectional groups
like trade unions. Something of the same fatalism attaches to those accounts
which see a sharp contradiction between democratic politics and business
institutions. Alongside the well known Marxist versions of this account can be

5 But though Olson’s was a theory of sectionalism generally his instances are strikingly biased in the
direction of unions: see 1982, 77 9.
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set the views crystallised in Lindblom’s (1977) influential argument that
only polyarchy—competitive elitism—was possible given the organization of the
institutions of business in a market economy. Here, the characteristic institutions
of capitalism—Iegally instantiated private property and its concomitant privil-
eges—are seen as spiriting away from the democratic arena a wide range of key
decisions: for instance, over investment, and via investment over employment and
economic growth. A more immediate version of this, particularly pertinent in an
American setting, is the capacity of the biggest firms, with their enormous
resources, simply to use money to shape the democratic process: to buy influence
over voters through opinion shaping, and influence over parties and legislators by
campaign contributions and other donations (Jacobson 1980; Marchand 1998;
Silverstein 1998).

A crude summary of the view outlined above is that capitalist institutions are the
enemy of democratic government. Almost a mirror image of this is the view
that democratic government is a threat to the effective working of capitalist
institutions. These hesitations about majoritarian democracy run through, for
instance, the work of Hayek.6 Their full-blooded policy manifestation can be
found in the management of economic policy from the 1990s onwards across the
advanced capitalist world, with the rise of non-majoritarian agencies of economic
management. The most important changes concerned the relations between
democratic government and one key institution—the central bank. Throughout
the decade, there was a consistent tendency to revise institutional/constitutional
arrangements, both to strengthen generally the independence of central banks
against democratic governments, and to give them power over, in particular, the
control of short-term interest rates: “More countries increased the independence of
their central banks during the 1990s than in any other decade since World War II”
(McNamara 2002, 47).7 In the same decade a new paradigm of central bank
independence was created for the whole euro-zone, displacing a variety of arrange-
ments within democratic national governments (Moran 2002). These changes
represented the rise of new policy paradigms, and the paradigmatic shift highlights
one of the opening themes of this chapter: that the division between an
“economic” and a “political” institution is not settled, but is shaped precisely by
paradigmatic creations. Explaining the sources of the movement to bind the
discretionary power of democratic government by empowering institutions like
central banks raises large and perennial explanatory problems: it could indeed be

6 For instance Hayek 1960, 105 9. I am indebted to Gamble 1996, 91 7 for clarification of this
argument. Some of Hayek’s arguments go well beyond endowing central banks with discretionary
power to marketizing the whole central banking process. But I use him as an example here both
because of his rhetorical power and because he dramatizes the key point  the tension with democratic
control of the market economy.

7 The evidence that this had desired policy outcomes is another disputed matter: see Hall and
Franzese 1998.
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traced to the rise of distinctive ideas; or it could be seen as the response to
structural changes, notably to the great wave of financial globalization
originating in the 1970s that made democratic governments anxious to conciliate
new footloose financial institutions.

How we think of the connection between “economic” and “political” institutions is
afunction of the paradigmatic world we inhabit—a point that is reinforced by the third
aspect of the connection between democratic institutions and economic institutions
examined here, a connection shaped by the rise of the New Public Management:
the modelling of public institutions on business institutions. These effects can be
summed up under three headings: The rise of contractualism in the public
sector; the rise of executive agencies; and the spread of a consultancy culture.

“Contractualism” summarizes a wide range of developments—contracting out
of functions and services, the development of managed “internal” markets which
mimic market exchange, the full-scale privatization of services—but all have a
common thread: The attempt to replace the routines and cultures of public service
bureaucracy with the routines and cultures—or at least the perceived routines and
cultures—of the characteristic institutions of the market place (Pollitt and Talbot
2004).

Agency creation is associated with some of these changes, but has taken a more
exactly institutional form. In the case of central banking we saw that it consisted in
part in a growth in the degree of control exercised by central banks over key
instruments of economic policy. This growth in autonomy can be viewed as a
special case of the more general process of “hiving off” agencies in a variety of
forms, establishing a range of relationships again based on contract. Institutionally,
this development has had a number of consequences: It has blurred the tradition-
ally constructed separation between “state” and “market,” thus overturning
traditional “constructions” of the political and the economic; and, more
concretely, it has been an important means of introducing “business” cultures
into the public sector (Self 2000; Sahlin-Andersson 2002).

In this sense agency creation has also been a mechanism by which the cultures of
business institutions are diffused to public sector bodies, a process reinforced by
the more formal reliance on management consultancies. “Consultocracy” (Saint-
Martin 1998) is a key political feature of New Public Management. Two forces are
fashioning this, one supply led and one demand led. The supply is created by
aggressive competition in the service sector, especially in the financial services
sector, which has led, notably among the multinational accounting firms and
merchant banks, to the development of consultancy arms, hunting for business
across both the public and private sectors. One of the most important areas of
institutional change under the New Public Management lies in the international
privatization movement of the last couple of decades, where the marketing of
expertise in the privatization process has been an important means by which the
phenomenon of privatization itself has been diffused. On the demand side, the
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business of private sector consultancies has been boosted by the search for private
sector exemplars and by the wish to use consultancies as a means of introducing
“businesslike” practices into hitherto standardized Weberian bureaucracies. One of
the most striking examples of this is provided by the huge health care sectors that
dominate all the national systems of Western Europe, where a paradigm shift away
from a public service model has led to the widespread creation of systems of
managed markets that attempt to mimic the relations between business institu-
tions in the market system (Saltman and von Otter 1992).

6 CoNcLUSIONS: PoriTics, MARKETS, AND
AGENTS

“The subject matter of economics,” Schumpeter once wrote, “is essentially a
unique process in historic time” (1954, 12). This uniqueness also lies at the heart
of all institutions, including economic institutions. A conclusion properly looks
back and forward: to sum up what we think we know, and to sketch what we need
to know more of:

o We know that the modern study of economic institutions resurrects many of the
concerns of an older institutionalism, but in very different intellectual and
policy environments: intellectually, it is marked by more self-consciousness
and uncertainty about the meaning of “institution,” and about the processes
of institutional design; in policy, it is now inseparable from the landmark
changes of the last three decades, notably those usually summed up by
“globalization.”

o We know that these features strikingly parallel the histories of “old” and “new”
institutionalism in political science.

o We know that institutions matfer: that ensembles of organizations make a
difference to political outcomes (such as the viability of democracy) or to
economic outcomes (such as the character of market regulation or even the
wider fate of whole capitalist orders.)

What we do not know is of course limitless, and we are caught in a familiar bind:
the most damaging and important areas of ignorance are those of which we are not
even aware. But the most important areas of ignorance about which we are highly
conscious, or should be highly conscious, are twofold:

o The connections between institutional change, institutional design, and human
agency remain bafflingly complex. The history of different varieties of capitalism
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since the early 1990s dramatizes the puzzles: models that seemed, path depend-
ency fashion, to be set on the road to decline, notably in the Anglo-Saxon world,
experienced an unexpected revival, and in at least some instances, the
most notable of which is the UK, may have done so through the unexpected
intervention of decisive historical actors.

o That the divide between the “economic” and the “political” in institutional life
is a constructed divide now seems a truism. But the mystery of construction,
how and why it changes, runs through all the substantive areas examined in the
preceding pages. The mystery brings us back to the whiff of mysticism in North:
“We cannot see, feel, touch, or even measure institutions.” And we cannot “see,
feel or touch” because at heart an institution is an idea. Understanding eco-
nomic institutions is at heart not about understanding structures, but about
understanding the role of ideas in economic and political life. And as is shown
in Blyth’s (2002) study of “economic ideas and institutional change in the
twentieth century,” we have barely scratched the surface of that problem.

At the root of many of the particular issues examined in the preceding pages lies
a much grander set of issues, too large for the scale of this chapter, but an
important theme of Braithwaite’s accompanying chapter in this volume. They
can be summed up in the familiar language of the principal-agent problem.
Principal-agent problems are endemic in the kinds of societies examined here—
those marked by high levels of organized complexity and by a refined division of
labor. They are, too, at the heart of problems of accountability under democratic
representative government. Since the pioneering work of Berle and Means (1932/
1968) on the separation of ownership and control they have been central to
understanding power and control in the characteristic economic institution of
modern capitalism—the large corporation. The study of institutions, whether
conventionally “economic” or conventionally “political,” reminds us that there is
no escaping these problems: choosing the “market” over the “state” just involves
deciding to live with one set of principal-agent problems rather than another.
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CHAPTER 10

EXCLUSION,
INCLUSION, AND
POLITICAL
INSTITUTIONS

MATTHEW HOLDEN, JR.

1 THE PoriTicAL ORDER

Institutions are indispensable. People cannot live together under complete ran-
domness or Hobbesian disorder. “An institution,” March and Olsen (Ch. 1) tell us,
“is a relatively enduring collection of rules and organized practices, embedded in
structures of meaning and resources that are relatively invariant in the face of
turnover of individuals and relatively resilient to the idiosyncratic preferences of
individuals and changing external circumstances.”

The very meaning of “institution” is that values are settled within it (Selznick
1967). Other values that impose strain are repelled or excluded. “Inclusion-and-
exclusion” is the name we give this problem. As a concept in political science, it is
not well enough known to have a formal name or distinctive literature, although
such a tradition does exist in sociology (Gamson 1969). But the themes of inclusion
and exclusion reference several different literatures in this chapter.
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Institutions are excellent at exclusion and poor at inclusion. Vast political
trouble hangs upon that fact. All states are administrative, and the study of
“Inclusion” and “exclusion” is critically about the choices that are made by persons
exercising some administrative authority or some judicial authority at a “lower” or
operational level. Precisely because institutions embody “settled values,” they must
exclude or greatly disadvantage those who wish to unsettle the status quo.

Because institutions define “a way of life” they sometimes are deeply insulated
from stimuli with which they are unfamiliar. More concretely, institutional elites
often fail to accommodate change because they cannot recognize it or when cognizant
of it cannot imagine an alternative state of affairs than the present one from which all
of their perquisites flow. Just instrumentally, institutions often contain so many
impediments to receiving and processing information that is either unfamiliar or
which signals events that are accorded very low probability that disaster is unavoid-
able. In the case of bureaucracies, Pearl Harbor (Wohlstetter 1962), 9/11 (US National
Commission 2004), and the collapse of New Orleans are decisive examples.
Institutions, in sum, have tendencies toward closure from their environment and
from new information. That is inherently part of what makes them institutions.

The institutional tendency toward closure is troubling, notably when conflict
concerns social demand. Unless issues of that type can be resolved in civil society,
they will reappear as challenges within institutions. They may be so severe that, like
social hurricanes, they simply overwhelm institutions. They may be incorporated
in institutions in some form. And sometimes institutions may have a momentary
capacity for inclusionary decision, when driven by other intense needs. Such
instances may be reflected in events in the US Congress in 1964 and 1965 when
two landmark pieces of civil rights legislation were passed after seven decades of
extraordinary resistance. But institutions also have the capacity, sometimes, for
exclusionary decisions, to get rid of some who are present (Ranki 1999). The
elimination of African-Americans from the political process in the Southern states
after the reconstruction period following the civil war may serve as an example.

As a matter of time and convenience, this chapter will omit some institutions
that, in principle, are worth analysis, for example, the executive and the courts.

2 GETTING TO INCLUSION: THE
HyPOoTHESIS OF THE COUNTER-ATTACK

Once inclusion is attained, sequential problems of institutional adaptation follow.
Interesting as these issues are, my main focus is on how groups get to inclusion. For
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any group, the minimal condition of “inclusion” is getting to inclusion, or getting
to the point at which it need not worry about being forced out altogether. I assert,
subject to testing, the hypothesis of the counter-attack; that is, social change driven
by, or on behalf of, groups (interests) from the outside can only be achieved by the
defeat of others that are already incorporated within the institutions.

Attempts at inclusion generate two types of response: the counter-attack and
entrapment. Counter-attack (or counter-mobilization) is to be expected in politics
as it is in military engagement. When an initial defeat occurs, at least some
members of the losing side will continue to assert their position and try to
reverse the outcome. They do not recede merely because of defeat. Nor are they
dissuaded because they are extreme. Some members of the losing side may go into
psychological exile abandoning politics altogether. Some may go into physical
exile, never to return. But others will be galvanized to continue the struggle.

Some, of course, will make pragmatic adaptations, accepting what they cannot
overcome. Others may actually be converted. But there is a hardcore residue. They
may chatter incessantly to the boredom or amusement of others who think them
fanatics. Or they may seethe in silence, expressing their views only within circles where
they are completely comfortable. Ifopportunity presents itself, they will re-emerge and,
if possible, revert to as much of the status quo ante as they can. Sometimes
they will be more successful than any realist a short time before would have imagined.

Another possible outcome is entrapment. Entrapment is an outcome of minimal
inclusion whereby the premise of a democratic commitment to state and society is
accepted (Dryzek 1996). As Dryzek notes (1996, 475-87): “Once universal adult citizen-
ship rights have been secured in a society, democratization is mostly a matter of the more
authentic political inclusion of different groups and categories, for which formal
political equality can hide continued exclusion or oppression.” Dryzek observes, how-
ever, that symbolic inclusion is easier to achieve than genuine inclusion. Acceptance of
the former means abiding by the terms of commitment to constitutional processes
which in turn means entrapment within a system hostile to a group’s real inclusion.

3 CURRENT POLITICAL SCIENCE AND THE
DouBLE PROBLEM OF INCLUSION AND
ExcLusioN

Two notable forms of group classification around which struggles about inclusion-
and-exclusion take place are gender and ethnicity, in the broad sense to include
race. In contemporary literature on political institutions, “inclusion” belongs
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chiefly to the political science of “democracy”(Dahl 1998; 2005, 187—97; Dryzek
1996). Dahl has specified the institutions that are essential for large-scale democ-
racy: elected officials; free, fair, and frequent elections; freedom of expression;
access to alternative sources of information; and associational autonomy.
In addition to these, he specifies “inclusive citizenship” by which “no adult
permanently resident in the country and subject to its laws can be denied the
rights that are available to others” (Dahl 2005: 189).

3.1  What is Inclusion?

The problem of inclusion and exclusion can be understood partly in the classical
democratic theoretic issue of “majorities” and “minorities.” That assumes mem-
bership in the polity and is merely about the terms of decision and the terms of
veto. In creating institutions, people who are going to live within them need a
substantial degree of understanding as to who are accepted as members, who are
acceptable aliens (some metics in ancient Athens or green card holders in the
United States), and who are merely there as convenient people. Some people will
have lower status than that, and may have no rights at all.

The category of persons who may potentially become officeholders (let us call it the
“reservoir”) must be defined, along with the recruitment rules for choosing persons
from the reservoir from time to time. There must be some rules or understandings
governing the decision process, if officeholders are not to be granted full and dicta-
torial powers to do whatever they may think is right. There must be substantive output
rules (policy rules) as to what those holding office may do, may not do, and must do.
And there must be some rules for changing the rules. Perfect inclusion is inclusion in
every step of the process. Perfect exclusion is to be present at no step of the process.

In the formal sense, the basic right is the right to vote. But there are other rights
and capacities that are important. The right to speak your piece, and thus gratify
yourself and sometimes influence others, is vital. So is the right to earn some
money and keep it, or to use it any legal way, and so is the capacity to participate in
influencing the choices that are put before others. In declining order from the
public to private, there is access to the vote, access to political roles beyond the vote,
access to some social benefits, access to equality of social benefits as good as anyone
else gets, and even access to treatment for special needs.

Political scientists have discussed electoral mechanismsin their full range and variety
of forms as to how they affect inclusion and exclusion in terms of conferring advantage
and, conversely, disadvantage. Inclusion begins with enfranchisement. But electoral
mechanisms themselves have known effects. Those mechanisms that enhance the
likelihood of female and minority representation are critical tools of potential inclu-
sion. But electoral mechanisms equally can be used as tools to exclude as well.
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3.2 Election Rules

As a general matter, the rules governing elections and the modalities of represen-
tation are frequently contentious and in play for “reform.” To an unusual degree,
and perhaps uniquely, politicians in the United States (state legislatures) have the
power to define both legislative districts at the state level and those for the US
House of Representatives. It is not surprising that once party politicians have the
power to define districts—which because states often have divided government
they do not always do—they will exercise that power to enhance their party’s
position. Sometimes they can do this by stacking the other party’s constituents into
a few districts which may facilitate, ironically, both greater minority representation
and lessened minority influence over policy. Computer technology has made the
art of the gerrymander into a science.

3.3 Election Types and Inclusion/Exclusion

3.3.1 Run-off Elections

Run-off elections force an electoral majority behind a single candidate. This
electoral form typically disadvantages minorities who are seeking inclusion when
that status is contested by the majority. Normally, in a single seat winner-take-all
election, the requirement of a majority may be said to be more representative
of voters’ preferences than a pure first-past-the post plurality requirement inas-
much as it induces a delayed form of agreement voting. However, the requirement
of an electoral majority also diminishes opportunities for minority candidates in
majority-dominant constituencies, at least to the extent that inclusion issues
remain.

3.3.2 At-large Versus Single Member Districts

James Madison, whom some designate “the Father of the Constitution”
(Brant 1950), was surely a crucial participant in the initial shaping of American
political institutions. Madison argued, in Federalist 10, that the broader the terri-
torial compass the more that would be likely to engender diverse factions (or in
contemporary language, diverse interests). Actual results depend upon the com-
position of the at-large constituency, but unless the at-large electoral unit also has
proportional representation, it is more likely to represent concentrated minorities
than voting by district, other things being equal.
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3.3.3 Descriptive and Substantive Representation

What difference does it make if an elected representative is of a given gender or
ethnic-racial background? This has perhaps not been settled in empirical analysis
of the many countries with some kind of multiethnic or multiracial composition.
It is highly contested in political science research in the United States. We should
contrast the work of Carol Swain, who contends that white legislators can represent
black constituents’ interests as well as blacks (Swain 1995), and Kenny Whitby
whose data seem to reveal a distinctiveness in what black representatives of black
constituencies do (Whitby 1997).

Obviously, one answer to that question is that it depends on the characteristics
of the officeholder’s party and the nature of the electing or selecting constituency.
The nature of the constituency, in turn, depends on the sharpness of the cleavages
separating the interests of the officeholder’s ethnic group from the interests of other
constituencies. To put it more directly, can someone be elected from a constituency
not dominated by her or his ethnic group?

Gender, in contrast to some racial and ethnic characteristics, has one essential
difference. Male and female populations cannot be physically separated on a
continuing basis. Nor does conflict reduce itself to the same kinds or degrees of
violence that racial and ethnic conflict sometimes do. Political scientists do differ as
to whether gender makes a significant substantive difference by itself, even though
some issues clearly affect women more than men. The question is also posed as to
whether more critical differences are intragender; that is, whether women are
married and not in the workforce or single and in the workforce and, especially,
their race. Issues of representation around gender appear to be largely ones of
descriptive representation in that greater female representation can be added to the
reservoir of officeholders.

Both gender and racial-ethnic representation, broadly speaking, may be different
over time and across societies. In societies based upon large-scale and rapid
incorporation of different population streams, the issues can be very severe.
Whether a candidate for elected office is of Italian, Irish, Anglo, or Germanic
descent is these days of little matter. But that was not always so when differences
between various European descended populations were much greater. There is,
however, great demand for representation directly by members of ethnic groups
whose inclusion status is still in doubt, mainly people of non-European origin.

However, whether greater direct representation means equivalent substantive
representation is unclear at the very least. As representation in the elite reservoir
increases, it is likely that this increase will require minority ethnic representatives to
represent more heterogeneous constituencies. Assuming the operation of the
“electoral connection” in district based elections, minority representatives in
more diverse constituencies are unlikely to afford to be minority representatives
as substantively as their peers in more minority dense districts.
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Redistricting, which has been mentioned, also plays a role in potentially
increasing the minority elite reservoir while possibly limiting the substantive
representation of minorities. Redistricting allows for stacking and concentrating
minorities into safe districts (almost always the party of the left), but more districts
are likely to be constituted in a way that produces more representatives who are
likely to be less favorably inclined toward minorities’ policy preferences. And, to
some extent, these policy preferences may differ across minorities. But it is likely
that when one speaks of minorities whose inclusion status is in question, one is also
speaking about class. Not exclusively, of course, but nonetheless significantly. In
any event, it is clear that the relationship between descriptive and substantive
representation remains to be explored, particularly in the context of different
electoral and representational systems.

3.3.4 Proportional Representation Systems

Proportional representation (PR) systems facilitate the representation of minor-
ities because they encourage minorities to create their own parties if they feel
underrepresented in the larger ones. (In Israel, for example, there had been a party
whose constituency was almost exclusively drawn from Russian immigrants.) The
costs of new party entry into the political marketplace are lower than in single
member district systems. To keep groups from straying, larger parties may seek to
place candidates on the party list who reflect minority party constituencies.
Ultimately, though, who becomes an elected officeholder depends upon position-
ing on the party list. Further, given the party discipline prevalent in PR systems,
representation in parliament is inevitably more descriptive or symbolic than
substantive.

3.3.5 Inclusion and Coalition-building

Some literature on inclusion starts from the unspoken predicate that the newest
ethnic minority will be unable to exert sufficient pressure by itself. Therefore, the
question is whether it can find others with compatible interest. In the United
States, the newest version of this concerns African-Americans and Latinos in
American cities.

Contemporary political science takes for granted that political agreement is
called for. Accordingly, it focuses upon the various means of representation,
especially representation in assemblies (or legislative bodies). Canon concludes:

While the racial divide in the United States is not so severe as racial or ethnic divisions in
South Africa, the former Yugoslavia, India, or many other nations, American political
scientists (and citizens) who are interested in helping bridge the racial divide can learn
from the competitive experience. (Canon 1999, 373)
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Karen M. Kaufmann treats the problem of inclusion in the context of Latino entry
into the political arena. Her focus is on mass attitudes and the propensity of blacks
and Latinos to build electoral coalitions. Using recent public opinion data,
Kaufmann’s research explores the levels of perceived commonality between blacks
and Latinos and, in particular, it studies the process by which Latinos come to feel
close to African-Americans. Her findings suggest that pan-Latino affinity is a
robust predictor of Latino/black commonality, but that long-term Latino political
acculturation, in its current form, is unlikely to result in particularly high levels of
closeness to blacks.

The conclusion of the article points to the important role that Latino leader-
ship and political organizations play in promoting strong pan-ethnic identities
and suggests that the prospects for future coalitions between African-Americans
and Latinos rest, in part, on the development of these more inclusive Latino
orientations.

Bickford (1999, 86-108) seeks to merge pluralist theories of unequal groups and
identity politics. The objective is to analyze “the institutional representation of
disadvantaged groups.” Bickford says theorists can neither treat group identity as
fixed, nor dismiss “identity politics.” She makes reference to Guinier’s (1994) model
as encouraging coalitions between groups, and as having the potential to engender
citizen action beyond the electoral moment. Other approaches pertinent to inclu-
sion, in their use of pluralism, include Bohman (1995), Keller (1988), Olson (1988),
Fraga (1999), Kim and Lee (2001, 631—7), McClure (1990, 361-91), and Levite and
Tarrow (1983).

Laura Scalia (1998, 49—376) offers a stimulating critique of the ideological basis of
racial exclusion. She does so by examining a sample of state constitutional con-
ventions held during the first half of the nineteenth century. The author focuses on
speeches therein that deal with questions of who should participate in leader
selection. Debates over how far to empower freemen of African descent verify
recent studies which argue that ethnocentric language rationalized political exclu-
sions. In debates over white empowerment, however, those arguing to restrict
citizen privileges unequivocally used the language of liberalism to make their
case. Nineteenth-century liberalism was not just the language of greater empower-
ment and inclusion. It was dynamic enough to serve as the language of exclusion
as well.

Haggard and Kaufman (1997, 263—83) adapt Dankwart A. Rustow’s emphasis on
elite bargaining to offer a “theory of democratic transitions [that] focuses on the
way economic performance affects constitutional rules, political alignments, and
institutions.” It can be extended to explain the policy challenges facing new
democratic governments and the prospects for consolidation.

Ranki (1999) is one of the few authors to combine inclusion and exclusion in one
analysis. What is impressive for its clue to deep research is the demonstration that
inclusion is not, in and of itself, inherently irreversible. The conditions may have
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been special. But the phenomenon is that the Jewish population of Hungary
had moved increasingly into a condition of inclusion and acceptance, then to
the reversal and being ground up in the history of a brutal exclusion, near the

end of a war, when it was no longer necessary for Hungary’s rulers to do what
they did.

4 DI1FFERENT INSTITUTIONS DEAL
DIFFERENTLY WITH INCLUSION/EXCLUSION

Comparable institutions do not necessarily deal with the problem of inclusion/
exclusion in the same way, although under the logic of institutional analysis there
should be similar outcomes. Parties, for example, do not welcome all voters, but
only those voters whose attachments will not disturb their existing internal balance
(Holden 1966.)

Some institutions are almost inherently exclusionary. The police and the military
are both such, unless what they are to control has no distinction between the
dominant and the subordinate parts of the population. But where ethnic diversity
is a part of domination and subordination, ethnic difference is immediately
apparent in the results of administrative practice. (Holden 1996, ch. 8).

There can, of course be institutions that operate at least some of the time on an
inclusive basis. This was true, under one set of circumstances, when the Depart-
ment of Justice began to make the legal argument for the equality of black persons
and white persons under the United States Constitution (McMahon 2004). The
same Department of Justice, in the same period of time, would not take action,
requested by the War Department, against local law officials who victimized
African-American soldiers in uniform (Gibson 2005, 200-1; and Novkov, email
communication, October 14, 2005).

The design of the United States executive (the presidency) in theory, is to
represent “the whole people,” but after a vote there is no mechanism by which
any interest that wants even to be “heard” can assure that it is “heard.”

We postpone until below a closer analysis of two institutions (legislature and
federalism) and two significant groups with whom the problem of getting to
inclusion has already been faced. The legislature is the vehicle by which, in theory,
everyone has some representative, at least if the design is right. But complete
exclusion is when any group (or potential interest) has no actual standing in any
institution in the legislature.
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Congress is the means by which one group shields itself from the demands of the
other that the lesser side can only wallow in discouragement or explode in rage. In
short, the legislative process may become a form of dictatorship by group A over
group B.

5 DOMINANT GROUPS AND SUBORDINATE
GROUPS

The logic of power is that dominant groups respond to different new interests
differently. It is logically possible, therefore, for “inside” groups to look at “out-
side” groups from one of the following perspectives:

1.  Dominant groups can be in a position where they can decide everything that is
to be decided. The “others” are vassals or slaves over whom they can exercise
prerogatives as they please.

2. They can act as if they were “fiduciaries” and the “outside” groups were
“wards” in whose best interest they should act.

3. They could act as very strong allies (or even patrons), in aid of some client.
They could adopt something like the same role in relation to an outside weak
ally, from whose presence they need something besides moral verification.

5. They could act as political entrepreneurs in search of new partners.

6. Finally, they could act as trading partners, knowing that the others also have
wide freedom, but with the aim of establishing continuing “special relation-
ship” friendships, and comradeships that are not purely utilitarian. By the time
that happens, inclusion is a fact.

Correlatively, the outside party must also see what role it is to adopt. Inclusion may
also mean, even if one is not an exploitable resource, being a ward or client of
someone more important. There is perhaps no distinction between the ward and
the client except that the former is in a dependent (and protected) status with little
effort to get there, whereas the client may be the person who has made some effort.
Depending on the time or place, the individual who was neither a ward nor client,
even in twentieth-century America, could have trouble being accepted.
Historically, there have been at least four major points of inclusion-
and-exclusion. Class/caste divisions have expressed the predicate that some groups
were entitled to rule, and would rule, and that was that. Caste politics is not
irrelevant, but does not preclude some kind of overt political participation in the
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largest democracy in the world, India (Hasan, Sridharan, and Sudarshan 2005; Jain
1997, 198—208, Lijphart 1996, 258—68).

Class, at any rate, is not irrelevant and shows up in bold divisions between those
who own and those who do not (Im 1987, 231-57). Religion has been the second big
identifier of those who are “in” and those who are “out.” It has been, and obviously
remains, a profound source of social division. But such social division, in
the countries to which political science has paid close attention, is not that of
preemptory exclusion, but of a variety of forms of discrimination. There have been
times, even in such a country as Canada, with its reputation for moderation,
when religion combined with class made representative government inert
(Gunn 1966, 185-6).

The criterion that, in principle, is easy to change, but can be highly exclusionary,
is religion. The question is whether A is a member of a valid religious community is
not made easier by the fact that, under the United States Constitution, Congress
shall make no law respecting an establishment of religion. As of 1787, the principle
did not extend to the states: “Maryland and Massachusetts required a belief in the
Christian religion.” The same source says “Georgia, New Hampshire, New Jersey,
and North Carolina had Protestant tests.” Delaware required “faith in God the
Father, and in Jesus Christ, His only Son, and in the Holy Ghost, One God, blessed
forever more” (Stokes and Pfeffer 1964, 37). It is obvious that such tests would have
been either exclusionary or negated, by non-enforcement. Even if there are no
formal legal tests, it is obvious that a variety of religious tests exist in civil society,
and that Muslim populations especially have become the foci of extraordinarily
intense issues.

6 THE LEGISLATIVE INSTITUTION

6.1 Two Cases of Inclusion-and-Exclusion and their
Handling in Congress

There are innumerable cases of inclusion-and-exclusion in human history, inclu-
ding a large number in the contemporary world. Wherever there are situations of
high exclusion, political scientists, from their own analytical first principles, must
predict that a change from “outsider” status to some degree of inclusion will only
come after a protracted struggle. But we first present an historically oriented
account of two situations of high exclusion (gender, the status of women, and
“race,” or the status of persons of African ancestry in the United States).
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The cases, though historically connected, are different in crucial ways. But they
are analytically similar in that the leaders of each deemed it necessary to go well
beyond ordinary boundaries for tactics of public relations and self-abnegation that
elicited the horror and repulsion of other public elites (Clift 2003, 113—54).

6.2 Case 1: Gender—A Case of Delay and Fitful Inclusion

Chowdbury and Nelson say that “political systems, whatever the ideology, form,
and mobilization capacity, rest on the virtual exclusion of women from formal
politics” (Chowdbury and Nelson 1994, 15). This subject appears, in fact, both
simple and at the same time complex. For present purposes, I ground myself in the
review essay by Nancy Burns (2002, 462—87) which, in turn, is crucially grounded in
work by Marianne Githens (1983) almost two decades earlier and by Virginia Sapiro
(1983). “Gender is a repertoire of mechanisms that provide social interpretations
of sex, that enable sex to structure people’s lives” (Burns 2002, 463). It is (in
Burns’s formulation) a “principle of social organization [or] hierarchy” (Burns
2002, 464).

In most places in the world, until about 200 years ago, women as a group
were distinctively subordinate. Moreover, the finding that one is obliged to draw
from Chowbury and Nelson (1994), as cited, is that they are still so. Some
anthropological and historical material dealing with gender roles, however, sug-
gests a wider variety of conditions. Political scientists may need to be sure of the
bases on which they are grounding analysis. In traditional Ashanti society, for
example, while no equivalent notion of “democracy” existed, there still were well
defined customary roles within which people acted. Autocracy was not the norm
(Busia 1951); nor was straightforward female subordination. Among the Ashanti,
there were times when the consent of “female monarch,” translated as “queen-
mother,” was essential for legitimation.

In this matrilineal society, the queen-mother performed the function of deciding
which young men were eligible for chieftaincy. And the queen-mother had the duty
to advise the chief, and to offer reproof even beyond the advice of the chief’s
councilors. In the nineteenth century, something changed. What happened and
why deserves study. At present, historical analysis does not appear to be an
important ingredient in the political science scholarship on the status of women,
any more than it is in most other aspects of political science. There is literature on
argument and doctrine, and famous figures, as in the case of Mary Wollstonecraft
(Sapiro 1992).

The nineteenth-century women’s suffrage movement began with a commitment
to social and philosophical radicalism. In the USA, Elizabeth Cady Stanton’s overt
rebellion against subordination was against her own subordination to men in
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Abolitionist meetings. Over time, as women suffragists picked up other support,
they also broadened their appeals.

For a time, the right to vote came to be defined as the crucial women’s issue
(Ostrogorski [1980] 1893). Why does an apparently settled pattern, of long
duration, change? Ostrogorski (1980), writing in 1893, attributes it to the diffusion
of “natural right” ideas from the French Revolution (1980, xii). Diffusion of
ideas, public opinion clamor, and legislation follow: “In the politics of some
countries the rights of women obtain, for the sake of the party game, something
like a negotiable value on ‘Change, they are quoted, they are speculated upon, some
with hope, by others with dread of their coming before long to rule the market”
(1980, xiii).

As with other groups, the women’s rights leaders calculated the costs and
benefits of alliances, especially those with other excluded populations. The lan-
guage of rights for women had come into American speech as early as the late
nineteenth century, as the much cited correspondence between John Quincy
Adams and Abigail Adams serves to show. But women’s suffrage as a social
movement shows the adaptation of excluded groups, in this case women, to the
norms and requirements of dominant groups. The women’s suffrage movement
came directly out of Abolitionism, with a rebellion against women’s exclusion from
meetings to decide what to do about slavery.

In this rebellion, the women suffragists had the symbolic support of Frederick
Douglass. But as time passed, and suffrage came into more open and acceptable
political discussion, suffragists did not further attach to their own cause the
weakening political causes of black citizenship. At the beginning the twentieth
century, Chapman Catt did not hesitate to move away from an anti-racism stance
for example. And other women’s rights leaders during that era cooperated with
racism in the South.

Within twenty-five years of the time when Ostrogorski wrote, women’s suffrage
had come to Britain. The United States had the “Susan B. Anthony Amendment”
on the national agenda. The political scientist P. Orman Ray could write of the
extension of women’s suffrage in a number of countries in Europe, the white
countries of the British Empire, and the United States.” Ray was too cautious to
forecast “early ratification by the requisite number of States” (Ray 1919, 238). The
Nineteenth Amendment was adopted in 1919 and ratified in 1920 (Brown 1995,
2175—204; Clift 2003, 155-80).

Thereafter, the logical questions concern other issues that are logically contin-
gent. What happened with customary barriers to office holding, even though there
were no formal-legal barriers to voting, once the Nineteenth Amendment was
adopted? What have been the broad changes in social customs and in expanding
the elite reservoir with regard to women? What has happened regarding changes in
policy content on gender specific matters, or simply on those matters where
women’s attitudes differ broadly from those of men?
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The Burns (2002) analysis is that political science analysis has oriented itself to
sex differences and how they work in institutional settings (2002, 470), and to rules
in institutions and how they affect what women do. In her view, political science
has, on its agenda of unfinished work, a good deal on sex segregation of institutions
and role differentiation, and what this does to constrain opportunities for women.

By Burns’s account the existing literature deals largely with the women’s
movement as a movement grounded in prior networks (2002, 473). That literature
is also oriented to the study of public opinion (2002, 476), and is (in her words)
“consumed” by a focus on difference in the attitudes of men and women on a
variety of subjects. (Pippa Norris 1997 presents further analysis and commentary
consistent with the same point. Note especially Mills, in that volume, pp. 41-55.)
Burns further reports that existing research has a strong focus on participation and
civic engagement (2002, 479), with a variety of explanations for a lower level of
participation by women, compared to men.

Finally, she sums up a variety of studies of women as policy-makers, which she
distinctly refers to as “legislators.” (For still newer material in twenty cases outside
the United States, see Galligan and Tremblay 2005.) Most research focuses on two
issues: What do women officeholders seek and change? Do they face discrimination
in their office holding roles, compared to men in those roles?

These issues belong in the arena, for the most part, of what Chowdbury and
Nelson (1994) characterize as women’s exclusion from “formal politics.” Their
report is that, “At the end of 1990, only 6 of the 159 countries represented in the
United Nations had women as chief executives. In nearly 100 countries men held all
the senior and deputy ministerial positions in 1987-88” (Chowbury and Nelson
1994, 14).

While the questions can be asked on a worldwide basis, it appears that actual
behavior being studied differs sharply between the United States and Europe, and
the rest of the world. According to the literature, wide gaps appeared between
women in the USA and Western Europe and women in Central and Eastern
Europe with regard to the importance of a female demographic presence in
government (Montgomery 2003, 1, 3). Moreover, once this is grasped, the new
research, with a great deal of technical study of election systems, is about
European countries, not about Russia or the other countries that emerged
from the former Soviet Union.

Social rules about marriage, divorce, childbearing, childreading, whether to
work for whom and on what terms, and about the inheritance, holding, use, and
transfer of property are quite fundamental. In Lasswellian terms, these encompass
welfare values (well-being, wealth, skill, and enlightenment) and deference values
(being taken into consideration) (Lasswell and Kaplan 1963). On some of these
underlying social rules (other than the abortion controversy) it seems that little
appears frequently in the political science research about the United States or
Europe.
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These issues, however, have a different significance elsewhere. In Nigeria, women
traders have had an independent role, and at least one contemporary writer has
expressed the desire that women not lose the traditional spaces for their trading
roles (Amadiume 2000). Reports on some of the Nigerian peoples (the Igbo)
show female political roles in far more substantive and subtle ways. Whether to
work, for whom, and on what terms has reportedly been demonstrated in the
Nicaraguan revolutionary underground when a woman refused to do her squad
leader’s laundry. He prevailed upon her to do so, as it would embarrass him and
undermine his persuasive authority with peasants if they saw him doing his own
washing. But he never again asked (Luciak 2001, 19).

Mounira Charrad, a sociologist, reports on changes in, or the maintenance of,
traditional family law, not so much as an outgrowth of women’s issues per se, but
for strategies of building state power (Charrad 2001, 237-8).

From the point of view of the politics of inclusion and exclusion, and of the role
of institutions, it is intellectually imperative to seek a model that incorporates a
broader stretch of history. In principle, it would be desirable to incorporate
a broader stretch in the study of gender and politics. The existing literature does
not support such an analysis. Thus, we return to the hypothesis that the counter-
attack is in principle pertinent. It is not possible, on the basis of the existing
literature, fully to accept this hypothesis, and it is surely not possible to disclaim it.

6.3 Case 2: African-Americans—The Hypothesis of the
Counter-attack

It is possible to do a little better on the subject of the African-American population,
to which we turn now. Discussion of the African-American case is warranted for
two reasons. There is no advanced industrial democracy, except perhaps Australia
with the Aborigines, in which inclusion and exclusion has had a more pronounced
form. Yet the experience is also more complex than is generally understood by
scholars or attentive lay persons. Political science, like political journalism, focuses
upon the African-American civil rights movement in a quite concentrated period.
Basically, it has built an image around the ten-year career of Martin Luther King,
Jr., as a public figure. That is, from the Montgomery bus boycott of 1958 until his
assassination in 1968. It especially focuses upon the seven years of greatest success,
ending in the adoption of the Voting Rights Act of 1965. “We Shall Overcome” has
become a global hymn.

The United States did not begin with a concept that made the institutionalized
racism of the twentieth century a forgone conclusion. It is doubtful to say that “not
only did the Declaration of Independence not include slaves but the Constitution
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recognized slavery” (Ranki 243, n. 1) There is no question that the United States
was a slaveholding society (1789-1861) (Holden 1994, 2). But the same slaveholding
society began with a system in which free African franchise existed and, in fact, was
sometimes used, in which some held the expectation that slavery had been put on
“the course of ultimate extinction,” and would in due course come to argue that
it was unconstitutional (Mellen 1973; Henry 1914). Congress reflected these inter-
ests around slaveholding, containing members both in favor of and averse to
slaveholding. The very first Congress, elected in 1788, contained at least twenty
members who had been in the Philadelphia Convention (Franklin 1995). These
twenty equal half the number of the final Convention delegates. This first Congress
“that did so much in setting precedents and patterns for the future and that defined
who could become a citizen of the United States” and “[n]ot one raised any
objection to barring free blacks from becoming naturalized citizens” (Franklin
1995, 12).

Those averse to the African-American interest were able to launch three major
counter-attacks in the span of 200 years. The overall effect was to move from a
modest possibility of institutional openness, in the very first Congress, to a period
of institutional closure where slavery could not be the subject of a petition.
But the struggle in shifting social demand brought a new openness in Congress
just after the Civil War. That, in turn, was shut down by a tight institu-
tional closure from around 1890 until the New Deal year, when openness
returned.

Counter-attack 1 was a drastic assertion of the desirability of slavery as a form
of organization. Some interests averse to slaveholding adopted the fiduciary
posture. The very first interest group petition to the new Congress was that of
the Quakers against slavery (diGiacomantonio 1995, 169—97). They acted on the
doctrine that Africans, like others in the United States, were presumed entitled
to freedom. Some constitutional ratifiers had deemed slavery an unfortunate
exception to be attenuated by time and law (Elliot’s Debates). Congress came to a
major forum in which these issues were expounded, and a major arena in which
they were fought.

This was the first of a set of petitions for the abolition of slavery and/or the
slave trade. The Congressional committee reported that from the nature of
the matters contained in those memorials (petitions from the Quakers) they
(the committee) were induced to examine the powers vested in Congress, under
the present constitution (H. Doc. #13, Abolition of Slavery, March s, 1790, 12) to
the abolition of slavery. The report is written as if to an audience that could
plausibly contemplate the abolition of slavery. The report took note that the
Constitution provided that importation of slaves could not be prohibited before
1808. “Congress, by a fair construction of the constitution, are equally restrained
from interfering in the emancipation of slaves who already are within any of
the... States.”
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Political learning took place at once. The fiduciaries (Quakers) learned that
Congress could only debate restrictions on how the slave trade was conducted.
The Quakers persisted in their interest, some of them some petitioning Congress to
adopt a law “prohibiting the trade carried on by citizens of the United States, for
the purpose of supplying slaves to foreign nations, and to prevent foreigners from
fitting out vessels of the slave trade in the ports of the United States” (US Congress,
House Document 44, February 11, 1794). The fiduciary interventions were futile,
except in as much as they played a similar role as theatrical shows that might
influence, or even generate, public opinion. Weak interests, represented only by
fiduciaries, would fall before strong interests, at least in the near term. The
fiduciaries lost. Their effort anticipated the struggle over “the gag rule,” which
addressed whether Congress could even receive a petition on the subject of slavery.
The fight against the gag rule is famous. The leading protagonist of this struggle
was the former president and then member of the House of Representatives John
Quincy Adams (Miller 1996).

After the Civil War, the Union-maintaining and power-seeking Republicans
found it imperative to extend the franchise to the freed Africans. This set the
terms for the second counter-attack.

Counter-attack 2, in the last quarter of the century, was substantially successful in
limiting the effect of the Civil War. It led to the establishment of white supremacy as
public policy that Congress would accept as fact. In the end, those who wanted to
defend the freed slaves’ franchise, as a means of defending both the Republican
party and the Union, could not win. The Civil War Amendments were accepted as
verbal formalities. Federal armed force was not used to any notable degree. Those
private persons who wished by force to exclude blacks were free to do so. This
implicates federalism.

The experience of these sixty-odd years was the reopening of the question of
white supremacy—and the cognate question of blacks’ rights in the late 1920s and
early 1930s. The concept, but not the actual policy, of acceptance of white suprem-
acy was overthrown in the 1950s. White supremacy as policy was rejected by
Congress in the 1960s.

When African-Americans began to arrive in Congress, the question of their
access to privileges was apparently problematic. There were but two Congresses
(the 46th Congress, convening in 1881, and the soth Congress, convening in 1889)
between 1869 and 1901 when there were no African-American members at all. The
question of their own access to privilege was also necessarily a question about their
ability to provide effective representation.

Government was divided for most of the time between the end of the Civil War
and the beginning of the twentieth century. The last notable effort directly to
protect the franchise was the Federal Elections Bill of 1890, a bill similar in concept
to the Voting Rights Act of 1965. The defeat of this bill should probably be
accounted one of the major events of the decade. Divided government plus an
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American violencia resulted in a victory, in Congress and outside, that could be
seen by 1890. It was fully consolidated by the first decade of the twentieth century.
The legislative institution was white supremacy’s stronghold.

A challenge to white supremacy would be forthcoming, but not its overthrow.
This would not happen for more than seventy years until the mid 1960s. Challenges
began after 1934 through the imperatives of another institution, the political party.
1934 was the first year that African-Americans in the North, who could vote, began
to switch to the Democrats. African-Americans in the South could generally still
not vote. In 1935, evidence of these realigning effects among voting African-
Americans began to be visible. A large number of anti-lynching bills were suddenly
being introduced in the Congress. Northern Democrats, for the first time, spon-
sored bills to protect African-Americans from abuses and from persecution.

Racial exclusion began to be challenged by racial inclusion issues, restated as
“civil rights.” The “civil rights issue” was, by 1948, admitted to be vital in Demo-
cratic presidential politics. However, it would be another sixteen years (1964)
before Congress passed the Civil Rights Act.

The absolutely predictable Southern Democratic filibuster could never be
broken, except with Republican cooperation. Republican cooperation, within the
convoluted world of political maneuver, was possible. But the principle of the
counter-attack is always in play, unless the issues are subject to resolution in civil
society. The counter-attack will make use of institutional procedures when these
are both available and favorable and seek to circumvent institutions when they are
not. The civil rights movement in the United States made ample use of both
strategies—peaceful but extra-institutional demonstrations and sit-ins when ex-
cluded from institutional possibilities and the use of the judicial system as a way to
break through the political logjam.

Counter-attack 3 emerged as civil rights issues were concerned, those issues
served as a wedge between Northern Democrats who favored legislation and
Southern Democrats to whom it was absolutely unacceptable. The Goldwater
campaign was the vehicle by which active racism in the South expressed itself. A
recent historian, in a rather full biography, refers to Goldwater’s consistent advo-
cacy of conservative principles. “Ignoring power realities in the South and remain-
ing consistent with his states’ rights stand, Goldwater deemed segregation a
problem best handled at the community level” (Goldberg 1995, 140). Goldwater
could not have been so far removed from reality as to know what handling at the
“community level” meant in a world of violence against African-Americans and
those supporting their cause.

Goldwater, more than George Wallace, who in old age recanted his earlier
politics, made the Republican Party the party of the self-conscious white voters
in the Deep South. Economic change is a powerful component, but without the
racial struggle, the Republican domination of Southern politics would never have
occurred.
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7 THE INSTITUTION OF FEDERALISM

Institutional closure may also present itself in the case of federalism. Federalism in
the United States is often discussed as if the preservation of “the states” or the
protection of state authority had some obvious theoretical merit. It is also some-
times discussed as if the preservation of state authority was always among the
principal aims of the writers of the 1787 Constitution. Federalism is often discussed
as if there were some objective and meritorious principle of freedom that justifies
it. It is also discussed if there were some efficiency principle, under which some
things, inherently “appropriate” to state jurisdiction, are left to state governments.
The historical evidence contradicts this view and does not serve to sustain this
pristine version of principled motivation for the institutions of federalism and state
prerogative.

In 1787 Virginia was the largest state. The Virginia delegation went to the 1787
Constitutional Convention with a plan for a unicameral federal legislature, with
strong authority over the states (Robertson 2005, 243—67; Brant 1950). Viewed from
another angle, this is not a surprise. In reality, federalism is a system of power
typically predicated—as all systems of power are—on serving or accommodating
particular interests—or, in other words, keeping some people in and others out
(Riker 1964, 10).

There can be many results attributable to federal systems. One clear consequence
of federalism in the United States, though, was that blacks were a subject popula-
tion under the rule of the states. Insofar as the African-American experience is
concerned, states were primarily constellations of interests based upon the exploit-
ation of the Africans. African-Americans were always losers under the rules of that
system. Federalism as a constitutional process allowed the groups within state
politics to do to other groups whatever they pleased, with very little limitation.
Federalism was, in practice, an institutional arrangement that made the United
States safe for chattel slavery.

In the contemporary United States, there are large experiential tests to be met.
What is the meaning of the election of L. Douglas Wilder, an African-American
politician, as Governor of Virginia? In what sense is voting still so racially polarized
that most African-American candidates would lose if most of the voters are white?
A social scientist can extend this question with other questions about representa-
tion, namely African-American representation in governors cabinets, among
senior civil servants, on courts, and in local government offices.

By the 1990s African-American representation in local government had grown
substantially. But the capacity of many of those governments had become
problematic and are recurrently so. Where African-American politicians have
risen to top political leadership positions in local politics, they are often in
command of an empty vessel—cities and other local governments that are short
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on investment capital, weak in their tax base, and faced with problems of poverty,
poor educational systems, and higher crime rates. Such problems may be local, but
they can rarely be solved locally. The irony is that inclusion of African-Americans
in the elite reservoir grows, especially if they do not have to seek office where
constituencies are predominantly white. Persons of color may enter in other ways—
appointive and bureaucratic offices, for instance—while social marginalization of
African-Americans may be relatively unaffected.

8 PREMISES ABoUuT THE PROCESS OF
INCLUSION

What kind of claim are those seeking inclusion making? What claims are being
made? One form of claim is the assertion of some legal right. The claim of legal
right may be highly effective in situations where the norms of “right,” both legal
and moral, are generally accepted. Such claims were staked by African-Americans
through the judicial system by the 1940s. These claims against the segregationist
system played an increasingly large role in the articulation of claims that the civil
rights movement of the 1950s and 1960s could make to white audiences.

The actor seeking inclusion can also be in the position of being a claimant of
rectitude. One may perfectly well perceive that one lacks power, but seek to
influence some other audience by asserting oneself as the moral conscience, thus
claiming moral rectitude and embarrassing the other party on the assumption that
he or she also has a public need to display evidence of a moral conscience to which
an appeal is possible. Violence toward, and even murders of, African-American
civil rights activists galvanized support among some whites on the basis of moral
claims, making the civil rights struggle a moral as well as a legal cause.

A third claim is that attention to one’s own need fits the interest of the other
party, notably its financial interest, although some other political interest is also
plausible. This can be connected to a kind of “fact of life” claim, such as when actor
X seeks to communicate to actor Y that X’s presence is a “fact of life” which it is
inconvenient to ignore. The revolt against “back of the bus” segregated seating (or,
more often, standing) brought the power of the purse to bear in the bus boycott in
Montgomery, Alabama in 1955, an event made famous by Rosa Parks who would
not concede the necessity of her standing in the back of the bus while seats were
available in the front. The purpose of the boycott was to bring financial pressure
against the bus company as was the objective of other commercial boycotts against
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those businesses that maintained patterns of segregation or discriminated in their
workforce. Legality, morality, and mutual self-interest are all strategies in the
struggle for inclusion.

9 INsTITUTIONS AND THE PROBLEM
OF EXCLUSION

No serious empirical theory of politics can work on the assumption that what
democratic liberals take as normatively desirable is what will always occur. That
recognition is inherent in the hypothesis of the counter-attack. What degree of
exclusion is possible and/or probable? There is prevention of entry, where the elite
can say “you may not come in.” In principle there can be some kind of conditional
admission, with restrictions as to what kind of life can be lived, work be done, and
so forth. Exclusion is, by definition, unseemly for political scientists who study
“democracy,” “liberalism,” or “constitutionalism.” Nonetheless, students of politi-
cal science cannot escape the question of exclusion as an ever-present possibility.

Expulsion, too, is an ever-present possibility. Extermination is one of the forms
of expulsion, and is so utterly repellent that we have no way of comprehending it.
The ultimate objects may be people who have already been incorporated, and now
are excluded. Extermination has been invoked verbally, and sometimes in actual
practice, in the United States and in Australia, against the Native Americans and
the Aborigines respectively. The folklore that “the only good Indian is a dead
Indian” was not for the movies only, but was sometimes expressed in tactics of
extermination.

Peter J. G. Pulzer makes the case that anti-Semitism reached its most virulent
intensity after a great deal of emancipation had taken place for Jews. German Jews
were a highly cultivated population. In the twentieth century, Jews had come far
from old restrictions, to the point that Walther Rathenau was Foreign Minister at
his assassination in 1922.

Both the Holocaust and the massive killings that took place in eastern Africa in
1994 would fit the pattern of expulsion via extermination. So would the efforts at
“ethnic cleansing” in the Balkans. In parallel, the savage interethnic slaughter in
Rwanda by some Hutu factions against Tutsis was one of killings amongst groups,
the members of which were intermarried with each other.

In general terms, it is possible to identify the most significant criteria of
exclusion. Those to be excluded from “the people” are those who are considered
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repulsive for what they do, have done, or would do, of their own will, which they
could choose to alter if they were perceived to be morally fit to do so. Sex offenders
under contemporary American criminal law are so regarded even when they return
to civil society. They are, in essence, branded with a scarlet letter as morally unfit.
Some expulsions and exterminations, however, are also predicated on physical
differences about which nothing can be done. Moral deficiencies and other fre-
quently fatal shortcomings are then postulated as derivative qualities of physical
difference. Such was, but hardly exclusively, the basis of the virulently racist Nazi
ideology.

When the American Revolutionary War occurred, a substantial share of the
population remained attached to the Crown, for emotional reasons or practical
ones. New York was a center of loyalism, as was South Carolina (Wertenbaker
1948). Overall, 15 per cent of the whole American population at the time refused to
accept the independence movement (Elster 2004, 51). They were thus obliged to
leave for Canada or other parts of the British Empire.

9.1 Looking Forward

If we begin with the Hobbesian problem as stated, and with the core concept that
institutions are inherently exclusionary, our approach to institutions is somewhat
that of oncologists to the human body. Analytically, we are aware of danger and
seek to increase the opportunities of hope. Thus, we identify three big remaining
issues which concern learning enough to improve the making and maintaining of
commonwealths.

9.1.1 Intellectual Problem 1

The disappearance or reduction of exclusion as a general proposition is itself
worthy of serious study. That disappearance or reduction in America is known
by the term “melting pot.” But it is virtually a cliché. It is well known that
identification as a Roman Catholic was a barrier to voters’ acceptance of a
presidential candidate until 1960. It is hard now to make the case of serious
discrimination, and surely not of exclusion, for either Catholics or Jews in the
United States.

What meaning should be attached to the presence of a Jewish leader of the
British Tory party (Michael Howard) is also a matter of interest as is that of a
female Chancellor in Germany, a system in which women are notoriously under-
represented in the elite reservoir. From the point view of theory, how, in fact, does
substantial change take place?
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9.1.2 Intellectual Problem 2

Where do criteria of inclusion and exclusion offer big challenges to the making and
maintaining of commonwealths in this, the twenty-first, century?

Consider religion. Norris and Inglehart (2004) offer a worldwide study of
religion and politics filled with quantitative data. Their findings run contrary to
the Huntington thesis. There were no significant differences between the publics
living in the West and in Muslim religious cultures in their approval of how
democracy works in practice, their support of democratic ideals, and their
approval of strong leadership (Norris and Inglehart 2004, 146).

Why then is religion regarded as a centerpiece for inclusion and exclusion? It is
less likely that the type of religion is at issue than the form in which any given one is
practiced, probably one reason why an aggregate measure of religion at the societal
level will not yield much about political cultural differences. Religion becomes a
centerpiece when it is linked with other cultural or class attributes, when its
practitioners are stereotyped, when it appears exotic against a host culture, and
when there is theological or quasi-theological rule that does not accept religious
pluralism.

The case of the rapid pace at which the barriers against women seem to be
collapsing is worthy of close study, for it is not obvious why it has happened that
way. At the same time, there are no factors that one can foresee that would reverse
what is occurring. The significant question concerns the future of gender relations
in the world.

9.1.3 Intellectual Problem 3

What should be anticipated, given that growing diversity of populations in the rest
of the world is a most important phenomenon. Immigration in the United States—
as most elsewhere—historically has been good for buyers in labor markets. It has
been less good for populations disproportionately located toward the bottom of
the social stratification system where most of the immigrants compete in the labor
market.

While immigration involves peoples from around the world and penetrates
different sectors of the labor market, a substantial change can occur in the relative
proportion and historical experiences of minorities in the United States. This has
happened before. As a matter of policy, in the late eighteenth century, the desire to
attract European settlers was partly to offset dependence on the black slave
population.

A similar dynamic was presented in the large post-Civil War European migration
into the United States. It repeats itself in the movement of the Spanish-speaking
people. This Hispanic population is very diverse. It sometimes racially overlapped
with the African-American population. But it is already regarded as the single
largest ethnic group of color.
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It maybe that these two groups will form alliances. It is also plausible that they may be
in contest with one another, especially in jockeying for position within the elite reservoir
just as earlier European-derived ethnic groups—such as the Irish and Italians—had
been. Under what circumstances will institutions conduce to cooperation or to conflict?
And to what extent will labor markets as well as laws and increasingly norms,
encouraging diversity, allow for positive-sum or zero-sum relations between them?

Students of politics may take note that what is happening in the United States
has its counterparts in other immigrant-receiving countries. Inclusion/exclusion
for any group was seldom to be taken for granted, as derived from social and
cultural habits only. Inclusion/exclusion was also embedded into law, politics, and
institutional practice. In Europe, there appears to be a growing cultural divide
between Europeans and immigrant populations, particularly those from Muslim
countries. To what extent will inclusion be possible and on what terms? To what
extent will exclusion and even expulsion be sought? And, if sought, will it be
selective or non-selective? To what extent will communal autonomy result in the
abrogation of rights, especially women in patriarchal communities, as it did people
of African descent under American federalism? To what extent will homogenizing
secular policies and institutions (French centralism and secularism, for example)
fuel communal resentments or, alternatively, force sectarianism to come to terms
with civil law and the secular state, or even force civil law and the secular state to
come to terms with deviant practice that it has hitherto been able to contain?

There are no certain answers, but instead many challenges. In such a country as
France, for instance, will strategies of forced assimilation or communal accommo-
dation work best? What precisely are the boundaries between social pluralism and
the sovereign authority of the state? The liberal democratic view is that negotiating
civic peace and inclusion in increasingly diverse settings is the fundamental
democratic challenge to which the polity should rise. Karl W. Deutsch (1957)
approached the same analytical problem in a study of the historical experience of
the integration of countries in the North Atlantic. As he looked at the historical
data, Deutsch thought he could analytically reconstruct the conditions for failure.
They included, at least, a combination of greater activity by those who had been
passive, an increase in ethnic and linguistic differentiation, a reduction in capacity
for timely governmental action, and closure of the existing elites. Deutsch (1957)
also thought he could see some conditions that were favorable. Among these were:
capabilities that allowed each to do something for the other, compatibility of
expectations, and mutual predictability and reciprocity in respect.

Are institutions part of the solution or part of the problem? If the hints drawn
from Deutsch (which could be restated in Lasswellian deference and welfare terms)
are taken seriously, institutions are not irrelevant. The political scientist, coming
into that tradition, is likely to say “How we can all get along—whether we wish to
or not—is, as Thomas Hobbes observed in rather different language, the funda-
mental task of political authority, however that authority is imposed.”
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But no particular form of institution, in and of itself, guarantees reciprocal
adjustment. For students of institutions, this poses the particularly difficult chal-
lenge of knowing what adaptations may be helpful. Even more, it poses the difficult
challenge of learning what incentives give conflicting parties the motivation to
make institutions work rather than to pile up future trouble by ignoring the
realities around them. There, finally, the point with which one begins. The liberal
democratic motives are not the only ones driving action, and institutions may have
values built up in that call for closure rather than inclusion. It is not intellectually
useful to assume that the normatively-desired conclusion will be the empirically-
attainable result. Ascertaining the greater likelihood is the task of a political science.
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CHAPTER11

ANALYZING
CONSTITUTIONS

PETER M. SHANE

Constitutions, written or unwritten, are sets of rules, practices, and customs that
polities regard as their fundamental law (DeSmith and Brazier 1989, 3—4). In modern
form, they typically aspire to constrain government power, assure adherence to the
rule of law, and protect individual rights (Rosenfeld 1994, 3). As such, they fit
Douglass North’s conception of an institution as a socially imposed constraint or
set of constraints upon human behavior (North 1990, 3). Of course, in their variety
and significance, they pose questions of obvious interest to political scientists,
sociologists, and legal scholars. Some of these questions are comparative in nature:
Why do different constitutions take the different forms they do? What political or
other differences do distinctions in constitutional form and substance actually make
(e.g. Sartori1994)? Other questions can be sensibly asked with regard to constitutions
in general or particular constitutions as they operate in particular societies: What are
the social and political functions of a constitution? Through what social and political
processes are the provisions of a constitution actually translated into meaningful
constraints or authorities? This chapter offers a perspective on constitutional
analysis that examines these latter questions, largely through an American lens.
Because constitutions, written or unwritten, can be given operational meaning
only through the workings of other political institutions, any analysis of how
constitutions shape and facilitate human interaction must necessarily be complex.
In the United States, it is impossible to speak sensibly of “what the Constitution
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does” without reference to its invocation and use by the three branches of federal
and state governments, as well as by local political entities and even by the
organizations of civil society. This fact, however, entails an additional complexity.
The primary human activity through which constitutions are translated into
operational authorizations or constraints is inferpretation. Yet, the available
research on constitutional interpretation—most of which focuses on the operation
of constitutional interpretation in the United States Supreme Court—tends to fall
into two very disparate perspectives on the nature of the interpretive enterprise.

The two distinct views may helpfully be referred to “internal” and “external”
(Feldman 2005, 89—90). According to the “internal view,” what legal materials
say—that is, the history and wording of constitutions, statutes, prior judicial
opinions, and so on—significantly determines how they are interpreted. Under
this view, when lawyers and judges give operational meaning to constitutions,
statutes, and legal precedents, they are meaningfully limited by what can logically
be deduced from the rules and principles that emanate from such legal materials
(Feldman 2005). Although there is probably no one who thinks that those limits
offer a complete explanation for all of the behavior of all legal actors, it is a premise
of most modern legal scholarship that the internal view is, to some significant
degree, well-founded.

In contrast, according to the external view, what governs the behavior of legal
actors are stimuli external to the legal materials themselves (Feldman 2005). Chief
among them are the actors’ political orientations, namely, preferences or ideologies
that, depending on the model, may follow from any number of causes—economic
or political self-interest being the most obvious (Segal and Spaeth 1993, 64—9). This
is undoubtedly the predominant view among political scientists (Feldman 2005,
90). One meta-analysis of over eighty papers has found a robust association
between judicial decisions and judicial political attitudes across legal issues, court
systems, and statistical method of analysis (Pinello 1999). Thus, in the external
view, what a judge decides may be rationalized in the language of law, but it is not
the law that produces outcomes, but other sources of judicial attitude.

An accurate picture almost certainly requires a perspective that draws on both
these views. A significant ongoing project among legal researchers is the attempt
to produce an “internal” view that affords room for legal actors to involve
their personal political and moral values in an appropriately channeled and
therefore legitimate manner in constitutional interpretation (e.g. Feldman
2005; Dworkin 1996). Among political scientists, perhaps the most exciting new
development is the “new institutionalism,” an effort to show how the attitudes of
legal actors, especially judges, are shaped not only by individual preference, but
also by the institutions through which these actors operate and the relationship of
those institutions to others. Leading writers in this vein include Cornell Clayton,
Howard Gillman, Mark Graber, Rogers Smith, and Keith Whittington (Gillman
1993; Gillman and Clayton 1999; Graber 2002; Smith 1988; Whittington 2000).
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These complementary lines of analysis reflect an admirable effort to get beyond
reductionist models of law that either treat legal interpretation as implausibly
objective and mechanical or reduce law to something merely obfuscatory or
“epiphenomenal” (Feldman 2005, 92).

1 THE STATUS AND FUNCTION OF
CONSTITUTIONS

In the American public law system, a constitution is invariably fundamental in the
sense that a government act undertaken pursuant to a state or federal constitution
is expected to conform to its requirements and limitations. Since the revolutionary
period, this essential characteristic of American constitutions, both state and
federal, has been regarded as flowing inexorably from their written character.!
Other systems, most notably that of Great Britain, may feature a constitutional
doctrine of parliamentary supremacy, in which the constitution imposes no more
than theoretical limits on legislative acts (DeSmith and Brazier 1989, 15). Even in
such systems, however, courts may presume an ordinary parliamentary intention
not to depart from the constitution, written or unwritten, and may limit the reach
of legislative measures through judicial interpretation designed to reconcile par-
liamentary acts with judicially inferred constitutional constraints (Krotoszynski
1994, 7-11).

In the American and other systems where a constitution is understood to
constrain legislative action, constitutions will differ with regard to how easy they
are to change and with respect to the authorities empowered to interpret whether
government conformity to the constitution has been achieved. For example, state
constitutions in the United States are frequently easy to amend by popular refer-
endum (Marks and Cooper 2003, 300-14). Internationally, part of what makes the
United States Constitution distinctive is that it is difficult to amend formally, and
yet, from near the beginning, it has been interpreted as vesting in ordinary courts of
general jurisdiction the power to determine whether government acts violate the
Constitution and thus may be set aside. The easy availability of judicial review may
seem yet more notable as compared to other legal systems because, at the federal
level, the judges involved are presidential appointees with lifetime tenure and no
direct electoral accountability.

There are at least four ways in which constitutions may be thought to shape
or facilitate the actions of government institutions or of citizens themselves—

1 Marbury vs. Madison, 1 Cranch (5 U.S.) 137, 177 (1803).
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implementing the political bargains that make nation-building possible, structur-
ing the exercise of government power, limiting the exercise of government power,
and creating affirmative obligations of government to the citizenry.

2 IMPLEMENTING KEY FOUNDING BARGAINS

Americans tend to pay greatest attention to those constitutional provisions that
articulate deeply-held value commitments, such a free speech or due process, or
implement what we take to be enduring principles of institutional design, such as
the separation of powers. Constitutions, however, typically include at least some
features that do not fall into either category. That is because, when a written
constitution is drafted concurrently with the formation of a new regime or
nation state, it is likely that the document will be formulated, in part, to entrench
particular political bargains, often messy ones, that were essential to regime
formation. In the case of the United States, the subjects of the key bargains are
well known. One was the fear of smaller states, especially states without good ports,
that their interests would be overlooked or subordinated in a union with their
more powerful neighbors. The second was slavery.

Because of the original small-state concerns, the United States Constitution
continues to entrench most forcefully its most deeply anti-democratic provision,
namely, the design of a federal upper legislative House with two members for every
state, regardless of size. Although the United States Constitution is always difficult
to amend, typically requiring two-thirds of each House of Congress to propose an
amendment and ratification by three-fourths of the states, the small states’ hold on
the Senate is protected by the additional provision in Article V that “no state,
without its consent, shall be deprived of its equal suffrage in the Senate.” As a
consequence, the United States seems to be stuck permanently with a Senate in
which a majority of Senators routinely represent a minority of US voters (Shane
2003, 539). Furthermore, under Article I, section 10, states are not allowed, without
consent of Congress, to “lay any imposts or duties on imports or exports,” or to
“enter into any agreement of compact with another state,” thus providing small
states yet further protection from predation by their larger neighbors.

Yet more ignominious bargains were struck, however, because of slavery.
Although the words “slave” and “slavery” never appear in the document—a
gesture to the free states’ sensibilities—the Constitution prohibited Congress
from stopping or even taxing the international slave trade prior to 1808 (Art. I, §
9). It credited the slave states, for purposes of legislative apportionment, with a
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population that included three-fifths of their slaves (Art. I, § 2). The Article on
constitutional amendment protected the twenty-year slave trade “window” by
prohibiting any amendments that would shorten it (Art. V). The Constitution
still includes text providing that no state may enact laws purporting to discharge
from “service or labor” any person who escapes to that state from another in which
they are lawfully “held to service or labor” (Art. IV, § 2). Instead, any such escapee
“shall be delivered up on claim of the party to whom such service or labor may be
due” (Art. IV, § 2). Over the long term, these attempts to mediate the interests of
free and slave states through law proved unavailing without war, and yet, it is
certainly true that, without the initial bargains, no national union spanning the full
east coast of the present-day United States would have been possible.

Idiosyncratic constitutional arrangements reflecting merely the political exigen-
cies of a founding era can bedevil the enterprise of constitutional interpretation.
Contemporary constitutional scholars along with numerous civil society groups
often argue, for example, that the United States Constitution ought to be inter-
preted in light of what is taken to be a fundamental commitment in that document
to the value of democracy (e.g. Ely 1980). But, given the entrenched Senate
structure, the exclusion of DC residents from voting representation in Congress,
and the arcane machinery of the presidential election process—each of which is a
constitutional response to some eighteenth-century political anxiety that may no
longer be salient—it may seem difficult to give the Constitution any coherent
democratic reading. Moreover, political interests that still draw strength from these
provisions are likely to prevent their change.

3 STRUCTURING THE EXERCISE OF POWER

At a more general level, it is, of course, the function of the United States Consti-
tution, and presumably of all constitutions, to create the basic skeleton of offices
and official processes through which government power shall be exercised, as well
as the processes through which officeholders shall be selected. In structuring the
allocation of government authority, the United States Constitution is generally
described as embodying two fundamental government design principles, around
which its more particularized provisions are oriented: federalism and the separ-
ation of powers. Federalism describes the allocation of power to both federal
and state authorities, motivated by two general goals: a federal governmental
competence adequate to address national challenges and protection for the
governmental prerogatives of the states, which are regarded as closer and more
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accountable to the people. The separation-of-powers principle likewise aims to
implement a balance of virtues: the protection against tyranny deemed to result
from assuring that the power to make, implement, and interpret law is largely
vested in different institutions, and the greater efficiency and effectiveness thought
to follow from focusing each branch’s attention on tasks especially suited to its
composition and processes (Fisher 1971).

With regard to a number of these key details of organization and process, the
Constitution is sufficiently explicit so that few occasions have arisen calling for
further interpretation. Yet, on a host of critical issues, the provisions through which
the founders articulated their designs for federalism and separation of powers have
proved highly ambiguous. These ambiguities have helped to sustain over
two centuries of controversy largely because the purposes underlying the design
principles are themselves notably in tension.

With regard to federalism, for example, the overriding question has been
whether to regard the achievement of national competence or the insulation of
state sovereignty as the primary value.2 Debates have been especially heated with
regard to the scope of the clause that authorizes Congress to regulate “commerce
with foreign nations, and among the several states” (Art. I, § 8). Many Supreme
Court Justices, especially since the New Deal, have regarded the so-called Com-
merce Clause as embodying the framers’ desire that Congress have sufficient
authority to deal with virtually all social and economic problems of national
scope. Such Justices would extend Congress’s commerce power to include the
direct regulation of interstate commercial activity for virtually any purpose, as
well as the regulation of virtually any activity—local or not, commercial or not—
that, taken in the aggregate, could have a significant effect on interstate commerce.3
Yet other Justices are concerned that, read in this way, Congress’s authority under
the Commerce Clause could be expanded to obliterate what they regard as a
fundamental constitutional commitment to primary state control over issues of
health, safety, and public welfare and morals. For such Justices, Congress may
regulate local or non-commercial activities that substantially affect interstate

2 A closely related, but analytically distinct debate concerns the role of courts in enforcing whatever
federalism principles are embodied in the Constitution. In a much noted article, Herbert Wechsler
argued in the 1950s that the drafters of the Constitution intended the constitutional values of
federalism to be protected chiefly through the structure and operation of the federal system itself
and the elected branches of the federal government (Wechsler 1954). Significant entries in the now
mountainous literature on this subject include: Calabresi 1995; Choper 1980; Kramer 2000; LaPierre
1982; McConnell 1987; Marshall 1998; Rubin and Feeley 1994; Shapiro 1995; Van Alstyne 1985; and Yoo
1997. Interestingly, debates over the substantive values underlying federalism do not fall reliably on a
conservative liberal axis. For significantly contrasting views on the value of federalism by two
constitutional liberals, see Chemerinsky 1995 and Merritt 1994.

3 For one of many strong judicial statements to this effect, see Justice Thurgood Marshall’s opinion
for the majority in Hodel vs. Virginia Surface Mining and Reclamation Association, 452 U.S. 254,
276 82 (1981), upholding federal strip mining standards.
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commerce only if such activities relate to commerce in a sufficiently distinct way
that their regulation would still leave intact the states’ traditional areas of sover-
eignty.4

The search for balance between these views may prove elusive, even for a single
Court. Thus, for example, in 1995, the Supreme Court held, in a 5—4 vote, that
Congress overreached its authority in purporting to criminalize the knowing
possession of a firearm in a so-called local “school zone.”s Despite the obvious
linkage between threats of gun violence and the quality of education, and between
the quality of education and the robustness of the interstate economy, the majority
found such reasoning too attenuated to support the regulation of behavior that
had nothing by itself to do with commerce or economic activity.6 By contrast, just
ten years later, a different majority of six Justices held that Congress could regulate
the local growth and possession of marijuana for purely medicinal purposes, on the
ground that such a prohibition was integral to a comprehensive effort to eliminate
the national market in marijuana.”? A compelling jurisprudential distinction
between the cases is not easy to spot.

A similar sort of debate has bedeviled the development of constitutional juris-
prudence regarding the separation of powers. For proponents of what might be
called a “pluralist” view of this aspect of constitutional design—prominent
examples include Cynthia Farina, Martin Flaherty, Abner Greene, Thomas Sargen-
tich, Peter Shane, and Peter Strauss—the primary goal is to restrain the exercise of
government power by allowing each branch to “check” and “balance” the initia-
tives of the other two branches (Farina 1998; Flaherty 1996; Greene 1994; Sargentich
1993; Shane 1995). By recognizing the overlapping powers of multiple authorities,
this theory emphasizes the framers’ desire for a pluralist consensus in the making of
public policy. The contrasting view suggests that the key to separation of powers is
the right of each branch to maintain its authorities inviolate against the initiatives
of the other two branches. Champions of the latter view, including Steven
Calabresi, Elena Kagan, Lawrence Lessig, Geoffrey Miller, Saikrishna Prakash, and
Cass Sunstein, generally advance an ambitious vision of executive power under the
Constitution, and thus the modern-day version of this stance can accurately
be called “presidentialist” (Calabresi and Prakash 1994; Kagan 2001; Lessig and
Sunstein 1994; Miller 1986).

The United States Constitution generally erects only the most basic scaffolding
for the system by which the government’s public officers are chosen. Federal judges,
as noted above, are appointed by the president, pursuant to the advice and consent

4 United States vs. Lopez, 514 U.S. 549, 565 (1995) (invalidating federal statute prohibiting posses
sion of guns within so called “school zones”).

5 United States vs. Lopez, 514 U.S. 549, 565 (1995)

6 United States vs. Lopez at 564.

7 Gonzales vs. Raich, 125 S. Ct. 2195 (2005).
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of the Senate, and hold lifetime tenure, subject only to impeachment (Shane 1993).
Originally, three modes of selection were employed for the elected branches: direct
popular election for members of the House of Representatives, election by state
legislatures for members of the Senate, and presidential selection through an
elaborate scheme of federal electors, who were themselves to be chosen through
processes specified by the respective legislatures of every state. It was not until 1913
that the Constitution was amended to provide for the popular election of Senators,
but the torturous process for choosing presidents remains intact, largely because it
favors the smaller states, which are sufficient in number to have defeated, so far, all
attempts to amend the process (Edwards 2004).

The scheme of presidential election is a poignant example of how institutional
responses to founding era anxieties can outlive their salience. The decision to vest
presidential election power in dispersed groups of state electors chosen under a
variety of differing state rules is sometimes portrayed as a deliberate and principled
attempt to further the American constitutional commitment to federalism (Best
2004). This is not so. The so-called “electoral college” system was a largely undis-
cussed compromise that resulted after the drafters rejected the two options they
quite consciously did not want: direct popular election or selection by Congress
(Rakove 2004). It was anxieties about mass democracy and about subordinating
federal executive authority to federal legislative power that motivated the
adoption of America’s idiosyncratic system. For all the influence the United States
Constitution has had on subsequent efforts, no other country has adopted the
electoral college.

4 LiMITING THE EXERCISE OF
GOVERNMENT POWER

Beyond its affirmative allocations of government power and specifications of
offices and processes by which that power shall be exercised, the Constitution
also limits the exercise of government power in the name of individual rights.
Although the original 1787 document included a number of significant provisions
of this kind—disallowing states from discriminating against residents of other
states (Art. IV, § 2), prohibiting the imposition of any “religious test” as a
qualification for federal office (Art. VI), proscribing bills of attainder and ex post
facto laws (Art. I, § 9), and guaranteeing the right of habeas corpus except in
certain cases of “rebellion or invasion” (Art. I, §9)—its drafters thought the
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Constitution’s primary protections for individual liberty lay in the checking and
balancing structure of the national government (Brown 1991) and in the limitation
of the new national government to a set of enumerated powers. Today, the best
known and most enduringly controversial of the limitations on government
authority are contained in the Bill of Rights and in the post-Civil War Amend-
ments, most notably the Fourteenth.

For at least two reasons, it can hardly be surprising that the content of such
rights remains the subject of heated debate. First, the key beneficiaries of these
provisions may include those whose limited social status or political clout makes it
difficult for them to protect their interests through electorally accountable insti-
tutions. The claims such citizens make are likely to be unpopular. Second, the
rights articulated are virtually always framed in broad terms that clearly signal a
potential scope of applicability way beyond any specific understanding at the time
they were drafted. It has been argued—for example, by former judge Robert Bork
(1989) and by current United States Supreme Court Associate Justice Antonin
Scalia (1997, 47)—that courts should not limit majoritarian governance in the
name of rights that were not clearly anticipated when the relevant constitutional
text was adopted. Such a stance would require, however, that—to the degree that
Americans remain intent on entrenching a robust understanding of individual
rights in their constitution—the Constitution would have to be continually
amended as changes in economic, social, and political circumstances pose un-
anticipated issues. For individual rights, the exercise of which is likely to challenge
majority sentiment, this seems highly problematic.

A profound, but indirect consequence of the Constitution’s role in protecting
individual rights is that the American Constitution, virtually from the founding,
has provided a focus and a shape to a host of movements for social change. These
include movements to amend the Constitution, for example, to guarantee women’s
suffrage or to give statehood to Washington, DC, as well as movements that insist
that the Constitution, properly interpreted, would advance a social cause, such as
abolitionism in the nineteenth century or same-sex marriage now.® At the
moment, the proposal of new constitutional amendments seems a preferred
political organizing tactic of conservatives—amendments to prohibit same-sex
marriage, forbid abortion, or authorize the criminalization of flag desecration
are all of this type. There is emerging, however, a debate on the political left
whether equivalent efforts ought not be mustered on behalf of stronger voting
rights, guarantees of equal educational resources, and protections of such “safety
net” features as publicly financed health care or housing (Jackson 2001).

The persistence of constitutional rhetoric as a leitmotif running through a such a
wide array of political movements suggests the enormous power of a constitution

8 The leading history of the role of the United States Constitution in American culture is Kammen
1986.
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to channel political protest into largely peaceful forms and to significantly legit-
imate an existing regime, even as it holds out the promise of revolutionary
challenge to the status quo (Powell 1986). The implicit premises of movements
either to change a constitutional text or to “improve” its interpretation are that
constitutional entrenchment is an appropriate mechanism for protecting social
values and that existing processes for constitutional change are worthy of pursuit.
In the American system, such movements also imply the legitimating impact of
judicial pronouncements concerning the constitutionality of government acts
(Black 1969). Advocates of constitutional change tacitly recognize that, in the
eyes of many Americans, court judgments upholding laws against constitutional
challenge enhance their legitimacy. Thus, judicial interpretation is an essential
target of movements to change what the Constitution says.

Although Americans are presumably inclined to believe that their freedom is
enhanced by the constitutional entrenchment of individual liberties, the precise
contribution of any constitution to the degree or quality of freedom that any
society enjoys is not easy to assess. In the decades after the Civil War, the
Fourteenth Amendment’s guarantee of “equal protection of the laws” accom-
plished little for the African-Americans who were the Amendments primary
intended beneficiaries (Bell 1980, 30-8). Constitutional skeptics can cite the failure
of challenges to the suppression of dissident speech and political activity around
the First World War or to the internment of Japanese-Americans during the Second
as evidence of the Constitution’s limited reliability. In an influential critique from
the mid-1980s, Owen Fiss bemoaned the Supreme Court’s more recent oblivious-
ness in free speech disputes to the state’s potential role in supporting and enriching
public debate, frequently valuing the autonomy of wealthy or corporate interests
over the access of individual citizens to meaningful, well-informed, politically
robust discourse (Fiss 1986). Yet, it seems completely improbable that America’s
textual commitment to fundamental liberties is irrelevant to its success in main-
taining a comparatively open society.

5 CREATING AFFIRMATIVE GOVERNMENT
OBLIGATIONS

A fourth function of constitutions is to establish affirmative public welfare rights,
and the United States Constitution is now among the minority that fails to
acknowledge such rights explicitly. Yet, affirmative rights litigation is not unknown
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in American courts. Although it remains conventional wisdom that the United
States Constitution does not create welfare rights that are enforceable in federal
courts, many state courts have interpreted state constitutional provisions regarding
public education as mandating not only a minimally adequate level of education,
but also equity among school districts in the funding of public schools (Dayton
and Dupree 2004).

There is some historical irony here. Those constitutions around the globe that
protect social and economic rights may reflect the influence of the Weimar
Constitution of 1919 or of socialist legal thought. It is also true, however, that
many of the social rights provisions of post-Second World War constitutions draw
their inspiration from the rights discourse of the American New Deal, including
Franklin Roosevelt’s call for “the four freedoms” and “a second Bill of Rights”
(Sunstein 2004). More recently, American constitutional theorists, most notably
Frank Michelman (1969) and William Forbath (1999, 2001), have tried to argue that
the United States Constitution, properly interpreted, actually does imply some
minimal set of welfare rights as a precondition to meaningful citizenship. But,
although the Warren Court in the 1960s seemed to be edging towards that view, the
Burger and Rehnquist Courts were notably unsympathetic.

Where constitutions do not articulate social rights expressly, it is likely to be not
just—or even primarily—the absence of authorizing text, but rather anxieties
about judicial enforcement of such rights that impedes their recognition.
As recounted by Forbath (2004, 622—7), judges may regard social rights as too
indeterminate to permit justiciability. They may entertain a related fear that the
articulation and prospective enforcement of social welfare rights would tempt
judges to overstep the appropriate judicial role and to implement personal
policy preferences in the guise of law. Judges may regard courts as lacking the
competence to engage in the sensitive allocational trade-offs that social rights
remedies could entail. They may regard judicial decision-making about welfare
rights, especially because of the potential budgetary impacts, as posing too great a
set of constraints on the decisional authority of the elected branches of govern-
ment. Relatedly, should unelected judges take too conspicuous a role in the
allocation of social resources, the resulting incursion into the citizenry’s role in
self-governance may be seen by voters as too great a threat to overall democratic
accountability.

Notwithstanding this list of objections, it is still worth noting that a number of
constitutional courts around the globe have been enforcing social rights, as did,
for example, the South African Constitutional Court in mandating that its
government make broadly available a drug called Nevirapine, which inhibits the
transmission of HIV/AIDS from pregnant women to their children (Tushnet 2004,
1906—7). It may be that such courts regard the anti-social rights arguments as
resembling closely those arguments against judicial review that have generally
proved unpersuasive with regard to the enforcement of “classic” or “negative”



202 PETER M. SHANE

constitutional rights. In addition, rights-protective courts may believe that the
anxieties about the judicial articulation of social rights can be substantially
addressed by acknowledging only relatively modest powers to enforce those rights
through judicial decree. Mark Tushnet, for example, has noted what may
be, in some systems, a preference for combining strong articulations of social
entitlements with relatively weak judicial enforcement powers (Tushnet 2004).

6 CONSTITUTIONAL INTERPRETATION AND
CHANGE

Constitutions cannot fulfill their functions simply by existing; they must be
implemented. The foundational task in implementing a constitution is interpret-
ation. Researchers have differed profoundly in their views as to the nature of the
interpretive enterprise, and whether legal actors, most notably judges, are guided
substantially in their constitutional judgments by what the Constitution says or
rather by personal preferences external to the law.

The position that legal actors are wholly unconstrained by what a constitution
says seems implausible; the rules that a constitution formally embodies surely do
matter. For example, if the United States Constitution permitted Congress to oust
presidents on grounds more easily demonstrated than “high crimes or misde-
meanors,” the balance of powers between the elected branches of the federal
government would surely be different than they are today. Likewise, if the text
specifically stated, “Neither Congress, nor any state shall inflict a sentence of death
for any crime,” then the United States would have a different system of justice from
the one that has developed under the more general proscription of “cruel and
unusual punishment.” Nonetheless, the relationship between constitutional text
and the actual behavior of governments remains difficult to specify. Whether, for
example, Britons enjoy materially less communicative liberty than do Americans
because they lack a written Bill of Rights is debatable.® We may wonder whether
Japanese women enjoy greater equality than do American women, notwithstanding
the provision of the Japanese Constitution that “there shall be no discrimination in
political, economic or social relations because of...sex.” Indeed, because of the
likely gaps that exist everywhere between constitutional text and the realities of

9 The absence of a written Bill of Rights in Great Britain may be of especially tenuous significance
since the United Kingdom became a signatory, in 1953, to the European Convention on Human
Rights, which has been “a fruitful source of rights for the individual” (DeSmith and Brazier 1989, 426).
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governance, we might wish to prefer using the term “constitution” to mean a
fundamental law as it is actually given life and meaning by the operation of all
relevant institutional actors, or we might allow “constitution” to refer to the formal
rules of the fundamental law, but acknowledge that the institutional impacts of
constitutions cannot be ascertained simply by reading them. In either case—and
they amount to much the same thing—the obvious starting point for appreciating
how a constitution actually plays its role in society is examining interpretation, and
most especially, the role of courts in interpreting constitutions and how that role
relates to other processes of constitutional change.

7 MODES OF ARGUMENT

When a legal dispute under the United States Constitution is properly presented
for resolution to an American court, the process of interpreting the Constitution is
a complex one. Judges face disagreement not only as to what various provisions of
the Constitution mean, but even as to the methods most legitimately employed,
both in general and in specific contexts, to discern such meaning. There are at least
six varieties of argument that regularly appear in the written decisions of American
courts interpreting the Constitution: historical arguments, textual arguments,
structural arguments, ethical arguments, doctrinal arguments, and prudential
arguments (Bobbitt 1984). In reviewing each category, the immediate point is not
that any one method is sound, the best, or even appropriate, but rather that it is
indisputably available to American courts. Thus, in facing a constitutional chal-
lenge to any executive or legislative act, an ordinary court of general jurisdiction is
acting in a manner consistent with conventional judicial practice in entertaining
arguments along any of these lines in resolving how the Constitution applies.
Historical arguments generally appeal to what the drafters of particular consti-
tutional provisions had in mind when they added relevant text to the Constitu-
tion—or, with perhaps more justification, what those who ratified various
proposals believed they were ratifying. Arguments of this kind—championed
prominently by such scholars as Richard Kay (1988) and Michael Perry (1996)—
are sometimes described as relying on “original intent.” In the American system,
the doctrine of judicial review is itself perhaps the most prominent example of this
approach. Although the text of the Constitution is at best ambiguous on the point,
there is little doubt that those who adopted the Constitution of 1787 expected that
federal courts would have the power to void legislation not in conformity with the
new document. It was not surprising that, in 1803, the Supreme Court formally
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claimed the power to set aside federal statutes it deemed to exceed Congress’s
constitutional authorities, even though the Constitution nowhere expressly articu-
lates the judiciary’s power to do so. Moreover, the power of judicial review was
“rapidly accepted” following the Supreme Court’s Marbury decision!® (Nowak and
Rotunda 2004, 11).

An important variation of historical argument is one that Lawrence Lessig has
dubbed “fidelity as translation” (Lessig 1993). The core idea is that the modern
judge should provide the constitutional text whatever contemporary reading will
give the text the same meaning in its current context as it was intended to have in
its original context (Lessig 1997, 1371). To take a fanciful example, consider that Art.
L, section 8 of the Constitution allows Congress to create “an army” and “a navy.”
This would seem, linguistically, to exclude the prospect of “an air force.” Imagine
that we now have conclusive evidence that the founding generation had actually
considered the prospect of human flight and were dead set against it as a breach of
the natural order. Nonetheless, a modern judge should read the words “army” and
“navy” to include “air force” because the framers intended the armed services
clauses to allow for an adequate national defense and, once we are aware of their
historic purpose, we should give the text a modern translation that is faithful to
that purpose.

Yet another variation of historical argument may also appeal to long-standing
institutional practice that may settle constitutional meaning even more definitely
than any extant evidence of framer design. Thus, for example, it has been under-
stood since the first Washington Administration that the Senate’s power to give
advice with regard to executive-negotiated treaties is to be rendered only after
negotiations are complete, an interpretation that has prevailed chiefly because no
one has since departed from this initial institutional precedent (Shane and Bruff
2005, 639).

Textual arguments appeal to the wording of constitutional text, although they
may do so in different ways. An “originalist” textual argument would appeal to a
proffered understanding of how the text would most likely have been understood
at the time of its adoption. Thus, for example, a state might argue that the ban on
“cruel and unusual punishment” should not be read in 2005 to proscribe capital
punishment because, during the late eighteenth century, the death penalty would
not have been understood to be “cruel and unusual.” The best known proponent of
this approach, both as a scholar and as a judge, is Associate Justice of the United
States Supreme Court Antonin Scalia (1997).

A textual argument could also appeal, however, to the most reasonable current
understanding of the text. For example, no one in the late eighteenth century could
have envisioned an electronic wiretap, much less considered such a phenomenon
covered by the constitutional use of the word “search.” In 2005, however, anyone

10 Marbury vs. Madison, 1 Cranch (5 U.S.) 137 (1803).
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reading the protection against “unreasonable searches” would certainly expect the
words to cover electronic forms of discovery, even without physical trespass on
the subject’s property. One could thus make a contemporary textual argument that
the Constitution ought apply in such cases.!!

Textual arguments of the originalist sort may seem the same as historical
arguments based on original intent, but they depart when there is arguably a
disjunction between what the drafters anticipated and the words actually used.
For example, the text of the Constitution’s Eleventh Amendment unambiguously
precludes only federal lawsuits against a state that are “commenced or prosecuted”
by citizens of another state or of a foreign state. Yet, the Supreme Court, in a series
of sharply divided decisions, has ruled that the amendment signals a broader
implicit historical understanding that states were not to be suable in state or federal
court, without their consent, whether the plaintiffs are citizens of another state, of a
foreign state, or of the defendant state itself (Mashaw, Merrill, and Shane 2003,
1260-8). In this context, the Court has favored the historical argument over
the textual.12

Structural arguments make appeal to “inferences from the existence of consti-
tutional structures and the relationships which the Constitution ordains among
those structures” (Bobbitt 1984, 74). This method was given modern scholarly
prominence with the work of Charles Black (1969), and is more recently
exemplified in the writings of Akhil Amar (1999). A good example of the salience
of structural argument arose during the impeachment trial of President Clinton.
President Clinton’s trial had proceeded under the conventional understanding that
the Senate could try him only for “high crimes or misdemeanors,” and that
conviction would necessarily entail removal from office. Some of his political
opponents, however, foreseeing that he would not be removed from office, argued
that it would be consistent with the constitutional text to recognize Senate author-
ity to convict the president for any offense, including forms of wrongdoing that
would not amount to “high crimes or misdemeanors.” Conviction of the president
for something less than a “high crime or misdemeanor” would simply entail some
penalty less onerous than removal.

The Senate never appeared to take this possibility seriously. One of the most
telling arguments against it was presumably that the tripartite structure of the
federal government into three co-equal branches intended a kind of equilibrium
that would be unbalanced should one branch, the legislative, have the capacity to

11 This modernist “take” on constitutional text is likely to produce results identical to Lawrence
Lessig’s view of “fidelity in translation,” discussed above. The key difference is that Lessig’s view puts
interpretive emphasis on the framers’ historical purposes, and a modern textualist is emphasizing the
sense of the text to the modern mind. The modern sense of the text, however, is likely to resonate well
with the text’s broad historical purposes.

12 And there is a strong argument that the Supreme Court got the Eleventh Amendment history
wrong (Hovenkamp 1996).
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discipline the head of another, the executive, on any grounds of its choosing. This
inference, based on structure, likely settles the matter of proper interpretation.

Ethical argument, an approach most prominently identified with Ronald Dwor-
kin (1996), is an argument that seeks to impute to constitutional text its most
morally attractive plausible meaning. Perhaps the most celebrated Supreme Court
decision seemingly based on such an argument occurred in a case called Bolling vs.
Sharpe (347 U.S. 497, 1954), which invalidated mandatory racial segregation in the
public schools in the District of Columbia. On the same day, in a series of cases
consolidated as Brown vs. Board of Education (347 U.S. 483, 1954), the Court had
held that the Fourteenth Amendment guarantee of “the equal protection of the
laws” invalidated mandatory racial segregation in the public schools of states.
Because the District of Columbia is not a state, however, but a federal district,
the Fourteenth Amendment did not apply. The Fifth Amendment, which gives to
the residents of the federal district an equivalent textual guarantee of “due process
of law,” does not mention equal protection. Nonetheless, the Court in Bolling
extended the law of Brown to the District of Columbia. The Court said simply
that there could be no legitimate justification for the legally compelled segregation
of the races—seemingly, a straightforward moral argument. Implicitly, the Court
was also rejecting as illegitimate the prospect that racial segregation should be
legally permitted in the United States only in the national capital, which would
have been a morally repugnant result.

Over the years, of course, judicial decisions based on all the categories of
argument just catalogued will necessarily take on a jurisprudential life of their
own (Strauss 1996). Especially in a common law system, one would thus expect
that, over time, constitutional disputes will begin to be resolved in ways that seek to
adduce decisional principles from decided precedents, rather than from constitu-
tional text alone. This gives rise to a fifth mode of argument, “doctrinal.” For
example, no United States Supreme Court decision of recent decades has stirred
more heated battle than Roe vs. Wade (410 U.S. 113, 1973), the decision that
invalidated most state laws barring abortion in the first two trimesters of a woman’s
pregnancy. The opinion is written, however, chiefly as a straightforward doctrinal
argument. In earlier decisions, the Court had held both that a constitutionally
implicit right to privacy protects a married couple’s right to acquire contraception
and that the guarantee of equal protection implicitly extends that right to unmar-
ried persons. For the Roe majority, it hardly seemed a stretch to extend the right of
privacy to include the decision whether to terminate pregnancy. The Court likewise
insisted, based also on earlier cases, that states enjoy authority to regulate for the
protection of maternal and child health, as well as for the safe practice of medicine,
even if there would be some resulting burden on a woman’s capacity to choose
abortion.

Professor Bobbitt recognizes a sixth category of argument, which he terms,
“prudential,” namely, “constitutional argument which is actuated by the political
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and economic circumstances surrounding the decision” (Bobbitt 1982, 61). It is a
form of argument identified most strongly with the work of the late Alexander
Bickel (1962). Among the most notable examples of prudential arguments are
those, which may also be a variety of structural argument, that persuade the federal
courts that certain questions are beyond their purview. For example, albeit without
producing a majority opinion, the Supreme Court in Goldwater vs. Carter (444 U.S.
996, 1979) refused to rule whether the president was legally entitled, without either
express statutory authority or Senate advice and consent, to withdraw from the
Mutual Defense Treaty with the Republic of China (Taiwan), a necessary precursor
to awarding diplomatic recognition to the Chinese government in Beijing. Then-
Justice Rehnquist, writing for a plurality, determined that anxieties about the
potential real-world consequences should federal courts interfere with the elected
branches’ control of US foreign policy counseled for a determination that treaty
termination questions are beyond the courts’ jurisdiction.

8 INTERPRETATION AND LEGITIMACY

The anxieties of opponents of judicial review are, of course, only intensified by the
rich menu of interpretive possibilities that this analysis exposes. Champions of any
of these forms of argument will find ample precedent for their use in the records of
past constitutional decisions. It hardly requires hindsight to spot the inevitability
that a constitutional law germinated through such a broad spectrum of argu-
ments—especially arguments other than those based on “original intent” and
“original meaning”—is likely to induce substantial changes in constitutional
meaning over time. Because the United States Constitution, as do presumably all
Constitutions, explicitly specifies processes for its amendment, the legitimacy of
constitutional change effected through other means is open to question.

The various responses of constitutional theorists to this legitimacy challenge
have tended to fall within one of three types. First, the legitimacy challenge seems
to posit that the imposition of constitutional constraints are legitimate only if
envisioned by the drafters or ratifiers of the relevent text. Yet, there is also reason to
think that the original drafters or ratifiers imagined that change would occur along
the lines that the country has witnessed. That is, even though earlier generations
might not have specifically anticipated the results of particular challenges—for
example, that the ban on cruel and unusual punishments would invalidate the
death penalty for minors or that the equal protection clause would outlaw legally
mandated race segregation—the ways in which these changes have occurred,
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through the procedurally acceptable application of conventional techniques of legal
interpretation, would have themselves been acceptable to the framers (Powell 1985).

A second line of argument is pragmatist, positing that the test of legitimacy, to
paraphrase Oliver Wendell Holmes, is experience, not logic. The Constitution of
the United States declares a variety of purposes including the establishment
of justice, the insurance of “domestic tranquility,” the promotion of the “general
welfare,” and the securing for posterity of “the blessings of liberty.” In this light, a
pragmatist would argue that the legitimacy of the judicial function as it has actually
been performed ought to be tested by whether that function has actually aided in
the Constitution’s accomplishment of those purposes. So long as the public
continues to have confidence in its courts, so long as the United States continues
to enjoy commendable levels of peace, security, justice, and liberty, the making of
constitutional law ought to be viewed as legitimate.

A third line of argument roots the objections to both judge-led constitutional
change and its defense in democratic theory. From a democratic standpoint, the
defect of constitutional change wrought by unelected judges is the implicit depart-
ure from the ideal of popular sovereignty, namely, that “the people,” most often
through their elected representatives, should be the authors of the laws that
bind them.!? Constitutional constraints are legitimately imposed upon current
political authorities only because “the people” ordained the Constitution. To
permit changes to the Constitution through processes other than those “the
people” themselves prescribed through the Constitution is to undermine popular
self-governance.

Responses to this line of argument that are rooted in democratic theory take
different forms. Bruce Ackerman, for example, accepts that some form of popular
ratification is necessary to legitimate constitutional change that occurs other than
through the formally prescribed constitutional amendment process. Retracing US
history, he asserts that constitutional change may legitimately occur when triggered
by the enactment of “transformative statutes,” through which the elected branches
place their imprimatur on a constitutional understanding at odds with contem-
porary constitutional law (Ackerman 1991, 268). Based on such statutes, a court
may choose to alter its understanding of constitutional law if intervening elections
signal that the people, through their civic deliberation, have demonstrated
adequate public support for a de facto amendment of the Constitution. Ackerman’s
paradigm case is the Court’s New Deal decisions greatly expanding the reach of
Congress’s regulatory authorities under the Commerce Clause.

Another line of theory, also resting on the premise that equates democratic
legitimacy with popular sovereignty, argues that the courts nonetheless have a
significant role in reinforcing democratic rule. Pursuant to this line of thought,

13 The history of legal thought regarding this so called “counter majoritarian” difficulty is exhaust
ively traced in Friedman 1998, 2000, 2001, 20024,b.
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forcefully argued by the late John Hart Ely (1980), a paradigm example of legitimate
judicial creativity would be the reapportionment cases, in which the Supreme
Court forced state legislatures to redesign electoral districts on a “one person,
one vote” basis. Such a result might be hard to square with an historical reading of
the Constitution, but would be legitimate, in Ely’s view, because the result of the
decisions was to expand the people’s capacity to govern themselves fairly through
their elected representatives.

There is, however, yet a third brand of democratic theory that starts by challen-
ging both the metaphor of popular sovereignty and the practical equation of
democracy with electoral accountability (Shane 20044). Under this view, what
legitimates democratic governance are really two things: the degree to which
citizens enjoy opportunities to act meaningfully in choosing their political fate
and the degree to which the system fosters the equal consideration of the interests
of all persons in decision-making that affects the public at large. Elections are an
important part of this equation; they obviously provide the focus for much of what
people experience as autonomous political activity. But they cannot be everything.
A system cannot be legitimate, whatever its electoral rules, if the interests of some
are universally disregarded in favor of the interests of others, regardless of the
equity of their claims. From this point of view, constitutional law-making in
the courts functions, in part, to energize a legitimacy-enforcing dialogue with the
elected branches. The function of this dialogue is to give voice to interests and to
public values that, for structural reasons, the elected branches might be expected in
some systemic way to overlook or underweigh.!* The net result, echoing James
Madison’s theory in the famous Federalist Papers, No. 10, is to help insure that law
is driven by the public interest, rather than by merely private interest or the passion
of the moment.

Closely related to these debates over the legitimacy of judicial review is the
related, but distinct question of judicial supremacy—the degree to which consti-
tutional interpretation uttered by the courts should be deemed the “final say.”
There is currently in the United States a significant debate, both empirical and
normative, on the role of “popular constitutionalism.”!5 The questions are the
degree to which institutions outside the courts are also responsible for constitu-
tional meaning and to what degree they should be so. The debate admits of a host
of positions; some scholars who believe that legislatures and executives share
authority to interpret the Constitution nonetheless embrace judicial review,
while others do not. This is a slippery debate because it is not clear exactly what

14 A great deal has been written arguing that constitutional review by unelected judges can
convincingly be viewed as part of a democracy reinforcing dialogue with the elected branches of
government. Important writers in this vein include Fisher 1988 and Eisgruber 2001.

15 Major new works in this vein are pouring forth and key examples include: Johnsen 2004; Kramer
2004; Kramer et al. 2005; and Tushnet 1999.



210 PETER M. SHANE

judicial supremacy consists of. When legislatures perceive judicial pronouncements
to be out of step with popular feeling, they frequently respond by enacting new
statutes that can be distinguished only minimally from others already held uncon-
stitutional. That happens with seeming frequency on the subjects of abortion and
church-state relations. Whether or not this is a wise use of legislative time, it would
seem hard to dismiss as illegitimate. A harder question might be whether executive
or legislative authorities should be deemed to act unlawfully or illegitimately if they
persist in precisely those behaviors or enactments that, as to other parties or in
other forms, the courts have already ruled against. It is true enough that such
defiance, at least since the desegregation of America’s public schools, is exceedingly
rare. But this seems less to be the result of any well-understood legal doctrine
of judicial supremacy than a popular expectation that legislatures will not act
defiantly to this degree.

An intriguing question is whether constitutions that are easier to amend through
their formally specified processes witness less change through informal interpret-
ation by non-judicial actors. Although there do not appear to be any rigorous
attempts at a quantitative assessment, one political scientist has recently verified
that what he calls “informal political construction” of constitutions does occur in
the American states, even though state constitutions are notably easier to amend
than is the federal (Besso 2005). Informal change processes may thus be an
important subject of study with regard to all constitutions.

9 DIRECTIONS FOR FUTURE RESEARCH

It is quite unlikely that the debates of two centuries over a constitution’s roles and
the ways in which legal actors properly implement those roles are going to subside.
Moreover, because of both intellectual trends and the press of historical events, it is
likely that at least the following half dozen avenues of intellectual inquiry will
engage even greater attention in the coming decades’ debates over constitutional
analysis.

One is the subject of comparative constitutional analysis, which is almost
entirely beyond the domain of this chapter. The wave of democratic reform in
the newly constituted states of the former Soviet Union, in Africa, and perhaps in
the Middle East has created a significant cottage industry among legal experts
seeking to identify how various extant constitutions and their various provisions
for the structure of government and protection of individual rights have actually
fared, and why (Horowitz 2002). There is no evidence of that trend subsiding.
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Relatedly, there is likely to be exciting research done on the relationship between
constitutions and the mediation of ethnic conflict. On this subject, the American
lens through which this chapter has been written is concededly too narrow. The
group of Americans who drafted, debated, and enjoyed authority to help ratify the
United States Constitution were a relatively homogeneous bunch. Although the
Constitution would prove to have profound consequences for Native Americans
and for African-Americans, there was no thought given in 1787 to “power sharing”
with either. By contrast, power sharing in ethnically divided states is perhaps the
paramount challenge facing drafters of new constitutions in the twenty-first
century. There is deep debate over the appeal of what has come to be known as
“consociational democracy,” namely, some form of constitutional arrangement in
which different ethnic groups share executive power proportionally, enjoy substan-
tial group autonomy, and rely on consensus for a significant portion of government
decision-making (compare Lijphart 2002 with Horowitz 2002). Such decisions
could be classed, if we follow the list of functions noted above, as “implementing
key founding bargains,” but the relationship of constitutionalism to interethnic
cooperation is so complex a subject that a much more fine-grained picture of
constitutional elements would be necessary to do justice to it.

A third project, fed by the first two, is likely to be an intensification of interest in
the relationship between constitutionalism and democratic theory. The global
proliferation of new constitutional activity, on both the national and the
supranational level (consider the European Union), coincides with the rapid
growth of interactive information and communications technologies that can
conceivably facilitate wholly novel institutional forms and processes through
which citizens may engage with one another and with the state in relation to public
policy-making (Shane 2004b). Researchers are only beginning to explore the
implications of these new technologies for democratic theory and practice, and it
is easy enough to predict that ongoing developments in democratic theory and
constitutional design will cross-pollinate significantly over the coming decades.

A fourth project of continuing interest is likely to be the effort, noted at the
outset of this chapter, to synthesize internal and external accounts of constitutional
interpretation to provide a more fully effective model than either can provide alone
(Feldman 2005). The increasing interest among law faculties in interdisciplinary
inquiry, accompanied by the increasing receptiveness among political scientists to
accounts of judicial behavior more nuanced than the pure attitudinal model,
should help accelerate this development.

Fifth, and related to the growth of interdisciplinary inquiry, we are likely to see a
greater role for cognitive and decision psychology in exploring how legal actors
fulfill their roles. Research on bias, attitudes, and stereotypes is likely to inform
debates about how judges interpret the law and whether there exist structures,
processes, or techniques effective in limiting the role of individual bias in legal
interpretation (Ferguson, Babcock, and Shane 2005). Similarly, given the significant
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prominence of critical legal studies, feminism, and critical race studies in the
United States, there is likely to be continuing interest in possible psychological
mechanisms through which legal interpretation may operate to reinforce social
hierarchies based on wealth, gender, race, or indeed, all of the above.

Finally, and as challenging as any of the other subjects, legal scholarship is paying
increasing attention to the role of actors other than judges in giving meaning to the
Constitution. Far more often than constitutional disputes reach the judiciary, the
elected branches of federal and state governments are required, in the course of
implementing their official responsibilities, to determine what the Constitution
means. In many cases—perhaps most notably, at the federal level, with regard to
the proper allocation of war powers between Congress and the president—the
issues presented are unlikely ever to be addressed, much less resolved in judicial
proceedings. The role of the Constitution in such settings, the relationship, both
normative and empirical, between judicial interpretations and “extra-judicial”
interpretations of the Constitution (Shane 1987), and the impacts, if any, of
extra-judicial interpretations on public understanding of constitutional meaning
are all subjects ripe for both empirical and theoretical investigation. These are also
frontiers that, among political scientists, appear to be all but unexplored.
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CHAPTER 12

COMPARATIVE
CONSTITUTIONS

JOSEP M. COLOMER

1 INTRODUCTION

Constitutions came earlier than democracy (Strong 1963). During the late Middle
Ages and early modern times, constitutions were mainly devices for establishing
rights and limiting powers, functions that are still emphasized in certain academic
literature on constitutions (see, for example, North and Weingast 1989; North 1990;
Buchanan 1990; Weingast 1995). But as the old powers to be limited were auto-
cratic, constitutionalism advanced almost naturally, together with the expansion of
suffrage rights and democratization.

A constitution is usually defined as “a set of rules” for making collective
decisions (see, for example, Buchanan and Tullock 1962; Elster and Slagstad 1988;
Mueller 1996). Enforceable decisions made by means of rules can solve human
coordination and cooperation dilemmas (as discussed by Brennan and Buchanan
1985; Hardin 1989; Ordeshook 1992). However, different rules may favor different
decisions with differently distributed benefits. Two sets of rules can be distin-
guished: (a) those “to regulate the allocation of functions, powers and duties
among the various agencies and offices of government,” and (b) those to “define
the relationships between these and the public,” which in democracy are based on
elections (Finer 1988).
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2 ORIGINS AND EVOLUTION
OF CONSTITUTIONAL MODELS

2.1 Division of Powers

The first set of constitutional rules just mentioned regulates the division of powers
among different institutions. Virtually all the political regimes in world history
have been based on a dual formula: a one-person office combined with multiple-
person offices (as remarked by Congleton 2001). The rationale for this dualism is
that, while a one-person institution may be highly effective at decision-making and
implementation, a multiple-person institution may be more representative of the
different interests and values in the society. In modern times, a few basic consti-
tutional models can be compared in the light of this dualism. They include: the old,
transitional model of constitutional monarchy; the modern democratic models of
parliamentary regime and checks-and-balances regime; and two variants of the
latter usually called presidentialism and semi-presidentialism.

The model of constitutional monarchy reunites a one-person non-elected mon-
arch with executive powers and a multiple-person elected assembly with legislative
powers. This mixed formula was formally shaped by the French constitution of
1791, which, although ephemeral in its implementation, became a reference for
many constitutions in other countries during the nineteenth century, including
Austria, Belgium, Brazil, Germany, Norway, Portugal, Spain, and Sweden; in more
recent times, similar formulas have been adopted in some Arab monarchies,
such as Jordan and Morocco. With broadening suffrage and democratization, the
non-elected monarch’s powers were reduced, while those of the elected assembly
expanded, especially regarding the control of executive ministers, thus moving
towards formulas closer to the parliamentary regime.

The parliamentary regime is one of the two democratic formulas that can result
from the process of enhancing the role of the electing assembly and limiting the
monarch’s executive powers. According to the English or “Westminster” model
developed since the late seventeenth century, the parliament became the sovereign
institution, also assuming the power of appointing and dismissing ministers, while
the monarch remained a ceremonial though non-accountable figure. Not until the
creation of the Third French Republic in 1871 did a parliamentary republic exist.
Nowadays, there are parliamentary regimes in approximately half of the demo-
cratic countries in the world, including, with the British-style monarchical variant,
Australia, Belgium, Canada, Denmark, Japan, the Netherlands, New Zealand,
Norway, Spain, and Sweden, and with the republican variant, Austria, Czech
Republic, Estonia, Finland, Germany, Greece, Hungary, India, Ireland, Italy, Latvia,
Slovakia, Slovenia, South Africa, and Switzerland.



COMPARATIVE CONSTITUTIONS 219

In this framework, the development of political parties was usually interpreted as
a force eroding the central role of the parliament. In old constitutional studies, the
British model was provocatively labeled rather than “parliamentary,” a “cabinet”
regime (see, for instance, Loewenstein 1957; Jennings 1959; Crossman 1963; Wheare
1963). However, it has more recently been remarked that the growth of party was
instrumental in reducing the influence of the monarch but not necessarily that of
the parliament. With the reduction of the monarch to a figurehead, the prime
minister has indeed become the new one-person relevant figure, but the position of
the cabinet has weakened. In contrast, the role of parliament has survived, and
even, in a modest way, thrived. Despite long-standing concerns regarding the
balance of power, “parliament has always remained the primary institution of the
British polity” (Flinders 2002; see also Bogdanor 2003; Seaward and Silk 2003).

In the other democratic formula, which originated with the 1787 constitution of
the United States, it is not only the multiple-person legislative assembly that is
popularly elected but also the one-person chief executive. The non-elected mon-
arch was replaced with an elected president with executive powers. This model of
political regime implies, thus, separate elections and divided powers between the
chief executive and the legislative branch. It was widely imitated in Latin American
republics, but with the introduction of strong biases in favor of the presidency, as
will be discussed below; other variants have also been adopted in a number of
Asian countries under American influence, including Indonesia, South Korea, the
Philippines, and Taiwan.

In the original US version, this model is a complex system of “checks and
balances” or mutual controls between separately elected or appointed institutions
(presidency, house, senate, court). They include term limits for the president,
limited presidential veto of congressional legislation, senate rules permitting a
qualified minority to block decisions, senatorial ratification of presidential
appointments, congressional appointment of officers and control of administrative
agencies, congressional impeachment of the president, and judicial revision of
legislation.

Recent analyses have formally shown how these counter-weighting mechanisms
play in favor of power sharing between institutions and as equivalent devices to
supermajority rules for decision-making. The obstacles introduced by the numer-
ous institutional checks may stabilize socially inefficient status quo policies, but
they also guarantee that most important decisions are made by broad majorities
able to prevent the imposition of a small, or minority, group’s will. With similar
analytical insight but a different evaluation, other analyses have remarked that
separate elections and divided governments create a “dual legitimacy” prone to
“deadlock;” that is, legislative paralysis and interinstitutional conflict (Hammond
and Miller 1987; Riggs 1988; Neustadt 1990; Linz 19904a; Cox and Kernell 1991; Riker
1992; Krehbiel 1996, 1998; Brady and Volden 1998; Cameron 2000; Dahl 2002;
Colomer 2005b).
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Another two variants of political regime with separate elections for the presi-
dency and the assembly have developed. The first, usually called “presidential-
ism,” have eventually emerged in almost all twenty republics in Latin America
from the mid- or late nineteenth century, including in particular Argentina,
Brazil, Chile, Colombia, Costa Rica, Mexico, Peru, Uruguay, and Venezuela. As
mentioned, some founding constitution makers in these countries claimed to be
imitating the United States Constitution, but, in contrast to the preventions
against one-person’s expedient decisions introduced in the USA, some of them
looked farther back to the absolutist monarchies preceding any division of
powers and mixed regimes and aimed at having “elected kings with the name
of presidents” (in Simén Bolivar’s words). The distinction between US-style
checks-and-balances, unified government in presidential regimes, and “presiden-
tialism,” which can be referred to Madison, Jefferson, and Hamilton, respectively
(according to Burns 1965), was already remarked in old constitutional studies for
Latin America (Garcia Calderon 1914; Fitzgibbon 1945; Loewenstein 1949; Stokes
1959; Lambert 1963).

Presidential dominance has been attempted through the president’s veto power
over legislation and his control of the army, which also exist in the USA, supple-
mented with long presidential terms and re-elections, unconstrained powers to
appoint and remove members of the cabinet and other highly-placed officers,
legislative initiative, the capacity to dictate legislative decrees, fiscal and adminis-
trative authority, discretionary emergency powers, suspension of constitutional
guarantees, and, in formally federal countries, the right to intervene in state affairs.
The other side of this same coin is weak congresses, which are not usually given
control over the cabinet and are frequently constrained by short session periods
and a lack of resources (Linz 1990a; Shugart and Carey 1992; Linz and Valenzuela
1994; Aguilar 2000; Cox and Morgenstern 2002; Morgenstern and Nacif 2002).
Proposals for reform have included moves towards all the other regime types,
including semi-parliamentarism (Nino 1992), Westminster features (Mainwairing
and Shugart 1997), US-style checks-and-balances (Ackerman 2000), and multi-
party parliamentarism (Colomer and Negretto 2005).

The second variant, usually called a “semi-presidential” regime, but also “semi-
parliamentary,” “premier-presidential,” or “dual-executive,” had been experimen-
ted with in Finland and Germany after the First World War but was more
consistently shaped with the 1958 constitution of France. Similar constitutional
formulas have been recently adopted in a few countries in Eastern Europe, includ-
ing Lithuania, Poland, Romania, and Russia, as well as a number of others in
Africa. With this formula, the presidency and the assembly are elected separately, as
in a checks-and-balances regime, but it is the assembly that appoints and can
dismiss a prime minister, as in a parliamentary regime. The president and the
prime minister share the executive powers in a “governmental diarchy” (Duverger
1970, 1978, 1980; Duhamel and Parodi 1988).
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At the beginning of the French experience it was speculated that this constitu-
tional model would produce an alternation between presidential and parliamentary
phases, respectively favoring the president and the prime minister as a one-person
dominant figure. The first phase of the alternation was indeed confirmed with
presidents enjoying a compact party majority in the assembly. In these situations,
“the president can become more powerful than in the classical presidential regimes,”
as well as more powerful than the British-style prime minister because he accumu-
lates the latter’s powers plus those of the monarch (Duverger 1998). The second,
parliamentary phase was, in contrast, not confirmed, since, even if the president
faces a prime minister, a cabinet, and an assembly majority with a different political
orientation, he usually retains significant powers, including the dissolution of the
assembly, as well as partial vetoes over legislation and executive appointments,
among others, depending on the specific rules in each country. This makes the
president certainly more powerful than any monarch or republican president in a
parliamentary regime. (A gradual acknowledgment that a significant division of
powers exists in the “cohabitation” phase can be followed in more recent works in
French by Duverger 1986, 1996, 1998). There can, thus, indeed be two “phases,”
depending on whether the president’s party has a majority in the assembly and can
appoint the prime minister or not; however, the two phases are not properly
presidential and parliamentary, but they rather produce an even higher concentra-
tion of power than in a presidential regime and a dual executive, respectively. (See
also discussion in Bahro, Bayerlein, and Veser 1998; Sartori 1994; Elgie 1999).

2.2 FElectoral Rules

The second set of constitutional rules mentioned above regulates the relationships
between citizens and public officers by means of elections. A long tradition of
empirical studies, usually focusing on democratic regimes during the second half of
the twentieth century, has assumed that elections and electoral systems could be
taken as an independent variable from which the formation of political parties and
other features of a political system derive (Duverger 1951; Rae 1967; Grofman and
Lijphart 1986; Taagepera and Shugart 1989; Lijphart 1994; Cox 1997; Katz 1997). But
an alternative point of view emphasizes that it is the governments and parties that
choose constitutional rules, including electoral systems, and, thus, the role of the
dependent and the independent variables in the previous analytical framework
could be upside down (Grumm 1958; Lipson 1964; Sirlvick 1982; Boix 1999;
Colomer 2004, 20054a).

Most modern electoral rules originated as alternatives to a traditional electoral
system composed of multimember districts, open ballots permitting individual
candidate voting, and plurality or majority rule. This understudied type of
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electoral system was used very widely in local and national assemblies in pre-
democratic or early democratic periods before and during the nineteenth century;
it is still probably the most common procedure in small community, condomin-
ium, school, university, professional organization, corporation board, and union
assemblies and elections; and it has also been adopted in a small number of new
democracies in recent times. It appears indeed as almost “natural” and “spontan-
eous” to many communities when they have to choose a procedure for
collective decision-making based on votes, especially because it permits a varied
representation of the community.

But while this set of rules can produce fair representation, at the same time it
creates strong incentives for the formation of “factional” candidacies or voting
coalitions, which are the most primitive form of political parties. In elections in
multimember districts by plurality rule, factions or parties tend to induce “voting
in bloc” for a closed list of candidates, which may provoke a single-party sweep.
Once partisan candidacies, partisan voting in bloc, and partisan ballots emerged
within the framework of traditional assemblies and elections, political leaders,
activists, and politically motivated scholars began to search for alternative electoral
systems able to reduce single-party sweeps and exclusionary victories (Duverger
1951; see also LaPalombara and Weiner 1966; and the survey by Scarrow 2002).

During the nineteenth and early twentieth centuries, new electoral procedures
were invented and adopted as innovative variations of the traditional system
mentioned above. They can be classified into three groups, depending on
whether they changed the district magnitude, the ballot, or the rule. The first
group implied a change of the district magnitude from multimember to single-
member districts, of course keeping both individual candidate voting and major-
itarian rules. With smaller single-member districts, a candidate that would have
been defeated by a party sweep in a multimember district may be elected. This
system, thus, tends to produce more varied representation than multimember
districts with party closed lists, although less than the old system of multimember
districts with an open, individual candidate ballot. The second group of electoral
rules introduced new forms of ballot favoring individual candidate voting despite
the existence of party candidacies, such as limited and cumulative voting, while
maintaining the other two essential elements of the traditional system: multi-
member districts and majoritarian rules. Finally, the third group of new electoral
rules implied the introduction of proportional representation formulas, which
are compatible with multimember districts and also, in some variants, with
individual candidate voting, and permit the development of multipartism
(Colomer 2006).

Different electoral rules and procedures create different incentives to coordinate
the appropriate number of candidacies (as has been emphasized by Cox 1997).
However, coordination may fail, especially under restrictive formulas based
on plurality rule that may require paramount efforts to concentrate
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numerous potential candidates into a few broad, potentially winning candidacies.
By analyzing party systems and elections over long periods and, in some studies,
within each country, it has been shown that electoral systems based on plurality or
majority rules tend to remain in place only to the extent that two large parties are
able to attract broad electoral support and alternate in government. But when
multiple parties develop in spite of and against the incentives provided by the
existing majoritarian system and through coordination failures, they tend to adopt
more permissive electoral rules, especially proportional representation formulas.

Generally, the choice of electoral systems follows what can be called “Micro-
mega’s rule,” by which the large prefer the small and the small prefer the large: a few
large parties tend to prefer small assemblies, small district magnitudes, and rules
based on small quotas of votes for allocating seats, such as plurality rule, while
multiple small parties tend to prefer large assemblies, large district magnitudes,
and large quotas such as those of proportional representation. Nowadays, more
than 8o percent of democratic regimes in countries with more than one million
inhabitants use electoral systems with proportional representation rules (Lijphart
1994; Blais and Massicotte 1997; Colomer 2004, 20054).

The relevant implication of this discussion for constitutional analysis is that
electoral systems are intertwined with party systems, which in turn shape the
relations between the legislature and the executive. All these elements define
different types of political regime.

3 CONSTITUTIONAL REGIME TYPOLOGIES

Traditional legalistic classifications of constitutional regimes focused, in addition
to the distinction between autocracy and democracy, on the difference, within the
latter, between “parliamentary” and “presidential” regimes (see, for example,
Duverger 1955; Verney 1959; and the compilation by Lijphart 1992). The introduc-
tion of a second dimension, the electoral system, discussed in the previous section,
makes the classification of democratic regimes more complex. In particular, within
parliamentary regimes one can distinguish between those using majoritarian
electoral rules, which typically imply that a single party is able to win an assembly
majority and appoint the prime minister, and those using proportional represen-
tation, which correspond to multiparty systems and coalition cabinets. Presidential
regimes and their variants, in contrast, are less affected by the electoral system
dimension since at least one of the systems, the one for the election of the
president, must be majoritarian and produce a single absolute winner.
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What has possibly been the most influential political regime typology in recent
comparative studies is based on the two institutional dimensions mentioned and
the corresponding degrees of concentration of constitutional and party powers
(Lijphart 1984, 1999). Lijphart primarily analyzes the “executives—parties” dimen-
sion; that is, the relation between cabinets and parliaments and the set of party and
electoral systems, as well as a number of other highly-correlated variables (while
another dimension not to be discussed here regards the degree of territorial
centralization). By statistical correlations and factor analysis of the empirical
data, he arrives at a dual political regime typology, organized around the “major-
itarian” (or Westminster) and the “consensus” models of democracy, respectively
characterized by high power concentration and broad power sharing.

This simple empirical dichotomy, however, seems to be a contingent result of the
sample of countries considered, since very few have checks-and-balances, presi-
dential, or semi-presidential regimes (1 percent in the first exercise with twenty-one
countries, 17 percent in the second with thirty-six). Therefore, according to this
widely used typology, such a diversity of political regimes as the parliamentary-
majoritarian of the United Kingdom, the checks-and-balances of the United States,
and semi-presidential of France, among others, are included in the “majoritarian”
type, while the consensus type refers to parliamentary-proportional regimes,
mostly located in continental Europe. (For methodological critiques and alterna-
tive operational proposals, see Bogaards 2000; Taagepera 2003.)

Other approaches to the way different constitutional regimes work do not focus
on a priori analysis of institutions but give primacy to the role of political parties.
Some authors have promoted broad uses of the categories of “unified” and
“divided” government. This new dual typology was initially applied to the analysis
of the United States, where a “unified government” with the president’s party
having a majority in both houses of Congress has existed for only 59 percent of the
time from 1832 to 2006, while “divided government,” which was very frequent
during the second half of the twentieth century, implies that two different political
party majorities exist in the presidency and Congress. However, US congressional
rules have traditionally included the ability of 40 percent of senators to block any
decision by filibustering, which has almost always made the president’s party
unable to impose its decisions on its own. This could explain why no significant
differences in legislative performances between periods of “unified” and “divided”
governments have been observed (as persistently reported by King and Ragsdale
1988; Mayhew 1991; Fiorina 1992; Cox and McCubbins 1993; Peterson and Greene
1993; Edwards, Barrett, and Peake 1997; Epstein and O’Halloran 1999; but see
discussion in Howell, Adler, Caneron, and Riemann 2000; Conley 2003).

Assuming that, in order to prevent deadlock, a situation of divided government
(and, in the United States, almost any real situation) may lead to negotiations
between the president’s and other parties to form a sufficient congressional
majority to make laws, it has been postulated that the absence of a single-party
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parliamentary majority in a parliamentary regime should also be characterized as
“divided government.” The integration into the same category of both the congres-
sional minority president in a regime of separation of powers and the typical
multiparty coalition or minority government in a parliamentary-proportional
regime would make the USA “not exceptional” (Laver and Shepsle 1991; Elgie 2001).

A related approach also integrating institutions and parties in the same count
centers on so-called “veto-players” (Tsebelis 1995, 2002). In this approach, political
regimes can be analyzed for how many veto-players exist, which may have sign-
ificant consequences on the degree of complexity of policy decision-making. In the
analysis of parliamentary systems, the number of veto-players turns out to be
equivalent to the number of parties in government, thus not taking into account
whether they are pivotal or superfluous to making the coalition a winning one (a
subject largely discussed, in contrast, in the literature on coalition formation, as
well as that on power indices, as revised by Felsenthal and Machover 1998; Leech
2002). In checks-and-balances and similar regimes, the number of veto-players
increases with the number of “chambers” (including the presidency) with different
partisan control. A single veto-player situation would be equivalent to “unified
government” as defined above, thus also making parliamentary and checks-and-
balances and related regimes equivalent when the decision-power is highly con-
centrated.

In contrast to other approaches, this may result in non-dual classifications, since
not only one or two, but several numbers of veto-players can exist in a political
system. However, this approach pretends to analyze how political institutions work
in practice, not the a priori characteristics of different constitutional formulas,
which does make it less appealing for constitutional choice, advice, or design. The
exclusion of the electoral stage from the analysis tends even to blur the fundamen-
tal distinction between autocracy and democracy. From the perspective provided
by the veto-player approach, single-party governments would work in the same
way independently of whether they were autocratic or democratic (for methodo-
logical critiques, see Moser 1996; Ganghof 2005).

Taking into account the analyses of both the relations between the executive and
the legislature and the electoral rules previously reviewed, a more complex five-fold
typology of democratic constitutional regimes can be derived. The relatively high
number of a priori, polar types here considered does not presume that there are
always significant differences in the working and proximate outcomes of all of
them, but it does not preclude potentially interesting empirical findings that more
simple or dualistic typologies may make impossible to observe. Empirical analyses
may reduce the number of relevant types when, for the purposes of the problem
under scrutiny, some of them may appear to be collapsed into a single one. But this
may be a result of the analysis rather than an a priori simplifying assumption. From
lower to higher degrees of concentration of power, the types of constitutional
regimes previously discussed are:
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parliamentary-proportional (e.g. Germany, the Netherlands);
checks and balances (e.g. United States, Indonesia);
semi-presidential (e.g. France, Poland);

presidentialist (e.g. Argentina, Mexico);
parliamentary-majority (e.g. United Kingdom, Canada).

N

Note that types 1 and 5 correspond to the classical category of “parliamentary”
regime, here drastically split for different party systems and electoral systems, while
types 2, 3, and 4 are variants of the classical category of “presidential” regime as
discussed in the previous section. Regarding the other typologies reviewed above,
the “consensus” model would correspond to type 1, while the “majoritarian” model
would include types 2, 3, 4, and 5; type 1 would usually be associated with “divided
government,” while types 2, 3, and 4 would alternate between “divided” and
“unified” governments, and type 5 would usually be associated with “unified
government;” there could be multiple veto-players in types 1, 2, 3, and 4, although
not always, while type 5 would tend to have a single veto-player with higher
frequency. Thus, the different typologies here reviewed only agree on considering
types 1 and 5 as extreme, respectively implying diffuse and concentrated power,
while types 2, 3, and 4 are differently classified, either together with any of the two
extreme types or as intermediate ones.

4 CONSTITUTIONAL CONSEQUENCES

It has been repeatedly postulated that different constitutional formulas have
different consequences on politics, policy, and the polity. The “proximate” political
consequences of different constitutional arrangements regard mainly the type,
party composition, and degree of stability of governments. The rest of the conse-
quences should be considered relatively “remote,” indirect, and perhaps identifi-
able in terms of constraints, limits, and opportunities, rather than determining
specific decisions or outcomes. They may affect economic and other public policy-
making, as well as the corresponding performance, but only partially. Also, differ-
ent constitutional formulas may help democracy to endure or facilitate its
shortening. On all of these levels, significant and interesting empirical correlations
between different constitutional formulas and outcomes have been found. But
these correlations do not always go together with the specification of the mechan-
isms by which they may exist; in particular, how different types of governments
may be linked to different policy performances, and how the latter may be related
to the duration of democratic regimes.
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4.1 Government Formation

In parliamentary regimes with majoritarian electoral rules, a single party, even with
minority electoral support, usually finds sufficient institutional levers to form a
government. This tends to make these governments more internally consistent and
more durable than multiparty coalition or minority governments typical of par-
liamentary regimes with proportional representation, which are more vulnerable
to coalition splits, censure, or confidence-lost motions, and other events and
strategies provoking anticipated elections (Grofman and Roozendaal 1997; Strom
and Swindle 2002; Smith 2004).

However, relatively stable single-party parliamentary governments, as well as
presidential governments with a president’s party majority in the assembly and
fixed terms, tend to produce more changing and unstable policies than those relying
upon the support of multiple parties or interinstitutional agreements. To under-
stand this, consider that a single-party government is the institutional result of an
election that becomes decisive for all the multiple policy issues that may enter the
government’s agenda. As the “spatial theory” of voting can illuminate, the “single-
package” outcome of political competition in a policy “space” formed by multiple
issues and dimensions can be highly unpredictable. The election may be won on the
basis of a small set of issues that become prominent during the campaign and in
voters’ information driving their vote. But the subsequent single-party government
may havea free hand to approve and implement its preferred policies on many issues,
even if they have not been salient in the previous debate and campaign.

In contrast, in multiparty elections producing coalition cabinets, as well as in
interinstitutional relations involving different political majorities, each party can
focus on a different set of issues, globally enlarging the electoral agenda and the
corresponding debate. In the further institutional process, certain issues (typically
including major domains such as macroeconomic policy, interior, and foreign
affairs) are dealt with separately on single-issue “spaces.” Each of them can usually
be the subject of a broad multiparty or interinstitutional agreement around a
moderate position, which precludes drastic changes and induces policy stability
in the medium or long term. Other issues can be negotiated in such a way that the
minority with more intense preferences on each issue may see its preferred policy
approved, whether through the distribution of cabinet portfolios to parties focused
on different domains (such as finance for liberals, education for Christian-
democrats, social or labor policy for social-democrats, etc.) or through logrolling
among different groups on different issues in congress. This second mechanism
creates different but enduring political supports to the decisions on each issue and
also tends to produce relative policy stability. (Some ideas of this sort can be found
in Blondel and Miiller-Rommel 1988, 1993; Budge and Keman 1990; Laver
and Schofield 1990; Strom 1990; Laver and Shepsle 1994, 1996; Deheza 1998; Miiller
and Strom 2000).
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4.2 Policy Performance

A seminal analysis of the policy effects of different constitutional regimes and the
type of governments they produce emerged from the study of British politics (see
early discussion in Finer 1975). As seen from this observatory, a parliamentary-
majoritarian regime creating single-party governments on the basis of a minority
of popular votes is the scene of “adversary politics.” This implies two major
consequences: first, electorally minority governments with a social bias are more
prone to be captured by minority interest groups and to implement redistributive
and protectionist policies hurting broad social interests; second, frequent alterna-
tion of socially and electorally minority parties in government produces policy
reversal and instability (including changes in regulations of prices, the labor
market, taxes), which depress investment incentives. The bases for sustained
economic growth seemed, thus, to be damaged by the likely effects of Westmin-
ster-type constitutional rules on government formation and policy-making.

This kind of argument has been tested in a number of studies basically using the
(Westminster) majoritarian/consensus dual typology reviewed in the previous
section. Most empirical findings show no significant differences in the performance
of the two types of political regimes regarding economic growth, although some of
them indicate a slightly better record for consensus democracies on inflation and
unemployment. Better results for the consensus model have been found regarding
electoral participation, low levels of politically motivated violence, women’s
representation, and social and environmental policies (Powell 1982; Baylis 1989;
Lijphart 1984, 1999; Crepaz 1996; Birchfield and Crepaz 1998; Eaton 2000).

Using a different approach, it has also been held that parliamentary regimes with
proportional representation tend to develop broad programs benefiting a majority
of the voters, including redistribution through social security and welfare policies,
in contrast to narrower targets in both parliamentary regimes with majoritarian
elections and presidential regimes. The parliamentary-proportional regimes
appear to be associated with better growth-promoting policies, but they also
have relatively high taxes and public spending, which do not necessarily favor
growth (Persson and Tabellini 2003).

The weakness of empirical relations such as those reported here might reflect a
relative remoteness of the independent variable (constitutional models) from the
dependent one (economic and social performance). Economic growth, in particu-
lar, has indeed many more “proximate” causes than political institutions, such as
capital formation, labor productivity, entrepreneurship, trade, technology
availability, and education. The opposite of “proximate,” which would correspond
to the role of institutions, should be “remote,” since the “proximate” causes just
mentioned may in turn depend on institutions but also on other non-institutional
variables such as climate and natural resources, population, and human capacities.
Regarding institutions, those favoring state effectiveness and an effective judiciary,
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as well as those regulating property rights, contracts, and finances, might be more
relevant to explaining economic growth than certain variants in constitutional
formulas and not necessarily closely related to them. (For recent discussions, see
Hammond and Butler 2003; Alesina and Glaeser 2004; Glaeser, La Porta, and
Lopez-de-Silanes 2004; Przeworski 2004; Acemoglu, Johnson, and Robinson 2005).

A new way to research could be designed by analogy to some recent studies on
the relation between electoral systems and party systems reported above. In both
problems (the relation between electoral systems and party systems, and the
relation between constitutional formulas and economic growth), the main trad-
ition in empirical studies is comparative statics; that is, the comparison of different
supposedly independent variables established in different countries. An alternative
approach would compare different supposedly independent variables within the
same country. In a similar way as changes in party systems have been identified
before and after the change of electoral rules in each country, the rates of economic
growth or other interesting variables could be compared for periods with different
constitutional formulas in each country (including democracy or dictatorship).
This may require difficult collection of data for very long periods. But it
would permit a better identification of the specific effects of changing political-
institutional variables over the background of presumably more constant variables
for each country, such as natural resources and population.

4.3 Democracy Duration

Different constitutional formulas have also been linked to different rates of success
of attempts at democratization and to the duration of democratic regimes. Recent
analyses of political change have emphasized that strategic choices of different
constitutional formulas are driven by actors’ relative bargaining strength, electoral
expectations, and attitudes to risk (Przeworski 1986, 1991; Elster 1996; Elster, Offe,
and Preuss 1998; Colomer 1995, 2000; Geddes 1996; Goodin 1996; Voigt 1999).
A common assumption is that citizens and political leaders tend to support those
formulas producing satisfactory results for themselves and reject those making
them permanently excluded and defeated. As a consequence, those constitutional
formulas producing widely-distributed satisfactory outcomes should be more able
to develop endogenous support and endure. In general, widely representative and
effective political outcomes should feed social support for the corresponding
institutions, while exclusionary, biased, arbitrary, or ineffective outcomes might
foster citizens” and leaders’ rejection of the institutions producing such results. In
this approach, support for democracy is not necessarily linked to good economic
performance, as discussed above, but to a broader notion of institutional satisfac-
tion of citizens’ political preferences. This is consistent with a rational notion of
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legitimacy (Rogowski 1974), it can modeled as a positive relation between institu-
tional pluralism and democratic stability (Miller 1983), and it can be refined with
the concepts of behavioral and institutional equilibrium (Shepsle 1986; Colomer
2001b, 2205a; Diermeier and Krehbiel 2003).

Citizens’ political satisfaction with democratic outcomes has been estimated by
means of measures of congruence between citizens’ preferences and policy-
makers’ positions and through survey polls. From the first approach, it has been
found that cabinets in parliamentary regimes with proportional representation
include the median voter’s preference with higher frequency than those using
majoritarian electoral rules, in both parliamentary and presidential regimes;
proportional representation and multiparties reduce, thus, the aggregate “dis-
tance” between citizens and rulers (Huber and Powell 1994; Powell 2000). Con-
sistent with these findings, an analysis of survey polls in Western European
countries show that political satisfaction with the way democracy works is more
widely and evenly distributed in pluralistic regimes than in majoritarian ones
(Anderson and Guillory 1997).

In general, constitutional democracies favoring power sharing and inclusiveness
should be able to obtain higher endogenous support and have greater longevity
than those favoring the concentration of power. Indeed, empirical accounts show
that democratic regimes are the most peaceful ones, while semi-democratic or
transitional regimes are most prone to conflict, even more than exclusionary
dictatorships (basically because the latter increase the costs of rebellion) (Snyder
1996; Hegre, Ellingsen, Gates, and Gleditsch 2001). Among democracies, parlia-
mentary regimes are more resilient to crises and more able to endure than
presidential ones (Linz 1990b; Stepan and Skach 1993; Mainwaring 1993; Linz and
Valenzuela 1994; Przeworski, Alvarez, Cheibub, and Limongi 2000; but see discus-
sion by Power and Gasiorowski 1997; Cheibub and Limogi 2002). But by using a
three-fold typology that, in consistency with the discussion above, also takes
electoral systems into account, parliamentary majoritarian regimes appear to be
associated with a higher frequency of ethnic and civil wars than presidential
regimes, while parliamentary proportional regimes are the most peaceful ones
(Reynal 2002, 2005). Proportional representation systems also experience fewer
transnational terrorist incidents than majoritarian ones (Li 2005).

Actually, almost no new democracy established in the world during the broad
“third wave” of democratization starting in 1974 has adopted the British-style
constitutional model of parliamentary regime with a two-party system and major-
itarian electoral rules. This may make comparisons based on the dual typology
parliamentary/presidential less reductive for this period since the former type has
become, in fact, largely identified with its variant of proportional representation
elections. But the three-fold typology can illuminate the pitfalls of the British
constitutional model in previous periods, when most new democracies having
adopted this model eventually fell and were replaced with dictatorships.
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The number of constitutional democracies rose enormously during the last
quarter of the twentieth century, encompassing for the first time a majority of
total world population since 1996. This has been the result of a very long-term
evolution, which started in the so-called first and second “waves” of democratiza-
tion (basically corresponding to the aftermaths of the First and Second World
Wars), and accelerated in recent times with the end of the cold war. Thus,
constitutionalism has been increasingly linked to democratization, as noted at
the beginning of this survey.

Among democratic constitutions, there has been a trend in favor of formulas
permitting relatively high levels of social inclusiveness, political pluralism, policy
stability, and democracy endurance. This reflects the relatively greater capability of
pluralistic formulas to generate endogenous support. Not only may citizens obtain
relatively broad satisfaction of their expectations and demands from democratic
institutional formulas requiring the formation of a broad majority to make
collective decisions. Power-seeking politicians may also ultimately reject or aban-
don institutional formulas producing absolute losers and the total exclusion of
relevant actors from power. Of the democratic countries with more than one
million inhabitants, nowadays only less than one-sixth use parliamentary majority
constitutional formulas, while about half are checks-and-balances regimes or
its presidentialist and semi-presidential variants, and more than one-third are
parliamentary-proportional representation regimes (updated from Colomer
20014).

5 CONCLUSION

A number of questions addressed in the previous pages have become key questions
in the political science literature on constitutions and may guide future research.
There is still some room for discussion over the conceptual and empirical adequacy
of the different political regime typologies. A clear distinction should be made
between a priori institutional characteristics of the different models and the actual
working of the samples of cases observed, which are always unavoidably limited
and can thus induce biased inferences. The important role of party systems and
electoral systems in shaping the relations between parliaments and governments is
nowadays generally accepted, in contrast to narrower legalistic approaches that
were typical of constitutional studies a few years ago. But other questions remain
open to more accurate analysis in a comparative perspective. They include the
differences between the US-style “checks-and-balances” model favoring power
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sharing, and the “presidentialist” model, diffused in Latin America and possibly
other parts of the world, favoring the concentration of power and some exclusive-
ness. Also, it is not clear whether the so-called “semi-presidential” model should be
conceived as an alternation between different phases corresponding to alternative
constitutional models rather than as an intermediate type.

The scope of direct political consequences that have been attributed to different
constitutional models also deserves to be revised. Fairly direct consequences may
include different degrees of policy stability and instability, which seem to be
associated, perhaps counter-intuitively, with complex and simple constitutional
frameworks respectively. Regarding economic performance, it would probably be
wise to consider that constitutional formulas may have only an indirect role that
should be put in a broader framework of non-institutional variables. While the
comparative method has been mostly applied to the hypothetical consequences of
different constitutional formulas used in different countries, a temporal dimension
may enhance the analysis. Rates of economic growth or other relevant variables
could be compared not only for different countries with different regimes, but also
for periods with different constitutional formulas in each country, including
democracy and dictatorship.

Finally, theoretical and comparative analyses should help to improve constitu-
tional choice, advice, and design. The present wide spread of democracy in the
world raises new demands for constitutional formulas able to produce efficient
decision-making and broad social satisfaction with the outcomes of government.
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CHAPTER 13

AMERICAN
FEDERALISM AND
INTERGOVERNMENTAL
RELATIONS

ALBERTA M. SBRAGIA

Although scholars have defined federalism in multiple ways, federalism as currently
understood in American political and scholarly debate has to do with the role of
subnational governments as both independent decision-makers and as implemen-
tors of federal legislation.! The use of federalism as a term typically signals a
concern with the independence and political autonomy of subnational govern-
ments in policy-making or with the complex relationships which exist among
levels of government as they carry out policy adopted in Washington.

To what degree should subnational governments be able to act independently?
To what degree are they able to do so? How much power should Washington be
able to exercise? These questions have framed the federalism discussion in the USA
for many decades. Much of the literature argues that the nationalization of the

1 The study of federalism has been multifaceted as it has incorporated works on intergovernmental
relations. Key works in the post Second World War period include Grodzins 1960; Riker 1964, 1975;
Elazar 1962, 1966; Beer 1973, 1978; Wright 1988; Derthick 1970; Peterson, Rabe, and Wong 1986; Conlan
1998; Weingast 1995; Lowry 1992.
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federal system since the 1970s mitigates against subnational governments being able
to bring their discretionary resources to bear on their unique needs. The possibil-
ities of significant policy diversity within the system have therefore been reduced.
In that sense, the “politics of federalism” actually have to do with the politics
of implementation of federally-designed policies and the politics of intergovern-
mental management involved in such implementation rather than with diversity
within the overall federal system.

The complexities of American federalism are such that while some scholars argue
the system has become highly centralized, others focus on the considerable discretion
that state governments still possess. The paradox of American federalism in fact may
lie in that scholars differ so widely in their analysis of—and conclusions about—the
system.

While Samuel Beer views federalism as having been important only in the area of
representation rather than in the recognition of territorial diversity (Beer 1978),
others (Chhibber and Kollman 2004) argue that it is the centralization of authority
in that system which has led to national parties. Some view the concentration of
authority in Washington as a negation of a federal system while others see it as
simply a change in a system which can vary from decentralization to centralization.
Some view the states as counterweights to Washington while others focus on their
technocratic capabilities. While some view the federal system as “coercive,” others
conclude that it reflects a “pragmatic” set of norms leading the federal government
to be relatively sensitive to state concerns (Glendening and Reeves 1984; Elazar
1990; Kincaid 1990; Gormley 2005). While some analysts—especially those con-
tributing to the theoretical literature on political economy—argue from a norma-
tive perspective rather than show an interest in the actual role of
institutions (Rodden 2006), others carry out detailed analyses of what is actually
going on in financial transfers. The literature on federalism in fact seems as
disparate and confusing as the topic it is trying to analyze.

This chapter analyzes the shape of American federalism and concludes by arguing
that the conflict between territorial and functional politics lies at the heart of the
politics of federalism in the United States. National institutions, Congress in
particular, are organized by functional areas whereas the representation of subna-
tional governments’ interest involves the insertion of territorial criteria into that
functionally dominated process. Given the structural dominance of functional
politics in the American national arena, and the weaknesses in the system by
which states and local governments represent their own interests, it is not surprising
that federalism as a value has become of secondary importance in Washington.

Whereas traditional notions of federalism viewed diversity as an intrinsic strength of
a federal system, the increased nationalization of the system is caused by a desire to
achieve more national uniformity and less diversity. The growth of the national
regulatory state has been a major force in triggering such nationalization, especially
as state and local governments have not been exempted from its reach. “Cooperative
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federalism,”2 it is argued, existed when the process of nationalization was much less
advanced; currently the force of mandates and the lack of clout wielded by intergov-
ernmental groups are such that the systemis one of “coercive federalism” (Kincaid 1990,
1996). Still other scholars argue that the federalism in the US “is a continuum in terms of
national-state relations, ranging from nil to cooperative to coercive with the precise
location of a given relationship on the continuum determined by function or com-
ponent of a function concerned” (Zimmerman 2001, 28).

Constitutionally, federalism in the USA involves the relationship between
Washington and state capitals. The Tenth Amendment reads, “The powers not
delegated to the United States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people.” States rather than “subna-
tional” governments are the topic. Governments below the level of state governments
were not included; they do not have constitutional standing. State governments could
notbe abolished but those below the statelevel did not have constitutional protection.

The constitutional protection granted to state governments by the US Consti-
tution does anchor American federalism. Krause and Bowman argue that the
“persistent tension regarding the proper balance of power between the national
government and the states is an enduring feature of American federalism” (Krause
and Bowman 2005, 360). Having acknowledged the role of the states, however, it is
also true that federalism in the USA, when expanded beyond its constitutional/
legal dimension, is characterized by the existence of tens of thousands of local
governments which themselves have organized into national associations and form
part of the so-called “intergovernmental lobby.”

Contemporary federalism, therefore, focuses on the relationship between
Washington and subnational governments. The fact that federalism in the USA is
not limited to the relationship between Washington and state capitals is extremely
important in understanding the political dynamics of American federalism.
Counties, municipalities, public authorities, and special districts (all categorized
as local governments) are, in legal terms, not only constitutionally unprotected but
are “creatures of the state.”

It is true that Krause and Bowman have found intriguing empirical evidence for
the thesis that the partisan color of state governments influences whether Congress
is willing to grant authority to state governments. They conclude that “when
national level Democrats scan state institutions and find Democrats in control,
they are more willing to shift power to the sub national level” (Krause and Bowman
2005, 365). The same holds for national-level Republicans when state-level Repub-
licans are in power (Krause and Bowman 2005). Whether intergovernmental

2 “Cooperative federalism,” Daniel Elazar argued, was a more appropriate description of national
state relations than was “dual federalism.” The latter, in the words of S. Rufus Davis, “envisaged a dual
world of sovereign, coordinate, coequal, independent, autonomous, demarcated, compartmentalized,
segregated, and distinct constitutional personae, the federal and state governments” (Davis 1978, 182 3
cited in Zimmerman 2001, 19; Elazar 1964).
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lobbying constitutes the mechanism through which such partisan coupling is
managed is unclear.

We do know that in practice, constitutional standing and partisan identity
notwithstanding, state governments constantly compete with local governments
for their place in the federal system. The role of state governments is far less
privileged politically than it is constitutionally. Mayors and county officials as
well as governors and state legislators lobby Congress. Cities and counties as well
as state governments implement federal legislation. Mayors and county officials do
not accept the argument that states should have privileged access to Washington.
They do not accept that they should play a secondary role to governors in
intergovernmental politics or in national policy-making. State and local officials
are therefore constantly competing with one another for privileged access to
Washington. “National-state” relations should often read “national-state and
local” relations. Thus, the constitutional dimension of federalism differs very
considerably from the political/policy dimension which has developed.

Access to Washington, however, has become more problematic over time. The
policy-making process in Congress is structured functionally, and the policy
communities which have developed are also functional. That is, they focus on
specific policy areas, and the policy debate is cast in programmatic terms. Many of
the major interest groups are also functionally oriented. By contrast, state and local
governments, when presenting their case, necessarily are focusing on jurisdictional
prerogatives. Their claim is based on territorial rather than programmatic or
functional representation. The claims of territory do not fit easily into a system
which is structured along very different lines.

The conflict between territorial and functional politics lies at the heart of the
politics of federalism in the United States. National institutions, Congress in
particular, are organized by functional areas whereas the representation of subna-
tional governments’ interests involves the insertion of territorial criteria into that
functionally-dominated process. Given the structural dominance of functional
politics in the American national arena, and the weaknesses in the system by
which states and local governments represent their own interests, it is not surpris-
ing that federalism as a value has become of secondary importance in Washington.

1 TERRITORIAL PoLIiTICS

Debates about federalism are very much debates about the claims of territory. They
involve disagreements about the importance of the spatial dimension in govern-
ance, in public policy, and in representation. To what extent should Washington
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legislate in the arena of domestic policy? To what extent should the federal
government pass laws which do not exempt state and local governments? To
what extent should federal monies destined for state and local governments have
“strings” (i.e. conditions) attached? To what extent should the elected officials of a
territorial unit be given access to or be given special standing by Congress? Most
fundamentally, to what extent should states be conceptualized as “polities”
as opposed to “managers” in an “administrative chain of command” with
Washington at its head (Elazar 1981, 71)? Should Congress treat states as it treats
individuals and companies or should states be given special deference?

Some scholars have valued the autonomous role of state (and local) govern-
ments in legislative decision-making for reasons having to do with a defense
against the abuse of power, as an avenue of democratic participation, or as a way
to provide choice for taxpayers. Daniel Elazar and Thomas Dye both have force-
fully argued that states are not simply administrative units or sub-units of the
federal government. Elazar, defined states as “polities” and argued that the states
were not “middle managers” (Elazar 1981). Thomas Dye argued that “state and
local governments are political systems, not administrative units of the national
government. Their primary function remains political, not managerial” (Dye 1990,
4). In this latter view, informed by public choice theory, one of the key political
functions of state and local governments was to “compete for consumer-taxpayers
by offering different packages of services and cost [so that] the closer each con-
sumer-taxpayer can come to realizing his or her own preferences” (Dye 1990, 14).
State and local governments could only compete with one another if they were free
to decide for themselves on the shape of the “package of services” that would be
offered to the consumer-taxpayer.

In practice, the role of the states, however, is very much shaped by the institu-
tional structure of the federal government. The US Senate, in a comparative
perspective, is extremely unusual in that each state elects two senators, regardless
of the state’s population (Lee and Oppenheimer 1999; Tsebelis and Money 1997).
However it is electorates (constituents) from states rather than state governments
themselves which are represented. Functional (policy) interests sometimes have a
territorial dimension in the American Congress, as some policy interests are
territorially concentrated (Sbragia 2004). Nonetheless, even in those cases, the
representatives who speak for such interests are elected by voters; representatives
are accountable to voters rather than to subnational officials. Furthermore, the very
structure of the committee system in both houses of Congress is shaped around
policy areas. Conflict primarily centers around the content of programs as well as
the territorial distribution of programmatic benefits—and not around the role of
subnational governments. Functional interests trump the interests of subnational
governments.

The role of territorial governments—and the difference between functional
and territorial politics—in the political arena becomes clear when examining
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intergovernmental lobbying. When state and local officials, organized in national
associations, go to Washington to lobby, they are representing the interests of
subnational governments rather than that of constituents (although the two may
of course overlap).

The conflict between territorial and functional interests is key to the politics of
federalism. The “institutional self-interest” of subnational elected officials has to
do with maintaining as much authority and control as they possibly can over their
own geographic area. By contrast, the interest of Congress lies in exercising
national control in functionally defined policy areas.

2 TERRITORIAL GOVERNMENTS AND
REPRESENTATION

American states, while constitutionally privileged in that they cannot be abolished
by Washington, are not involved in national decision-making. They do not have a
“seat at the decision-making table” in Washington. The original notion of “dual
federalism” mandated a separation between the national and the state level—each
would legislate in its own “spheres of action” (Kincaid 1996, 29). Thus, state
officials would legislate within their own territory within many policy areas and
the federal institutions would legislate for the entire country in a restricted number
of policy areas. Although originally senators were selected by state legislatures, the
Seventeenth Amendment led to senators being directly elected. The direct election
of senators cut the tie between state-level institutions and national decision-
making.

The Seventeenth Amendment has deeply altered the nature of American feder-
alism. A comparison with the German federal system demonstrates the importance
of direct state representation in the states’ exercise of constitutional prerogatives.
Whereas German federalism allows state governments to be involved in a great deal
of national decision-making, American federalism views state governments as
making decisions which apply only to the residents of their particular state.
While the German state executive branch is represented as an institution in
the national parliament’s second chamber (the Bundesrat), American state
governments are not represented in either the Senate or the House. Governors
are only represented by their national interest groups.

Territorial politics—the representation of territorial interests as expressed
through state governments—is central to the organization of the German federal
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system. Territorial interests can even override partisan differences. The German
equivalent of governors sit in the Federal Republic’s upper chamber. In the USA,
by contrast, governors are not national decision-makers. Governors are lobbyists
in Washington rather than decision-makers, a crucial distinction. While they
can and do lobby at the national level, they are not constitutionally-designated
decision-makers at the federal level as are the German Linder (Cammisa 1995;
Sbragia 1992).

The lack of a “seat” for state governments in Washington means that the latter
can ignore territorially-based claims. Thus, states and localities can be refused
if they claim privileges or exemptions based on federal principles. States are
powerless to prevent the national government from asserting its own jurisdiction
in policy arenas traditionally dominated by subnational governments. This fact
became particularly important as a national regulatory state developed in
the postwar period and shapes the contemporary debate about federalism.
Not surprisingly, therefore, the No Child Left Behind Act “federalized” public
education, an area traditionally dominated by subnational governments. Claims
related to federal principles are not typically found to be compelling. Some
programmatic adjustments will be made and financial assistance may be provided,
but the fundamental decision about whether the federal government will assert its
own authority in a policy area will not typically be influenced by arguments related
to federalism as such.

3 TERRITORIAL INTEREST AND PUBLIC
PoLricy

The issues tied to federalism in the USA are as old as the republic itself. Those, such
as Alexander Hamilton, who argued for a strong national system which would
allow the US to become a major commercial republic, have debated those, such as
Thomas Jefferson, who feared that a strong central government would endanger
the very roots of democracy and liberty. Those debates, while transformed, have
not disappeared. Those who argue for diversity among the American states and
argue against the imposition of federal rules and laws on states confront those who
view broad national policies as the only way to ensure some kind of uniformity for
all citizens regardless of their place of residence.

The rationale of such arguments has varied. The argument for national policies
has been put forth by those who want to achieve equal civil rights for all citizens as
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well as some kind of “floor” in both economic opportunity and social protection.
However, it can also be made by those who want a relatively non-interventionist
government, one which is seen as “market-preserving,” and who do not therefore
want interventionist state governments counteracting the impact of national pol-
icies designed to build (rather than correct) markets (Weingast 1995; Sbragia 2000).
As an example of the latter case, the (Republican) Reagan administration, which
stressed its support of states’ rights, supported business firms when they came into
conflict with state-level administrative agencies (Gormley 2005). When state regu-
lators came into conflict with businessmen, state regulators lost. Federalism was to
be secondary to market forces.

The Reagan administration’s rhetorical support for states rights, however, has
been the norm for those wishing to limit the role of government generally.
Federalism in the USA typically has been emphasized by those interested in less
rather than more government. The assumption has been that many state govern-
ments, if left to their own devices, would be less interventionist than the federal
government has been since the New Deal. Furthermore, such latitude would
encourage competition among the states, with “competitive federalism” being
favorably viewed as most supportive of those incentives conducive to economic
growth and the expansion of markets (Dye 1990; Lowry 1992).

By contrast, those in favor of greater public intervention have typically argued
for a stronger federal role in the belief that Washington would establish a “floor”
higher than that found in many states. Such intervention has historically been tied
to the expansion of the welfare and regulatory state, and thus a centralized feder-
alism has become associated with social protection. Those interested in urban
(rather than state) issues have also argued for a strong federal role in redistributive
policy, concluding that only the federal government has the tools to carry out
redistributive policy without harming the prospects for economic development
(Peterson 1981). In this view, states, engaged in competitive federalism, are unable
to redistribute resources as effectively as can the federal government (Thomas
2000).

More recently, however, those seeking more social protection have begun view-
ing the states rather than the federal government as possible allies (Nathan and
Doolittle 1987, 357). Once conservative Republicans controlled Congress and the
presidency, advocates of the welfare state and environmental protection began
viewing the states as possible counterweights to the conservative policies coming
out of Washington. Governors began being viewed as more pragmatic and less
ideological than their party brethren in Washington, and more willing to consider
policies which were viewed with hostility in Washington. The issue area of climate
change was perhaps the most striking in this respect: while neither President Bush
nor Congress would support legislation restricting carbon dioxide emissions, both
Republican and Democratic governors began experimenting with an emissions
trading scheme (Rabe 2004).
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The view of states as liberal counterweights to Washington is relatively new,
however. More typical has been the view that many state governments, if left to
their own devices, would, in the view of liberals, begin a “race to the bottom,” or in
the view of conservatives, allow market forces to work as they should. The conflict
between a vision based on competitive federalism with its concomitant reliance on
state rather than federal power and one based on centralized federalism with
Washington wielding very considerable power underlies both public policy and
the scholarship—much of it with strong normative overtones—on American
federalism.

Literature interested in the intersection of public authority and markets tends to
make the argument for competitive federalism—the view being that competitive
federalism is “market-preserving.” By contrast, both activists and scholars
interested in either social regulation (such as environmental protection) or social
protection (such as assistance to the needy or rights for the disabled) tend to make
the argument for various degrees of federal preemption of state authority. States
are very engaged in economic development activities—which requires their
competing with one another to keep and attract business firms as well as creating
the infrastructure conducive to business activity (Fosler 1988; Thomas 2000). Many
therefore fear that without the intervention of Washington, competitive federalism
forces generous states to become more conservative in order not to frighten—as
well as to attract—mobile capital. In a similar vein, generous states are viewed as
running the risk of becoming “welfare magnets” so that only federal social policy
can effectively address poverty (Peterson and Rom 1990, 8). Generous states, in fact,
may support federal intervention precisely to avoid being isolated and to insulate
themselves from the forces of competitive federalism.3

3 It should be noted that there is still no scholarly consensus regarding the extent to which
competitive federalism affects welfare policies. Research on competitive federalism and welfare
revolves around the questions of whether more generous benefits have an impact on the location
decision of the poor (namely whether generous states become “welfare magnets”) and on whether
states compete down with neighboring states, reducing benefits if their neighbors reduce them (the
“race to the bottom” hypothesis).

It should be noted that these questions may not be empirically linked, in that political incentives
may induce state policy makers to engage in a “race to the bottom” over welfare benefits even though
more generous benefits do not affect, or only marginally affect, the location decisions of prospective
welfare recipients (Bailey and Rom 2004, 327; Brueckner 2000, 508).

Empirical results on both hypotheses have been mixed. As regards the first hypothesis, some have
found very little evidence of states acting as welfare magnets (Schram, Nitz, and Krueger 1998; Schram
and Soss 1998; Levine and Zimmerman 1999; Allard and Danziger 2000; Berry, Fording, and Hanson
2003) while others do find evidence that supports the welfare magnet hypothesis, although the size of
the effect of welfare benefits on location decisions tends to be small (Bailey 2005; Enchautegui 1997).

As regards the race to the bottom hypothesis, most research has found statistically significant
(although in most cases substantively small) effects, indicating that there is some competition to
reduce welfare benefits among similar states, even though the extent of the impact of this competition
on actual benefit levels is low (Figlio, Kolpin, and Reid 1999; Saavedra 2000; Rom, Peterson, and
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In the real world of policy-making, however, the scene is murkier. Although
Republicans have traditionally been seen as supporters of both more power to the
states and deregulating market forces, it was a Republican president (George W. Bush)
who engineered the No Child Left Behind Act, a piece of legislation which nationalized
public elementary and secondary education in a way that was new to the United States.
While the field of public education had traditionally been viewed as firmly under state
and local control, it became nationalized with relatively little opposition and with
support from key Democratic political leaders in Congress. In fact, President
Bush, although a former governor of Texas, has not emphasized federalism as a value.
In a similar vein, President George Herbert Walker Bush managed to renew far-
reaching federal environmental legislation, legislation which in fact had been originally
passed under the Republican President Richard Nixon. Republican presidents,
therefore, have supported federal legislation which significantly erodes the power of
state governments and which constrains market forces. Programmatic preferences
have overridden claims regarding subnational autonomy.

Furthermore, those Republican leaders who have emphasized federalism, while
agreeing that Washington is too powerful, have also differed very significantly in
their proposals for change. President Nixon did not see “government as the
problem” while President Reagan and Newt Gingrich, the Speaker of the House
of Representatives in 1995-8, wanted to scale back all government at all levels. In
Conlan’s words:

Nixon viewed his federalism strategy as a means of improving and strengthening govern

ment, especially at the state and local levels. His proposals, unlike those of subsequent
Republican reformers, were intended to improve government, not dismantle it. Reagan, in
contrast, viewed his New Federalism proposals as part of a broader strategy to reduce the
role of government in society at every level....Reagan’s positive vision, though heavily
localistic, lacked a strong role for government of any kind. . .. Gingrich argued. .. [that] the
appropriate solution would be to eliminate the national welfare state, root and branch.
(Conlan 1998, 12 14)

In spite of Nixon’s commitment to decentralization, perhaps best symbolized by
revenue sharing, Conlan concludes that “Nixon left behind a federal system that
was probably more centralized than the one he inherited. Federal expenditures for
many domestic functions were increased dramatically, and an unprecedented
federal intergovernmental regulatory presence was institutionalized” (Conlan
1998, 91). It is precisely that outcome which has led most scholars to argue that
although a form of “devolution revolution” has been promised many times, it has
not materialized (Kincaid 1998; Nathan 1996).

Scheve 1998; Berry, Fording, and Hanson 2003; Bailey and Rom 2004). However, some research has
disputed these findings. In particular, Craig Volden has argued that competitive federalism affects the
choices states make with regard to the benefit levels they offer, but not in the sense that they are
engaged in a race to the bottom. Rather, state interaction slows down the increase in benefits, in that
states increase their benefit levels only after their neighbors have also raised them (Volden 2002).
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4 INTERGOVERNMENTAL RELATIONS

Although the constitutional definition of federalism in the USA privileges only
state governments, scholars such as Thomas Dye (1990) invariably included local
governments as components of the federal system. It was that extension of the
federal system which underpinned the term “intergovernmental relations,” a term
which has come to be used interchangeably with federalism in a great deal of
literature. Yet the replacement of federalism, with its political connotations, with
intergovernmental relations, with its administrative and managerial overtones,
was vehemently opposed by scholars such as Dye. And in fact the implicit
assumptions of those two types of analyses are quite different. Federalism
has tended to remain a normative concept subject to political and scholarly
conflict while “intergovernmental relations” revolves around issues of manage-
ment and administration, with administrative rather than political elites playing
a key role.

Nonetheless, in much scholarly literature, the concept of federalism has become
linked to the complex ways in which the system of public authority actually works
in the USA—a system which includes Washington, state capitals, county govern-
ments, municipalities, and special districts as well as school districts has become
entangled with the study of intergovernmental relations to such an extent that the
two terms are often used together to refer to similar phenomena.* Federalism refers
to the constitutional division of powers and authority between the federal govern-
ment in Washington and the state governments of the American states. Intergov-
ernmental relations refers to the complex set of relationships which entangle all
levels of government with one another. The fact that the two terms are often used
nearly interchangeably points to the fact both that power in the American system
has become concentrated in Washington over the last decades and that the rela-
tionship between Washington and other governments does not focus exclusively on
state governments.

The relationships between levels of government incorporated in the term “inter-
governmental relations” (IGR) have increasingly involved administrative officials
who play key roles in operating the system. As scholars of public administration in
particular have focused on the role of such officials, the term intergovernmental
management (IGM) has been introduced into the literature. Federalism, intergov-
ernmental relations, and intergovernmental management therefore coexist uneas-
ily in a disparate literature which is largely segmented and divided between those
who argue from a normative position and those who examine the actual workings

4 In many works, the terms federalism, federal system, and intergovernmental relations are used
interchangeably. See for example Anton 1989; O Toole 2000; Zimmerman 1992; Camissa 1995; Posner
1998; Wright 1990.
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of an intricate system which incorporates both elected officials and administrators.
Deil Wright captures well the evolution of the scholarly discussion in the field of
“federalism” broadly defined:

The concept of federalism has two centuries of U.S. history, tradition, law, and practice
behind it. The concept of IGR has a comparatively short half century of application to the
American context, and it remains a term that falls somewhat short of either standardized or
universal usage. By way of contrast, IGM appeared as a phrase on the public scene only
recently during the 1970s. (Wright 1990, 170)

The reason that intergovernmental relations have received a great deal of attention,
however, is precisely because subnational governments have become so entangled
in the implementation of federal programs. Such programs are adopted by Con-
gress and the implementing regulations, which are in fact the key requirements for
subnational governments, are developed by federal agencies. It is that combination
of legislation and regulation which forms the structure within which subnational
governments can exercise discretion and be subject to constraint. And it is that
structure which maximizes the importance of management within a system of
tremendous complexity.

5 NATIONALIZATION OF PoLIcCYy

It is not surprising that the term intergovernmental relations became popular in
the post-Second World War period. It is in that period that state and federal
functions became entangled in particularly dense ways. The concentration of
power in the American system is tied to both the Sixteenth Amendment, which
allowed Washington to impose a federal income tax, and the New Deal, which
expanded the regulatory and social welfare functions of the federal government.
The income tax gradually allowed the federal government to increase its power
within the federal system because of the amounts of money that flowed into it as
the economy grew. During the Second World War, Washington was able to
“withhold” tax monies from salary checks so that its revenue stream became
more predictable while the tax burden became politically more palatable in that
tax monies were withdrawn weekly or monthly rather than being paid in
lump sums at the year’s end.

State and local governments retained their traditional taxing powers, but their
tax policies became tied to those of Washington in complicated ways. In fact,
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the links became especially noticeable when the second Bush administration
dramatically reduced estate and capital gains taxes, forcing states to decide whether
to “couple” or “decouple” their state tax systems with the federal system.

The question of whether there has been a net centralization of power in the
postwar period is not settled in the scholarly literature. Scholars who focus on
periods in which Washington seems to be moving power back to the states tend to
be more sanguine about the process of “devolution” than are those who examine
the entire postwar period (Donahue 1997). Further, much research focuses on just
one policy sector or examines one institution (the Supreme Court, for example)
(Conlan and Vergniolle de Chantal 2001). Different studies use different time
periods so that it is difficult to draw general conclusions. Finally, as Walker argues,
“in the regulatory, judicial, program, and fiscal areas, no one tendency is consist-
ently dominant” (Walker 2000, 2).

However, the most comprehensive quantitative study on policy centralization in
the period 1947-98 (the data-set consists of public laws and executive orders but
excludes the judicial arena and administrative tools such as waivers) concludes that
“in terms of policymaking authority, the pulls have been far more powerful than
the pushes. Elected federal officials have demonstrated less interest in restoring lost
policymaking power to sub national governments than previously presumed”
(Bowman and Krause 2003, 320). Another, studying the period 1981—2004, exam-
ining three policy sectors, and including legislation, lawsuits, waivers, and part-
nerships in his data, finds “a pattern of growing sensitivity and responsiveness by
federal government to the needs and preferences of the states. Federal funding has
increased, unfunded mandates have declined” (Gormley 2005, 2—26). Yet, as
Gormley points out, “for every waiver that is granted, the federal government
extracts some concessions that require states to make policy adjustments they
would rather not make....Thus what the federal government perceives as flex-
ibility and responsiveness, state governments perceive as micro-management and
red-tape” (Gormley 2005, 27).

The judgment about the relative balance of power between Washington and
subnational governments has to do with the benchmark being used. If the bench-
mark is the period of cooperative federalism in which even regulatory laws
exempted state and local governments in deference to the norms of federalism,
there has clearly been a net centralization of power. If the benchmark, however,
moves to the period when a host of laws dealing with social regulation (such as
environmental policy) were being adopted with inflexible provisions leading to
lawsuits (Kelemen 2004, 68), and which led to the label of “coercive federalism,”
Gormley’s findings seem rather different. In that case, the kind of responsiveness
found by Gormley seems like “pragmatic” federalism rather than the coercive
federalism symbolized by that initial phase of building the American regulatory
state.
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6 MONEY AND REGULATION

The building blocks of intergovernmental relations are federal monies and federal
regulation. Both are highly visible federal interventions. From the point of view of
subnational governments, grants are positive and regulation is much more mixed.

Federal monies became increasingly important to states and localities in the
1960s. Such monies came in different forms depending on the decade and the
programs involved.

Categorical grants in aid were particularly restrictive so that the advent of
revenue sharing and block grants in the Nixon administration were viewed as a
boon to intergovernmental flexibility. However, as federal deficits began to balloon,
such monies became increasingly controversial. The Carter administration initially
cut back aid, and the Reagan administration subsequently dramatically limited
financial assistance to subnational governments. Revenue sharing was terminated
in 1986.

The federal government became more generous under the first President Bush,
under President Clinton, and in the second President Bush’s first term. Nonetheless,
in 1980, federal grants were 16 percent of federal outlays, and they did not reach that
level of priority until 1999 (although they were 14 percent or higher between 1993
and 1999). In 2001-3, the figure rose to 17 percent and in 2004 federal grants were 18
percent of federal outlays (Gormley 2005, 32). Block grants became more prominent
under both the Reagan and Clinton administrations. Even though the second
President Bush proposed block grants, Congress refused to approve them and
only established four new block grants during his first term (Gormley 2005, 10).

In the period between 1981 and 1995, the federal government became particularly
interventionist as federal mandates became almost routine. Some mandates
involved complete federal preemption while others underfunded the activities
subnational governments were required to take. However, it was the so-called
“unfunded mandates” which became particularly visible as governments began
to quantify their cost.

The burden of mandates was not surprising as the 1980s witnessed the creation of
more intergovernmental regulatory programs than did the 1970s. As Posner points
out, “mandates as a term can potentially apply to a wide range of policy actions...
including grant conditions, cross-cutting requirements, cross-over sanctions, partial
preemptions, and total preemption” (Posner 1998, 9—11). From the point of view of
state and local governments, they became ever more onerous (Posner 1998, 223;
Conlan 1998, 192). Imposing costs on subnational governments through mandates
was a “free” way for Congress to act without contributing to the federal deficit.

As Congress in the 1970s began to adopt new legislation in the area of social
regulation (in contrast to the economic regulation imposed by the New Deal),
subnational governments began to feel the “bite.” Prior to that time, state and local
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governments had been exempt from major regulatory statutes adopted by Congress
(Posner 1998, 22—3). However, as the value of federalism as traditionally defined
gradually waned, state and local officials found themselves subject to the same
kinds of constraints and regulations as individuals and companies. The lack of
funds accompanying such restrictions only made the situation worse. In spite of
President Reagan’s view of government, the g9th Congress, for example, passed
environmental legislation which imposed significant new costs on subnational
governments (Conlan 1998, 193).

The decreasing influence of state and local government officials in Congress was
at least partially due to their fading influence in their political parties. As long as
they had been influential in the two political parties, they exerted informal influ-
ence in Congress. (The fact that mayors and county officials were important actors
in parties helps to explain why governors were never able to become the “supreme”
subnational leaders and had to compete with county and municipal elected
officials for influence). Once they lost their leverage in the nomination process,
their political clout in Congress declined. In fact, state and local officials competed
with congressional candidates for money and visibility. Deference to the norms of
federalism declined (Posner 1998, 79—80).

The Unfunded Mandates Reform Act (UMRA), adopted in 1995, was initially
seen as a major force in restoring the balance between Washington and subnational
governments. State and local governments were to be protected from mandates
which cost them money. Yet in fact, mandates continued to be adopted (Posner
1998, 182, 190). The Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 reformed welfare and while providing generous block grants also
imposed numerous new requirements on the states (Posner 1998, 189; Weaver
2000; Winston 2002). Although that reform was a major example of devolution,
it gave states flexibility while also constraining them.

In the first term of the second Bush administration, waivers from federal require-
ments became particularly important in the area of Medicaid. That program, more
expensive than Medicare, was consuming roughly 20 percent of state budgets by 2003.
The waivers granted by the Bush administration allowed states both to improve the
quality of care and to cut the number of beneficiaries. States did both, and, to critics,
those states who used their waivers to cut the number of beneficiaries in an effort to
control rising costs symbolized the problems created for vulnerable populations when
the federal government loosened its regulatory grip. However, the need to
obtain waivers is seen by many state officials as emblematic of the problems with
federal controls on the states. Jeb Bush, Republican governor of Florida, argued:

States should not need waivers to establish meaningful co payments, charge fair premiums,
target care for certain populations or geographic areas. States should be able to implement
managed care in its various forms, establish nursing home diversion programs, or imple
ment consumer directed care, without first seeking waivers from Washington. (Serafini
2003, 1078)
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7 INTERGOVERNMENTAL LOBBYING:
FuNcTIONAL vS. TERRITORIAL CLAIMS

Given that state governments are not represented in the US Senate, they, along with
their local counterparts, can only make their views known through lobbying. In
that sense, they are similar to other interests. In fact, state and local governments
have organized governmental interest groups who represent governments rather
than voters. The emphasis here is on the plural, for subnational officials do not
speak with a unitary voice. County officials belong to the National Association of
Counties, municipalities belong to the National League of Cities, mayors of big
cities belong to the US Conference of Mayors, and state legislators belong to the
National Conference of State Legislatures. Collectively, these groups are known as
the “intergovernmental lobby.”

Their lobby is often as—if not more—interested in who will control the process
of implementation than it is in the actual programmatic contents of legislation.
Subnational officials, when organized into public interest lobbies, represent a
“spatial or geographic interest” above all. As Ann Commisa, drawing on work by
Donald Haider, points out:

Government lobbies have a spatial interest (maintaining authority over their own geo
graphic sphere) as well as a functional (policy) interest. While government lobbies are
interested in particular policies, they...are also interested in the spatial dimension of any
policy, that is, who will have the authority in implementation and control over the
funds. ... Subnational governments are interested in the process of policy (that is, who
implements it) to a greater extent than its outcomes. (Cammisa 1995, 25; Haider 1974)

The intergovernmental lobby faces two key problems. The first is that Congress is
organized by policy area. Committees are organized by functional area, and
functional interest groups and policy communities have grown around each policy
arena. For example, interest groups representing low-income groups were actively
involved with the legislation dealing with welfare reform (Winston 2002). Bene-
ficiaries of programs are critical to lobbying efforts (Anton 1989), and they are not
interested in the intergovernmental dimensions of legislation unless it affects
benefits in some fashion. There is a “mismatch” therefore between the “program-
matic” structure of Congress and of policy communities and the “spatial” concerns
of the intergovernmental lobby.

The dilemma is particularly acute because the lobbies representing governments,
especially those representing elected officials such as the National Governors
Association, at times come into conflict with lobbies representing state program
officials lobbying for a particular program. In a sense, governors can come into
conflict with the members of their own executive branch who are programmatic-
ally committed and who view mandates as useful in giving them leverage in budget
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battles back home. Lobbyists for the National Governors Association spend a good
deal of time “fighting organizations of state bureaucrats” (Posner 1998, 83) “picket
fence federalism” presents real problems for elected officials fighting to retain
control over programs.

Secondly, the intergovernmental lobby finds it very difficult to create and sustain
internal cohesion. Levels of government compete with one another. Mayors want a
direct relationship with Washington, whereas governors argue that states are best
equipped to allocate resources to lower levels of government. Counties for their
part argue that they are the critical local units. Given that the federal system
assumes that the federal government will not itself deliver services, the competition
among other governments to be the key service provider in any policy area can be
fierce. Furthermore, partisan divisions can also be important. For example, during
the debate over welfare reform, the Republican Governors Association “played a
central role with the bipartisan...NGA stymied by internal dissension...about
funding formulas” (Winston 2002, 44).

The problem of cohesion is so serious that intergovernmental lobbies are far less
effective than one might imagine, especially when they are confronting function-
ally-based interests. Even if they can agree on general positions, they find it difficult
to agree when it comes to specific proposals. Even though competition among
subnational officials has been a truism, the partisan splits within those groups are
multiplying the problems they face. The usual divisions based on territorial
diversity are being exacerbated it seems by partisan cleavages which are deeper
than they have been previously.

8 CONCLUSION

Contemporary American federalism is unsettled and so is the scholarly literature.
Perhaps that is to be expected for as Anton has argued, the federal system is one “in
which relationships among goverments are permanently unstable” (Anton 1989,
231). The federal system is extraordinarily complex precisely because it is
so intergovernmental, involving all types of local as well as state governments.
These governments compete with one another, with the federal government being
able to choose the winners.

The federal system presents a clear challenge to political scientists interested in
understanding how territorially-based claims, programmatic outcomes, adminis-
trative dynamics, and political parities intersect. The nationalization of policy has
proceeded in spite of attempts to reverse that process, and thus the system is like an
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archeological dig with some programs showing the scars of attempted “devolution”
coexisting with new programs which impose new requirements on subnational
governments. Identifying systematic patterns across policy areas and programs and
across defined time periods represents a huge methodological challenge for the
discipline.

The twentieth century has been one of overall policy centralization coexisting
with the fact that state and local governments have taken on new functions
themselves. Federalism as a norm or as a value has in practice been downgraded.
Both Republicans and Democrats, presidents and Congress members, have
typically chosen to impose policy preferences on subnational governments while
making concessions in terms of the conditions attached to implementation.
The strategic decisions about public policy, however, have been taken in Washing-
ton without much consideration of the “federal dimension.”

Such centralization has been due to multiple factors, but the difficulty of
maintaining the strength of territorial politics in a system characterized by insti-
tutions dealing with functional issues and the fragmentation of the intergovern-
mental arena itself are two components. The fragmentation of the “subnational”
government universe almost guarantees that federalism will be defined by national
rather than subnational institutions. The lack of a unified “territorial” interest
which can be easily mobilized and articulated has led to programmatic policy goals
trumping those of territory. Functional interests consistently outweigh territorial
ones; subnational elected officials are unable to defend their jurisdictional
prerogatives.

Beneficiaries of federal programs, organized into coalitions, typically do not give
priority to territorially-based claims unless those claims support programmatic
goals. Given the role that beneficiaries play in the federal system (Anton 1989) and
given the lack of cohesion of the intergovernmental lobby, it is not surprising that
territorial claims often do not find a receptive audience in the United States.

It is important, however, to understand better the conditions under which
territorial claims do matter. Given the current state of the field, it will be important
to study systematically the dynamics of intergovernmental relations across mul-
tiple policy areas in order to move beyond the use of case studies. Data-sets need to
be developed so as to allow researchers more easily to build on each other’s work.
Case studies, however, will continue to contribute to our understanding of the
administrative politics intrinsic to making the federal system work. Issues of
research design need to be more explicitly taken into account when using the
case study method to study administrative politics.

Perhaps the most important intellectual step that needs to be taken in the next
phase of scholarly research, however, is to integrate the study of American
federalism into the emerging field of comparative federalism. Comparisons with
Australia, Canada, Germany, and the European Union may well provide new
research questions. The emergence of the European Union, with a policy-making
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system which resembles that of the American in its fragmentation, provides a
particularly useful comparative case (Kelemen 2004; Sbragia forthcoming). Being
able to compare the USA with a another “separated system” (Jones 1994, 2) should
facilitate the development of theoretical frameworks which have heretofore been
lacking.

While the study of American federalism has been viewed by many political
scientists as much less theoretically interesting than the study of federal institutions
such as Congress, integrating the study of such federal institutions into the study of
federalism may lead to both better theory and a better understanding of the
American political system as a whole. The use of comparison, when judiciously
implemented, seems to be the best bet for improving the theoretical sophistication
of the study of American federalism.
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CHAPTER 14

COMPARATIVE
FEDERALISM

BRIAN GALLIGAN

There is a resurgence of interest in federalism at the beginning of the twenty-first
century, most notably in the institutional reconfiguration of Europe (Filippov,
Ordeshook, and Shevtsova 2004) which is at the “epicenter” of a worldwide
“federalizing tendency” (Russell 2005, 13). According to Imbeau (2004, 13), “we
can view federal systems as historical experiments at sharing policy responsibilities
and look at them as working models of a new global order.” Federalism is a defining
feature of many national systems of government and is spreading to others. During
the last half-century, federalism has proved its resilience and flexibility in the older
established federations of the United States, Switzerland, Canada, and Australia.
Federal constitutions were successfully reestablished in Germany and Austria,
countries with long federal traditions, after the Second World War. While there
were some notable failures of postwar federations that were artificially cobbled
together by military victors or retreating colonial powers (Franck 1968), federalism
has taken root in a number of Asian countries, most notably India, but also
Malaysia, as well as Latin America with Argentina, Brazil, Venezuela, and Mexico
becoming, to some extent, federal. Within Europe, some traditionally centralist
countries have become more federal, most notably Spain with autonomous regional
communities, and Great Britain with devolution to Scotland, Wales, and Northern
Ireland. In addition, Belgium has become effectively a federal country as a way of
accommodating its distinct French- and Dutch-speaking peoples. If federalism has
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not fared well in Africa, it remains an essential part of the Nigerian constitution,
while South Africa has adopted significant federal features in its new constitution.

The discussion of the chapter moves from consideration of the changing global
environment that favors federalism to the more familiar structures of country-
specific federal systems. Subsequent sections examine the robustness and flexibility
of federalism that result from its particular blend of institutions and depend upon
a highly developed civic and constitutional culture. But first we examine the
changing international environment and historical setting of federalism and its
fit with the changing global order.

1 FEDERALISM AND A CHANGING WORLD

Federalism’s resurgence is in part due to its compatibility with the new world order
and the jettisoning of national sovereignty orthodoxy. The world environment has
changed from the twentieth century’s primary focus on national sovereignty and
centralized government to the twenty-first century’s concern with cosmopolitan-
ism and multiple sphere government.

One notable change is the decline of Keynesianism in favor of neoliberal
economics, and the collapse of socialism and centralist planning in favor of market
solutions in most domestic economies. Federalism had been considered an obstacle
to managing a capitalist economy by many twentieth-century commentators. Laski
(1939) pronounced “the obsolescence of federalism,” and influenced a generation
of postwar scholars like Gordon Greenwood (1976) from Australia who applied
Laski’s thesis to the supposed needs of postwar reconstruction and managing a
modern economy. Such claims were always exaggerated as the established feder-
ations of the United States, Canada, and Australia flourished, and successful federal
systems were reestablished in Germany and Austria. In any case, the structural
forces of capitalism have changed with combined economic and technological
developments, especially in communications and commerce, producing a version
of globalization that has reduced the relative significance of nation states. Partly in
reaction, and partly sustained by the same technological advances, local
and regional communities and groupings of people are demanding greater partici-
pation, a phenomenon that Tom Courchene (1995) has called “glocalization.”

Federalism is broadly compatible with the post-sovereignty world of the twenty-
first century which is “characterized by shifting allegiances, new forms of identity
and overlapping tiers of jurisdiction” (Camilleri and Falk 1992, 256). As
Andrew Linklater pointed out, “the subnational revolt, the internationalization
of decision-making and emergent transnational loyalties in Western Europe reveal
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that the processes which created and sustained sovereign states in this region are
being reversed” (1998, 113). Hedley Bull (1977) had earlier argued that the world was
moving towards a form of “neo-medievalism” of overlapping structures and cross-
cutting loyalties. “Complex interdependency” (Keohane and Nye 1977) character-
izes much of the modern world of international relations. In contrast, the twenti-
eth-century concern was more with national sovereignty, even though for many
dependent and unstable countries formal sovereignty was often little more than
“organized hypocrisy” (Krasner 1999).

For many federal countries, including new world ones like Australia and Canada
as well as old European ones like Germany, the post-sovereignty world of the future
is in some ways a return to the past. The sweep of political history includes long
periods of sprawling empire when nations became states with varying degrees of
autonomy. The British Empire is a case in point, with Australia, along with
Canada, South Africa, India, and many other countries, becoming nations without
sovereignty through the nineteenth and twentieth centuries, (Galligan, Roberts,
and Trifiletti 2001). Europe and Asia have long histories of complex state arrange-
ments not characterized by sovereign nation states. Great Britain itself, once the
paradigm of a unitary state with a sovereign parliament, has granted devolution to
Scotland and Wales and joined the European Union.

If federalism was at risk in the mid-twentieth century world of nation building
and sovereign nation states, it should thrive in the twenty-first century of complex
interdependency, multiple citizenship allegiances, interdependent and overlapping
jurisdictions, and multiple centers of law and policy-making. As we shall see in the
next sections, federalism is a system of divided sovereignty and multiple govern-
ments with partly separate and partly shared jurisdiction. Adding another inter-
national sphere of governance where some norms and standards are formulated and
collective decisions are made that impinge on a nation’s domestic affairs complicates
things (Lazar, Telford, and Watts 2003), but in ways that are broadly congenial with
federalism. The “paradigm shift” that Ron Watts identifies, is “from a world of
sovereign nation-states to a world of diminished state sovereignty and increased
interstate linkages of a constitutionally federal character” (Watts 1999, ix).

2 FEDERALISM’S INTERPRETERS AND
NATIONAL SETTINGS

Federalism is characterized by two spheres of government, national and state,
operating in the one political entity according to a defined arrangement for sharing
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powers so that neither is sovereign over the other. According to William Riker’s
definition, “the activities of government are divided between regional governments
and a central government in such a way that each kind of government has some
activities on which it makes final decisions” (Riker 1975, 101). For Daniel Elazar,
“the constituting elements in a federal arrangement share in the processes of
common policy making and administration by right, while the activities of the
common government are conducted in such a way as to maintain their respective
integrities.” Elazar summed this up in the neat epigram “self-rule plus shared rule”
(Elazar 1987, 12; italics in original)—self-rule in regional communities and shared
rule at the national level. While this has become a cliché about federalism and is
consistent with Elazar’s approach in American Federalism: A View from the States
(1984), it is somewhat misleading as self-rule and shared rule are features of both
spheres of government in a balanced federal system.

The notion of federalism as an association of associations is an old, and partly
misleading one. The old federal form was a league or confederation of member
states that agreed to share in certain matters of collective decision-making, often
for strategic or trade purposes. An early theoretical exposition is found in Johannes
Althusius’ notion of an association of associations (Carney 1965). This was the
institutional form of the earlier American Articles of Confederation that provided
a weak form of national government, unsuited to raising the taxes and armies
necessary to fight the War of Independence. In 1789, the American constitutional
founders restructured federalism, strengthening central government through mak-
ing its key offices independent of the member states and directly responsible to the
people (Federalist Papers, Numbers 9 and 10; Diamond 1961). In his observations in
Democracy in America, Alexis de Tocqueville affirmed that this American innov-
ation in federal design “rests in truth upon a wholly novel theory, which may be
considered as a great discovery in modern political science”’—namely, making
citizens rather than states or societies, members of the national union (Tocqueville
(1835] 1945, 162).

This grounding of federalism on dual citizenship, that is membership of the new
national union and continuing membership of the older and smaller state unions,
was a major innovation not only in institutional design but also in popular
government. Indeed the two are inextricably linked with the two spheres of
government being independently based in popular sovereignty (Beer 1993). This
helps us answer the question that is sometimes posed as to whether there can be
genuine federalism without democracy. The answer is negative if we are talking
about the modern American or republican form of federalism. Moreover, it is hard
to envisage alternative non-democratic bases to federalism that would be sufficient
to anchor both spheres of government. If this is the case, successful federalism
requires robust democracy in which citizens share membership of two political
communities and participate politically in both. The corollary requirement of such
dual citizenship is real but moderate attachment to both spheres of government.
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Federalism presupposes a sophisticated citizenry with multiple allegiances and a
constitutional culture of limited government.

This is very different from the earlier sociological view that federalism was a
consequence of ethnically diverse societies: as William Livingston put it (1956, 4),
“Federalism was a function not of constitutions but of societies.” William Riker’s
earlier reflections on federalism were based on a similar sociological rationale: he
questioned why Australia bothered with federalism when it had no ethnically based
differences (1964), and argued federalism was trivial without such differences
(1970). Riker, however, was to change his mind about federalism, moving from
sociological to institutional explanations, and from being a New Dealer critic to an
advocate concerned with big government (1975; 1987, xii—xiii). Riker concluded his
federal odyssey on a traditional note that vindicated Madison and the American
founders: “Taking together all federations in the world at all times, I believe that
federalism has been a significant force for limited government and hence for
personal freedom” (1993, 513). This view of federalism as reinforcing a liberal
pluralist system of government in America was shared by Theodore Lowi (1984),
and also by Geoffrey Sawer based upon his reflections on Australian and compara-
tive federalism (1976).

Federalism can provide an institutional basis for ethnically distinct peoples, but
paradoxically that can also facilitate secession, as Donald Horowitz has pointed
out: “federalism can either exacerbate or mitigate ethnic conflict” (Horowitz 1985,
603). In a recent study of federalism and secession in North America, Lawrence
Anderson has a similar warning: “Federalism may actually whet a given region’s
appetite for secession by creating opportunities for conflict and providing the
region with the opportunity and the institutions needed to mobilize support for
secession” (Anderson 2004, 96). Secession of the Southern states of the United
States and Canada’s long-standing national crisis with Quebec separatism are
illustrative cases. Studies of failed federations and attempts to deal with regions
of ethnic conflict provide further evidence of this dangerous aspect of federalism
(Dorff 1994). Federalism is in trouble where there is too little national sense among
the people, and too sharp differences among regionally based ethnic, religious, and
linguistic groups. The ongoing crisis of Canadian federalism is a consequence of
both: Canadians never properly constituted themselves as a sovereign people,
according to Peter Russell (2004), and there has been an ongoing struggle to
head off Quebec separatism that periodically threatens the nation (Smiley 1980).
Federalism failed in Yugoslavia because, as Mitja Zagar (2005, 123) explains, “The
existing constitutional and political system failed to provide for the necessary
cohesion of the multiethnic Yugoslav community.”

Nevertheless, providing an institutional outlet for subnational distinct peoples
as in Switzerland, Canada, Belgium, and India is one of a number of purposes that
federalism serves. More generally, federalism facilitates government in geograph-
ically large countries such as the United States and Australia as well as Canada and
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Germany. Federalism in its modern form was designed by the American founders
to provide a system of decentralized and limited government for liberal and
pluralist societies. This has been its main purpose in the United States, Germany,
and Australia, and also a major purpose in Switzerland and Canada (Sharman
1990). Federalism thrives in polities imbued with civil virtues of moderation,
toleration, and support for limited government. Rather than providing a support
structure for ethnically distinct groups concentrated in subnational states, federal-
ism works best in pluralist countries with multiple interests and geographically
scrambled differences.

3 FEDERAL COUNTRIES

Federalism is a popular form of government. Watts lists twenty-four countries—
twenty-three after the collapse of Yugoslavia—with about 40 percent of the world’s
population, although the bulk of these live in India (Watts 1999, 8—10). Watts’ list
includes quasi-federations or hybrids that are “predominantly federations in their
constitutions and operation but which have some overriding federal government
powers more typical of a unitary system.” Examples are India, Pakistan, and
Malaysia because of their overriding central emergency powers, and South Africa
that retains some of its pre-1996 unitary features. The new federations since Elazar’s
earlier 1987 list (1987, 43—4) are Belgium, Spain, and South Africa, even though the
latter two countries do not use the term federal in their constitutions, the two tiny
island federations of St. Kitts and Nevis and Micronesia, and Ethiopia.

Federal countries are quite heterogeneous in having different political cultures
and being at such different stages of development that meaningful comparison is
hardly possible. Hence scholars typically group federal countries in manageable
clusters of more similar countries: for example, “less developed countries” (Bahl
and Linn 1994), Latin American countries, which now include Spain (Montero
2001), or more usually well-established Anglo and European federations, Australia,
Austria, Canada, Germany, Switzerland, and the United States (Obinger, Leibfried,
and Castles 2005). Because of its scale and history, India is unique and tends to be
studied individually (Khan 1992; Verney 2003; Rao 2003).

As we might expect, federal counties score highest on Arend Lijphart’s “Index of
federalism” that is based on quantifying variables of federal-unitary dimensions on
a scale of 1 to 5 (Lijphart 1999, appendix A, 312—13). Whereas unitary countries like
Great Britain, New Zealand, and Greece score 1, the five well-established feder-
ations, Australia, Canada, Germany, Switzerland, and the United States, all score 5.
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The other federal countries to score highly are Austria and India with 4.5, Venezuela
with 4, Belgium with 3.2, and Spain with 3. Because they are sufficiently similar and
have high federal characteristics, the developed European and Anglo federations
are usually chosen for comparative study of federal institutions even though this
narrows the scope of findings. Such selectivity underpins both the strength and
limitations of most federalism studies.

4 INSTITUTIONS OF FEDERALISM

Federalism has been institutionally embodied in a variety of ways in different
federal countries. Nevertheless there is a set of institutions that are sufficiently
common to be identified as typical by writers on federalism. These are first, a
written constitution that is difficult to amend; second a bicameral legislature with a
strong federal chamber to represent the constituent regions; third, a supreme or
constitutional court to protect the constitution though the power of judicial
review; and fourth, intergovernmental institutions and processes to facilitate
collaboration in areas of shared or overlapping jurisdiction (Watts 1999, 7; Lijphart
1999, 4, 187 lists only the former three). It should be noted that none of these
features is exclusively federal, and all can be found in varying forms in non-federal
systems. That is perhaps most obvious for a written constitution, but also applies
to some extent to a system of intergovernmental relations where unitary states have
decentralized arrangements of local government.

The fact that federalism has no uniquely defining institutional arrangements has
led some like Iva Duchacek (1987) and Rufus Davis (1978) to conclude that
federalism lacks a coherent theory. A contrary view by Filippov, Ordeshook, and
Shevtsova offers “a theory of federal design that is universal and complete,” based
upon the political party system that channels elites’ behavior to support federalism
(2004, 17, 39—40). Both views are too extreme. The former skeptical view is
premised upon too tight presuppositions of distinctiveness in core institutions
that federalism lacks. The latter claim that political party can provide a universal
and complete theory of federal design is overstated because parties in federal
systems are partly shaped by them and their supporting political culture. Federal-
ism remains a complex and messy system that takes common political institutions
and uses them in federal ways. Moreover, in any particular federal country there
exists a variety of institutions and practices, some federal and others non-federal,
that interact in complex ways. In addition, political institutions worked by human
agents have a reflexive capacity and can be worked in different ways: non-federal
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ones for federal ends or federal ones for unitary ends. In reviewing the set of four
key “federal institutions” identified above, we need to keep these considerations in
mind.

5 WRITTEN CONSTITUTION

While having a written constitution that is difficult to amend is not exclusive to
federal systems—Japan has one—it does serve a crucial function in underpinning
federalism by anchoring the two levels of government, national and state, and
defining the division of powers between them. The essence of federalism is two
spheres of government neither of which is sovereign but each of which has defined
and limited powers. The written constitution is the institutional means of achiev-
ing this. The precise form varies among federal constitutions in ways that reflect
their historical origins and political cultures.

The Anglo constitutions were formed from existing smaller states and provinces
that had been quasi-independent colonies within the British Empire. Hence their
federal constitutions serve the dual functions of creating the national institutions
of government with specified powers while guaranteeing the continuing existence
of subnational states or provinces with their powers. Since the latter already existed
with their own establishing acts or constitutions, they receive relatively scant
attention in the US and Australian constitutions that affirm the states’ continuing
existence and residual powers in so far as these are not modified by the constitu-
tion. Although more centralist in its original design, the Canadian constitution
spells out the main powers of the provinces. Germany’s Basic Law adopted in 1949
gives a more comprehensive account of the interdependent roles of federal and
Lander governments (Jeffery 1999). The Swiss constitution is the most decentral-
ized in securing the powers of the cantons in order to protect their linguistic
diversity.

A key function of the written constitution is specifying the division of powers or
competencies between the national and state governments. The way this is done is
important in defining the character of the federal system, although judicial review
and political practice may subsequently vary the way in which a federal system
develops. Legal scholarship has focused on the formal division of powers, and legal
scholars like K. C. Wheare (1963), an Australian professor at Oxford, dominated the
Anglo study of federalism in the post-Second World War decades. A prominent
difference in the basic division of powers is that between the US model of
enumerating Congress’ heads of power and guaranteeing the residual to the states,



COMPARATIVE FEDERALISM 269

that Australia followed, and the Canadian model of enumerating both sets of
powers. In Canada’s case, however, the difference has been blurred through judicial
review and federal politics with the Privy Council expanding provincial powers in
sanctioning that country’s evolution from a centralized to a decentralized feder-
ation. In other words, the constitutional division of powers does not necessarily tell
us how a federal system has developed or operates today.

This is acknowledged in recent European scholarship that takes account of
both the distribution of legislative power and practical implementation in distin-
guishing between interstate and intrastate federalism According to Dietmar Braun
(2004, 47), in the interstate model “jurisdictional authority is separated between
territorial actors and competition and bipolarity predominate,” whereas in intras-
tate federalism “most of the decisions are taken at the federal level where
subgovernments and the federal government have their say” and “implementation
is almost completely in the hands of subgovernments.” Canada epitomizes
interstate federalism with Canadian provinces having no direct say in federal
legislation or implementation, but being relatively autonomous in their own
legislative powers. Germany has intrastate federalism with the Linder having a
direct say in national legislation, through representation in the Bundesrat, and also
the main responsibility for its implementation.

6 DiIFrFicuLT TO AMEND

The leading federal countries all have constitutions that are hard to amend and
score highly on Lijphart’s (1999, 220-1) most difficult category, that requiring
“supermajorities” greater than two-thirds approval of both houses of the national
legislature. On a scale of 1 to 4, unitary countries such as the United Kingdom and
Sweden score 1, whereas federal countries such as Australia, Canada, Germany,
Switzerland, and the United States score 4. The mean index of constitutional
rigidity for all countries is 2.6 and the median 3. According to Lijphart, Germany’s
score of 3.5 on the index is understated because its amendment procedure requires
a two-thirds majority in both houses of the national legislature and these are
significantly different in composition. The only unitary country to score highly is
Japan, which requires a referendum in addition to two-thirds majorities in both
houses of its legislature.

Among the five federal countries with constitutions that are difficult to amend,
the procedures vary significantly. Australia followed Switzerland in having popular
referendum procedures that are also federally weighted: majorities of voters overall,
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and majorities in a majority of the states and cantons. Yet the two countries are
quite different in their patterns of usage and success. Switzerland uses referendums
widely for policy as well as constitutional purposes, whereas Australia has a slim
record of passing only eight amendments from forty-four proposals (Galligan
2001). The United States has ratification by three-quarters of the states in addition
to two-thirds majorities in both houses of Congress. Canada has a weighted federal
formula that takes account of both numbers of provinces and population—
two-thirds of the provincial legislatures from provinces containing at least half
the total population—with unanimity required for sections concerning basic
language rights. Germany has the two-thirds rule for majorities in both houses,
with the Bundesrat representing the Linder.

The purpose of having difficult-to-amend constitutions is to protect the higher
law character of the constitution that controls the other institutions of government.
As Donald Lutz puts it, constitutional amendment should be “neither too easy nor
too difficult” and successful constitutions should have “a moderate amendment
rate” (Lutz 1994, 357). The amendment rate is affected by a number of factors, most
notably the length of the constitution and difficulty of the amendment process.
Longer constitutions are more likely to require alteration of their detail; and easy
amendment processes are likely to attract change proposals. The rate of amend-
ment also depends on whether there are alternative avenues for change, such as
judicial review. Australia and the United States with short constitutions, difficult
amendment procedures, and active judicial review have exceptionally low rates of
change and low counts on Lutz’s amendment rate index (calculated by dividing the
number of amendments by the total years of operation of the constitution): 0.09
and 0.13, respectively. Switzerland is higher at 0.78 and Germany with 2.91 is above
the 2.54 average for thirty-two countries (Lutz 1994, 369). Canada is omitted
because it continued to rely upon Britain’s Westminster parliament until Trudeau’s
patriation of the constitution in the 1980s, replete with complex amendment
procedures and a Charter of Rights. Since then Canada has been engaged in
successive rounds of discussion for “mega-constitutional” change that have been
overly ambitious and fruitless (Russell 2004).

7 JubpiciAL REVIEwW

While federal constitutions specify in broad terms the division of powers between
national and state governments, judges and courts interpret and apply those
provisions in specific cases. Some federations have specialized constitutional courts
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for making such decisions, while others rely upon general courts (Watts 1999, 100).
The United States, Australia, Canada, India, Malaysia, and Austria have general
multipurpose courts, while Germany, Belgium, and Spain have specialized
constitutional courts. Switzerland has a more limited Federal Tribunal to decide
the validity of cantonal laws, but uses popular referendums for federal laws. The
jurisprudence of courts exercising judicial review is affected by their character and
staffing, with generalist courts often taking a more literalist approach. Whereas
constitutional experts are appointed to constitutional courts, specialists in various
branches of the law or legal generalists are required for general purpose courts
where constitutional adjudication is only part of the workload. The Australian
High Court is a case in point where, typically, leading barristers and judges from
lower courts with only incidental constitutional experience are appointed by the
Commonwealth government after consultation with the states. In contrast, the
German constitutional court has specialists in constitutional law appointed equally
by the Bundesrat and the Linder. Irrespective of the character of the court,
federations with linguistic diversity such as Canada and Switzerland have arrange-
ments for ensuring proportional representation of judges from those linguistic
groups.

Within federations, constitutional adjudication and interpretation are import-
ant because they affect government powers as well as individual rights and group
interests. In deciding particular cases involving constitutional matters, courts also
determine the way constitutions are to be interpreted. While courts can make bold
and innovative constitutional decisions, they rely upon cases coming to them. That
requires the mobilization of support groups with the dedication and financial
backing to bring test cases (Epp 1998). Courts also have to ensure their decisions
are accepted by the other branches of government, so cannot get too far out of step
with the mainstream political consensus. Through the appointment process, gov-
ernments can shape the direction of courts over the longer term, and can often
work around their decisions in the shorter term.

The significance of courts as arbiters in federal systems varies from time to time
and among federations. In recent decades the expansive interpretation of powers in
federations such as the United States, Canada, and Australia has reduced the role of
their supreme courts as arbiters of their federal systems. As a consequence, the
balance of powers between national and state or provincial governments is deter-
mined mainly by patterns of national politics and the push and pull of intergov-
ernmental relations. National governments have become more prominent since the
Second World War, although in Canada’s case this has been more than offset by
province building by Quebec and western Canada. Moreover, constitutional adju-
dication in Canada and the United States has shifted mainly to rights protection in
interpreting charters and bills of rights. Lacking a constitutional bill of rights, the
Australian High Court flirted with implied constitutional rights during the 1990s
but is severely constrained in extending its rights jurisdiction without a bill of rights.
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8 LEGISLATIVE BICAMERALISM

Legislative bicameralism is one of the institutional bastions of federalism and a
standard feature of all significant federations (Watts 1999, 92). Legislative bicam-
eralism is not peculiar to federal systems, however, and traditionally effected
sectoral and class representation. Within federal systems, bicameralism has become
an important institution for representing subnational governments or groupings of
peoples in the national legislature in a variety of ways.

Historically, bicameralism was a key part of the Connecticut compromise
between large and small states that underpinned the United States constitution.
A bicameral Congress with the Senate based on equal state representation was
necessary to secure small states’ support for the constitution. Through representing
different interests, based on state rather than local constituencies, the Senate would
also be an important check on congressional power. Originally appointed by the
states, the US Senate increased its legitimacy and standing when direct election by
the people of the states was introduced in 1913.

Australia followed the American model with its Senate having virtually co-equal
powers with the House of Representatives. While it cannot propose or amend
money bills, the Australian Senate has the larger power of passing or refusing to
pass them. The first restriction is common to the US constitution, and the second is
to respect the monetary prerogative of the responsible government executive based
in the House of Representatives. The number of senators per state is equal,
originally set at six but now twelve per state plus two for each of the two territories,
with the total number fixed to half the size of the House of Representatives that has
been increased from time to time. The earlier 1891 draft of the Australian consti-
tution copied the American model of having the senate elected by state legislatures,
but this was changed by the 1897—98 convention to election by the people of the
states. Party discipline dominates the Australian Senate, much more so than the
American, but the adoption of proportional representation in 1948 has opened up
the chamber to minor parties and independents that have usually held the balance
of power.

Germany’s bicameral arrangement has a more directly federal purpose, with the
second chamber or Bundesrat comprised of delegates appointed by Lander gov-
ernments and voting on their instructions. The Lander quota of members is
proportional to relative population size and varies from three to six. The Bundesrat
has veto power over all federal legislation that involves Linder administration,
which in practice is over 50 percent. Germany’s bicameral structure its highly
integrative and underpins its intrastate brand of federalism. Nevertheless, German
bicameralism provides a substantial check on legislative power because of the
representation it gives different national and regional, as well as popular and
party, interests.
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Switzerland has a strong bicameral system in which the second chamber or
Council of States has full legislative powers and hence a veto over all legislation.
Members of the Council are chosen by direct election of the people of the cantons,
with two representatives for each of the twenty larger cantons and one each for the
six smaller ones.

Canada is the exception with an ineffectual bicameral system due to the
appointment of senators by the national government on political and patronage
grounds. This makes the Canadian Senate a tame chamber despite its considerable
formal powers of having to pass, and being in theory able to reject, any bills.
Ineffectual bicameralism has exacerbated problems in Canadian governance, espe-
cially the incorporation of the western provinces in national decision-making.
While western reformers advocate a Triple-E Senate—elected, equal, and effec-
tive—on the Australian model, national governments dominated by the most
populous central provinces, Ontario and Quebec, have been reluctant to address
the issue. Alberta’s attempt to legitimate its senators by selecting candidates
through provincial elections has been stymied by the national government’s refusal
to appoint those elected to the Senate.

Apart from having different institutional structures, bicameral legislatures work
differently depending on how they interact with other parts of the political system,
especially political parties. While it is customary to emphasize that federal second
chambers represent state or regional interests (Watts 1999, 95), this is only part of
the story. Because Australian parties are dominant and well integrated across
national and state spheres, senators represent party interests that are national
rather than state focused. Nevertheless, senators bring state issues into parliamen-
tary caucuses and provide disproportionate representation for smaller states.
United States senators have state constituencies, but party and national concerns
are typically more significant. In Germany, party provides a dynamic overlay on
Linder representation through Linder governments’ choosing their delegates to
the Bundesrat (Sturm 1999). Similarly, in Switzerland party is significant in the
regional representation role of Council of States members. Bicameralism increases
the complexity of representation through bringing combinations of party and state
and regional interests into the national legislature.

9 INTERGOVERNMENTAL RELATIONS

Federalism divides powers and allocates them to separate spheres of government,
whereas the making and management of public policy in complex areas often



274 BRIAN GALLIGAN

requires close cooperation. Hence, intergovernmental relations are an important
operational part of federal systems, and have proliferated with the expansion of
modern government, especially the roles and responsibilities of national govern-
ments, and the complexity of major policy areas that attract both spheres of
government. As Agranoff points out, “a steady demand for governmental services
in health, education, housing, income maintenance, employment and training, and
personal social services has forced governments at all levels to become more
interdependent” (Agranoff 1986). So much so that in the United States, “public
administration and the processes of federalism have merged to a nearly indistin-
guishable point” (Agranoff and McGuire 2001, 671).

The basic view of federalism underlying most political and policy studies is a
concurrent one—both spheres of government sharing in major policy areas. As one
of the pioneers of this view put it, federalism was more like a marble than a layered
cake (Grodzins 1966), where there was a mixing and blending of federal and
state government activities. Elazar formulated this more technically as a non-
hierarchical policy-matrix—“polycentric by design,” like “a communications net-
work that establishes the linkages that create the whole” (1987, 13). Understanding
how such a complex system works entails exploring institutions and processes of
intergovernmental relations. Except among mainly constitutional lawyers, this
view of federalism has largely replaced the older, classic view of federalism as a
coordinate system consisting of two sets of machinery criss-crossing without ever
touching or hampering one another’s functioning, as Bryce put it in describing
American federalism in the nineteenth century (Bryce 1888, vol. 1, 425; also Wheare
1963, 93).

Intergovernmental fiscal relations are a crucial part of federalism and of major
interest to scholars of public finance and public choice economics who have
attempted to incorporate political mechanisms into their abstract models (see
classic papers collected in Grewal, Brennan, and Mathews 1980). One key concern
has been with the relationship between federalism and the size of government.
Geoffrey Brennan and James Buchanan (1980, 15) argued that decentralization of
taxes and expenditures produced smaller government because people and corpor-
ations could vote with their feet, and hence governments would have to compete
for mobile sources of revenue. This anti-Leviathan thesis is disputed by Jonathan
Rodden (2003) who argues that expenditure decentralization is associated with
faster growth in overall government spending due to “over fishing” by competing
governments in the common fiscal pool. Rodden concludes that only when decen-
tralized expenditure is funded by “own-source” taxes is there slower government
growth (2003, 697-8). But this conclusion is not robust, drawing mainly on the
experience of the highly decentralized federations, Canada, Switzerland, and the
United States, whose tax decentralization and smaller government might well be
manifestations of more basic political economy factors. As well, constraining
mechanisms imposed by central government on recipient states can restrain their
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over fishing. Australia is not included in Rodden’s analysis and is a case in point—
the Australian states rely on central grants for half their revenue but are also
constrained by strong central controls. Thus, whether federalism is associated
with smaller or larger government depends on the mix of political and institutional
factors of particular countries.

Political scientists and policy analysts have been probing other political and
institutional factors that shape processes and outcomes in federal systems. A recent
finding is that political-institutional variables—the proximity of elections, the
ideology of incumbent governments, and the severity of formal rules limiting
deficits—all have a significant effect on budgetary outcomes (Petry 2004, 222).
This conclusion is based upon pooled evidence over the past couple of decades for
five federations. In this and other studies, Canada and Germany stand out as high
deficit countries, while Australia, Switzerland, and the United States are low deficit
countries.

Different types of intergovernmental institutions affect federal fiscal policy-
making in different ways, as Dietmar Braun (2003, 2004) shows using case studies
of Canada, Germany, Belgium, and Switzerland. He identifies Canada and Ger-
many as opposite federal types—“interstate” and “intrastate,” respectively—and
explains how their institutional differences are played out in fiscal policy processes
and outcomes. Canada’s national government has extensive scope for fiscal policy-
making but weak implementation because provinces are independent with their
own legislative powers. The federal government can gain leverage through provid-
ing incentives such as contributing to shared cost programs, or it can cut its
expenditure and reign in provincial spending through withdrawing from shared
programs. Whereas Canada has a competitive tax system, albeit with a shared
collection arrangement for income tax, Germany has a cooperation one (Braun
2003, 118). Germany’s intrastate federalism incorporates the Linder in national
fiscal policy via the Bundesrat that ensures consensus but favors the status quo, and
facilitates implementation because everyone has agreed (Braun 2004, 25-8).

One of the main concerns with federalism, that fuelled the opposition of many
left-wing parties and commentators in the mid-twentieth century, was its conser-
vative character in favoring the status quo and making reform and innovation
difficult. A new study by Obinger, Leibfried, and Castles (2005) shows the com-
plexity of federalism’s interaction on social policy in “new world,” Australia,
Canada, and the United States, and European federations, Austria, Germany, and
Switzerland. Using historical case studies, they find that federalism impeded social
welfare policy early on, but after consolidation in mature systems other
cross-national differences explain variations among countries. The ways in which
federalism affects policy innovation and development are multiple and complex,
variable over time, and contingent on particular institutional configurations,
political actors, and pressure groups, as well as broader historical and cultural
contexts. Federalism provides multiple veto-points (Tsebelis 2002) that can check
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national government initiatives, but of course these can be either progressive or
conservative. In addition, federalism provides multiple entry points for new
initiatives, and multiple sites for policy innovation.

10 CONCLUSION AND FUTURE DIRECTIONS

Federalism has proved to be a flexible and resilient form of government, and federal
countries have generally prospered since the mid-twentieth century. In recent
decades, the government environment has changed in ways that are congenial to
federalism, with increased prominence of market solutions over government
direction and planning that lessens the need for centralized and unitary govern-
ment. The prominence of national independence and sovereignty has decreased
with increased globalization of rule making, standard setting, communications,
and business. How federal systems are affected by globalization and how particular
federal countries respond require careful study of individual countries as well
as comparative analysis (Lazar, Telford, and Watts 2003). Timeframes, as well as
country specific and comparative studies, remain important, as the study of
federalism and the welfare state shows (Obinger, Liebfried, and Castles 2005).
Whether federalism produces larger or smaller government, or whether it impedes
or facilitates policy change, depend on the complex interaction of multiple political
as well as institutional factors at a particular time, and since these factors are
dynamic there can be significant change over time. The serious study of federalism
is not for the faint-hearted, and simple-minded prognostications such as Laski’s
(1939) “obsolescence of federalism” claim are no longer acceptable.

The study of federalism will remain central to understanding the politics of
particular federal countries, so detailed country studies will remain necessary. For
example, as the recent study by Bakvis and Skogstad (2002) shows, federalism is
central to major political and public policy developments and challenges in Can-
ada, quite apart from the ongoing constitutional issues of trying to accommodate
Quebec within Canada’s constitutional federalism. Comparative federal studies are
also necessary to deepen the understanding of the complex working of federalism,
as has been the case particularly in the study of fiscal federalism (Braun 2003).

While some countries might adopt federal systems, as Belgium and Spain and, to
a lesser extent, South Africa, have recently done, the more likely future scenario is
for a proliferation of quasi-federal, asymmetric, and part-federal arrangements
tailored to particular purposes and needs. More typical will be cases like the close
political association between Australia and New Zealand that has a blend of
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inter-national, federal, and asymmetric elements (Galligan and Mulgan 1999).
While federal frameworks are helpful in understanding aspects of non-federal
countries, for example China’s fiscal decentralization (Davis 1999), it is unlikely
that China will evolve into a classic federal system. The challenge for scholars will
be to adapt and develop conceptual models for understanding evolving and new
forms of decentralization, especially in non-Western countries like China.

Federal systems provide working models of power sharing in complex systems of
multiple spheres of government. Whether this is helpful for understanding the
expanding sphere of regional and global governance and the interactions between
these and domestic governments, as Imbeau claims (2004, 13), is to be established.
The suggestion made here is that the two are compatible. A challenge for future
scholarship will be to show whether and in what ways the study of federal systems
assists in the study of larger regional and global spheres of governance. The
blending of international and intergovernmental relations will likely be a rich
field that benefits both international and federal studies.
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CHAPTER 15

TERRITORIAL
INSTITUTIONS

JEAN-CLAUDE THOENIG

Territorial politics as social and political constructs are major issues for govern-
ment and for policy-making. Studying its properties and its dynamics shapes a
domain of its own in social sciences. The present chapter presents dominant
approaches that structure knowledge about center—periphery relationships. It also
summarizes key findings from a comparative perspective.

1 THE TERRITORY AS A SOCIAL AND
PoriTicAaAL CONSTRUCT

Reflecting a federalist or pluralist perspective, the object of territorial politics is often
called intergovernmental relationships. In centralized nation states influenced by
Roman law, it is rather defined as the study of center—local relationships.

Relating territorial administration and political authority is a fundamental
problem for public institutions and polities. The distribution of governmental
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authority by area and by function had already puzzled the founding fathers of
political theory and public administration (Fesler 1949). The question still remains
open today: Is it possible to define an acceptable level and size of territory for
administering policies?

Common sense defines territory as a geographical factor. Nature and topography
may condition economic activity, social interaction, and political jurisdiction. But
physical features do not constitute the whole meaning of territory as a fundamental
feature in politics, policy-making, and polity.

Social sciences define space as a dependent variable (Gottmann 1980). Territory
is associated with the spatial limits within which a governmental institution has
authority and legitimacy, and representation and participation are structured.

Political institutions constitute jurisdictions for public policy and for represen-
tation. But territorial politics should never be restricted to the description of legal
texts and the levels that are formalized—the local or municipal, the regional, the
state or national, the supranational or international. Space and its management are
defined and redefined not only by lawyers and administrators but also by social
contest and by changing identities and solidarities.

2 CONTEMPORARY ISSUES

Territory had been closely associated with the emergence and the triumph of the
nation state throughout Europe. But, at the end of the nineteenth century, it started
to be considered as a legacy of traditional society. Its decline was predicted. The
reason was that massive urbanization, a new social division of labor, and
the expansion of economic markets would require more functional approaches
(Durkheim 1964). Differentiated localisms would be merged into a unified national
system. Territorial roots and identities would be substituted by functional and
economic cleavages (Paddison 1983).

Territorial politics was considered as belonging to the past. The reason was partly
due to a theoretical confusion. The economy became internationally integrated.
Distance was shortened in terms of time of transportation. Cultural standardiza-
tion and mass markets spread around the globe. Modernization was considered as
incompatible with territory.

Territorial issues, far from declining, have come back on the political agenda.
Subnational levels of government absorb a greater share of governmental growth
than the center (Sharpe 1988). Public monies are in shortage, the exploding costs of



TERRITORIAL INSTITUTIONS 283

the welfare state model not being balanced by increasing public revenues. The state,
even in the countries where it is strong and centralized, is unable to manage by
itself the various facets of life (Balme, Garraud, Hoffmann-Martinot, and Ritaine

1994).

3 SOME IsSUES RELATE TO THE
NATION STATES

Productivity gains and better coordination between various levels induce ration-
alization. Small local jurisdictions are merged. A wide redistribution of functions
and policy domains is undertaken by a strong decentralization of authority,
revenues, and accountability. Quasi-market principles claimed by “new public
management”-style reforms relax the command and control approaches of inter-
governmental relationships. They tend to separate the democratic element of
government from the managerial aspects of delivering service.

Democratization and participation initiatives are said to strengthen democracy
and lower civic apathy (Gabriel, Hoffmann-Martinot, and Savitch 2000). National
government seems out of reach for ordinary citizens. Elections are considered an
insufficient voice strategy by inhabitants and representation an unreliable account-
ability process to control decision-makers. To bring the people back at the subna-
tional level without weakening national control, to co-opt stakeholders without
lowering the legitimacy of elected bodies, become key concerns.

Regionalisms keep reemerging in many countries (Rokkan and Urwin 1982).
Top-down regionalism refers to decentralization institutionalized from and by the
national level. National governments share the funding of policy domains with
subnational levels, and transfer specific functions to a level considered as more
efficient (Stoltz 2001). Bottom-up regionalism expresses social mobilization within
civil society around ideological references and identity claims (Keating 1998). It is
less a violent revolt against an oppressive or colonialist center, aiming at setting up
a totally separate nation state, and more a claim for institutional autonomy and
functional devolution. It expresses the will to have ethnic or linguistic identities
recognized (Moreno 1997).

Public problems undergo profound changes. Issues ignore more and more the
limits of territorial jurisdictions. Their treatment may induce externalization
effects. Solutions cannot be broken down in a set of simple repetitive technical
solutions but imply integrated interdisciplinary approaches. Solutions become
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more uncertain while the problem to address becomes more complex. A clear and
stable division of functions between levels is no longer possible. More horizontal
coordination, ad hoc functional flexibility, and pragmatic interinstitutional
cooperation are required.

4 OTHER IsSUES RELATE To BEYOND THE
NATION-STATES DYNAMICS

Supranational political configurations tend to cover most continents. A spectacular
change happens with the emergence of the European Union. Neither a full state nor
a mere association of free country members, it provides a fruitful ground for
innovative patterns of intergovernmental relationships. To foster economic devel-
opment in an open economy implies that territorial dimensions play a key role
in keeping jobs located in high salary regions while attracting investments to
underdeveloped areas. With the increasing role played by world public institutions,
nation states lose actual control when not the monopolist of regulatory policies in
many sectors.

These phenomena raise old questions in new terms and new questions in
classic terms: the formation of states and their disintegration, territorial roots
of governmental legitimacy, advantages and disadvantages of decentralization
and recentralization, ethnic identities, spatial territories, and socioeconomic
development.

5 A DoMAIN OF 1TS OWN

The international community shares a common standard of scientific excellence.
The time is over when distaste for theory, predilection for ideological advocacy,
and social engineering were acceptable. Eclectic methodology and lack of rigor are
discarded, despite the fact that some atheoretical publications have been quite
influential depicting in a learned manner territorial politics in the UK (Bulpitt
1983) or in France (Chevallier 1978). The links with prescriptive approaches
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influenced by law, such as the French “science administrative,” or with mere
descriptions of formal institutional settings, as in the case of prebehavioral
American public administration theory, have been cut.

Territorial politics borrows massively from disciplines like political science,
sociology, and economics. Streams and domains like local government studies
(Chisholm 1989), community studies (Aiken and Mott 1970), policy analysis
(Pressman and Wildavsky 1973), urban affairs (Goldsmith 1995), not to mention
electoral and party studies (Gibson 1997), international relations, and economic
sociology, paved the way for the understanding of intergovernmental relationships
as such.

A center—periphery paradigm has been quite influential in political science.
Within society, a center has the monopoly of defining what is sacred, with the
ultimate and irreducible content in the realm of beliefs, values, and symbols (Shils
1975). The periphery is taken to be in itself awkward, narrow-minded, unpolished,
and unimaginative. To avoid impoverished autonomy, it accepts enriching depend-
ence and defers to the center as providing the locus of excellence, vitality, and
creativity. Centrality provides cultural salvation. The center also controls action
tools such as roles and institutions that embody these cultural frameworks and
propagate them. Dependency theories studying underdevelopment (Frank 1967)
and world order (Wallerstein 1974) argue that conflict loaded domination rela-
tionships link core or metropolis to satellites or peripheries. The center imposes a
principle of order, acts as a dominator, and structures a unitary capacity to a
periphery that is fragmented, disorganized, and not cohesive.

Territorial politics has reached the status of a proper domain. It has its own
research agenda. Asymmetries, cultural flows, and dependencies are considered as
research questions. They no longer should be treated as postulates. It is up to
inquiry to verify how far, in a given empirical context, the center also depends on
the periphery, if the relationships between national, regional, and local levels really
are transitive or linear, in which conditions the role of the center is stable,
increasing, or losing ground, and whether more than one center may exist.

6 APPROACHES AND DEBATES

A common domain does not imply uniformity and consensus. Debates are
permanent and differentiation exists.

Some forms of national insularities suggest a diversity of emphasis and agendas.
Countries such as the USA, Britain, and France had entered the field quite early in
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the 1960s and in the 1970s. Britain and France have maintained a persistent stream
of publications. In the 1990s the institutional expansion of the EU has offered a new
knowledge frontier and has attracted an impressive volume of literature.

The USA had made massive contributions in the 1960s and 1970s. The irony is that
American scholars carried out more in-depth field research on European countries
than on their own. During the 1970s political scientists like Douglas Ashford and
Sidney Tarrow made pioneering contributions on France, the UK, Italy, and Sweden
(Tarrow 1977; Ashford 1982). In more recent years they have experienced a decline in
academic attention to the relationships between federal, state, and local levels.
Comprehensive textbooks, that remain today references, had already been published
in the 1980s (Anton 1989). North American research has developed a far greater
interest for policy studies dealing mainly with policy performances and who gets
what, when, and how from governments. In parallel they have kept much interest for
an established tradition like community power studies.

In the late 1960s French territorial politics was studied using extensive field
observation and identifying in a systematic way the informal links and practices
that bind local elected officials and central government bureaucrats and represen-
tatives (Thoenig 1975; Grémion 1976). Its apparently normative neutral and
empirically rooted perspective, as well as the rather counterintuitive observations
it collected, were a source of inspiration for many scholars in Europe and abroad.

In the UK a publicly-funded initiative was launched at the end of the 1970s on the
specific topic of center—local government relationships. British political science has
becomealeading contributor to the advancement of agnostic knowledge in the domain
(Rhodes 1981; Goldsmith 1986; Page and Goldsmith 1987; Jones 1988; Sharpe 1989).

Academic debates are still alive. Territorial politics as a domain has attracted
research approaches and interpretations that may lead to opposite conclusions.
The lack of consensus among scholars is reinforced by ideological competition and
partisan conflicts inside civil society about the model of good government to adopt
for the coming years. Several classifications of approaches have been suggested
(Rhodes 1991; Stoker 1995; Pierre and Peters 2000). They can be subdivided into
four main classes: political dynamics; state theories; interorganizational theory;
and negotiated governance.

7 PoriTticaL DYyNAMIcS: POLITIES MATTER

Territorial politics as a domain has marginalized traditional public administration.
It postulates that a rather specific world called a polity exists with its own processes
and rationalities. Institutions are a research problem, not a given. Field research
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makes a difference. Real practices, and not formal authority, enable an understand-
ing of who matters more and who has less influence. Political dynamics are main
causes of a consequence called territorial politics.

Centralization provided the enigma to be solved about territorial politics. All
major countries on both sides of the Atlantic were experiencing a spectacular
concentration of resources, issues to be handled and policy domains covered in
the hands of their national authorities, in federal as well as in unitary states. Many
writers adopted a way of reasoning that implied a kind of zero-sum game. The role
of the center increases at the expense of the role of the periphery. The autonomy
the localities lose is equal to the autonomy the center wins. In Western democracies
a general rule is supposed to exist. The reason why central governments are able to
impose their wills in such an easy way has mainly to do with the fact that local
government is politically weak (Page and Goldsmith 1987).

The interpretation of centralization has fueled intensive debate (King 1993;
Stoker 1995). A dual polity approach pushes political scientists to look not only
at the national level but to consider also the local levels involved, their interests,
cultures, and margins of discretion. But it also postulates that the national level acts
as a unitary and strategic actor. It assumes that the national state is able to get its
decisions implemented. Political science tends to overestimate the ability of polit-
ical leaders, either local or national, to set the rules of the game. Alternative
approaches such as organization theory give recurrent proof of such fallacies. Is
the center a mere set of loosely coupled political fractions? The answer is: it
depends, and strong evidence is needed to prove it (Dupuy and Thoenig 1985).
The link with old institutionalism is cut when social sciences, having observed how
scattered and fragmented the national level polity is when it is not the executive,
adopts words that fit the complexity of the real world (Hayward and Wright 2002).

Mainstream political science favors bottom-up approaches. The emphasis is
given to local political phenomena. The national level is basically described as a
set of background factors such as legalistic principles and budgetary transfers.
Historical evolution over more than a century is assumed to explain how the
periphery is integrated, the representation models, and the national resources
allocation structure to localities. Interviews with local elected officials and
administrators provide a major data source. Their policy brokerage styles, their
administrative activism, and their partisan commitments are compared. Inferences
are made from their experience about political entrepreneurship and political
conflict in central-local relationships (Tarrow 1977; Page 1991).

Money talks (Wright 1988). Financial data have to be questioned as relevant
indicators. For instance, is the percentage of national grants in the revenues of local
authorities a reliable indicator of their subordination to the national polity and
central policy-making? Is money an effective way for the center actually to call the
tune (Anton, Crawley, and Kraner 1980; Anton 1989)? A fiscal federalism perspec-
tive deals with multilevel government within the same geographical area, and
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policy instruments such as intergovernmental grants, fiscal decentralization, and
revenue sharing (Oates 1999). Models are built with respect to the appropriate
assignment of tasks and finances, in the case of EU tax harmonization and local
government finance in the UK (James 2004) or about the equalizing performance
of central grants to communes in France (Gilbert and Guengant 2002).

Political dynamics should test counter-intuitive hypotheses. Increasing central-
ization does not mechanically imply less autonomy and influence for the localities;
quite the reverse. Classic political science approaches tend to assume that political
variables explain most of the variance about territorial politics. Are polities really
in control? To what extent should one consider political dynamics not as causes
but as intended or unintended consequences of subnational affairs and their
government?

8 STATE THEORIES: GLOBAL CONTEXTS
MATTER

Most state theories share a paradox. They state that macro-level factors determine
patterns of central-local relations. Broader political, economic, and social contexts
give birth to an unending series of crises and changes preventing territorial public
affairs from reaching a level of stability. Center—local relationships are considered
as dependent variables, as social constructs. Independent or exogenous variables
explain why and how formal as well as informal links and norms emerge and
evolve.

Early social class conflict approaches assumed that local governments are mere
passive servants of national and international capitalism (Castells and Godard 1974;
Dunleavy 1980). Critical scholars argued that territorial politics does not really
matter as a relevant knowledge domain and action arena. In the 1980s two less
abrupt functional explanations were offered. The dual state thesis argues that the
state keeps control of social investment policies at the national level. It leaves the
management of social consumption policies in the hands of subnational author-
ities. Local democracy provides remedies to help the poor fighting the failures of
markets, while national politics allocates, in a closed corporate manner, support,
goods, and services to the profitable private sector (Saunders 1982). Social
consumption being necessarily subordinate to social investment, local levels are
therefore dominated by central levels.
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Another model argued that the domination of the national state stems from the
fact that major tensions occur between the center and the localities. Societies are
divided and unevenly developed. The local state is caught in a dilemma: It
represents local interests to the center but also is in charge of implementing
national policies within its jurisdictions (Duncan and Goodwin 1988). A more
recent line of reasoning argues that the changing nature of territorial politics at the
end of the twentieth century is less the consequence of some functional imperative
and more the product of social struggles in unstable international economies and
societal orders (Stoker 1990, 1991; Painter 1991). Post-Fordist mass production and
consumption require new regimes to support sustained economic growth. Ruling
political elites may still occasionally shape intergovernmental relations according
to their wills but they have lost part of their control. Established roles of localities,
as set up for a Fordist welfare state, are losing ground. New institutional arrange-
ments are still not stabilized. Local government may not necessarily remain a major
player. New management thinking favors principles such as hyper-flexibility,
customer-orientation, and enterprise culture.

Such a research stream, active in France and in the UK, has been influenced by
neo-Marxism and by political economics such as regulationist theory (Aglietta
1979). Urban renewal, housing, employment, and fiscal-financial issues provide
favorite empirical entry points. Observing local government leads many writers to
interpret in a much broader way reforms of the national state. Changes in the
socioeconomic stratification of the population, formal reform designs, and ideo-
logical struggles between the left and the right have inspired many writers, espe-
cially in the UK (Crouch and Marquand 1989; Rhodes 2000).

9 INTERORGANIZATIONAL ANALYSIS:
SYSTEMS MATTER

A third research tradition has deep roots in the sociology of organizations. Organ-
izations are considered as pluralist arenas for action. They are structured by and
around power games. To satisfy their specific stakes and achieve their respective
tasks, actors are dependent on each other. The central concern for this tradition lies
in unraveling the extent to which asymmetric exchanges occur and power is
distributed. Their actual inner functioning is treated as a central problem for
inquiry. Center—local relations are considered as an independent variable, as a
cause, and not only as a consequence, of policy-making and polities.
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This perspective explores the intergovernmental black box: Dependence and
power games. Central-local relationships operate like a quasi-organized system,
as a configuration of interorganizational relations, and not as a centrifugal set of
partitioned worlds. Despite the fact that in most countries no formal pyramidal
hierarchy integrates the various levels of government, and that in federal countries
states or Lander have a lot of discretionary autonomy, all stakeholders involved in
the process of territorial government are linked by some common action ground.
The national level acts and non-acts have direct or indirect consequences for the
local level, and vice versa, even when each level does not intervene in exactly the
same policy domains.

Michel Crozier and Jean-Claude Thoenig model the central-local relationships
in France as a honeycomb structure linking the smallest village to Paris (Crozier
and Thoenig 1976). It views relationships between subnational elected politicians
such as mayors and national state field agents such as prefects as typical and
repetitive mutual dependence games. Each of them takes a decisive advantage
from getting access and support to a partner belonging to the other institutional
side. The reason is that each side controls information, legitimacy, monies, know-
how, and policies that are crucially needed by the other side. Exchanges of
resources are daily practices. The model is structured around a process of cross-
regulation that stabilizes the system beyond electoral hazards and partisan diver-
sity. Its members follow informal but strongly established interaction norms. This
model explains that the national level would be blind and powerless without having
access to the local politicians. Local councils have much more influence on the state
than one would expect in a jacobine country such as France.

Rod Rhodes (1981) suggests a similar model about British territorial politics.
It too underscores dependence games between national authorities and local
administrators, participants maneuvering for selfish reasons such as achieving
their goals, deploying resources to increase their influence while avoiding becom-
ing dependent on other players.

Power is defined as the ability for an actor or a coalition of actors to get from
other actors acts and non-acts the latter would not deliver without being depen-
dent on the former to succeed in their own task or turf. How some form of
compatibility between different logics of action is achieved, by formal coordination
or by informal cooperation, how arrangements are worked out between various
players active at various levels or the same levels, which kinds of de facto rules and
social norms regulate these games between elected legislators and executives,
administrative agencies, interest groups, inhabitants, and even firms, allow an
understanding of and an anticipation about why a system operates the way it
does, therefore why it handles issues and policies in the way it does.

Interorganizational analysis relies on case studies. It brings the fieldwork back in.
Information collected by observations of daily behaviors and in-depth
semi-structured interviews plays an important role. It does not rule out that
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those who have legitimate authority at the top, whether inside specific institu-
tions—for instance the top elected officer such as the mayor in a city—or inside the
intergovernmental system—for instance the national cabinet—are also those who
have real power on issues and policies. But it favors a bottom-up approach and the
study of how decisions, whether small and routinely-based or highly visible and
strategic, are made and actually implemented.

Center—local relationships systems are considered as meso-social orders. Their
properties do not mechanically and passively reflect the interests of some dominant
social class, the wills of the constitutional designers, or national folk culture. They
also are not mere applications of broader institutional patterns, as institutional
theory would predict. Two countries may share a similar federal constitution or
may adopt identical new public management guidelines. The chances are high that,
actually, the way they manage territorial affairs shall be very different. In a world of
increasing globalization, local variations are kept alive across countries, regions,
and even policy domains. Interorganizational approaches tend to treat intergov-
ernmental systems as independent variables. Local orders impose appropriate
issues, norms, and practices on their members that are out of their individual
control and awareness.

Territorial systems address specific content issues. Several interorganizational
oriented scholars add two other facets to their analysis: policy networks and policy
analysis.

Power and dependence approaches take into account the impact of territorial
interorganization systems on and their variation across policy networks. Such
networks draw together the organizations that interact within a particular field.
Rod Rhodes (1988) identifies six types for Britain in which local authorities are
involved and that reflect a series of discrete policy interests. They differentiate
according to their level of integration. Some are loosely knit. They are basically
issue networks regrouping a large number of participants with a limited degree of
interdependence such as inner city partnerships (Leach 1985). Others are closely
coupled. Their access is restricted. They regroup extremely dependent and homo-
genous communities belonging to the same regional territory and communities
that share common policy and service delivery responsibility (Ranson, Jones, and
Walsh 1985). Some, called intergovernmental, are moderately integrated such as
national bodies representing local government councils (Rhodes 1986).

Territorial local orders select issues to be part of governmental agendas at various
levels and elaborate solutions or policies (Duran and Thoenig 1996). Their legit-
imacy derives to a large extent from the outcomes they deliver, and not only from
law and elections. Roles, interdependence relationships, and power structure vary a
lot between policy sectors even when the same parties—communes, central state
agencies, regional councils—are involved. At the same time social norms are shared
that allow repetitive games and predictable behaviors to last. The Thoenig model
also comes close to a conclusion made by the Rhodes model. In many cases the
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standards defined in a rigid way by the center are not applicable or even applied,
unless a lot of flexibility is given to those locally implementing national policies. In
both countries the center faces a fragmentation constraint. Despite the existence of
the prefect, it lacks coordinating capacity among its many own field agencies and
cannot command local authorities. To discover that centralized systems such as
France and Great Britain experience similar difficulties imposing a top-down
approach to centrifugal territories and de facto autonomous actors, even when as
in France the state formally controls an impressive web of field agencies, is one of
the most valuable contributions of interorganizational approaches.

10 NEGOTIATED ORDERS: PROCESS
MATTERS

Multilevel governance emerged in the 1990s. Governance remains a loose concept,
ranging from another way to name government to an alternative way to govern
(Rhodes 1996). When dealing with intergovernmental relationships, it focuses on
the discrepancy between governance and the constitutional map of political life
(Rhodes 2000). Governance is a particular form of political game. Its baseline
agenda is that territorial relationships should be considered as sets of non-hier-
archical linkages (Pierre and Stoker 2000; Peters and Pierre 2001; Bache and
Flinders 2004). Negotiated order approaches lead their theorists to criticize for
empirical reasons and on ideological grounds the center—periphery paradigm.
State-centrism plays the role of a theoretical straw man.

Schools of thought such as new institutionalism, game theory (Scharpf1988, 1997,
2001), and policy analysis stimulate multilevel governance perspectives. EU integra-
tion and the evolving relations between subnational, national, and European levels
give birth to numerous publications (Marks, Hooghe, and Blank 1996; Puchala1999).
Developments propelling multilevel governance also occur within states. Cities in the
USA (Peters 2001) and regions associated with metropolitan areas in EU countries (Le
Gales and Harding 1998) have become laboratories for a reinvention of government.
The national level has less financial incentives to provide to steer subnational
government. Decentralization does not suffice. New inclusive models are developed
in many countries such as those of Scandinavia, Germany, France, the UK, Spain, or
Japan. The studies underscore three major facets.

National states no longer stand as the “unrivalled kings of the hill” (Peters
and Pierre 2001). Transnational forms and levels of government are massively
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embedded in subnational politics. Therefore no more central level exists that has
the monopoly on authority. More than ever central state authorities face a serious
challenge. Their legitimacy to intervene is questioned. They have less money to
allocate. The level of their achievements is under closer evaluation by local stake-
holders and authorities. How is it still for them to remain relevant players in
territorial politics? Another consequence of loosening territorial authority is that
institutional relationships do not operate through intermediaries but take place
directly between the local and the transnational authorities. Bypassing regions and
states becomes ordinary practice and appropriate behavior when no more formal
vertical orders exist.

Parties involved in territorial policy-making and politics are not stable. They
may come and leave according to issues or spatial territories but also as a result of
their own discretionary choice. Who sits around the same table with whom results
from ad hoc opportunistic arrangements. Highly visible programs such as struc-
tural funds co-funded by the EU, national states, and local authorities have been
the major source for regional socioeconomic development in many members
(Smith 1997). Legalistic grant allocation programs by which the center puts incen-
tives to the peripheries lose importance. Local levels in their turn use financial
incentives to fund projects that are part of regional interest or belong under state
jurisdiction. Cross-funding patterns freely bargained between multiple parties are
the main vehicles for political bodies like regional councils or communes to finance
their own projects. Quasi-markets for funding projects are present in strong nation
states (Gilbert and Thoenig 1999). Horizontal pooling and multilevel cooperation
also include public—private partnership. Where and when publicness ends or starts
is no longer easy to define.

Constitutionally defined authority or law based procedures matter less than
processes of exchanges and bargaining. Order and action stem from open and
ongoing negotiations. Elected officials question the meaningfulness of principles
such as sovereignty and autonomy. Beside governmental authorities, public
problem definition and solving also involve private firms, lobbies, moral cause
groups, and inhabitants. A series of policy arenas and wide civil society partici-
pation imply that political councils, bureaucracies, and parties lose the monopoly
on agenda building. All major Western countries follow an identical evolution
pattern, from Sweden (Bogason 1998) to Australia (Painter 2001) and Canada
(Simeon and Cameron 2002). The national level allocates less money, controls
less, and decentralizes more. It makes widespread use of constitutive policies to
integrate new partners and negotiate their involvement. Institutionalization of
policy arenas and cooptation of issue communities become ordinary tools of
government.

Called “action publique” in French, public governance is defined by some
authors as an empirical phenomenon (Thoenig 1998). It refers to the process by
which various stakeholders, public and private, deal with mutual dependency,
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exchange resources, coordinate actions, define some common stake to handle and
build goals to reach (Rhodes 1997). For other authors, governance means a new
theory about politics, policy-making, and polities.

Multilevel governance approaches often favor top-down only approaches. The
EU framework fascinates analysts by a continuous flow of institutional innovation
in many policy domains (Marks, Hooghe, and Blank 1996). Various models of
multitiered governance are identified from an action perspective. They generate
differentiation and transformation across territorial systems (Hooghe 1996). Rely-
ing on North American and European research, Liesbet Hooghe and Gary Marks
claim that the days of central state control are over (Hooghe and Marks 2003). They
conceptualize prescriptive models and discuss their respective virtues. A first type
conceives of flexible, task specific, and intersecting jurisdictions. A second type
disperses authority to non-intersecting, general purpose, and durable jurisdictions.
No alternative exists to liberal democracy about the way collective decisions should
be made. Therefore territorial politics as a domain should focus on jurisdictional
design and architecture. For whom collective decisions can and should be made
matters more.

Debates are numerous about the actual relevance and the scientific rigor of
multitiered governance theory. They hardly rely upon evidence about how
jurisdictional designs are implemented and do not evaluate the actual outcomes
they generate (Le Gales 1998). They misconceive institutional path dependencies.
They discard macro- and meso-determinisms from an action as well as an
interpretation angle. They misunderstand the limits of informal, consensual,
and inclusive processes of decision-making. In-depth field surveys suggest that
the visible growth of negotiations and governance patterns does not jeopardize
democratic legitimacy and the power of politicians. Massive decentralization has
made multilevel governance a routine process at all levels. Nevertheless a national
political class dominated by a lasting and powerful cross-partisan coalition of
elected officials cumulating local and national mandates still calls the tune when
institutional reforms are considered and decided (Thoenig 2005). Decentraliza-
tion, modernization, and negotiation are acceptable as long as the institutional
and legalistic factors that protect their power bases are not jeopardized.

Institutions, but also interorganizational relationships inside the public sector,
are not irrelevant. Therefore multilevel governance theory should escape the
“Faustian bargain” model where making a deal leads the parties involved to ignore
the darker effects of the deal (Peters and Pierre 2004). Do multigovernance
approaches describe spatially ordered relationships or does it refer to networking?
The answer is: It depends. Governance is a confusing term. Consociationalism
provides tools for action taking (Skelcher 2005). They address institutional solu-
tions for polycentric contexts at two levels: Informal norms that pattern behavior
in and round them and formal organizational structures and arrangements.



TERRITORIAL INSTITUTIONS 295

11 NATIONALAND COMPARATIVE CONTEXTS

Defining the main characteristics of territorial politics within countries and
classifying national contexts into different types of families are parts of the ambi-
tions many social scientists keep in mind.

Classic political science approaches have initially favored local government
based comparisons. Comparing two states ruled by Roman law grounded central-
ization, Sidney Tarrow finds that in the 1970s partisan politics is the fundamental
mechanism of integration between the center and the localities, and that the
peripheries are governed in a scattered and bureaucratic way (Tarrow 1977; Tarrow,
Katzenstein, and Graziano 1979). France is integrated by administrative
interactions. Territorial representation matters more than partisan affiliation, and
localities are well controlled by seasoned active and management oriented mayors.
Studying the Local Government Act of 1972, Douglas Ashford argues that the
British central government handles local government structure with a frontal
attack, suggesting ideological dogmatism and authoritarianism. By contrast
France, the ideal type of a Napoleonic centralized state, favors consensual pragma-
tism and incremental reforms. The reason is that its center is rather weak and
cautious, the local political officials having a lot of influence on the wills and the
policies of the national state. Britain has a powerful center with a lot of room for
functional erratic and inadequate initiatives, local politicians being extraordinarily
complacent and vulnerable (Ashford 1979, 1982, 1989).

The interpretative value of soft descriptions has been questioned. More theoretic-
ally based patterns should be applied to broader samples of countries. A secondary
analysis of monographs on seven unitary European states—Norway, Sweden, Den-
mark, the UK, France, Italy, and Spain—takes into consideration patterns oflocalism
and centralism (Page 1991). Legal and political localism is used as a synthetic denom-
inator. Two types are defined: a northern European family and a southern European
one. They differ according to two main indicators: legal-constitutional subordin-
ation—measured by the relative percentage of total public expenditures of local and
national budgets; the proportion of local expenditures financed by grants; and by
institutional proxies such as which services in various policy fields localities are
mandated or just allowed to deliver—and political localism—the availability of
direct and indirect accesses to the national level. A secondary analysis using identical
indicators but adding federal countries suggests a third type, the middle European or
Germanic class—Germany, Switzerland, Austria—as well as unitary countries being
in the process of quasi-federal devolutions such as Belgium and Spain (Goldsmith
1995). Alternative classifications also distinguish three families: an Anglo type
(Britain, North America, and Australia), a southern Europe type (France, Italy,
Spain, Belgium, etc.), and a northern Europe type (Austria, Scandinavia, Germany,
Switzerland, plus Japan) (Hesse and Sharpe 1991). US federalism suggests the
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existence of several types of intergovernmental phases or models over seven decades
(Wright 1988). Comparisons also assess decentralization policies in Latin American
states and Spain (Montero 2001).

A central control perspective adds a lot to the discussion of intergovernmental
systems. The fact is that during the 1980s and 1990s the ways central governments
formally design and informally handle their relationships with subnational levels
have experienced major changes in many national states. With a few exceptions,
processes of devolution, decentralization, regionalization, and merger of local
jurisdictions have induced less direct control and operational interference, and
more indirect control by regulatory procedures.

A comparative perspective of central control enables a second visit to the
classifications set up by approaches relying on the autonomy or discretion of
local government (Goldsmith 2002). Germanic class countries have experienced
the least visible and dramatic changes. The federal level has kept developing forms
of cooperation with large urban communes and intermediary tiers that are based
on negotiation and bargaining. But the Linder in Germany and the cantons in
Switzerland keep playing a very important role in controlling the autonomy of
smaller communes. Many southern-type countries like France, Spain, and Belgium,
have significantly reduced central control on subnational authorities. Intermediary
tiers have increased their role vis-a-vis rural and small size communes that remain
weak players. They control monies and policy domains that matter for them. But
they have not been granted the possibility, as in federal countries, legally to
redesign the limits, the tasks, and the constitution of municipal authorities. In
France territorial administration looks more like a market than a hierarchy. The
various government levels compete with each other to reinforce their local influ-
ence by the power of the purse and by adding new policy domains to their
portfolios. A wide variety of interinstitutional patterns of cooperation are at
work across the country.

In other unitary countries, no major changes are visible. In Greece and Portugal
the center keeps a strong capacity to command and control. In the Netherlands the
center remains financially strong and quite active in launching all kinds of experi-
ments. The fact is that it also has a long established tradition of co-governance with
local governments. The Nordic countries had made major reforms already before
the 1980s, as Sweden did, or have regionalized but without going as far as France
and Spain. Scandinavia has experienced an increasing fragmentation of local
government. Reforms such as user-governed public management, particularized
state grants, contracting out of services, and neighborhood councils have chal-
lenged territorial democracy, increased governance by negotiation and interorga-
nizational links, and not reduced the influence of professionals (Bogason 1996). In
the UK Whitehall has decentralized significant functions to Wales, Scotland, and
Northern Ireland (Keating and Loughlin 2002). Emerging stronger intermediate
ties inside national arrangements may limit, to some extent, the autonomy of
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localities. At the same time they may provide a tool for further decentralization.
While the center has looser control over local authorities, it nevertheless keeps its
hands on a number of tools allowing it to limit the autonomy of the peripheries.

The case of Western Europe suggests that to classify national states in families
requires some prudence. Typologies make national states look more alike than they
really are. They give the impression that the evolution of territorial politics is
identical across countries. Another lesson is that the growth of transnational ar-
rangements or even economic globalization does not imply a convergence between
domestic arrangements. Western Europe is making a transition from local govern-
ment to local governance (John 2001). But the emergence of the EU as an actor in
territorial politics does not make its member states more similar, as reported by a
study on subnational democracy and center-level relations in the fifteen member
countries (Loughlin 2001). To some extent their institutional fabrics dealing with
territorial politics have even become more differentiated. The EU announced that it
would favor regions as partners of some of its policies. In fact, regions remain on the
whole weak tiers in terms of governmental actors and governance networks (Le Gales
and Lequesne 1998). Except in countries like Germany, and in a few cases in Spain
and Italy, they do not really matter as politically autonomous actors. They rather
remain functional frameworks and highly dependent on the national level. Power is
subdivided among numerous levels and networks. A typology of regional govern-
ment models is applied to twelve major Western Europe states (Keating 1998).
Regionalization inside the EU has benefited less regional authorities, and more
metropolitan areas and big cities. To some extent the latter have become even
stronger in terms of influence and resources. Their autonomy has increased. They
may even challenge regional policies.

Reforms tending to separate the democratic element of government from the
managerial aspects of delivering service have dissimilar impacts between national
contexts. In the US they increase the autonomy of state and local government vis-a-
vis the federal authorities (Peters 2001). In Germany they have not had much
impact on such relationships (Wollmann 2001).

The idea that the national states are hollowing out does not make much sense
when considering the facts (Rhodes 1996). Regionalization is an ambivalent pro-
cess. Transferring finances and policy domains to subnational levels, far from
weakening the national center, provides a solution to increase its own power and
role in territorial politics (Wright 1998). Transnational levels such as the EU or
NAFTA, and international or world institutions like the World Bank or the United
Nations, have not seized control and command from the central states. In some
countries the national legislative and executive branches, and more generally the
politicians democratically elected by the people, have not really lost control of the
agenda of territorial politics.

Intergovernmental relations call for further research on most of the issues listed
above. At least three aspects may benefit from closer attention. How is it possible
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for public institutions to exert authority and to build legitimacy in increasingly
changing contexts and power based multilevel arrangements? What happens once
new institutional arrangements have been set up? Longitudinal field research and
in-depth surveys may provide fruitful answers. Do best models of territorial
organization and organizing really exist, and if so, do they matter? Performance
of public institutions still remains a subject to be studied and debated from a
political perspective.
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CHAPTER 16

EXECUTIVES—THE
AMERICAN
PRESIDENCY

WILLIAM G. HOWELL

In the early 1980s, George Edwards took the presidency sub-field to task for its failure
to adopt basic norms of social science. While scholars who contributed to the various
other sub-fields of American politics constructed hard theory that furnished clear
predictions that, in turn, were tested using original data-sets and the latest econo-
metric techniques, too many presidency scholars, it seemed to Edwards, insisted on
wading through a bog of anecdotes and poorly justified prescriptions. Unlike their
would-be closest kin, congressional scholars, presidency scholars tended to prefer
complexity to simplicity, nuance to generality, stories to data. Consequentially,
Edwards noted, “Research on the presidency too often fails to meet the standards
of contemporary political science, including the careful definition and measurement
of concepts, the rigorous specification and testing of propositions, the employment
of appropriate quantitative methods, and the use of empirical theory to develop
hypotheses and explain findings” (Edwards 1983, 100). If the sub-field hoped to
rejoin the rest of the discipline and enter the modern era of political science, it would
need to nurture and reward scholars conducting quantitative research.

Edwards did not sit alone with such sentiments. In a damning report to the Ford
Foundation, Hugh Heclo summarized the state of the presidency literature circa
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1977 as follows: “Political observers have written excellent interpretations of the
Presidency. Important questions about Presidential power have been raised. But
considering the amount of such writing in relation to the base of original empirical
research behind it, the field is as shallow as it is luxuriant. To a great extent,
presidential studies have coasted on the reputations of a few rightfully respected
classics on the presidency and on secondary literature and anecdotes produced by
former participants” (Heclo 1977, 30). By recycling over and over again a handful of
old chestnuts and witticisms, Heclo observed, scholars had failed to establish even
the most basic empirical facts about the presidency.

In the years that followed, others delivered similar lamentations. According to
Stephen Wayne, the presidency field languished for lack of clearly defined concepts
and standards of measurement. As he put it, “By concentrating on personalities, on
dramatic situations, and on controversial decisions and extraordinary events,
students of the presidency have reduced the applicability of social science
techniques” (Wayne 1983, 6). A decade later, Gary King bemoaned the fact that
“Presidency research is one of the last bastions of historical, non-quantitative
research in American politics” (King 1993, 388). And jumping yet another decade
in time, Matthew Dickinson observed that “American presidency research is often
described as the political science discipline’s poor stepchild. Compared, for
example, to election or congressional studies, presidency research is frequently
deemed less clearly conceptualized, more qualitative and descriptive, overly
focused on the personal at the expense of the institution, and too prone to
prescribing reforms based on uncertain inferences” (Dickson 2004, 99).

Of course, not everyone agreed that more, and better, quantitative research
constituted the solution to this dispiriting state of affairs. A variety of scholars
made powerful cases for the value of legal analysis (Fisher 2002), carefully
constructed case studies (Thomas 1983), and theoretically informed historical
research (Skowronek 2002). And they plainly had cause to do so. Some of the
best insights and most theoretically informed treatises on the American presidency
come through biographical, historical, and case study research;! and there are
many questions about the presidency that simply are not amenable to quantitative
research. Hence, no one now, or then, could plausibly argue that quantitative
research should wholly supplant any of the more qualitative modes of research.

Still, Edwards spoke for many when he recommended that presidency scholars
direct greater investments towards more systematic data collection efforts and the
development of statistical skills needed to conduct quantitative research. For the
presidency sub-field to recover its rightful stature in the discipline, a genuine
science of politics would need to take hold among presidency scholars; and to do

1 Many of the most influential books ever written on the American presidency do not contain any
quantitative analysis of any sort. Prominent examples include: Corwin 1948; Rossiter 1956; Barber
1972; Schlesinger 1973; Greenstein 1982; Neustadt 1990; Skowronek 1993.
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so, clear, falsifiable theory and systematic data collection efforts would need to
replace the subfield’s preoccupation with personalities, case studies, reflective
essays, and biographical accounts. Hence, by the early 1980s, one observer would
later reflect, “observation, data collection, quantification, verification, conceptual
clarification, hypothesis testing, and theory building [became] the order of the
day” (Hart 1998, 383).

This chapter surveys the state of quantitative research on the presidency a quarter-
century after Edwards issued his original entreaty. After briefly documenting pub-
lication trends on quantitative research on the presidency in a variety of professional
journals, it reviews the substantive contributions of selected quantitative studies to
long-standing debates about the centralization of presidential authority, public
appeals, and presidential policy-making. Though hardly an exhaustive account of
all the quantitative work being conducted, this chapter pays particular attention to
the ways in which recent scholarship addresses methodological issues that regularly
plague studies of the organization of political institutions, their interactions with
the public, and their influence in systems of separated powers.

1 PUBLICATION TRENDS ON THE AMERICAN
PRESIDENCY

Though numerous scholars have complained about the arrested state of quantitative
research on the American presidency, none, ironically, has actually assembled the
data needed to answer some basic empirical questions: What proportion of articles
in the field journal for presidency scholars is quantitative in nature? Has this
proportion increased or decreased over the past several decades? Are articles pub-
lished in this journal more or less likely to contain a quantitative component than
are articles on the presidency that are published in the top professional journals?
And how does the literature on the presidency compare to that on other political
institutions, notably Congress? This section provides answers to these questions.
In a survey of publication trends during the past several decades, I identified
almost 500 articles on the American presidency published in prominent,
mainstream American politics journals, as well as another 800 articles published
in the flagship sub-field journal for presidency scholars.2 Among articles on the

2 T counted all articles with the words “presidency,” “presidential,” or “president” in the title or
abstract and discussing the US president somewhere in its text; articles had to be published between
1980 and 2004 in the field journal for presidency scholars, Presidential Studies Quarterly (PSQ), or
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American presidency, I then identified those that were quantitative in nature.
The differences could not be more striking. Whereas the top journals in American
politics published almost exclusively quantitative articles on the American
presidency, the field journal for presidency scholars published them only sporad-
ically. In a typical year, the proportion of presidency articles published in main-
stream outlets was nine times as high as the proportion of presidency articles
published in the sub-field journal. And though some over-time trends are observed
in these publication rates, in every year the differences across these various journals
are both substantively and statistically significant. Nor are such differences simply a
function of the publication trends of mainstream and sub-field journals. When
writing for their respective sub-field journals, congressional scholars were seven
times more likely to write articles with a quantitative component than were
presidency scholars.

Who wrote the presidency articles that appeared in these various journals?
For the most part, contributors came from very different circles. A very small
percentage of scholars who contributed presidency articles to the top, mainstream
journals also wrote for the sub-field journal; and an even smaller percentage of
scholars who contributed to the sub-field journal also wrote for the mainstream
journals. The following, however, may be the most disturbing fact about recent
publication trends: of the 1,155 scholars who contributed research on the presidency
to one of these journals during the past twenty-five years, only 51 published articles
on the presidency in both the sub-field journal and the mainstream American
politics journals.

Unavoidably, such comparisons raise all kinds of questions about the appropri-
ate standards of academic excellence, the biases of review processes, and the value
of methodological pluralism. For the moment, though, let us put aside the larger
epistemological issues of whether the top journals in political science are right to

one of the top three professional journals in American politics more generally: American Political
Science Review (APSR), American Journal of Political Science (AJPS), and Journal of Politics (JOP).
Excluded were: articles written by undergraduates, articles that were fewer than five manuscript
pages (not including references) or that were submitted to symposia, transcripts of speeches,
rejoinders, responses, research notes, comments, editorials, updates, corrections, and book reviews.
In total, 799 articles meeting these criteria were published in PSQ, 155 in APSR, 165 in AJPS, and 160
in JOP. I gratefully acknowledge the research assistance of Ben Sedrish and Charlie Griffin.

3 To count, an article had to subject actual data to some kind of statistical analysis, however
rudimentary. Articles were identified as quantitative if they reported the results of any kind of
regression, Bayesian inference, data reduction technique, natural or laboratory experiment, or even
a simple statistical test of difference of means. Hence, an article that reported an occasional public
opinion rating, or even one that tracked trends in public opinion in a figure or table, was excluded;
however, an article that analyzed the determinants of public opinion, that tested for structural shifts in
public opinion, or that decomposed measures of public opinion was appropriately counted as
quantitative. Case studies, first person narratives, and biographies, though certainly drawing upon
empirical evidence, were not counted as quantitative; and neither were game theoretic models or
simulations.
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primarily accept quantitative articles on the presidency; whether the sub-field
journal for presidency scholars is right to provide a venue for research that does
not follow these methodological orientations; or whether congressional scholars
are right to incorporate these basic norms into the research that fills their own sub-
field’s journal. I cannot possibly settle such issues here. From the vantage point of a
graduate student or young professor intent on assembling a record that will secure
employment and tenure at a major research university, the more practical
conclusions to draw from these data could not be clearer: if you intend to publish
research on the American presidency in one of the field’s top journals, you would
do well to assemble and analyze data. Though purely theoretical essays and case
study research may gain entrée into the presidency sub-field’s premier journal, they
appear to offer substantially fewer rewards in the discipline more generally.

If a sub-field’s alienation from the broader discipline is appropriately measured
by the regularity with which its scholars publish in both top mainstream journals
and their chosen sub-field journal, then we have obvious cause for concern. For
most of this period, few bridges could be found between the main publication
outlet designated expressly for presidency scholars and the best journals in
American politics. Indeed, if contributing to a sub-field’s journal constitutes a
prerequisite for membership, then the vast majority of scholars assembling the
literature on the presidency in the top journals cannot, themselves, be considered
presidency scholars. With some notable exceptions, meanwhile, those who can lay
claim to the title of presidency scholar, at least by this criterion, do not appear to be
contributing very much to the most influential journals in American politics.

2 A LITERATURE’S MATURATION

Not all the news is bad. For starters, a slight shift in the methodological underpin-
nings of presidency research can be observed. The proportion of quantitative
work on the American presidency has increased rather notably of late.* And an
increasingly wide spectrum of scholars is now contributing to the presidency sub-
field’s journal.5 In both the mainstream and sub-field journals, there exists a

4 Between 1980 and 1984, 30 percent of articles on the presidency published in the four journals
examined in this chapter had a quantitative component; between 2000 and 2004, 46 percent did so.
The percentage of quantitative articles published in PSQ alone since 2000, the first full year that
George Edwards served as the journal’s editor, nearly tripled.

5 Of those scholars who wrote on the presidency in both mainstream and sub field journals
between 1980 and 2004, fully 65 percent contributed an article to PSQ during the first five years of
Edwards’ editorship.
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considerably richer body of quantitative research on the American presidency than
was available as little as a decade ago.

Obviously, disciplinary progress should not be measured only by reference to the
number of articles amassed, no matter what their methodological tendencies might
be. The mere addition of quantitative articles on the American presidency does not
ensure that students today know anything more about the office than did their
immediate or more distant predecessors. Fortunately, though, recent developments
in the presidency literature provide additional cause for optimism. By attending to
a host of standard problems of research design and causal inference, problems
endemic to quantitative research throughout the social sciences, scholars have
materially enhanced the quality of research conducted on the American presidency,
just as they have gained fresh insights into the institution itself. This section reviews
some of the ways in which scholars have grappled with a host of methodological
challenges in order to make fresh contributions to ongoing debates about the
political control over the bureaucracy, public appeals, and presidential power.

2.1 Political Control of the Bureaucracy

In a series of highly influential articles in the 1980s and early 1990s, Terry Moe
spelled out a political rationale for presidents to politicize the appointment process
and centralize authority within the Executive Office of the President (Moe 1985,
1987, 1990; Moe and Wilson 1994). Moe observed that in an increasingly volatile
political world, one wherein opportunities to effect change are fleeting, power is
always contested, and opposing factions stand mobilized at every turn, presidents
and their immediate advisers have a strong incentive to hunker down, formulate
policy themselves, and fill administrative agencies with people who can be counted
on to do their bidding faithfully. Neutral competence and bureaucratic independ-
ence, Moe observed, does not always suit the president’s political needs. Rather
than rely upon the expertise of a distant cadre of civil servants, presidents, for
reasons built into the design of a political system of separated powers, have
considerable cause to surround themselves with individuals who are responsive,
loyal, and like-minded.

By focusing explicitly on institutional incentives and resources, and by dispens-
ing with the normative considerations that then pervaded much of the public
administration work on bureaucratic design and oversight, Moe’s research had a
huge impact on the ways in which scholars thought about presidential power. The
theory that Moe postulated, however, lacked the dynamic components needed to
identify when, precisely, presidents would centralize or politicize authority and
when they would not—that is, Moe’s work did not generate any clear comparative
statics. Moreover, Moe’s empirical analysis resembled the existing literature’s at the
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time. Evidence of centralization and politicization consisted of selected case studies
of individual agencies and a handful of policies they helped write, and little else.

Fortunately, subsequent scholars picked up where Moe left off. Consider, for
instance, Andrew Rudalevige’s recent book, Managing the President’s Program
(2002).6 Using the Public Papers of President, Rudalevige tabulated some 2,796
messages from the president to Congress on 6,926 proposals. He then drew a
random sample of 400 proposals and examined their legislative “pre-histories.”
Specifically, Rudalevige identified whether each presidential proposal was the
product of cabinet departments and/or executive agencies; of mixed White
House/departmental origin, with department taking the lead role; of mixed
White House/departmental origin, with White House taking the lead role; of
centralized staff outside the White House Office, such as Office of Management
and Budget or Council of Economic Advisors; or of staffers within the White
House itself. So doing, Rudalevige constructed a unique data-set that allowed him
systematically to investigate the regularity with which presidents centralized the
policy-making process within the EOP.”

Notably, Rudalevige discovered that many of the proposals that presidents
submit to Congress are formulated outside of the confines of his immediate
control. Only 13 percent of the proposals Rudalevige examined originated in the
White House itself; and just 11 percent more originated in the EOP. Cabinet
departments and executive agencies drafted almost half of all the president’s
legislative proposals. Moreover, Rudalevige found, the occurrence of “centraliza-
tion” did not appear to be increasing over time. Though the proportion of
proposals that originated within the EOP fluctuated rather dramatically from year
to year, the overall trend line remained basically flat for most of the postwar period.
Rudalevige did not find any evidence that presidents were centralizing authority
with rising frequency.

The real contribution of Rudalevige’s book, however, lay in its exploration of the
political forces that encouraged presidents to centralize. Positing a “contingent
theory of centralization,” Rudalevige identified the basic trade-off that all
presidents face when constructing a legislative agenda: by relying upon their closest
advisers and staff, they can be sure that policy will reflect their most important
goals and principles; but when policy is especially complex, the costs of assembling
the needed information to formulate policy can be astronomical. Though Moe
correctly claimed that centralization can aid the president, Rudalevige cautioned
that the strategy will only be employed for certain kinds of policies aimed at certain
kinds of reforms.

6 For other recent quantitative works that examine presidential control over the bureaucracy, see
Wood and Waterman 1991; Waterman and Rouse 1999; Dickinson 2003; Lewis 2003.

7 Testing various dimensions of Moe’s claims about politicization, a growing quantitative literature
also examines presidential appointments. See, for example, Cameron, Cover, et al. 1990; McCarty and
Razaghian 1999; Binder and Maltzmann 2002.
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To demonstrate as much, Rudalevige estimated a series of statistical models
that predicted where within the executive branch presidents turned to formulate
different policies. His findings are fascinating. Policies that involved multiple
issues, that presented new policy innovations, and that required the reorganization
of existing bureaucratic structures were more likely to be centralized; while those
that involved complex issues were less likely to be. For the most part, the partisan
leanings of an agency, divided government, and temporal indicators appeared
unrelated to the location of policy formation. Whether presidents centralized, it
would seem, varied from issue to issue, justifying Rudalevige’s emphasis on
“contingency.”

Rudalevige’s work makes two important contributions. First, and most
obviously, he extends Moe’s theoretical claims about the organizational structure
of the executive branch. Rudalevige goes beyond recognizing that presidents have
cause to centralize authority in order to explore the precise conditions under which
presidents are most likely to do so. Though the microfoundations of his own
theory need further refinement, and the statistical tests might better account for
the fact that presidents decide where to formulate policy with a mind to whether
the policy will actually be enacted, Rudalevige deftly shifts the debate onto even
more productive ground from where Moe had left it.

Second, Rudalevige demonstrates how one might go about testing, using
quantitative data, a theory that previously had strictly been the province of archival
research. Before Rudalevige, no one had figured out how one might actually
measure centralization, had determined what kinds of policies might be subject
to centralization, or had identified and then collected data on the key determinants
of centralization. No one, that is, had done the work needed to assemble an
actual database that could be used to test Moe’s claims. Plainly, future research
on centralization will (and should) continue to rely upon case studies—there
is much about centralization that Rudalevige’s data cannot address. But residing
in the background of Rudalevige’s work is gentle encouragement to expand
not only the number of data-sets assembled on the US presidency, but also
the kind.

2.2 Public Appeals

In another influential book, Going Public: New Strategies of Presidential Leadership,
Samuel Kernell (1997) recognized the rising propensity of presidents to bypass
Congress and issue public appeals on behalf of their legislative agendas. To explain
why presidents often abandon the softer, subtler tactics of negotiation and bargain-
ing, the supposed mainstays of presidential influence during the modern
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era (Neustadt 1990),8 Kernell emphasized the transformation of the nation’s polity,
beginning in the early 1970s, from a system of “institutionalized” to “individual-
ized” pluralism. Under institutional pluralism, Kernell explained, “political elites,
and for the most part only elites, matter[ed]” (Kernell 1997, 12). Insulated from
public opinion, presidents had only to negotiate with a handful of “protocoalition”
leaders in Congress. But under the new individualized pluralist system, opportun-
ities for bargaining dwindled. The devolution of power to subcommittees, the
weakening of parties, and the profusion of interest groups greatly expanded
the number of political actors with whom presidents would have to negotiate;
and compounded with the rise of divided government, such developments made
compromise virtually impossible. Facing an increasingly volatile and divisive
political terrain, Kernell argued, presidents have clear incentives to circumvent
formal political channels and speak directly to the people.

But just as Moe did not posit a theory that specified when presidents would (and
would not) centralize authority, Kernell did not identify the precise conditions
under which presidents would issue public appeals. Kernell offered powerful
reasons why presidents in the 1980s and 1990s went public more often than their
predecessors in the 1950s or 1960s. But his book did not generate especially strong
expectations about whether presidents holding office during either of these periods
would be more or less likely to issue public appeals on one issue versus another.
Additionally, Kernell did not identify the precise conditions under which such
appeals augment presidential influence, and when they do not.

During the last decade a number of scholars, very much including Kernell himself,
have extended the analyses and insights found in Going Public. Two areas of research
have been especially prodigious. The first examines how changes in the media envir-
onment, especially the rise of cable television, have complicated the president’s efforts
to reach his constituents (Groeling and Kernell 1998; Baum and Kernell 1999).
Whereas presidents once could count on the few existing television networks to
broadcast their public appeals to a broad cross-section of the American public, now
they must navigate a highly competitive and diffuse media environment, one
that caters to the individual interests of an increasingly fickle citizenry. Hence, while
structural changes to the American polity in the 1970s may have encouraged presidents
to go public with greater frequency, more recent changes to the media environment
have limited the president’s ability to rally the public behind a chosen cause.

It should not come as much of a surprise, then, that public appeals do not always
change the content of public opinion, which constitutes the second body of
quantitative research spawned by Kernell’s work (Cohen 1998; Edwards 2003;
Barrett 2004). Though it may raise the salience of particular issues, presidential

8 With over a million copies sold, Neustadt’s book remains far and away the most influential
treatise on presidential power. And as does any classic, Neustadt’s book has attracted a fair measure of
controversy. For selected critiques, see Sperlich 1969; Moe 1993; Howell 2005.
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speeches typically do not materially alter citizens’ views about particular policies,
especially those that involve domestic issues. Either because an increasingly narrow
portion of the American public actually receives presidential appeals, or because
these appeals are transmitted by an increasingly critical and politicized media, or
both, presidential endorsements of specific policies fail to resonate broadly.

Brandice Canes-Wrone has also examined the conditions under which
presidents will issue public appeals; and given its methodological innovations,
her research warrants discussing at some length (Canes-Wrone 2001, 2005;
Canes-Wrone and Shotts 2004). By increasing the salience of policies that already
enjoy broad-based support, Canes-Wrone argues, plebiscitary presidents can pres-
sure members of Congress to respond to the (otherwise latent) preferences of their
constituents. Further recognizing the limited attention spans of average citizens
and the diminishing returns of public appeals, Canes-Wrone argues that presidents
will only go public when there are clear policy rewards associated with doing so.
Then, by building a unique database that links presidential appeals to budgetary
outlays over the past several decades, Canes-Wrone shows how such appeals, under
specified conditions, augment presidential influence over public policy.

Two methodological features of Canes-Wrone’s work deserve special note, as
they address fundamental problems that scholars regularly confront when con-
ducting quantitative research on the presidency. First, by comparing presidential
budget proposals with final appropriations, Canes-Wrone introduces a novel
metric that defines the proximity of final legislation with presidential preferences.
This is no small feat. When conducting quantitative research, scholars often have a
difficult time discerning presidential preferences, and an even more difficult time
figuring out the extent to which different laws reflect these preferences. The
challenge, though, does not negate the need. If scholars are to gauge presidential
influence over the legislative process, they need some way of identifying just how
well presidents have fared in a public policy debate.

Prior solutions to the problem—focusing on presidential proposals or account-
ing for what presidents say or do at the end of the legislative process—have clear
limitations. Just because Congress enacts a presidential initiative does not mean
that the final law looks anything like the original proposal made; and just because
another law is enacted over a presidential veto does not mean that every provision
of the bill represents an obvious defeat for the president. Moreover, even when
such ambiguities can be resolved, it often remains unclear how observers would
compare the “success” observed on one policy with the “success” claimed on
another.

By measuring the differences between proposed and final appropriations, Canes-
Wrone secures a readily interpreted basis for comparing relative presidential
successes and failures across different policy domains. Now of course, the proposals
that presidents themselves issue may be endogenous—that is, they are constructed
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with some mind to how Congress is likely to respond—and hence not perfectly
indicative of their sincere preferences. But for Canes-Wrone’s analyses to yield
biased results, presidents must adjust their proposals in anticipation of Congress’s
responses in different ways depending upon whether or not they issue public
appeals. This is possible, perhaps, but the most likely scenario under which it is
to occur would actually depress the probability that Canes-Wrone would find
significant effects. If presidents systematically propose more extreme budgetary
allotments when they plan to go public, anticipating a boost in public support from
doing so, then Canes-Wrone may actually underestimate the influence garnered
from public appeals.

Budgetary appropriations provide a second benefit as well. Because presidents
must issue budget proposals every year, Canes-Wrone skirts many of the selection
biases that often arise in quantitative studies of the legislative process. The problem
is this: the sample of bills that presidents introduce and Congress subsequently
votes on, which then become the focus of scholarly inquiry, are a subset of all bills
that presidents might actually like to see enacted. And because presidents are
unlikely to introduce bills that they know Congress will subsequently reject, the
sample of roll calls that scholars analyze invariably constitutes a non-random draw
from the president’s legislative agenda.

Without accounting for those bills that presidents choose not to introduce, two
kinds of biases emerge. First, when tracking congressional votes on presidential
initiatives, scholars tend to overstate presidential success. Hence, because Congress
never voted on the policy centerpiece of Bush’s second term, social security reform,
the president’s failure to rally sufficient support to warrant formal consideration
of the initiative did not count against him in the various success scores that
Congressional Quarterly and other outlets assembled. And second, analyses of
how public opinion, the state of the economy, the partisan composition of
Congress, or any other factor influences presidential success may themselves be
biased. Without explicitly modeling the selection process itself, estimates from
regressions that posit presidential success, however measured, against a set
of covariates are likely to be biased.

Unfortunately, no formal record exists of all the policies that presidents might
like to enact, making it virtually impossible to diagnose, much less fix, the selection
biases that emerge from most analyses of roll call votes. But because presidents
must propose, and Congress must pass, a budget every year, Canes-Wrone avoids
these sample selection problems. In her statistical analyses, Canes-Wrone does not
need to model a selection stage because neither the president nor Congress has the
option of tabling appropriations. Every year, the two branches square off against
one another to settle the terms of a federal budget; and without the option to
retreat, we, as observers, have a unique opportunity to call winners and losers fairly
in the exchange.
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2.3 Policy Influence beyond Legislation

Outside of elections and public opinion, the most common type of quantitative
research conducted on the presidency has concerned the legislative process.
Scholars have examined how different political alignments contributed to
(or detracted from) the enactment of presidential initiatives (Wayne 1978; Edwards
1989; Bond and Fleisher 1990; Peterson 1990; Mayhew 1991; Edwards, Barrett, et al.
1997; Coleman 1999; Bond and Fleisher 2000; Howell, Adler, et al. 2000; Peake
2002). Following on from Aaron Wildavsky’s famous claim that there exist two
presidencies—one foreign, the other domestic—scholars have assembled a wide
range of measures on presidential success in different policy domains (Wildavsky
1966; LeLoup and Shull 1979; Sigelman 1979; Edwards 1986; Fleisher and Bond 1988;
Wildavsky 1989). Scholars have critically examined the president’s capacity to set
Congress’s legislative agenda (Edwards and Wood 1999; Edwards and Barrett 2000).
And a number of scholars have paid renewed attention to presidential vetoes
(Cameron 1999; Gilmour 2002; Conley 2003; Cameron and McCarty 2004).
Given the sheer amount of attention paid to the legislative process, one
might justifiably conclude that policy influence depends almost entirely upon the
president’s capacity to influence affairs occurring within Congress, either by
convincing members to vote on his behalf or by establishing roadblocks that halt
the enactment of objectionable bills.

Recently, however, scholars have begun to take systematic account of the powers
that presidents wield outside of the legislative arena. Building on the insights of
legal scholars and political scientists who first recognized and wrote about the
president’s “unilateral” or “prerogative” powers (Cash 1963; Morgan 1970; Hebe
1972; Schlesinger 1973; Fleishman and Aufses 1976; Pious 1991), scholars recently
have built well-defined theories of unilateral action and then assembled original
data-sets of executive orders, executive agreements, proclamations, and other sorts
of directives to test them. In the past several years, fully five books have focused
exclusively on the president’s unilateral powers (Mayer 2001; Cooper 2002; Howell
2003; Warber 2006; Shull forthcoming), complemented by a bevy of quantitative
articles (Krause and Cohen 1997; Deering and Maltzman 1999; Mayer 1999; Krause
and Cohen 2000; Howell and Lewis 2002; Mayer and Price 2002; Howell 2005;
Lewis 2005; Martin 2005).

Collectively, the emerging quantitative literature on unilateral powers makes two
main contributions to our substantive understanding of presidential power. First,
and most obviously, it expands the scope of scholarly inquiry to account for the
broader array of mechanisms that presidents utilize to influence the content of
public policy. Rather than struggling to convince individual members of Congress
to endorse publicly a bill and then cast sympathetic votes, presidents often can seize
the initiative, issue new policies by fiat, and leave it to others to revise the new
political landscape. Rather than dally at the margins of the policy-making process,
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presidents regularly issue directives that Congress, left to its own devices, would
not enact. So doing, they manage to leave a plain, though too often ignored,
imprint on the corpus of law.

Second, the literature highlights the ways in which adjoining branches of
government effectively check presidential power. After all, should the president
proceed without statutory or constitutional authority, the courts stand to overturn
his actions, just as Congress can amend them, cut funding for their operations, or
eliminate them outright. And in this regard, the president’s relationship with
Congress and the courts is very different from the one described in the existing
quantitative literature on the legislative process. When unilateral powers are
exercised, legislators, judges, and the president do not work cooperatively to
effect meaningful policy change. Opportunities for change, in this instance, do
not depend upon the willingness and capacity of different branches of government
to coordinate with one another, as traditional models of bargaining would indicate.
Instead, when presidents issue unilateral directives, they struggle to protect the
integrity of orders given and to undermine the efforts of adjoining branches of
government to amend or overturn actions already taken. Rather than being a
potential boon to presidential success, Congress and the courts represent genuine
threats. For presidents, the trick is to figure out when legislators and judges are
likely to dismantle a unilateral action taken, when they are not, and then to seize
upon those latter occasions to issue public policies that look quite different from
those that would emerge in a purely legislative setting.

Some of the more innovative quantitative work conducted on unilateral powers
highlights the differences between policies issued as laws versus executive orders. In
his study of administrative design, for instance, David Lewis shows that modern
agencies created through legislation tend to live longer than those created by
executive decree (Lewis 2003). But what presidents lose in terms of longevity they
tend to gain back in terms of control. By Lewis’s calculations, between 1946 and 1997,
fully 67 percent of administrative agencies created by executive order and 84 percent
created by departmental order were placed either within the Executive Office of the
President or the cabinet, as compared to only 57 percent of agencies created
legislatively. Independent boards and commissions, which further dilute presiden-
tial control, governed only 13 percent of agencies created unilaterally, as compared
to 44 percent of those created through legislation. And 40 percent of agencies
created through legislation had some form of restrictions on the kinds of appointees
presidents can make, as compared to only 8 percent of agencies created unilaterally.

In another study of the trade-offs between legislative and unilateral strategies,
I show that the institutional configurations that promote the enactment of laws
impede the production of executive orders, and vice versa (Howell 2003). Just as
large and cohesive legislative majorities within Congress facilitate the enactment
of legislation, they create disincentives for presidents to issue executive orders.
Meanwhile, when gridlock prevails in Congress, presidents have strong incentives
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to deploy their unilateral powers, not least because their chance of building the
coalitions needed to pass laws is relatively small. The trade-offs observed between
unilateral and legislative policy-making are hardly coincidental, for ultimately, it is
the checks that Congress and the courts place on the president that define his
(someday her) capacity to change public policy by fiat.

Quantitative work on the president’s unilateral powers is beginning to take
systematic account for unilateral directives other than executive orders and
departmental reorganizations—most importantly, perhaps, those regarding
military operations conducted abroad. Presidency scholars have already poured
considerable ink on matters involving war. Until recently, however, quantitative
work on the subject resided exclusively in other fields within the discipline.
Encouragingly, a number of presidency scholars have begun to test theories of
unilateral powers and interbranch relations that have been developed within
American politics using data-sets that were assembled within international
relations (Howell and Pevehouse 2005, forthcoming; Kriner 2006; Shull forth-
coming). Just as previous scholarship examined how different institutional con-
figurations (divided government, the partisan composition of Congress) affected
the number of executive orders issued in any given quarter or year, this research
examines how such factors influence the number of military deployments that
presidents initiate, the timing of these deployments, and their duration. Though
still in its infancy, this research challenges presidency scholars to take an even more
expansive view of presidential power, while also bridging long-needed connections
with scholars in other fields who have much to say about how, and when, heads of
state wield authority.

3 CONCLUDING THOUGHTS

This very brief survey offers mixed assessments of the quantitative literature on the
US presidency. On the one hand, the publication rates of quantitative presidency
research have been rather dismal. In the last twenty-five years, only one in ten
research articles published in the sub-field’s premier journal had a quantitative
component. By contrast, in the top American politics journals, almost nine in ten
articles on the presidency did so. Additionally, the scholars who wrote about the
presidency in top mainstream journals almost never contributed to the presidency
sub-field’s premier journal, while those who contributed to the sub-field’s journal
almost never wrote about the presidency in the top mainstream journals. Of the
1,000 plus authors who wrote about the American presidency in the four journals
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surveyed in this chapter, a minuscule 4 percent contributed to both the mainstream
and the sub-field outlets.

Signs, however, suggest that change is afoot. In the last several years, the
presidency sub-field’s journal has published a greater proportion of quantitative
studies, written by a wider assortment of scholars. And the more recent quantita-
tive work being conducted on the presidency makes a variety of substantive and
methodological contributions to the sub-field. The literatures on bureaucratic
control, public appeals, and unilateral policy-making have made considerable
advances in the past several years in large part because of the efforts of scholars
to assemble original data-sets and to test a variety of competing claims. On each of
the topics considered here, quantitative analyses did considerably more than
merely dress up the extant presidency literature—indeed, they stood at the core
of the enterprise and constituted the key reason that learning occurred.

Moving forward, quantitative research on the US presidency confronts a number
of challenges. Three, in my mind, stand out. First, much quantitative research on the
presidency, as with quantitative research on political institutions generally, lacks
strong theoretical footings. When conducting such research, scholars all too often
proceed through the following three steps: (a) collect data on some outcome of
interest, such as whether a proposal succeeds, a war is waged, an order is issued, or a
publicappeal is delivered; (b) haul out the standard list of covariates (public opinion,
divided government, the state of the economy, etc.) that are used to predict the things
that presidents say and do; and (c) estimate a statistical model that shows how well
each covariate influences the outcome of interest, offering a paragraph or two on why
each of the observed relationships does or does not conform to expectations. Though
occasionally a useful exercise, this formulaic approach to quantitative analysis
ultimately is unsustainable. Without theory, we cannot ascertain the covariates’
appropriate functional forms; whether other important covariates have been omit-
ted; whether some of the explanatory variables ought to be interacted with others;
whether endogeneity is a concern, and how it might be addressed. And without
theory to furnish answers to such issues, the reader has little grounds for assessing
whether or not the results can actually be believed. Rote empiricism, moreover, is no
substitute for theory. For when different results emerge from equally defensible
statistical models, theory is ultimately needed to adjudicate the dispute.

Second, greater attention needs to be paid to the ways in which adjoining
branches of government (Congress and the courts), international actors (foreign
states and international governing agencies), and the public shape presidential
calculations, and hence presidential actions. At one level, this claim seems obvious.
Ours, after all, is hardly a system of governance that permits presidents to impose
their will whenever, and however, they choose (Jones 1994). The trouble, though,
lies in the difficulty of discerning institutional constraints—and here, I suggest,
there is room for continued improvement. Too often, when trying to assess the
extent to which Congress constrains the president, scholars take an inventory of the
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number of times that vetoes are overridden, investigations are mounted, hearings
are held, or bills are killed, either in committee or on the floor. Such lists are
helpful, if only because they convey some sense for the variety of ways in which
Congress checks presidential power. The deeper constraints on presidential power,
however, remain hidden, as presidents anticipate the political responses
that different actions are likely to evoke and adjust accordingly.® To assess
congressional checks on presidential war powers, for instance, it will not do to
simply count the number of times that Congress has invoked the War Powers
Resolution or has demanded the cessation of an ongoing military venture. One
must, instead, develop a theory that identifies when Congress is especially likely to
limit the presidential use of force, and then assemble data that identify when
presidents delay some actions and forgo others in anticipation of congressional
opposition—opposition, it is worth noting, that we may never observe. The best
quantitative research on the presidency recognizes the logic of anticipated response
and formulates statistical tests that account for it.

Finally, scholars too often rely exclusively on those data that are most easily
acquired, which typically involves samplings of presidential orders, speeches, and
proposals issued during the modern era. But as Stephen Skowronek (1993) rightly
insists, much is to be learned from presidents who held office before 1945, the usual
starting point for presidential time series. Early changes in political parties, the
organizational structure of Congress and the courts, media coverage of the federal
government, and public opinion have had huge implications for the develop-
ments of the presidency. And, as Skowronek demonstrates, the similarities
between modern and premodern presidents can be just as striking as the differences
between presidents holding office since Roosevelt. When searching around
for one’s keys, it makes perfect sense to begin where the proverbial street