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Preface

The Ethics of Consent: Theory and Practice

It is difficult to conceive of a moral code, especially within a civilized society,

without some recognition to the requirement and moral force of consent.

People simultaneously have an interest in control over their bodies and

possessions and seek to engage in cooperative activities with others on terms

that the cooperating parties can mutually accept. A requirement of consent,

from a moral perspective, protects people from unauthorized invasions of

their bodies and property. In addition to its protective function, consent is a

facilitative moral power. Our consent makes interpersonal conduct permis-

sible that would otherwise be prohibited as wrongful. And through our

capacity to undertake obligations or bind oneself, consent makes possible

cooperative activities in which one person must perform before another and

also allows us to create expectations about one’s future behavior. It is fair to

say that modern liberal-democratic societies have been characterized by an

ever-growing domain of personal sovereignty, making consent salient across a

wide swath of human activities, including sexual relations, employment,

medical care, buying and selling, medical research, professional relationships,

and so forth.

The centrality of consent to our moral and legal lives is not matched

by philosophical attention to the theory of consent. There is an extensive

literature on the ethics of consent that is confined to one context or

another, but few general treatments. For example, at least as far back as

Plato and continuing through Locke (and beyond), it has been argued

that citizens of (some) societies have an obligation to obey the law because

they consent to do so. Other thinkers, starting at least with Hume, have

contested that claim. Inspired in part by the feminist movement, there are
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now numerous treatments of consent to sexual relations. While not

always couched in the language of consent, the entire corpus of contract

law revolves around consent. And informed consent has played a central

role in discussions of the ethics of medical treatment and participation in

medical research.

Interestingly, despite a considerable literature on consent in different

contexts, there is surprisingly little systematic analysis of the concept of

consent and the moral and legal work that it performs. We know of no

book-length monograph that ranges across contexts. Indeed, while Lawrence

and Charlotte Becker’s admirable Encyclopedia of Ethics contains a helpful

discussion of consent by one of our contributors (John Kleinig), the equally

admirable Internet-based Stanford Encyclopedia of Philosophy contains no

entry at all (as of January 2009). And while the Nomos series published by

the American Society for Political and Legal Philosophy contains volumes on

some central concepts related to consent (coercion; political and legal obliga-

tion), there is no volume specifically devoted to consent. Perhaps more

important, there has been a regrettable lack of cross-fertilization among the

different contexts. Those who write about consent to medical treatment

rarely ask what we might learn from the literature on consent to sexual

relations (and vice versa). A major purpose of this volume is to stimulate

such hybrid vigor.

This volume has its origins in what the editors regard as a most fortuitous

academic relationship. Miller, a philosopher on the faculty of the Department

of Bioethics at the National Institutes of Health, has focused on the ethics of

research with human subjects. Among other things, he has been concerned

with issues related to the character of ‘‘informed consent.’’ Wertheimer, a

political philosopher, was a visiting scholar in the Department of Bioethics in

2005–06 and has since joined its faculty. Although he had done little work in

bioethics, he had previously worked on the concepts of coercion, exploitation,

and consent (to sexual relations).

Wertheimer was intrigued by problems on which Miller had written

extensively. Research ethicists have asked whether a subject can give informed

consent if she is in the grips of a ‘‘therapeutic misconception,’’ that is, a belief

that she is receiving personalized medical care even when she has been

informed that she will be participating in a randomized controlled trial. We

were dissatisfied with the standard treatments. In response, we have developed

what we call a theory of consent transactions (see Chapter 4). Along the way,

we observed that bioethicists sometimes write as if the concept and principle

of (informed) consent was first developed for their purposes and that there

was no need to reflect on the way in which consent operates in other contexts
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in order to provide an adequate account of consent in medicine and clinical

research. Accordingly, we thought there was much to be learned from a single

volume that comprehensively discussed theoretical and practical issues

relating to the ethics of consent. To that end, we engaged distinguished

scholars in assembling an array of theoretical perspectives on the ethics of

consent and more contextual analyses of consent within specific domains. We

hope and expect that readers will share our delight with the breadth and depth

of their contributions.

It is conventional for multiauthored volumes to begin with a summary of

the included contributions. We confess to not finding these summaries

generally useful and we have confidence that the contributions can speak

for themselves. Still, tradition has its force, and so we will provide a brief

sketch of what the reader will find here with the proviso that the reader is

encouraged to proceed to the chapters themselves.

Part One includes seven chapters on the theory of consent. In Chapter 1,

John Kleinig provides a general overview of the concept and the way in which

it functions. Among other things, he considers the grammar of consent, the

ontology of consent, means of signifying consent, and the limits to consent. In

Chapter 2, David Johnston offers a brief history of the idea of consent in

western political thought, going a long way toward filling a major gap in the

literature. He traces the idea of consent from the Bible to the Greeks to

Roman law and then to modern political philosophers such as Hobbes and

Mill. In Chapter 3, Tom Beauchamp considers the relationship between

consent and autonomy. In developing his ‘‘autonomous authorization’’

model of informed consent, he emphasizes voluntariness as well as informa-

tion and then goes on to consider consent in the light of ‘‘split-level’’ theories

of autonomy. In Chapter 4, Miller and Wertheimer argue that the funda-

mental question in many contexts is not whether a person gives valid consent,

but whether the consent transaction is morally transformative—and that the

answers to those questions are not always identical. In Chapter 5, Douglas

Husak considers the relevance of consent to the justification of paternalism.

As a general matter, A isn’t acting paternalistically toward B if B consents to

A’s action. But what if B gives prior consent, as when a sober person tells a

friend not to let him drive home if he is drunk? Contrary to the common view,

Husak argues that B’s prior consent has no bearing on whether A is justified in

interfering. In Chapter 6, Arthur Kuflik considers the coherence and force of

appeals to hypothetical consent—that to which a person would consent if she

were in a position to do so. We might say it is permissible to perform surgery

on an unconscious person because she would have consented had she been

able to consent or arrange a person’s posthumous affairs by reference to what
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she would have consented. Although the intuitive force of hypothetical

consent is powerful, some philosophers have argued that such hypothetical

consent not only is not real consent, but also that it can do no moral work.

Arthur Kuflik argues that this view is too quick. In Chapter 7, Vera Bergelson

asks whether we should accept the principle volenti non fit injuria (to one who
consents no wrong is done). She considers the way in which the Model Penal

Code treats the defense of consent and whether violations of dignity (as

contrasted with physical harm) should be regarded as harms to which one

cannot consent.

Part Two considers consent in a variety of specific contexts. In Chapter 8,

Wertheimer focuses on the question as to when a person’s consent to sexual

relations is morally transformative. For example, if one consents while intoxi-

cated or after one has been deceived, is it permissible for the other party to

proceed? In Chapter 9, Robin West discusses the views of some radical

feminists and queer theorists who have sought to undermine the distinction

between consensual and nonconsensual sex.West argues that the distinction is

important and can be sustained, but that consent does not immunize sexual

relations from moral and political criticism. In Chapter 10, Brian Bix con-

siders the role of consent in contract law. Although it is natural to think that

contract law is based on consent, Bix observes that robust consent to the terms

of a contract is more fiction than reality as revealed in the emphasis on

‘‘consideration’’ and in doctrines such as ‘‘implied terms.’’ Bix also considers

several principles for voiding contracts such as duress, undue influence, and

unconscionability. In Chapter 11, Janet Radcliffe Richards examines the

bearing of financial inducements on consent, focusing on the issue of selling

kidneys for transplantation. How can it be considered unethical to sell

kidneys if it is ethical to donate them? Radcliffe Richards contends that

concerns about the validity of consent to sell kidneys cannot withstand critical

scrutiny. In Chapter 12, A. John Simmons takes up the age-old question: Do

we have an obligation to obey the law? It has long been argued that one has an

obligation to obey the law if (Plato) and perhaps ‘‘only if’’ (Locke) one

consents to do so. Simmons has no quarrel with the principle, but argues

that citizens in a democratic polity do not consent to be governed and thus

cannot acquire obligations in this way.

Chapters 13, 14, and 15 consider consent in the medical context. The

doctrine of informed consent is well entrenched in medical care and medical

research. But the requirements of consent arguably are different in these two

medical contexts and may call for different moral and legal criteria. Chapter

13 begins with an empirical approach to consent. Conceptual clarity and

analysis is important, but policies that regulate consent should be informed by
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empirical analysis. Philip Candilis and Charles Lidz review the most impor-

tant findings from empirical studies of informed consent in medicine and

research. For example, do people feel coerced to receive treatment? Do

research participants understand that they are not receiving personalized

medical care? In Chapter 14, Joffe and Truog analyze informed consent in

medical treatment. Must patients consent to specific procedures? Does the

physician’s fiduciary obligation to her patient affect the importance of con-

sent? Finally, in Chapter 15, Miller considers the scope and limits of consent

to participate in research. Following discussion of a famous historical case of

clinical research without informed consent, Miller examines the therapeutic

misconception and the justifiability of research without consent.

We believe that both students and scholars from a variety of disciplines will

find these discussions illuminating—philosophers, physicians, researchers,

bioethicists, lawyers, and even the occasional layperson. Although it would be

natural for readers to pick and choose, we hope that readers will share the

conviction that motivated this volume. We hope that philosophers will read

about consent in particular domains, that bioethicists will read about sexual

consent and contracts, and that lawyers will read about informed consent in

medicine and research. Finally, we anticipate that readers will find it interesting

to compare thinking about the ethics of consent across the various domains and

in light of the general theoretical approaches discussed in this volume.

A few words of thanks. First, we want to thank our contributors. We are

thrilled that they shared our enthusiasm for the project and consented to write

an original essay for the volume. Second, we want to thank Ezekiel Emanuel,

who was Chair of the Department of Bioethics at the Clinical Center of the

National Institutes of Health when this project was conceived and provided

both personal and institutional support.
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1
The Nature of Consent*

John Kleinig

Introduction

Although consent has always had a role in moral and social discourse, that role

has greatly expanded since the Renaissance and in particular with the devel-

opment of liberal democratic societies.

In a post-Renaissance world, mature human relations (both individual

and collective) are frequently assumed to be governed by a conception of

personal flourishing whose realization is furthered through the recognition of

various constraints on interpersonal behavior. Most critical have been those

prohibiting people from acting toward each other in ways that are foreseeably

detrimental to their interests—especially those that are central to the pursuit

of what they conceive to be their good. Also, given the social nature of our

development and the conditions for our continued flourishing, there are

expectations that we contribute to the formation and maintenance of a

social environment that will sustain our flourishing. Violations of such

expectations are often characterized as violations of rights—a legally based

discourse that identifies considerations worthy of coercive guarantees and

whose breach is said to warrant a punitive response.

* I am grateful to Nick Evans and the editors for comments on an earlier draft of this

chapter.
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Against this background, consent plays an important moral role. In the

contexts in which it is appropriately given, it may—and usually does—

transform the normative expectations that hold between people and groups,

whether directly or through various institutional arrangements. Where called

for, consent can sometimes function like a proprietary gate that one opens to

allow another’s access, access that would be impermissible absent the act of

voluntarily opening the gate. Thus, I may consent to another’s sexual advance,

use of my car, performance of an operative procedure, or dissemination of

information concerning myself. Or, sometimes, consent can function like a

normative rope whereby one binds oneself to another. Thus, I may consent to

another’s offer of marriage or request that I give a lecture or join a committee.

In each case, whether the consent is viewed as opening a gate or as binding

oneself, an act or outcome that would not be permissible absent the consent is

given a normative sanction. Whether that sanction is sufficient to justify what

is done is a further question, though there is usually a presumption that, in

circumstances in which consent is normatively required and given, an impor-

tant ground for complaint has been removed.

What is the nature of consent that enables it to work its ‘‘moral magic’’?1

And how much magic can it work? Although I will say something about both

questions, my main purpose will be to engage with some of the complexities

encountered by attempts to respond to the former. At first blush, that

question might seem to divide into two: What is the nature of consent? and

What gives consent its normative force? The two issues are, however, inte-

grally related. Consent is not a neutral act that is then separately justified as

having normative force, but is normative through and through even though it

also has a descriptive content. To say that A consented to ’ is not to report

some evaluatively neutral doing, such as A ’s saying ‘‘yes,’’ which is then to be

followed by further discussion about the significance of saying ‘‘yes.’’ Instead,

it is intended to convey that whatever it was that A did to consent (including,

perhaps, saying ‘‘yes’’), it also possessed a certain normative force.

Some of the foregoing assertions are provocative and need to be

addressed. At this point I offer a couple of preliminary explanations, though

more substantial issues will be dealt with later. What I am concerned with

articulating here is not everything that might be graced with the label of

‘‘consent’’ but with a core moral notion—that is, with genuine or, as it is

sometimes referred to in more institutionalized circles, valid consent.

Although consent figures quite importantly in certain formalized con-

texts—especially the law—it draws its strength in those contexts from the

sense that I have characterized as morally transformative. Although I will refer

to and draw upon such institutionalized renderings of consent, my concern
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here will be to illuminate its status as a transformative moral notion.2

Moreover, as well as its more formalized renderings, the core notion of

consent is surrounded by a penumbra of secondary meanings. For example,

the suitor who seeks the ‘‘consent’’ of the woman’s father is nowadays more

likely to be seeking the father’s approval (of the planned marriage) than his

consent, because daughters are no longer (as they should never have been)

considered as property.3 And a consent decree is an arrangement whereby an

organization that faces legal proceedings likely to lead to sanctions against it

agrees to initiate certain reforms in exchange for their suspension. In addition

to such secondary meanings, consent has also acquired various parasitical

variants—such as imputed, tacit, future, implied, constructive, and hypothe-

tical consent—some of which I discuss in the course of this chapter. The

transformative power of consent is such that its moral authority is eagerly

sought, sometimes in circumstances that do not warrant it.

The Grammar of Consent

So, then, what conditions need to be obtained if we are to be justified in

saying ‘‘A consented to ’’’? First, we should note that ‘‘A consented to ’’’ is
incomplete as it stands. Consent is a three-place transaction in which consent

to do something—’—is always given to another party or agent, to whom we

will refer as B. So, ‘‘A consented (to B) to ’.’’ Although some accounts of

consent countenance the idea that A might engage in an internal act of

consenting, as though consent might simply express a certain kind of inner

resolve or approval, I reject such an account. I argue for the view that consent

is centrally andmost appropriately a communicative act that serves to alter the

moral relations in which A and B stand—and that for the moral relations to

have been altered for B, a communicative act must have occurred.4 But let us

first give some brief consideration to each of the place holders in the transac-

tion. What needs to be true of A, B, and ’, if it is to be justifiably said that

‘‘A consented (to B) to ’’’? I will then discuss the substance of consent before

turning to a number of remaining problems that need to be addressed.

(1) A

For A to consent, A must be an agent who has reached a certain level of

maturity. (I explore that later in more detail.) Rocks and trees cannot consent;

nor can infants. May dogs consent? I think not, even though they may

willingly go along with some initiative of B (‘‘Walk?’’) or show themselves

to be enthusiastic participants in some activity (fetching balls). A dog’s
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engagement in what is presented to it is not intended to alter the moral

relations between the dog and B—in particular, to give B a permission he

would not otherwise have or to obligate itself in some way. Those inclined to

take issue with this almost certainly personalize dogs in ways that would tend

to reinforce my initial claim about agency.

Nevertheless, consent is not limited to individual agents or persons, even

if they constitute the paradigmatic subjects of consent. Consent may be given

by ‘‘collective persons,’’ whether as members of a particular class (such as the

shareholders of a company) or as a collective unity (such as an orchestra).

When a majority (or some relevant number) of shareholders signifies its

agreement with the terms of a takeover offer, it consents to the takeover.5

When an orchestra or band consents to perform in a certain location or to

perform a particular piece of music, it does so as a collective unit, which may

or may not reflect the preference of each individual member. In addition, we

sometimes speak of corporations or organizations as quasi-persons capable of

consenting to whatever options may be included in ’. Although some

collective subjects of consent can be said to consent only by virtue of a set

of preexisting institutional arrangements, they illustrate the general point that

the subjects of consent need not be singular.

(2) B

As with A, the (implicit) B to whom A gives consent must also be a person,

group of persons, or quasi-person—an agent of some kind who (most often)

initiates the process of inquiry to which A’s consent is sought in response.

B seeks from A either A’s permission to do something or A’s agreement to do

something—something to which B had no moral right or entitlement.

Must consent always be in response to another’s initiative? Suppose A,
desirous of sexual intimacy with B, approaches B. B is agreeable and sexual

intercourse takes place. Should a question later be raised whether A consented

to the sexual contact, we would probably answer in the affirmative, though it

would be more accurate—and we would be more likely—to respond by

saying: ‘‘B did not merely consent; B initiated the contact.’’ The sequence is

more complex in cases in which a course of action has discrete parts. Suppose

A makes an appointment with a physician with a view to getting cosmetic

surgery. Even though A initiated the process, A will be asked to sign a consent

form. This is because a decision to have the surgery is not presumed to be

made until after a consultation in which the physician presents the terms

under which he will perform the surgery, terms to which A consents, thus

authorizing the physician to go forward.

6 THEORETICAL PERSPECTIVES



Does anything hang on the initiation-response question? It may

sometimes do so. A legal case will illustrate. If a 25-year-old man proposes

sexual contact with a 13-year-old girl, and she consents to it, the fact that she

has not reached the legal ‘‘age of consent’’ means that her consent will not do

much to mitigate his offense.6 If, however, she initiates the sexual contact and

he consents to it, he is likely to fare better with the law (and probably morally)

even though she has not reached the (legal) age of consent. In each case it is

most likely that he will be found guilty of statutory rape (unless he had reason

to believe she was considerably older). Nevertheless, her initiative offers a

plausible ground for mitigating the penalty. He will be seen as opportunistic

rather than predatory.

(3) ’

’ usually encompasses a course of action, one for whose pursuit A’s author-
ization, permission, or agreement is required. The course of action may be

one that B wishes to pursue—for example, performing a medical procedure

on A or on someone for whom A has responsibility, entry to or use of A’s
property or property for which A has some responsibility, and so on. But the

course of action may also be one that B wishes A to take, and which B has no

right to expect of A absent A’s consent. It may be for A to agree to give a lecture

or attend a rally or visit someone. But if A is already under some obligation to

do something, A’s consent is not additionally required (though A’s approval
may be thought desirable). In cases in which Bwishes A to take some course of

action, A’s consent obligates A to B.
Although consent alters the moral relations between A and B, the permis-

sions granted or obligations created need not be of overriding or morally

determinative importance. Indeed, Amay consent to (do) things that it would

be wrong for B or A to do. The prostitute who consents to paid intercourse

will alter the moral relations between herself and B such that what B does will

not constitute rape. It might, nevertheless, be argued that it is wrong for A to

sell her body in this way (though whether, if that is the case, she should be

prevented from doing so is another matter).

Consider, too, the case in which a woman consents to have intercourse

with her therapist. He has not pressured her; indeed, she has become attracted

to him and is welcoming of the proposition. Her consent has altered their

relations to the extent that what they engage in does not constitute sexual

assault. Yet we might still want to argue that the therapist has acted wrongly

because he has corrupted the professional relationship he was obligated to

maintain. True, there may be cases and cases. But the point is that the moral
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transformation brought about by consent may not be complete in the sense of

making that which would have been a sexual assault into something morally

acceptable. As a person, the patient had the moral authority to consent to

sexual intercourse; as a professional in a professional relationship, the thera-

pist had no moral authority to seek it.7

But what if B asks A to act as a hitman and A consents? Does this

represent a case in which consent does not alter the moral relations between

A and B, because B asks for something that he has no authority to give?

Perhaps. It is not that A fails to consent, but that his consent mistakenly or

illegitimately presumes that B is in a moral position to authorize what he

requests. If the conversation has been monitored by police, A will not be able

to claim that he failed to consent because B had no right to authorize what

Awas asked to do. If that appears to contradict the account of consent given so

far, the point may be rephrased as follows. Given what A took to be the

normative order governing gang behavior, B was authorized to arrange for a

hit and, in terms of that normative order, A consented to do what B was

authorized to request. He therefore transformed relations so far as that order

was concerned. But within the larger frame of morally acceptable relations,

the normative order represented by the gang had no traction.

Keeping in mind the complication just noted, to be the object of consent

’must identify some course of action to which the consented-to party would

otherwise have no moral right. Or, more accurately, it must appear as though

B has no right to ’ without A’s consent. If I consent to B’s request that he
borrow my car, it is implied that, without consent, B’s using the car would

constitute an unauthorized taking—indeed, a theft. Presuming that B is an

eligible person, the consent constitutes a moral authorization to use the car.8

As we noted earlier, however, we sometimes perpetuate rituals of consent

even though no authorization is necessary. Thus, a man who wishes to marry a

particular woman may visit the woman’s father to seek his ‘‘consent’’ to the

arrangement, even though we no longer see daughters as the property of their

fathers. What the man is really seeking in this ritualized act of consent getting

is the approval of the father to the arrangement. Approval—or at least

approval of—is not consent. Moreover, in cases in which consent is not

morally required, A’s disapproval of B’s ’-ing will not constitute a refusal

to consent. Furthermore, one may not approve of an arrangement to which

one nevertheless consents. That no doubt occurs when fathers consent to their

minor daughters getting tattoos, even though they consider their daughters

beholden to the vagaries of fashion.

The action (’) to which consent is given may be conclusive or contin-

uous. If ’ is a vote to be taken, then, once one’s vote has been made, one
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cannot (usually) retract whatever it is that one has consented to. Even if voting

is still in progress, one’s pulling the lever or depositing a slip in the ballot box

places one at a point of no return. One may regret the consent one has given,

but that is another matter. That which signifies or expresses consent takes a

form that does not allow for retraction. But in the case of a prolonged course

of action, it may often be possible to withdraw one’s consent. A person who

consents to a medical procedure or therapeutic regimen may, after a time

(though perhaps not any time), withdraw his or her consent. The person may

have signed a consent form, but the form is likely to include a provision for

withdrawal. A person who consents to sexual intimacy may withdraw that

consent along the way, at least up to the point of intercourse, and maybe even

beyond penetration. I may withdraw my consent to give a lecture at any point

up to my giving it, though in this latter case, an obligation is created that, in

the event of a withdrawal, requires at least an apology. In all cases, the initial

act of consent will usually reflect an ongoing commitment.

Withdrawal is more problematic in some cases than in others. Though

a withdrawal of consent may be technically possible, it may also have

significant costs associated with it. Consent creates reliance and those

who have obtained our consent may be seriously disadvantaged if consent

is subsequently withdrawn. A late withdrawal of consent to giving a lecture

may sometimes reasonably result in liability for the costs associated with

setting it up. In the case of medical consent, however, patient autonomy is

usually considered so important that withdrawal of consent during a

procedure or a course of treatment is not only honored but also protected

against reprisals.

The Ontology of Consent

Having said something about the parties to and object of consent,

I turn now to the act of consenting. There is considerable disagreement

about what constitutes the core of consent, and some of my earlier

remarks will have been provocative precisely because they take a position

on an issue that is hotly contested. It is time to make good on those claims.

How, exactly, are we to conceive of consent? Does it consist primarily in a

state of mind—in what Peter Westen speaks of as ‘‘a state of mind of

acquiescence . . . a felt willingness to agree with—or to choose—what

another person seeks or proposes’’9 or in what Hurd refers to as ‘‘an act

of will—a subjective mental state akin to other morally and legally sig-

nificant mens rea’’?10 Or is it constituted by a performative act or the
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conventional signification of agreement to some request or proposal?

Or may it instead be some combination of these? Representatives of each

of these possibilities may be found, though it is quite common in legal

contexts to characterize the core of consent as a subjective mental state.

The position that I articulate and defend here is that there is always an

expressive dimension to consent—that consent must be signified—and

that only if consent takes the form of a communicative act can the moral

relations between A and B be transformed. Absent such communication,

B has no business doing that for which A’s consent is needed even if

A condones or would acquiesce to it. Consent is a social act in which

A conveys something to B—something that, once communicated (and with

my earlier caveats acknowledged), now gives B a moral right or entitlement

that B previously lacked.

First, however, I offer some observations on subjective mental state

accounts. These accounts range widely (and sometimes in a confused

manner) from those in which consent is thought of as ‘‘being of a like

mind with another’’ to those in which it involves merely a ‘‘willingness that

others do as they request’’—a tolerance of their wishes. Westen appears to

run them together. To illustrate the core ‘‘factual attitudinal’’ meaning of

consent, he appeals to the case of a child who, while pretending to be

asleep, ‘‘secretly consents’’ when her grandmother leans over and kisses

her.11 But does what the child feels constitute consent, even of a secret

kind? Are we merely denied knowledge of the child’s consent or is her

consent lacking? We need not deny that the child has ‘‘a welcoming state of

mind.’’ But many actions in which others engage us may create a wel-

coming state of mind without it being said that consent was involved.

In the present case there is no way of distinguishing approval (of) from

consent. But approving of and consenting are quite distinct, even if our

consent to something is often contingent on our approval of it. The

relevant kind of approval in the case of consent is not approving in the

sense of approving of, as is the case when the little girl approves of what her

grandmother is doing, but it is approval in the sense in which some

authorization is given to the other to do as she seeks. In the case in question

we need not deny that the child has consented or that this does not

constitute an unconsented-to touching on the grandmother’s part. But, if

so, this is because we see past consent persisting into the present and not

because it is now given.12 As Westen construes it here, consent—a feeling

of approval—is not morally transformative. It has been gutted of its moral

significance. Were, for example, the child later to reveal that all the while

she was secretly loathing her grandmother’s kiss, what transpired would not
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ipso facto have constituted an unconsented-to touching. The grandmother

was not to know that it would be unwelcome on this occasion, and might

reasonably claim that an affectionate kiss of the kind she gave could have

been expected to be welcome, given the relation that was presumed to exist

between her and the child.

Let me be clear. I do not wish to argue that states of mind are irrelevant to

consent, only that consent is not constituted primarily by a state of mind.

There must surely be a certain willingness on A’s part if A is to be said to have

consented to B’s ’-ing. What is critical is that A communicates with B such

that B knows that A has authorized B to ’. Consent requires signification—

not in the sense that a state of mind is reported but in the sense that a right or

entitlement is created or permission given or obligation assumed. Consent is

not about agreeing with but to, and the latter, as a morally transformative act,

requires signification. Likewise, the withdrawal of consent is not simply a

matter of changing one’s mind but of communicating to another that a

permission once given is now being withdrawn. Unless that communication

occurs, the (presumption of) consent remains.13

Signification

Let me say more about signification. Because, as I have been arguing,

consent is a communicative act requiring, for consent to occur, that

A signifies it to B, a good deal of attention is often paid to the issue of its

form or morphe. The form taken by the act of consent may vary consider-

ably, though it will commonly be constituted by some gesture, word, or

other recordable behavior that conventionally and contextually expresses it.

Precisely because consent is a communicative act, there must be a conven-

tion whereby consent given is recognized as such. Moreover, because we

have developed different conventions for different contexts, its conven-

tional expression must be contextualized. Raising one’s hand or shouting

‘‘yes’’ may express one’s consent at a rally, but it will not do when election

time comes round and a voting ballot paper must be filled out. Context will

also allow for consent to be signified by a negative act—such as the act of

remaining silent when called upon to indicate if one has any objections to a

proposal. Presuming that one has heard the call and been able to make

known any objection one has, one’s silence may be a legitimate expression

of consent.

Nevertheless, because ambiguity is often possible with more truncated

forms of signification, it may be important that for some matters the
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conventions of signification (as well, of course, as the preparations for seeking

consent) are more complex. Silence, for example, can sometimes indicate

abstention, acquiescence,14 and lack of interest as well as consent, and it may

be risky to interpret it as consent. And words such as ‘‘yes’’ may fail to indicate

the scope of one’s consent.

I have already made it clear that in focusing on the critical importance of

signification—an importance that arises from the fact that consent is a

communicative act—I do not thereby want to argue the extreme position

that consent is simply a matter of engaging in signifying behavior. For one

might do what would ordinarily be taken to signify consent without actually

consenting. This occurs when a person is coerced into agreeing to something.

We may more appropriately speak of this person as assenting than as con-

senting. Because consent transforms the moral relations that exist between

persons, the signification must be voluntary. Assent that is given under duress

does not have the moral force of consent. When Joel Valdez broke into

Elizabeth Wilson’s apartment and sought to rape her at knife point, she

agreed to submit if he wore a condom. He had sex with her for an hour

until she was able to flee to a neighbor’s apartment. But a Texas grand jury

decided that her agreement to have sex if Valdez wore a condom constituted

consent to intercourse and therefore that she was not sexually assaulted.15

Given that Wilson negotiated her agreement under the threat of serious

injury, her assent did not possess the moral force of consent. Coerced

responses need not be strategically bereft, and evidence of physical resistance

is no prerequisite of refusal to consent.

There may be cases in which, without a deeper understanding of the

circumstances, one may be misled regarding consent. Suppose a CCTV

camera picks up an encounter in which a man approaches a woman in a

stairwell, grabs her, puts a knife to her neck, and then has sex with her. Our

inclination would be to say that the sexual intercourse was nonconsensual and

that she was raped. But we might well revise that judgment if we later learn

that the ‘‘attack’’ was staged as part of a pornographic movie. There was only

an appearance of duress; the sex was consensual.16

Sexual relations have proven particularly treacherous so far as significa-

tion is concerned. Not only are social conventions somewhat confused,

confusing, and still often permeated by sexist prejudices, but the processual

or continuing character of sexual relations allows for misunderstandings with

regard to what is consented to as well as with regard to changes or withdrawals

of permission.17 The ambiguities and consequences of mistake have some-

times led to extreme requirements for consensual sex, even between those who

may know each other quite well.18
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Consent and Responsibility

In speaking of consent as a communicative act I have made it clear that I do

not wish to deprive it of an inner dimension. All I have attempted to argue is

that it is not exclusively or primarily a state of mind. As an act that morally

transforms a situation, it must satisfy certain conditions—in particular, those

for constituting it responsible behavior. If A cannot be held responsible for

what gives the appearance of consent, then consent has not been given.

So-called coerced consent is better characterized as assent: It does not

authorize B to ’ or alternatively obligate A to ’. Nor does it follow from

what I am claiming that Amay not irresponsibly consent, for one may be held

responsible for one’s irresponsible conduct.

If consent is to be a communicative act for which responsibility is

presupposed, it must be the act of an agent who is competent to consent; it

must be voluntary, in the sense of being free from coercion; it must be based

on understanding, in the sense that it is appropriately informed; and it must

be intentional.

The Competence Condition

As I pointed out earlier, young children lack the cognitive development to

consent. They are not conceptually or emotionally equipped to provide the

authorization or commitment for many of the situations that would ordina-

rily require their consent. As they develop, no doubt, they will acquire an

increasing capacity for making determinations with regard to such matters.

Until that time, though, we usually consider that parents or others who can be

expected to have their best interests in view will provide the authorization—

consent—that is needed. Nevertheless, we should not presume that the

capacity to consent will occur all at once. The level of competence required

to join a scout club is very different from that required to buy a house or

accept an offer of marriage. As children become cognitively (and otherwise)

capable of making certain kinds of decisions concerning interests over which

they should have moral jurisdiction, the authority to consent should pass to

them from their guardians. In cases in which there are serious learning

disabilities, the capacity to give consent, at least with regard to those matters

about which we are most inclined to demand consent, may never be reached.

But even if competence in the sense of a certain level of cognitive

development has been reached, it may be subverted in other ways.

Intoxication impairs one’s ability to consent, though the impairment may

be a matter of degree. Sometimes we hold people responsible for what they do
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under the influence of alcohol (or other drugs), and consider them to have

acted irresponsibly rather than nonresponsibly, particularly if, prior to their

impairment, they had reason to foresee what might occur.

Insanity and other forms of mental illness may also impair the capacity to

consent to the point that what appears to be consent no longer transforms

relations with others. Although there is no straight line from ‘‘mental illness’’

to ‘‘incapacity to consent,’’ certain kinds and degrees of mental illness may

undermine the various requisites of consent.

Cases of acute or chronic pain can also impair consent.We do not usually

hold people responsible for what they agree to under torture because the pain

of torture so consumes their consciousness that they can usually focus on little

beyond what can be done to alleviate it. In certain circumstances the experi-

ence of intense pain may present others with something of a dilemma. If a

person who is suffering unrelievable pain seeks to be put out of her misery,

should we see that as a responsible request or as impelled by the pain?19 There

may not be any simple answer to such a question, and others might need to

make a judgment about the likelihood of a change in the person’s situation or

whether, even if pain has overcome the person’s capacity for rational thought,

it would be in that person’s interests to respond affirmatively to the request.

In other cases in which a person may have lost the capacity to consent to

matters that would ordinarily require consent, decisions might be made not

on the basis of what are deemed to be the person’s best interests, but on the

basis of what that person might have been expected to consent to, given what

is known about her. This substituted judgment standard presumes that we

know enough about the person to draw reasonable inferences about what that

person would have consented to.

In cases in which the consent that A gives to ’ concerns the affairs of

another (call that other C) who would ordinarily be expected to give or

withhold consent, we need to offer an argument for transferring the authority

that would ordinarily belong to C to A. The expectation would be that the

moral guardian would know enough about C either to make appropriate

judgments about what C could have been expected to consent to (given her

settled desires, values, and life plans) or, in the absence of that, what would be

in C’s best interests (something which, in the absence of better knowledge,

C could be presumed to consent to having secured for her).

The Voluntariness Condition

If A is coerced into doing what ordinarily signifies consent—be it the raised

hand or the uttered ‘‘yes’’—he does not act voluntarily and what he does does
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not constitute consent. Some might argue that in such cases consent is given

but, because it is coerced, it is not valid. But invalid consent nomore counts as

consent than an invalid vote counts as a vote. It has form but no substance.

It is, I believe, more accurate to say that although A gave his assent, this did

not amount to consent.

Lack of voluntariness may have a variety of sources—most dramatically

from the knife to the throat but more subtly from the felt threat of social

ostracism. Responsibility-defeating or responsibility-diminishing coercion

takes many forms, and there is some dispute as to appropriate boundaries

for its varied manifestations. It is generally agreed, for example, that assent

given as a result of physical threats is coercive, but there is more debate about

the coerciveness of moral and social pressures (say, social opprobrium and

peer pressure); and even more contentious is the inclusion of certain ‘‘inner’’

forces (say, compulsions that affect what one agrees to). Furthermore, does

coercion refer to threats that affect what one wills or may it include acts that

make the will irrelevant? It is probably not necessary that we seek to resolve

such questions here; what is important is the bearing that certain forces may

have on the voluntariness of what we agree to and therefore on our respon-

sibility for what would otherwise be taken to signify consent.20

Sometimes it may be very difficult to determine whether supposed acts of

consent are voluntary and therefore genuine. Do prisoners who ‘‘volunteer’’ to

participate in clinical trials give their consent, or do their circumstances

subvert the voluntariness of their agreement or—not much less problematic

for public policy purposes—mask it? It has often been argued that the inmates

of total institutions, especially in cases in which improved conditions (mate-

rial or social) may flow from participation and in which risks may be involved

in participation, have their voluntariness for such decision making compro-

mised or, if not compromised, that, given their situation, we are in no

position to know whether their decision to participate would rise above an

appropriate threshold of voluntariness. Plea bargains have also posed a

problem for some writers. On the surface, the option of pleading guilty to a

lesser charge in exchange for trial on other and more serious charges may not

appear coercive. But if the penalties faced at trial are considerably greater than

those offered through the plea agreement, even an innocent defendant may

feel pressured to plead guilty.21

Although there is a tradition of thinking that coercion requires threats,

there is some reason to think that, in appropriate circumstances, even offers

may be coercive. They may be coercive either because a refusal of the offer is

associated with some threat (what are sometimes referred to as ‘‘throffers’’22)

or, alternatively, because the baseline circumstances in which the offer is made

The Nature of Consent 15



are humanly unacceptable. If a factory owner takes advantage of economic

conditions to advertise a subsistence wage for heavy work, wemay see the offer

as genuine but coercive.23

Ensuring the voluntariness of agreements is one of the conditions that

enables acts of consent to constitute a responsible transformation of the moral

landscape for those who are party to it.

The Knowledge Condition

The responsibility that undergirds the moral force of consent also requires

that the act of signifying consent be a knowledgeable one. That is, for consent

to have its force unqualified, it should be informed. ‘‘Unqualified’’ may mean

a number of things. It may be uninformed and irresponsible (but valid) or it

may be ill-informed or misinformed and by virtue of that either fail as consent

or have its moral force qualified in some way.

Some people may choose to consent irresponsibly by refusing to inform

themselves about the circumstances under which they are giving their consent.

A may consent to enter into a business partnership with B without looking

carefully at its financial prospects. Even though risk may be part of any such

arrangement, the assumption of risk ought to be informed. One might be

equally uninformed—and irresponsible—when voting for a political candi-

date. As long as one is eligible to vote and one’s vote is voluntary, it may not

matter (so far as the genuineness or the validity of the vote is concerned) if

one’s vote is ill-informed.24 Those who vote irresponsibly may have them-

selves to blame for its outcome.

In medical contexts, however, there is usually some effort made to ensure

that consent is not ill-informed. Institutionally, that now usually requires the

signing of a consent form under certain conditions. Thus, for example, if

consent to a medical procedure is to be regarded as valid, it needs to be

described in adequate detail and in a language that is familiar to the patient;

the costs and risks associated with the procedure need to be made clear and

alternatives to the proposed procedure (where available) need to be noted,

along with some indication of the prognosis. Although a morally adequate

consent may require less or more than the formalities usually involved in

medical consent, the point is that if an onus is to be shifted or obligation is to

be assumed, the person whose consent is given ought to understand the nature

and ramifications of what he is doing.

Deceptive knowledge failures may affect consent in more than one way.

An old—albeit problematic—legal distinction between ‘‘fraud in the factum’’
and ‘‘fraud in the inducement’’ suggests how misinformation may sometimes
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negate consent but at other times not do so yet nevertheless provide the

consenter with a significant cause for complaint.25 An illustration often

provided goes as follows: (1) A consents to a gynecological examination by

B, who, she believes, inserts a vaginal speculum; in fact, he inserts his penis.

(2) A consents to intercourse with her doctor B after he has deceptively

induced her to believe that it will be therapeutically beneficial. On the

traditional account, A’s consent in (1) is negated by B’s deception, and B is

guilty of sexual assault. In (2), however, no sexual assault occurs, only a form

of fraud. The reason usually given is that whereas the fraud in (1) goes to the

very ‘‘fact’’ of what was done, in (2) it concerns only a ‘‘collateral matter.’’

After all, in (2) A did consent to intercourse, albeit falsely believing it to be

therapeutic, whereas in (1) A did not. But what might appear to be a clear-cut

distinction between two types of fraud in (1) and (2) gets muddied once we

introduce other cases. What if (3) A consents to intercourse with B, falsely
believing that the man who (in the dark) has slipped into bed beside her is her

husband? Has she been sexually assaulted or defrauded? Or, suppose

(4) A consents to (her first) intercourse with B having been deceptively

induced to believe that the papers she recently signed were marriage docu-

ments. Was A sexually assaulted or merely defrauded? What these and other

cases tend to show is that underlying our judgments about the moral effect of

misinformation are normative considerations concerning the seriousness of

the deception. In cases (3) and (4), unlike case (2), there was consent to

intercourse, although there was not—and it is assumed there would not have

been—consent to extramarital intercourse. Even in cases similar to (2) dis-

tinctions might be drawn. Were it the case that (5) A, a prostitute, consented
to intercourse with B after he deceptively led her to believe that he would pay,

we might view it as simple economic fraud rather than as a sexual offense.

Leaving aside the varied ways in which the laws of different jurisdictions

might view such cases, they indicate how normatively charged are our judg-

ments concerning the impact of knowledge deficits. Moreover, given those

varied ways, we should not assume that such normative undergirding will be

uncontroversial. It may reflect cultural and other prejudices that stand in need

of re-evaluation.

The Intention Condition

When A consents to ’, A consents to ’ under a certain description.

If A consents to B’s using his car and (without A’s knowing it) B uses the

car to carry out a bank robbery, it would ordinarily be misleading to say that

A consented to B’s use of the getaway vehicle.26 Consent is relatively
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determinate, and even though A did not explicitly exclude the possibility of its

use as a getaway vehicle, some conventional expectations can usually be

assumed to inform such acts of consent. In certain circumstances, it will be

important to specify fairly precisely what is consented to. If A consents to

engage in sexual intercourse with B, A does not thereby consent to (risk)

contracting the STD with which B knows herself to be infected. A may be

foolish not to inquire or take some prophylactic precaution, and B may be

irresponsible in not informing A. But if A is aware that B is infected but

nevertheless proceeds to have sex without a condom, we might want to argue

that A voluntarily assumed the risk of contracting the STD. But this would

still not amount to consenting to infection with the STD unless A stated that

it was his intention to contract the STD. What we might say in such a case is

that A consented to risk contracting an STD.

Though not incoherent, a so-called carte blanche consent would ordina-

rily be seen as either conventionally constrained or as irresponsible.

‘‘Whatever you wish,’’ in response to a request that requires permission, is

ordinarily bounded by the set of mutual understandings that is implicit in the

relationship existing between A and B. Even so, a person who consents so

generally may have to bear some moral responsibility for the risk that is

implicit in giving such free rein to another.

Contact sports pose something of a challenge to what their participants

consent to. It can be asserted with some confidence that those who play such

sports professionally consent to certain risks inherent in the nature of the

sport, and that injuries caused do not constitute either assaults or tortious

harms. But what if the injury is caused as the result of deliberate breach of the

rules of the game—such as the ice hockey player who slashes at an opponent’s

head with his stick? Here I would suggest that courts—in the United States, at

least, though not so much in Canada—have compromised the moral force of

consent for reasons that are not morally sustainable.27 It does not seem

reasonable to hold that those who have consented to participate in the game

have consented to the risks associated with deliberate breaches of the rules—

though here, as elsewhere, there will be cases and cases.

Political consent, insofar as it can be agreed to have been given, can be

particularly treacherous. Except in referenda, which are often—though not

necessarily—stated in fairly precise terms, the usual context for political

consent—voting for a party or person—is necessarily open-ended, and we

may find our consent abused. The party that we voted for because it promised

not to raise taxes may decide, once in power, to raise taxes. Our consent is not

easily withdrawn, given the institutional structures in place to give it effect,

though we may wish to argue that the moral ramifications of our consent have
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been forfeited. Often, given the unsatisfactoriness of waiting for a next

election, our best hope may be to protest the decision and seek to garner

enough public support to lead to its revocation. In any case, our consent can

be reconsidered and judged misguided or abused.

Political consent and voting are complex in other ways. When I vote for

C in an election, it will not usually be said that I did not consent to D’s
election should C lose to D. Those who vote are ordinarily taken to have

consented not simply to some particular person’s election but to the outcome

of the electoral process. That is what they intend. What we consent to is a

particular decisional process (usually adopted in circumstances in which

unanimity is unlikely) in which the outcome binds those who participate in

it. There may be rare situations in which A takes the view that if C does not

win he will not recognize D. But such a person will then have the burden of

explaining why he participated in a particular process designed to resolve the

issue of representation. Why not boycott the election altogether if only one

candidate is deemed acceptable? The question is not rhetorical; nevertheless,

the onus will be on A to make good his claim that participation did not

amount to his consenting to the outcome (and hence to D’s election in the

event of D getting the most votes). In certain cases, that onus can surely be

met. It will, nevertheless, be for A to meet it.28

This raises a further question with regard to those who do not participate

in the electoral process. Presuming that participation is freely available to

them, that they know of it and of what is at stake, can their failure to vote be

taken as consenting to its outcome? I think not. At best it amounts to

acquiescence, and with acquiescence, as with condonation, there may be

some responsibility for the outcome. But this does not amount to consent,

as is recognized by those who bemoan low participation rates and worry about

the extent to which actual political outcomes can truly be said to manifest the

‘‘consent of the governed.’’

The issue of intention also comes into play in discussions about so-called

tacit consent. Famously—or notoriously—Locke claimed:

[E]very man, that hath any possessions, or enjoyment, of any part of

the dominions of any government, doth thereby give his tacit

consent, and is as far forth obliged to obedience to the laws of that

government, during such enjoyment, as any one under it; whether

this his possession be of land, to him and his heirs for ever, or a

lodging only for a week; or whether it be barely travelling freely on

the highway; and in effect, it reaches as far as the very being of any

one within the territories of that government.29
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If some overpsychologize consent, others fail to recognize the extent to

which consent as a communicative act must be intended to convey to B a

permission or entitlement. Tacit consent of the kind that Locke defends

resolves consent into a signifying act that has been detached from that

which it is intended to signify. There is no reason to think that the person

who travels freely on the highway consents to the laws of the government

within whose jurisdiction the highway is located. Perhaps such a person, in

exchange for the ability to travel freely on the highway, ought to consent to

such laws. But having good reason to consent is not to consent. And

perhaps a person who enjoys the benefit of free passage has a duty to

obey the laws of a jurisdiction that enables this to be so. But such a duty

arises out of other considerations, not because consent to them has been

given.

It is not that the idea of tacit consent is incoherent. It is coherent, but

it is narrowly bounded by intention. When a person makes no response

to the question ‘‘Any objections?’’ when it is asked in relation to a

proposal that is to be voted on and we have every reason to think that

she heard the question and was capable of responding to it, then her

silence can be taken as tacit (as distinguished from express) consent to the

proposal. But here the conventions regarding signification are clearly

understood. Of course, to remove all possible ambiguity, the person

conducting the vote may call for ayes and nays or hands. But often that

will not be necessary.

What about deceptively intended consent? If A consents to B’s request
for permission to enter premises and then calls the police to report an

intruder, can he deny that he consented because he intended revenge?

I think such cases reinforce the view that consent is a communicative act,

not simply a state of mind. B did receive A’s consent. Had the proceedings

been taped or had A given permission in his handwriting, then, barring

some exotic set of circumstances, A consented to B’s entering the pre-

mises. A somewhat more complicated case would be one in which an

undercover narcotics detective ‘‘consents’’ to be part of a drug trade, but

then turns the other participants in. Does he simply pretend to consent or

is the consent genuine? What we might say here is that in relation to the

norms operative within the drug ring the detective consented to partici-

pate, but that in relation to the larger structure of societal expectations he

did not consent and so cannot be held to be particeps criminis.
Nevertheless, the fact that consent is genuine at some level in such cases

can create a problem for police, for it can amount to breaking the law to

enforce it.
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Limits to Consent’s Moral Magic

The moral magic of consent will not work if, as we earlier saw, the normative

order against whose background it was given is morally bankrupt. The mafia

hitman who consents to do a job has no moral authorization to go ahead with

it, even though the rules of the organization now permit it. True, if the hitman

eliminates someone without first receiving authorization to do so, he may

have to contend with the normative order that operates within the criminal

organization. But insofar as that organization has no moral standing, any

moral magic will only be simulated.

More contentious are situations in which A’s consent is to what will be

reasonably believed to harm A or otherwise be to A’s detriment. An ancient

legal maxim, volenti non fit injuria, though sometimes given close to full rein

in civil cases, has often been limited when it comes to criminal law. If A
consents to B’s beating or killing him, the law has frequently refused to

recognize its transformative power. Practical policy reasons might of course

be advanced for this: There may be reason to doubt the genuineness of

consent to self-harm, and it may be difficult to sort out those cases in which

the consent is genuine from those in which it is not. But cases in which the

consent is both genuine and known to be so no doubt exist, and yet criminal

law and sometimes moral judgment resist the transformative power of that

consent.

In the case of criminal law at least, it may sometimes be argued—albeit

controversially—that people have social responsibilities that would be brea-

ched were they permitted to consent to self-harming behavior (some variant

on the old idea that the king has a right to the aid and assistance of his

subjects30), or that whatever right individuals may have to harm themselves,

they have no overriding right to have others act as their agents in such matters,

and that they and the other party have even less right to consent when the

harmful course of action is at the initiative of someone other than the person

who is harmed. In other words, whatever we say about A voluntarily and

intentionally harming himself, it is more problematic if B agrees to A’s request
that B harm him, and evenmore problematic for B if A consents to B’s request
that B harm him.

This is not the place to explore these arguments in detail.31They indicate,

however, that consent’s moral magic may have some limitations—limitations

that, even if particularly controversial when embedded in law, may sometimes

function more plausibly in a purely moral setting. Whether or not the law

should forbid consensual cannibalism or self-enslavement, there is something

morally problematic both about seeking to have another consent to
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self-harming behavior and about using one’s powers of consent to permit

harm to be done to oneself. Our reservations may ultimately go back to the

view that the value of consent is rooted in a conception of the social condi-

tions under which humans may best flourish, conditions that will ordinarily

support the magical power that consent is able to display. When consent

functions otherwise, it seems to have uprooted itself from that which

sustains it.
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2
A History of Consent in Western

Thought1

David Johnston

In western thought, the concept of consent has been deployed in two major

ways. In one of these, the notion of consent is applied to relations among

individuals—or more precisely, among persons. In this context, it is widely

accepted that acts of consent establish entitlements, create obligations, and shift

risks and responsibilities from some persons to others. The principal issues that

have arisen concerning this kind of consent have clustered around questions

about the range of entitlements and obligations that can be created or trans-

ferred through acts of consent and about the kinds of persons who should be

considered competent to give consent (as well as questions about the kinds of

human individuals and groups who should be considered persons). These

questions have long played central roles in legal and social thought.

The concept of consent has also been deployed in discussions of the

relationship between governments and the collectivities over which they rule.

When people have thought to ask whether their government is legitimate—a

question of considerable antiquity—one of the most prominent claims that

have been made in (partial) response is that governments are legitimated by

the collective consent of the governed. Although this claim now occupies a

virtually hegemonic position in western thought, it has gained that position

only quite recently. For most of the history of western thought, the idea of

government by consent contended with major rivals. That contention com-

prises much of the substance of the history of political theory.
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These two ways of applying the concept of consent have been intertwined

with one another at numerous junctures. In Roman thought, for example, the

term lex, which appears to be based on the idea of an explicit contract between
two person or two groups, later came to signify a kind of law, and the Latin

word is accordingly translated into English by the latter term.2 Similarly, in

the seventeenth century Grotius constructed a justification of private property

by hypothesizing that an original state of common human ownership of all

the land on earth had been supplanted by the institution of private property

through an act of collective consent to the latter.3 The way in which acts of

consent among private parties have been conceived has been linked in a

variety of ways to the notion of consent to governments or to other public

institutions.

Overall, however, each of these two principal ways of applying the concept

of consent has blazed its own path through the history of western thought. As a

major theme, the idea of government by consent assumed a prominent and

positive place in that history earlier than did the notion of individual consent as

a basis for important obligations and entitlements. I will accordingly discuss the

history of the concept of consent in political theory separately beforemoving on

to the history of that concept in legal and social theory.

Consent in Political Theory

It is widely believed that the view that government is legitimated by the

consent of the governed gained very little traction before the early modern era.

Samuel Beer’s observation is representative:

For more than 2000 years nearly all leading minds had rejected

popular government. Classical philosophy had taught the rule of the

wise, Christian theology the rule of the holy. Medieval thinkers had

combined the two ideas.4

Although Beer may be speaking here about a particular form of govern-

ment rather than about the way in which a government gains legitimation, his
observation is misleading at best. The idea that government is legitimated by

consent of the governed–or at least by those among them who were consid-

ered capable of giving consent, a group that often excluded women, always

excluded slaves, and frequently excluded other classes of human beings as

well–has occupied a prominent, though not always dominant, position in

western political thought from its beginnings onward. This idea plays central

roles in the literatures of the ancient Israelites, Greeks, and Romans.
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After the Israelites had escaped enslavement in Egypt and encamped near

the foot of Mount Sinai, God asks Moses to tell the people that

If only you will now listen to me and keep my covenant, then out of

all peoples you shall become my special possession; for the whole

earth is mine. You shall be my kingdom of priests, my holy nation.5

WhenMoses presents the covenant to the elders, the ‘‘people all answered

together, ‘Whatever the Lord has said we will do.’ ’’6 This covenant is one of

the central topics in Hebrew Scriptures. The Hebrew prophets and other later

writers refer to it and frequently report promises to renew it. In Isaiah 55

(second or pseudo-Isaiah) God promises to ‘‘make a covenant with you, this

time for ever, to love you faithfully as I loved David.’’7 The writer compares

this key covenant with a marital contract:

For, as a young man weds a maiden,

so you shall wed him who rebuilds you,

and your God shall rejoice over you

as a bridegroom rejoices over the bride.8

In the covenant that is central to the narrative of the Hebrew Scriptures,

the form of government God proposes to the Israelites is a theocracy, not a

‘‘popular’’ government. But it is also a government by consent of the gov-

erned. It is true that God is the author of that government in the sense that he

defines its major provisions and fundamental laws. The people’s role is

limited to the act of consent to those provisions. Yet without that consent,

there would be no covenant, the Israelites would not enjoy the benefits God

promises to them, and God would not receive their acceptance of his terms.

It is true that the kind of consent God elicits in his covenant with the

Israelites is quite constrained. God dictates the terms of the covenant and

offers the Israelites no opportunity to bargain over those terms, a fact that is

especially striking because of their prowess at bargaining in other contexts. It

is also noteworthy that the Israelites’ consent is a collective act in which a

group of elders represents and speaks for the people, not an act in which the

opinion or will of each individual is registered and the results are aggregated in

a democratic process. These features are typical of the conception of consent

that plays a role in the legitimation of government in the literatures of the

Israelites, Greeks, and Romans. From a modern, democratic and individua-

listic viewpoint, that conception is shockingly inadequate, perhaps even

farcical. Yet the conception of consent to government that runs through

much of these ancient literatures was not mere window dressing. For the act

of consent, even when collective and constrained, was understood to shift
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some portion of responsibility to those who had given their consent. Through

their consent, a government became, in a meaningful sense, their government,

and its acts became their acts.
The idea that government is legitimated by consent also plays a central role

in Greek political thought. Through a series of institutional reforms, the

Athenians created a distinctive democratic form of government—actually a

series of such governments—during the fifth century BCE. In the Republic,
written early in the fourth century, Plato reports the following view through the

mouthpiece of Glaucon, who in real life was Plato’s brother and in the dialogue

serves as principal interlocutor to Socrates, the main character in the text:

They say that to do injustice is naturally good and to suffer injustice

bad, but that the badness of suffering it so far exceeds the goodness of

doing it that those who have done and suffered injustice and tasted

both, but who lack the power to do it and avoid suffering it, decide

that it is profitable to come to an agreement with each other neither

to do injustice nor to suffer it. As a result, they begin to make laws

and covenants, and what the law commands they call lawful and just.

This, they say, is the origin and essence of justice.9

Here, Plato describes a view according to which government and indeed

the whole of justice is legitimated by an act of collective consent. To be sure,

the view he sketches is not his own. Although Plato developed a conception of

political legitimacy rooted in consent in his earlier Socratic dialogue Crito, in
the Republic he associates the notion of legitimation by consent with the

sophists, a school of thinkers whom he often held up as his principal

ideological antagonists. Even in this later work, however, the notion of

government (and justice) by consent is the point of departure for the alter-

native conception he develops, and Plato clearly regarded this notion as a

formidable competitor to his own theories. The idea that government is

legitimated by the consent of the governed played a central role in the

formation of Greek political philosophy, even if some of the most famous

of those philosophers rejected that idea.

It is true that Plato was a vigorous opponent both of popular government

and of the idea that government is legitimated by the consent of the governed.

Plato, of course, has long been regarded as one of the greatest of all philoso-

phers. Moreover, Plato’s influence on subsequent political thinkers in antiquity

was considerable. In this sense it might plausibly be claimed that nearly all

‘‘leading minds’’ in the ancient world rejected the ideas of popular government

and government by consent of the governed. In reality, however, this claim is an

artifact of an interpretation of the history of western thought that bestows an
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outsized part in that history to Greek philosophy, and especially to the philo-

sophy of Plato.

Plato was in fact the principal critic of the idea that government is

legitimated by the consent of the governed as well as the author of a major

alternative to that idea. Most writers in the Greek traditions that preceded

Plato assumed that the primary purpose of government is to enable all those

involved in or affected by it—the governed as well as the governors—to

pursue their worldly interests effectively. For Plato, by contrast, the purpose

of government ideally is to cultivate an order in the city (which for him was

the natural locus of the political association) and, even more important, in the

soul, that accords with the divine, natural form of justice. In the Republic,
speaking through the mouthpiece of his onetime mentor Socrates, Plato

explains that his conception of justice can be attained only if rulers pursue a

rigorous course of cultural purification or indoctrination and only if they are

willing coercively to apply the prescriptions of justice to those who are ruled

without the need to elicit the latter’s consent. Plato’s most stunning proposal

for the coercive use of power is his suggestion that when a philosopher comes

to power in a city, he or she should expel everyone over the age of 10 from the

city.10 This act of forcible relocation will leave the ruler free to impose upon

the children who remain the culture, habits of thought, and practices that

accord with Plato’s idea of justice as reciprocal domination and submission

among unequals and to form those few persons who are capable of being so

formed into the internally harmonious, rigorously self-controlled individuals

who embody justice, as he sees it, in its most perfect sense. For Plato, the

political community is like a school for the tutelage of its members, not an

association for the pursuit of their worldly interests.11 Government is legiti-

mated not by the consent of the governed–not even their constrained and

collective consent–but by its adherence to standards that are distinct from and

independent of their wills.

This conception of the purpose of government as tutelage remained vital

in the history of western political thought from Plato’s time onward, but

neither this conception nor the sharp rejection of the idea of legitimation by

consent it entailed dominated that history. While Aristotle followed Plato in

emphasizing the educational purpose of political associations, he nonetheless

breaks from Plato by according an important role in the legitimation of

government to the collective consent of the major elements of society.12

The principle that consent is the foundation of all governmental authority,

again in the form of collective consent from the major elements of society, was

fundamental to the constitution of the Roman Republic and this principle

persisted in the theory of the Roman constitution for centuries after the
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Republic had effectively been superseded by the Roman Empire. As in the

case of the ancient Israelites, the consent in question was collective and was

elicited from representatives who may often have had neither the interests nor

the wills of the people in mind. Yet that ostensible consent was not mean-

ingless. In Roman thought, the effect of a law–or at least of the kind of law

that was based on lex, which was only one of several sources of law in ancient

Rome–was that of a contract to which one has consented, and its violation was

viewed as a breach of an obligation one has assumed by consent. The jurist

Gaius, writing in the second century CE, defines a lex (again, lex was only one
of several sources of law, alongside plebiscites, senatusconsults, constitutions

of the emperor, edicts, and the opinions of jurists) as ‘‘a command and

ordinance of the people.’’13 Papinian, who is sometimes considered the

greatest of Roman jurists, says that lex is a ‘‘communal covenant of the state’’

(communis rei publicae sponsio).14 Sponsio was the essence of the formal, oral

contract (stipulatio) at Rome. Hence to describe lex as a covenant was to call

attention to the principle that the authority of at least that kind of law is derived

from the consent of those to whom it applies. Imperial rule led to the gradual

erosion of this principle, but centuries passed before it was discarded altogether.

Not until the compilation of Justinian’s Institutes some four centuries after

Gaius do we find the principle of consent eclipsed by the idea that the emperor’s

will is the sole source of law.15 In antiquity, the idea that government is

legitimated by the consent of the governed, however constrained and collective,

proved remarkably resilient.

With the effective demise of the Roman Republic, the principle of

government by consent began to recede from its place at the center of western

political thought. The fact that under imperial rule it became increasingly

clear that this principle had become a mere fiction was one factor in its

decline. However, another factor that proved even more significant in the

long run was the spread of Christianity, especially in the centuries after it had

been given a distinctive doctrinal form through the writings of St. Augustine.

From the early years of its promulgation by the apostle Paul, Christianity had

preached the devaluation of political affairs and indeed of all worldly things.

Augustine incorporated this line of thinking into his exposition of Christian

doctrine, but he combined it with a distinctive interpretation of the place of

political affairs in human life. For Augustine, the principal purpose of a

political association is to impose and maintain an external order upon

unruly human beings. The maintenance of that order transmits to those

subject to it an understanding of their equal status of radical domination by

and subjection to God, a status on which the subjects’ consent or lack thereof

has no bearing whatsoever.16 The differences between this conception of the
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political community and Plato’s are sharp. Nevertheless, the consequences of

Augustine’s conception of the role of government in human life, which was

disseminated widely throughout western Christendom in the centuries after

his death, were as inimical to the principle of government by consent as

Plato’s political theory had been. In Augustine’s view, governments are

legitimated neither by the consent of the governed nor by their adherence

to abstract standards that are prior to and higher than the wills of their

members, but by the fact that their existence is willed by an omnipotent

God. According to this view, the legitimacy of government is independent of

the consent of the governed.

This view and variations thereupon dominated western political thought

from roughly the middle of the first millennium CE to the early part of the

secondmillennium. Although St. Thomas Aquinas, writing toward the end of

this period, allocated a greater role to consent by the governed than had

Augustine, for the most part he was a disciple of the Augustinian view who

held that governments are legitimated by hierarchical relations that inhere in

nature, not by the wills of human beings.17 Yet Aquinas was only one of the

great thinkers of the middle ages. Between roughly 1100 and 1350, a major

shift occurred in the ideas of many medieval philosophers, theologians, and

canon lawyers on the subject of government and its legitimation. For

example, around 1300 Duns Scotus argued that political authority was

justly derived from ‘‘the common consent and election of the community.’’18

In a variation of early contract theories like the one Plato attributes to the

sophists, Scotus imagines a group of strangers coming together to form a city.

With no natural paternal authority to which to submit, he suggested that they

might all submit themselves by consent to one ruler or each submit himself to

the authority of the community as a whole. After several centuries of decline,

the consent theory of political legitimacy was revived.

Scotus was hardly alone. Around 1315 Herveus Natalis, master-general

of the Dominican Order, attempted to explain how it is possible that rulers

are able to oblige their subjects. His argument is that ruling power can be held

in only two ways, either by consent or by violence. Since violence cannot

create right, he concludes that the right to impose obligations can originate

only in the consent of the people. Like a number of later thinkers, Herveus

envisages a two-stage process in which a people first consent to establish a

government and then consent to install a particular person in the office they

have created.19Marsilius of Padua, too, argued that government can be made

legitimate only by consent of the governed. Marsilius specifically considers

the Platonic claim that superior wisdom confers an entitlement to rule and

specifically rejects that claim. For Marsilius, a ruler acquires legitimate power
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only by election, not by virtue of his personal qualities, however superior they

might be.20

We find a similar viewpoint in the writings of many canon lawyers and

legal commentators of the era, in part because of the resurgent influence of

Roman legal writings. In the twelfth century Ranulph Glanvill, Henry II’s chief

justiciar, compiled his Tractatus de Legibus et Consuetudinibus Regni Angliae
(Treatise on the Laws and Customs of the Realm of England), which he seems to

have thought of as a kind of English equivalent of Justinian’s Institutes of
Roman law.21 Glanvill understood the central principle of the Roman consti-

tution to be the doctrine that the populus is the sole source of law, and he

believed that this principle applied as fully to English institutions as to Roman

ones. Some 60 years later Henry of Bracton, author of themost significant of all

medieval books on English law, argued in his introduction to that work that

these English laws . . . since they have been approved by the consent

of those who use them and confirmed by the oath of kings, they

cannot be changed without the common consent of all those by

whose counsel and consent they were promulgated.22

From the twelfth century onward, a basic maxim derived from Roman

private law, quod omnes tangit ab omnibus approbetur (‘‘what touches all is to
be approved by all’’) was invoked repeatedly by canonists and legists. While

the point of this provision in its early form was to stipulate that persons

affected by legal proceedings should be entitled to attend those proceedings,

its sense was transformed over time, ultimately providing a basis for modern

principles of representative government.23

As the process of state formation gathered force in the sixteenth, seven-

teenth, and eighteenth centuries, the principle of government by consent

gradually gained ground by being invoked repeatedly by a series of groups

who sought to obtain a share of emerging state power. In England, the

beginnings of this process can be dated back at least as far as Magna Carta
in 1215, but the most significant strides were made in the constitutional

struggles of the sixteenth and seventeenth centuries. The English constitu-

tional crisis of 1621 is an especially noteworthy episode. King James asserted

that his subjects enjoyed their liberties, including the privilege of meeting as a

parliamentary body, as a grant from the crown that could in principle be

withdrawn. Leading members of the parliament of that year disputed this

claim. Sir ThomasWentworth, who was later to become Earl of Strafford and

a principal target of the ire of the parliament of 1641, asserted that ‘‘We are

they that represent the great bulk of the commonwealth,’’ and the famous

jurist Sir Edward Coke suggested that the authority of parliament rests on
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the fact that it ‘‘served for thousands and tens of thousands.’’24 James claimed

that his authority to govern was based on rights he had inherited from

his predecessors that were not contingent on the consent of the governed.

By contrast, the parliamentarians claimed the right to assemble and to

deliberate on the ground that the people had consented for the parliament

to represent them.

Western political thought had now started down a path that would lead

to the doctrine of popular sovereignty and to the institutions of modern

representative government. Old arguments about the basis of governmental

authority that invoked inheritance, custom, or natural hierarchy gradually

gave way to a line of reasoning that located the basis of that authority squarely

and unambiguously in popular consent. By the mid-seventeenth century

Thomas Hobbes, one of the most notorious defenders of political absolutism

and ultimately the most influential political philosopher ever to have written

in the English language, had seized firmly on the future direction of political

thought. Despite his commitment to the idea that political authority must be

‘‘absolute and arbitrary’’25 and in no usual sense responsible to popular will,

Hobbes declared that the only thing that can legitimate that authority is the

consent of the governed. Moreover, and most important, Hobbes insisted

that consent must be given by each member of the political association as an

individual. On this point Hobbes’s view marks a sharp break from Aristotle

and from nearly all Roman and medieval political theory. In Roman political

thought, the effect of a lex is that of a contract to which the citizen has agreed.
But as we have seen, lex was only one of several sources of law in Rome. For

Hobbes, in contrast, every law in a political association is binding on its

individual members in the way in which a contract is binding because every
law is the product of a contract to which each has agreed. Indeed this ‘‘is more

than consent, or concord; it is a real unity of them all, in one and the same

person, made by covenant of every man with every man . . .’’26

Although Hobbes argued that only the consent of the governed can

legitimate political (sovereign) authority, he did not endorse the doctrine of

popular sovereignty, which holds that only the members of a political com-

munity as a collectivity can constitute a sovereign or ultimate ruler. That

doctrine flowed several decades later from the pen of Hobbes’s compatriot

John Locke and received perhaps its most famous expression in the political

theory of Jean-Jacques Rousseau.27 Rousseau, like Hobbes, endorsed the idea

that the extent of the authority that can be constituted through popular

consent is virtually unlimited. Neither of these thinkers envisaged significant

fetters on the scope of the authority that can be created through an act of

popular will.
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While Locke shares responsibility with Rousseau for the formation of the

modern doctrine of popular sovereignty, he departed from both Hobbes and

Rousseau by arguing that significant limits exist to the scope of legitimate political

authority.This claim,which (again) canbedatedbackat least as far asMagnacarta,
has played a central role in modern western political thought. Most commonly,

these limits are conceived as individual rights, often (but not always) as natural

rights or universal human rights. Rights of these sorts have played a significant role

inwestern political thought since themedieval period,28but that role has arguably

becomemore important over the past few centuries as the power available to states

has grown and (sometimes) received legitimation through the doctrine of popular

sovereignty. In constitutional democracies, a form of government that originated

inwestern political thought and practice and has now taken hold in a considerable

portion of the world, it is generally assumed that some rights are inviolable,

regardless of the content or the strength of popular will.

Constitutional democracy is now, barely two centuries after it was first

conceived, the almost universally preferred form of government in western

political thought. Indeed, this form now has no serious competitors within

the western tradition.

The idea of constitutional democracy combines two major components.

The first is the idea of legitimation by consent of the governed taken as

individuals. In western thought, the alternatives to legitimation by popular

consent with which this idea contended for centuries are now taken seriously

by almost no one. Worldwide, numerous forms of government continue to

exist, including hereditary monarchies, theocracies, and despotisms in various

forms. To thinkers inculcated in western traditions, however, no form of

government is considered fully legitimate unless it is based on popular

consent, now conceived as something that must be renewed periodically

through free and fair elections of political leaders.

The second major component of constitutional democracy is a set of

limits on the scope of governmental authority. Sometimes, as in the written

constitution of the United States, these limits are prescribed by a list of rights.

At other times, they are evoked by provisions for an independent judiciary

that it is assumed will enforce rights. Often both measures have been adopted.

In any case, the essential principle is that there are some things no government

can legitimately do. The notion that government can be made legitimate only

through popular consent is central to modern western political thought,29 but

so is the notion that some acts and policies cannot be made legitimate by

popular consent, no matter how powerful a consensus may exist in support of

those policies or acts.
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Consent and Relations among Persons

In the earliest writings in the western tradition, consent plays a limited role in

shaping relations among individual persons, and when it does play a role, it is

often cast in a negative light. When God bestows entitlements and obligations

on the first man, according to the account in the Hebrew Scriptures, he bestows

them by command. He does not ask Adam to consent to his terms. The first

significant actions that result from individual consent are Eve’s and Adam’s

eating of the fruit of the tree in the middle of the garden of Eden, actions that

flow from deceptive promises made by the serpent and that constitute sinful

disobedience to God’s direct command.30 When God makes a covenant with

Abram, he simply explains the benefits that will accrue to Abram as well as the

duties he expects Abram to perform, without asking for Abram’s consent.31

Only much later, when God proposes a covenant with the Israelites as a people

atMount Sinai, is consent to the arrangement asked for or given, and that act of

consent, which is one of the most momentous events in all of Hebrew

Scriptures, is collective, not individual.32

It is true that the narratives in Genesis and later books of Hebrew Scripture

describe a number of instances in which entitlements and obligations are

exchanged by acts of individual consent. But these exchanges, like the decisions

of Adam and Eve to eat the forbidden fruit, are frequently marked by deception

or other forms of unfair dealing. During a famine Abram journeys to Egypt

with his wife Sarai. Fearing that Pharaoh might kill him, Abram tells Sarai to

pretend that she is his sister, not his wife. Pharaoh takes Sarai into his own

household to act as one of his wives, while Abram prospers during their time in

Egypt. Only when Pharaoh and his household are struck down with diseases

does Pharaoh discover the deception to which he has been exposed, at which

point he expels Abram and Sarai from Egypt.33 Later, Jacob agrees to work for

his kinsman Laban for 7 years in return for the promise that he will be

permitted to marry Laban’s daughter Rachel at the end of that period. When

Jacob completes his end of the bargain, Laban sends him his elder and less

attractive daughter Leah in place of Rachel with the explanation that it is the

custom in his country that an elder daughter must marry before a younger one.

The transaction is consensual, but Laban obtains Jacob’s consent through

deception, and Jacob is forced to work for his father-in-law for an additional

7 years to earn Rachel’s hand as well.34 In the earlier Hebrew Scriptures, at least,

the most important obligations and entitlements are allocated by command,

not by individual consent. When consensual transactions are depicted, they are

usually presented in a highly critical light, as if to suggest that entitlements and
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obligations that originate in consensual agreements among individuals are

inherently suspect.

Individual consent fares no better in the other early literatures that have

played a significant role in western thought. The transactions between indi-

viduals depicted in the Iliad, for example, are frequently tainted by deception

and treachery.35 The most significant bonds among people are those which

flow from their membership in kinship groups. By comparison with these

bonds, obligations that are assumed through voluntary acts are insignificant

and unreliable. In both early Greek and early Hebrew literatures, the kinship

group is the primary locus of ethical significance and the primary basis for

allocating entitlements and obligations.

In both these literatures, responsibility for harmful actions is allocated on

the basis of kinship groups as well. A harm or wrong perpetrated by one

individual typically precipitated retaliation against that person’s kin (usually

male) and this liability to retaliation was transmitted to the wrongdoer’s descen-

dants. An early glimmering of a challenge to this basis for allocating responsi-

bility occurs in Genesis 18, when Abraham bargains with God over the planned

destruction of Sodom in collective punishment for its grievous sins. Abraham

persuades God to spare the city if he can find just 50, then 45, then 40, and

finally just 10 righteous men in Sodom. It is significant, though, that this story

concludes with God’s failure to find even 10 righteous men and that ultimately,

only Abraham’s brother Lot and his daughters are spared from destruction.36

The first clear assertion of a principle of individual rather than collective

responsibility occurs in the writings of the prophet Ezekiel in the early sixth

century BCE. Writing during a period of Babylonian rule over Israel, when

the Israelites had begun to focus their energies more on commerce than on

war, Ezekiel reports that God has told him that the old proverb

The fathers have eaten sour grapes,

and the children’s teeth are set on edge

will never again be used in Israel. According to Ezekiel, God continues by

explaining:

Youmay ask, ‘‘Why is the son not punished for his father’s iniquity?’’

Because he has always done what is just and right and has been

careful to obey all my laws, therefore he shall live. It is the soul that

sins, and no other, that shall die; a son shall not share a father’s guilt,

nor a father his son’s. The righteous man shall reap the fruit of his

own righteousness, and the wicked man the fruit of his own

wickedness.37
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This passage is among the most momentous in western literature.

Acceptance of the principle of individual responsibility is an essential pre-

requisite to the formation of a society in which transactions between private

persons can flourish and constitute a major basis for productive endeavors and

other forms of social cooperation. Without the principle of individual

responsibility, it is impossible for a system of legal and social relations in

which entitlements and obligations are reliably created and transferred via

individual consent to arise.

A related development can be discerned in Greek literature at a slightly

later date. The value that is emphasized most strongly in early Greek thought

is areté (‘‘virtue’’ or ‘‘excellence’’), which in the Homeric poems is associated

closely with the qualities of a warrior. Although the concept of justice is

present in this literature—it is invoked in a stage-setting scene depicted near

the beginning of the Iliad—justice as a value is clearly subordinated to areté.
The preeminence of areté in the Homeric scheme of values was rooted in the

need for protection. In a society of scattered households without centralized

political authority or the rule of law, the individual with outstanding warrior-

like qualities of strength, cunning, and skill in the use of weapons would best

be able to provide security to the (extended) household, and these qualities

accordingly were the objects of greatest admiration. This association of areté
with the qualities required for success in battle was loosened at a later stage of

Greek culture. In the poet Hesiod’s Works and Days, the principal subject of
which is how to be a successful farmer, to avoid famine, and to be prosperous,

the concept of areté takes on a decidedly less militaristic tone than it had

assumed in the earlier heroic compositions. In neither case, however, is areté
intrinsically connected to justice. And in neither case is justice ranked as

highly in the scheme of values as areté.
We can see the beginning of a change in this order of valuation in a

couplet attributed to the poet Theognis around the end of the sixth century

BCE:

The whole of areté (virtue or excellence) is summed up in dikaiosuné
(justice); every man, Cyrnus, is agathos (virtuous) if he is dikaios
(just).38

This statement, which Aristotle much later treats as a generally accepted

and even anodyne proverb,39 expresses a view that was probably held by a

minority at the time of its composition. The writer appears to be claiming that

justice—a quality that is associated with reciprocity and fair dealing and that

is revealed in transactions between individuals rather than in unilateral

actions—is not merely a necessary but also a sufficient condition for virtue,
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a claim that is incompatible with Homeric values. The growth of cities had

changed the character of Greek society. Cities are best able to flourish when

their residents are inclined to cooperate by making and keeping agreements

and by restraining themselves from doing harm to one another, practices that

cannot easily be reconciled with a scheme of values that exalts the virtues of

outstanding warriors. This observation is especially applicable to Athens,

which had begun to establish itself as a commercial power at the time this

couplet was composed. The writer seems to have grasped this problem and

accordingly suggests a striking revision of the values that dominated Greek

culture at the time, one that places justice at the center of the Greek moral

universe, sets the stage for a legal and social system in which responsibility is

assessed to individuals rather than to kin groups, and makes it possible for

decisions by and agreements among individuals to assume a major role in the

organization of human affairs. A scheme of values that is compatible with a

society in which individual consent plays a large role in the relations among

persons had begun to emerge.40

Writing well over a century later, after Athens had achieved commercial

preeminence and the new system of values had attained widespread accep-

tance, Plato became its most forceful and eminent critic, just as he was the

principal critic of the idea that government is legitimated by the consent of the

governed. In the Republic, he lampoons the democratic form of society in

which individual choice, individual consent, and individual values play a

dominant role in directing human actions. He essays the following descrip-

tion of the typical democratic man:

. . . so he lives on, yielding day by day to the desire at hand.

Sometimes he drinks heavily while listening to the flute; at other

times, he drinks only water and is on a diet . . . sometimes he even

occupies himself with what he takes to be philosophy. He often

engages in politics, leaping up from his seat and saying and doing

whatever comes into his mind. If he happens to admire soldiers, he’s

carried in that direction, if money-makers, in that one. There’s

neither order nor necessity in his life, but he calls it pleasant, free, and

blessedly happy . . .41

While Plato accepts that there is a place for market transactions and other

consensual exchanges in a well-ordered polity, he devalues the element of

consent that is central to those transactions and exchanges sharply. Earlier in

the same work, he lays out a case for his alternative vision of society, which is

based on the observation that different human beings are born with radically

different aptitudes:
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Socrates: . . . it occurred to me that, in the first place, we aren’t all

born alike, but each of us differs somewhat in nature from the

others, one being suited to one task, another to another. Or don’t

you think so?

Glaucon: I do.

Socrates: Second, does one person do a better job if he practices

many crafts or—since he’s one person himself—if he practices one?

Glaucon: If he practices one . . .

Socrates: The result, then, is that more plentiful and better-quality

goods are more easily produced if each person does one thing for

which he is naturally suited, does it at the right time, and is released

from having to do any of the others.42

‘‘Doing it at the right time’’ is more replete with meaning than it first

appears. Slightly later in the text, Socrates observes that

we prevented a cobbler from trying to be a farmer, weaver, or builder

at the same time and said that he must remain a cobbler in order to

produce fine work. And each of the others, too, was to work all his

life at a single trade for which he had a natural aptitude and keep

away from all the others, so as not to miss the right moment to

practice his own work well.43

Despite superficial resemblances, Plato’s conception of the allocation

of functions in a city is fundamentally different from Adam Smith’s notion

of a division of labor. The assumption that a craftsman should work ‘‘all his

life’’ at a single task and be prevented from attempting any other line of

productive work is starkly incompatible with the ‘‘system of natural liberty’’

Smith championed and from the market principles most economists have

favored from Smith’s time onward.44 Unlike Smith and many other

modern thinkers, Plato appears to have believed that people are born

with dramatically and unalterably diverse capabilities. For him it followed

that a well-ordered society would compel its inhabitants to cultivate their

distinctive capabilities and prevent them from wasting their efforts on

pursuits to which they are not suited. This vision of society allows little

room for individual choice or for social relations based on individual

consent, and although it is clear that Plato recognizes a need for consensual

market and social relations to have some place in such a society, it is equally

clear that these relations are far from the center of his interest.45 What

matters is that individuals be directed to the tasks to which they are best
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suited, a direction that can best be accomplished by those few members of

society who possess wisdom.

As events unfolded, however, it eventually came to seem that Plato was

attempting to hold back an unstoppable tide. It is striking that Aristotle,

lecturing soon after Plato’s death and after having studied for a time at

Plato’s Academy, places enormous emphasis on social relations that are based

on individual consent, relations that Plato had been inclined either to condemn

or to ignore. Aristotle’s account of justice is rooted in the idea of an association

that is held together by repeated exchanges of goods and services among free

and independent producers and consumers.46 He takes it for granted that the

innumerable transactions that take place in such an association will be con-

sensual. Aristotle displays great interest in individual choice and responsibility

as well as in the attributes that make an action voluntary or involuntary,

reaching the conclusion (among others) that while ignorance about matters

of fact may make an action involuntary, ignorance about what makes an action

right or wrongmakes an action simply wicked. Taking up the question whether

it is possible for a person voluntarily to consent to unjust treatment, Aristotle

concludes that no one can consent to be the recipient of injustice.47 In short, the

differences between Aristotle on the one hand and Plato and the earliest Greek

writers on the other with regard to consent are dramatic. For Aristotle, the

bonds that hold the political association together are forged through free

economic exchanges and other consensual social relations. Aristotle certainly

does not deny the importance of kinship groups, but in his ethical and political

philosophy, he considers consensual transactions to be at least as important as a

source of entitlements and obligations as kinship ties.

Emphasis on consensual transactions was similarly prominent in Roman

thought. Although the modern, popular image of Rome highlights the

militaristic characteristics of Roman society, ancient Rome was also a flour-

ishing commercial center and the seat of developments in the law of contract

that were of great significance both to Roman society and to many later

societies in which Roman private law was revived. Contracts in Roman law

can be divided into two main categories, formal and informal. The formal

contract of stipulatio was made orally, not in writing, and was concluded by

question and answer in which the formal terms had to correspond with one

another precisely. As long as precise correspondence was achieved between the

statements of the promisee and the promisor, a contract was created by those

statements and a binding and enforceable obligation on the promisor came

into being. If the correspondence between statements was not precise, then

the putative contact was null and void. No legal restriction limited the

possible content of this kind of contract, except that an illegal or immoral
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promise would be unenforceable. Stipulatio was therefore an extremely flex-

ible form of contract that could give legal force to an agreement of any kind.

The principal exemplars of the other, informal type of contract are

consensual contracts of sale, hire, partnership and the like. The essentials of

these contracts were governed by preexisting law, which defined the range of

matters that were subject to this type of contract. In an informal consensual

contract of sale (emptio venditio), for example, the parties had only to identify

the object to be sold and its price; the other terms of the contract were

provided for by law.48

Although the formal contract of stipulatio was highly flexible, it had a

number of disadvantages, including the fact that routine terms had to be

spelled out and formally promised in each contract; that any discrepancy in

the formal terms of the contract, however slight, between what the promisor

and promisee said would nullify the contract; and that the parties had to meet

in person (or have their agents meet in person) to commit themselves to the

contract orally. These disadvantages were overcome in the consensual con-

tract of sale, which was governed by standardized terms and was crucial to the

development of commerce on a large scale and, more generally, to the

development of a society in which it gradually became the norm for rights

and obligations to be created and transferred via consensual transactions.

The differences between these two types of contract highlight a sig-

nificant feature of the way in which consent has operated in western

thought and practice. One of the central and perennial issues that arose

once the transaction based on individual consent emerged as a major factor

in the organization of human affairs concerns the range of matters that

should be subject to this kind of transaction. At one end of a broad

spectrum lies the view that all significant roles, obligations, and entitle-

ments should fall onto individuals without regard to their consent, either

by being ascribed to them by custom or by being assigned to them by law

or by the wisest members of society (the last of these views, of course, is

Plato’s). At the opposite end we find the claim that all roles should be

chosen by the individuals who fill them and all obligations assumed by

consent of the individuals on whom they fall, insofar as it is possible to

achieve this ideal.49 The first view seeks to minimize the role of individual

consent in human affairs, the latter claim to maximize it.

It is sometimes supposed that the role of consent will be maximized, and

individual freedom protected, if individuals are free to reach agreements with

one another about any matters and on any terms they choose. In terms that

became familiar in the nineteenth century, the supposition is that a consent-

based society must be one that allows complete freedom of contract subject
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only to the limitation that contracts to perform illegal actions will not be

enforceable. In practice, however, this supposition is incorrect. The fact is that

terms that are standardized by law and are therefore not subject to bargaining
or negotiation by individual parties to an agreement often enable a society to

attain a higher level of transactional activity than is possible when individuals

are free to negotiate on any terms they choose. Standardized terms provide

guarantees and efficiencies that commonly result in increases in the extent to

which social relations are based on individual consent.

In antiquity, then, societies emerged in which individual consent played a

large role in shaping social relations, and that role was reflected amply in the

writings and legal systems of the ancients, especially the Greeks and Romans.

It is nonetheless important to note that the role of consent in human affairs

was limited sharply by the fact that many human beings were not regarded as

capable of or entitled to give consent or to engage in consensual transactions.

In all ancient societies that have contributed significantly to the history of

western thought, women were regarded as less capable of consenting than

men, and their rights to engage in consensual transactions were curtailed. All

these ancient societies incorporated the institution of slavery in some form,

and slaves were generally considered incapable of engaging in transactions

requiring consent except when their owners authorized them to act as their

agents, and even then only within limits. They were known to be human

beings, but were not recognized as persons, either legally or socially. Many

other forms of subordinate status that resulted in diminution or deprivation

of the legal capacity to engage in consensual transactions existed. Ancient

societies developed robust systems of social relations based on individual

consent, but only for those—usually a relative few—who were accorded the

highest status and the most extensive rights.

The Romans’ conquest of extensive territories helped to ensure the wide

dissemination of the norms and legal provisions that underpinned the Roman

system of economic and social relations based largely on consensual transac-

tions among individuals. After the collapse of the Western Empire in the fifth

century, however, that system entered a lengthy period of gradual decline.

While Roman law never vanished from Europe entirely, it was gradually

integrated into and adapted to the provisions of the customary laws of the

Visigoths, the Franks, and other ‘‘barbarians.’’50 In comparison with assump-

tions that were widespread in Greek and Roman thought, these barbarian

laws and practices reflected diminished confidence in the capacities of human

beings to understand the world and to make informed, rational decisions

within it. Reliance on consensual private transactions as a means of main-

taining order in the social world accordingly declined.
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One development that illustrates the diminished importance of individual

consent in medieval thought is the emergence of the concept of a just price. As

we have seen, in Rome the consensual contract of sale (emptio venditio) became

standardized to a point at which it was necessary for the parties to a sale to

determine only the object to be sold and its price. If the parties involved in a

sale wanted to reach an agreement on terms other than those provided in the

emptio venditio, they could always turn to the formal contract of stipulatio,
which would allow them to reach an agreement on any terms they might

choose. In medieval legal practice the stipulatio disappeared. Indeed, many

transactions of sale took place under conditions in which the price was

determined by custom with little room for accommodation of the wills of

the parties involved. It is true that the emergence and persistence of a cus-

tomary practice was generally regarded as a reliable sign that the practice in

question commanded the assent of those who engaged in it, and the practice of

exchanging goods at a customary price was no different in this regard from any

other customary practice. But the consent that was thought to stand behind the

concept of a just price was a generalized, diffuse, and usually intergenerational

notion, not the individualized consent that is more characteristic of a com-

mercial society. Attempts to exchange goods on terms that deviated from that

price were commonly deemed to be instances of wrongdoing.51

This andmany other medieval practices–the use of the ordeal to settle legal

disputes, which was widespread throughout much of the territory now known

as Europe from about 800 to about 1200 is another prominent example52–

reflected a sense of the impotence of human beings in the face of a world whose

order and workings appeared knowable only to God. As early as the late tenth

century, however, we can detect some early signs of a gradual recovery of

confidence in the capacities of humans to understand and to bring order to

their world. At least two intellectual factors contributed to this resurgence: the

recovery of Greek philosophy and the study of Roman law. At the outset of the

Middle Ages Boethius (c. 480–524) had conceived the ambition to present

Greek learning to a Latin world that had come very much under siege.

Boethius achieved only a small part of his aim, but he did succeed in making

available in Latin the main outlines of Aristotle’s system of logic. Some five

centuries after Boethius’ birth, the scholar Gerbert, who settled in Rheims in

972, began lecturing systematically on Boethius’ logical treatises, and from

Gerbert’s time until the early twelfth century Boethius was the conduit through

whom scholars became acquainted with Aristotle’s logical thought. About the

same time scholars and practitioners were moving to develop a uniform system

of canon law, and they repeatedly turned for guidance to the study of Roman

law, which provided many of the methods that became standard in the work of
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the canonists. The impacts of Aristotelian logic and Roman law converged to

demonstrate that it is possible through human devices to discern and to impose

order on a world that otherwise appeared chaotic to human eyes. The basis had

been laid for a renewal of confidence in the powers of the human mind—and

in individual consent as an agency through which it is possible to achieve order

in human affairs.53

The effects of this renewal of confidence were apparent in numerous

steps, small and large, over the next several centuries. In 1215, for example,

the Lateran Council forbade priests to take part in the administration of the

ordeal, effectively undercutting the practice and forcing those involved in

legal proceedings to turn from the apparent certainties of divine judgment to

the probabilities that can be arrived at by human agency. The shift in values

that resulted was crystallized three centuries later in the writings of the

Protestant reformers, especially Martin Luther.54 In contrast to the prevailing

teachings and practices of the Catholic Church, Luther rejected the most

expansive claims of clerical authority and insisted that Christianity is pri-

marily a matter of faith based on a direct relationship between the individual

and God. Luther, of course, was a believer in the power of human faith, not

human reason. He had no greater interest in the niceties of Aristotelian logic

or the orderliness of Roman law than his antagonists. Yet he inherited from

these traditions of thought an expansive confidence in the capacities of human

individuals to ascertain truth. His principal difference with Catholic ortho-

doxy lay in his insistence that each individual Christian should grasp and

believe in the truth of Christianity rather than trusting to intermediaries for

spiritual guidance.

Luther’s thinking led to the notion that nothing can be more important

to a person than freedom of conscience and, by extension, the freedom to

shape his or her own life in accordance with his or her beliefs. To him, of

course, it was imperative that those beliefs be the one and only true ones, and

he was confident that Christians would arrive at these true beliefs if only they

were allowed to free themselves from the corrupting influences of common

clerical practices. The course of the Reformation over the next century or

more undercut the faith of Luther’s successors in the unifying tendencies of

unchained Christian faith. But his insistence on the importance of individual

conscience was taken up by innumerable disciples and spread throughout

Europe, signaling an enormous shift in values and priorities and heralding an

era in which social relations were transformed by a newly acquired sense of the

importance and, indeed, the sanctity of individual consent.

This revival of the idea of individual consent as a basis for social relations

was accompanied by a major transformation in the way in which that idea was
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applied. In antiquity, the role of individual consent in human affairs was

limited by the fact that many human beings were excluded from the right to

give consent. In practice, most of the bases for exclusion that were in effect in

the ancient world remained in force in the early modern era. Yet the early

modern revival of individual consent took place in an ideological context that

differed dramatically from the circumstances of antiquity. Europe was over-

whelmingly Christian, and Christianity had from the outset adopted a uni-

versalistic stance toward human beings. Indeed, Christian doctrine is

designed to appeal especially to the poor, the weak, and the downtrodden—

that is, to those who were least likely to be considered entitled to give consent.

The early modern revival of faith in individual consent as a means for the

coordination of human actions was accompanied by a strong universalizing

tendency that ultimately placed the burden of proof on those who would deny

to some human beings the right to engage in consensual transactions and

relationships.

A Consent-Based Ideal

The stage had now been set for the emergence of the idea that in an ideal

society, all or virtually all entitlements and obligations, including those to

which themembers of society are subject by law, would arise out of the wills of

individuals through agreements to which all had consented freely. No one in

early modern Europe developed this idea further than Hobbes, despite his

penchant for political absolutism and his attachment to the hierarchical

structure of society that was familiar to him in England in the seventeenth

century. As we have seen previously, Hobbes maintained that the only thing

that can give political authority legitimacy is the consent of the governed. This

idea had a long pedigree, extending back to the ancient Israelites, Greeks, and

Romans. Unlike most earlier writers who had endorsed it, however, Hobbes

insisted that the consent in question must be given by each member of the

political association as an individual. His reasoning was based in part on the

premise that human beings are natural equals. ‘‘The inequality that now is,’’

he says, ‘‘has been introduced by the laws civil.’’55 Inequality is a product of

human conventions and institutions, not a fact of nature. It seemed to

Hobbes to follow that no one is entitled to speak for anyone else without

the latter’s consent or authorization. Moreover, Hobbes extended the idea

that individual consent is at the basis of all obligations into areas of social

relations to which few others have applied it. It is commonly assumed, even by

those who endorse a consent-based vision of society, that at least a few types of
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obligations, such as those children are supposed to have toward their parents,

are rooted in natural facts rather than in consent. But in Hobbes’s view, both

the entitlement of a parent to govern his or her child’s affairs and the

obligation of the child to obey the parent are products of consent:

The right of dominion . . .which the parent hath over his

children . . . is not so derived from the generation, as if therefore the

parent had dominion over his child because he begat him; but from

the child’s consent, either express, or by other sufficient arguments

declared.56

All these observations must be tempered by acknowledgment of the fact

that Hobbes accepted coerced consent as a valid form of individual consent.

Still, Hobbes’s radically individualistic conception of political and social

relations provided a new kind of foundation on which more liberal arguments

about the bases of obligations and entitlements could be built.

Space permits us to touch on only a few high points in the development

of the consent-based ideal of society. Among theorists of social relations, no

advocate of this ideal was more eloquent than Adam Smith. Smith argued

with great clarity that human beings are essentially one another’s equals:

The difference of natural talents in different men is, in reality, much

less than we are aware of; and the very different genius which appears

to distinguish men of different professions, when grown up to

maturity, is not uponmany occasions so much the cause, as the effect

of the division of labor. The difference between the most dissimilar

characters, between a philosopher and a common street porter, for

example, seems to arise not so much from nature, as from habit,

custom, and education.57

Like Hobbes, Smith drew from this observation the conclusion that

individual men58 are like independent proprietors, each entitled to speak

for himself and each capable of entering into contractual agreements on a

basis of equality with others. Unlike Hobbes, however, Smith was loath to

accept the view that human beings had by consent accepted conventions and

institutions that divided them into social ranks of super- and subordinates.

That view points toward a society based on relations of domination and

submission, command and obedience, even as that society is legitimated by

the idea that it is rooted in consent given by equal individuals. For Smith, the

independence that belongs to human beings by nature ought to permeate

their social relations as well, so that each would regard his fellows as equal and

independent proprietors entitled to bestow or to withhold consent to any
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proposed agreement at will. He praised the spread of commerce and manu-

facturing in part because he believed that it had helped to bring about

the liberty and security of individuals, among the inhabitants of the

country, who had before lived almost in a continual state of war with

their neighbors, and of servile dependency upon their superiors.59

Hobbes had articulated a vision of a society that is legitimated on the

ground of individual consent. Smith put flesh on this skeletal vision by

insisting that the actual social relations in a laudable society be dominated

by agreements among independent and freely consenting human beings

rather than by hierarchies of domination and subordination.

Among writers who focus on the characteristics of persons as distinct

from the social relations of a consent-based society, Immanuel Kant and John

Stuart Mill are arguably the most significant. Writing at about the same time

as Smith and drawing considerable inspiration from the works of Jean-

Jacques Rousseau, Kant supposed that human beings possess two attributes,

free will and rationality, and that these two attributes constitute our highest

nature. On this basis Kant constructed a moral theory and a theory of justice.

The primary subject of his moral theory is what he calls inner freedom, while

external freedom is the primary subject of his theory of justice. For Kant,

human beings achieve inner freedom insofar as their aims are in conformity

with what he calls the categorical imperative, a moral principle that can be

expressed, among other ways, by the principle of universal law: ‘‘Act only on

that maxim through which you can at the same time will that it should

become a universal law.’’60 Human beings achieve external freedom insofar

as they act within a framework of external restrictions—laws and rules—that

are based on this same principle and that they endorse freely.

For Kant, there is no higher attainment in human affairs than freedom.

An individual is free only when he or she consents to his or her relations with

others. The opposite of freely given consent is compulsion. These notions

underpin Kant’s conceptions of political freedom (the freedom to play a role

in political decisions by voting) and civil freedom (the freedom to pursue

whatever ends one chooses as long as one’s actions do not infringe the liberty

of others to do likewise).61 Another term for Kant’s notion of the highest

attainment in human life is autonomy, by which Kant means self-direction in

accordance with the moral law.

Unlike the theories of Hobbes and Smith, Kant’s theory incorporates and

draws attention to the notion that freedom is an attainment—not only in the

sense that institutions may or may not protect freedom, but also in the sense

that individuals may to a greater or lesser extent attain the personal attributes
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that are necessary to be free. Some individuals may be highly autonomous,

others only potentially so. This notion creates a large theoretical space

between a conception of persons as they would be if they were fully rational

and autonomous and a conception of people as they actually happen to be.

And within that space in Kant’s theory, we can find a gap between the concept

of rational consent and the concept of empirical consent. In short, while

Kant’s theory stipulates that in principle all obligations should arise out of the

wills of individuals through agreements to which all have consented freely, in

practice the kind of consent Kant seems to have in mind is that which would

be given by a fully rational, fully autonomous person rather than the kind of

consent that is likely to be forthcoming from real, imperfectly rational human

beings. Kant’s vision of society is based on an idealized and hypothetical kind

of consent, not on the real consent that may or may not be forthcoming from

flesh-and-blood human beings.

Like Kant and indeed like many other thinkers who were products of the

Enlightenment, John Stuart Mill took a great deal of interest in the perfect-

ibility of human beings. Yet Mill developed a consent-based vision of society

that was not contingent on attainment of that perfection. Mill contended that

a good society will permit and encourage its members to make the important

choices and decisions that shape their lives without waiting for them to

develop into fully rational, autonomous persons, because it is only by exer-

cising their capacity to make choices that human beings develop the attributes

of autonomous persons.

He who lets the world, or his own portion of it, choose his plan of life

for him, has no need of any other faculty than the ape-like one of

imitation. He who chooses his plan for himself, employs all his

faculties . . . It really is of importance, not only what men do, but also

what manner of men they are that do it. Among the works of man,

which human life is rightly employed in perfecting and beautifying,

the first in importance surely is man himself.62

The conclusion of this line of reasoning is Mill’s famous ‘‘harm principle,’’

namely

That the sole end for which mankind are warranted, individually or

collectively, in interfering with the liberty of action of any of their

number, is self-protection. That the only purpose for which power

can be rightfully exercised over any member of a civilized

community, against his will, is to prevent harm to others. His own

good, either physical or moral, is not a sufficient warrant.63
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Mill’s harm principle can rightly be regarded as the apotheosis of the idea

that all entitlements and obligations should stem from the wills of individuals

as expressed by their freely given consent.64 His vision of society is as diame-

trically opposed to Plato’s conception of a rightly ordered political association

as anything we can imagine. Where Plato believed that human beings should

be assigned all their important tasks and roles so that each will do that to which

he is best suited as skillfully and as productively as possible, Mill argued that all

human beings who have attained maturity (and who enjoy the good fortune of

living in a relatively developed society) should make all the decisions that will

affect their lives in important ways for themselves. Where Plato was an

adamant opponent of the idea that government is legitimated by consent

and an advocate of the view that the primary purpose of the political associa-

tion is to instruct its members about their responsibilities and, for those who

are capable of learning, about the relations of reciprocal domination and

submission Plato deemed to be just, Mill was one of the principal architects

of the modern theory of government by consent.65No thinker in the history of

moral and political thought better represents the opposition to the ideas of

government based on consent and social relations based on the freely given

consent of individuals than Plato. Similarly, no thinker more faithfully repre-

sents the advocates for these ideas than Mill.

The publication of On Liberty in 1859 represents the high water mark of

a movement that had originated many hundreds of years earlier, a movement

that led western thought from a low estimate of the efficacy of human actions

in the world and a low regard for the value of social relations based on

individual consent to a vision of society in which virtually all such relations

would stem from the wills of individuals through consensual agreements.

Viewed retrospectively, it is easy to suppose that this movement was driven by

inexorable forces, and many thinkers in the nineteenth and twentieth cen-

turies, arguably including Mill, reached just this conclusion. Sir Henry

Maine’s observation, published just 2 years after On Liberty, that the entire
history of the world’s societies can be viewed as a long progression from status

to contract is typical of the thinking of the period.66 Indeed, a century and a

half after Mill’s work appeared, we remain within a long historical moment in

which, in western societies, the notion that individuals should be subject only

to those obligations to which they have freely given their consent retains

enormous power, power that continues to be apparent in the resolutions of

innumerable legal and social issues.

It is not clear how long this moment will last, nor how far we should want

it to do so. On the one hand, no serious alternative to government by consent

exists. Even those who share Plato’s view that it would be best in principle if
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the few among us who are genuinely wise could subject the rest to their rule

without the need for consent can appreciate the force of Lord Acton’s famous

observation that ‘‘power tends to corrupt and absolute power corrupts abso-

lutely.’’67Governments that rule by consent are more attentive to the interests

of the governed than governments that hold power by other means. We have

reason to wish that the era of government by consent of the governed will last

through the ages.

On the other hand, the case for the view that individual consent should

be the only or nearly the only basis for individual obligations is not so evident.

For one thing, some kinds of obligations can be squared with this principle

only by straining credibility. Despite Hobbes’s exceptional effort to reconcile

the relations between children and their parents with his vision of a society in

which individual consent is the basis of all social relations, it does not seem

plausible to claim that a child’s obligations toward his or her parents are the

products of his or her consent to those parents’ dominion. These obligations

may not be ‘‘natural’’ in the strictest sense of the term, but they do not appear

to result from an act of consent by the child, either.

A major argument for the view that all or nearly all entitlements and

obligations should stem from the freely given consent of individuals rests on

the claim that if people voluntarily consent to a transaction, then that transac-

tion must be mutually advantageous. This argument is correct within its own

narrow limits, but it neglects at least two important wider considerations. First,

while a voluntary transaction may be advantageous to all those who are parties

to it, such transactions are often disadvantageous to others, because many

transactions impose what economists call externalities. Pollution is a prime

example of a (costly or ‘‘negative’’) externality. A factory that discharges

pollutants into water or air—all as a result of voluntary transactions among

factory owners, workers, suppliers of raw materials, and purchasers of the

commodities the factory produces—imposes costs on those affected by the

pollutants, many of whom may have had no part in the transactions at all.

Second, for the most part, only those who can offer something of value to

others can themselves benefit from the obligations those others assume volun-

tarily. Usually, people are willing to take on obligations because they expect to

receive something of benefit to themselves in return. Some people, however—

the disabled, the very young, and the very old, for example—may have little of

value they can offer to others. In a world in which obligations can arise only

from the freely given consent of individuals, these people would generally be

neglected, and many would probably die of deprivation.

The idea that all entitlements and obligations should stem from individual

consent is rooted in a point of view that focuses on particularized transactions
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rather than the institutional and social contexts that determine what transac-

tions are conceivable and feasible in a given historical place and time. There is

much to be said for the claim that many important decisions, including

decisions that result in the creation or reallocation of entitlements and obliga-

tions, should be made by the individuals who are likely to be most directly and

significantly affected by those decisions, even when those decisions, taken

collectively, can be expected to have major social consequences.

Decentralization makes it possible to draw upon vast amounts of dispersed

information as well as to take more fully into account individual values than

centralized decision-making processes generally allow. Yet radically decentra-

lized decisionmaking—decisionmaking devolved entirely to individuals acting

as independent proprietors—is liable to result in a kind of social myopia in

which the course of events is determined by people whose vision is confined to

the narrow limits of their own lives and individual imaginations. Many desir-

able social objectives, including objectives that are beneficial to the members of

a society as individuals, can be achieved, or even imagined, only through

collective action put into motion by the power of societies taken as a whole—

action that will from time to time result in the imposition of both obligations

and entitlements that are not the results of acts of individual consent.
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3
Autonomy and Consent

Tom L. Beauchamp

In biomedical ethics the language of ‘‘consent’’ has been framed almost

entirely as ‘‘informed consent.’’ This has had the effect of skewing our under-

standing of consent toward providing information and being informed. In

law, this conception has carried an emphasis on the supreme importance of

disclosure of information to patients and subjects. However, disclosure is not

a necessary condition of informed consent and is only remotely connected to

consent per se. An undue emphasis on disclosure and its intended target,

understanding by patients and subjects, has led to the relative neglect of

‘‘voluntary consent.’’ Voluntariness is almost certainly the most neglected

dimension of consent in contexts of medical practice and research.

I will argue that autonomous choice and voluntariness are central to the

notion of consent. I start by analyzing consent in terms of its normative

features, its basic elements, and its senses. I then move to the nature of consent

as autonomous and discuss whether requirements to obtain informed consent

are justified in terms of the principle of respect for autonomy. I then turn to

theories of autonomy, starting with split-level theories. I propose a different

theory of autonomy, which features conditions of intentionality, under-

standing, and voluntariness. This theory is used to develop an account of

degrees of autonomy. Finally, I consider the problem of constraining situa-

tions, which presents moral issues of undue influence and of the exploitation

of research subjects.
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I. Normative and Non-Normative Concepts
of Consent

‘‘Consent,’’ ‘‘the obligation to obtain consent,’’ and ‘‘the right to consent’’ are

strikingly different notions. Likewise, ‘‘autonomy,’’ ‘‘respect for autonomy,’’

and ‘‘rights of autonomy’’ should be distinguished. ‘‘The obligation to obtain

consent’’ and ‘‘the right to consent’’ as well as ‘‘respect for autonomy’’ and

‘‘rights of autonomy’’ are moral notions, but ‘‘autonomy’’ and ‘‘consent’’ are

not obviously moral notions. It seems a matter of fact (or perhaps of meta-

physics or the philosophy of mind), not a matter of ethics or value, whether

one acts autonomously or consents.

This distinction between the factual and the moral is vital, but it may foster

precarious claims such as: (1) analysis of consent and autonomy are conceptual

and empirical tasks, not moral ones; and (2) a theory of consent and a theory of

autonomy should not be grounded in moral notions, but on a theory of mind,

self, or person. I will assess these claims with the objective of determining the

nature of consent and autonomy. I will also examine what constitutes a consent,

what sort of consent is valid, who qualifies as autonomous, and what sort of

autonomy merits respect. I will argue that moral notions—in particular, the

obligation to obtain consent and the obligation to respect autonomy—should

affect howwe construct theories of consent, theories of autonomous action, and

theories of the autonomous person. At the same time, theories of consent and

autonomy should not be understood as moral theories only; they require

inquiry into the nature of mind and action.

II. The Elements of Informed Consent

Awidely acknowledged approach to informed consent is analysis of the concept

in terms of its basic elements, the most generic of which are information and

consent. The information component refers to the disclosure of information and

to the comprehension of what is disclosed. The consent component refers to a

voluntary decision and an authorization to proceed. Legal, regulatory, philoso-

phical, medical, and psychological literatures often propose the following five

elements as the analytical components of these two generic units of informed

consent1: (1) competence, (2) disclosure, (3) understanding, (4) voluntariness,

and (5) consent. Some writers present these elements as the building blocks of a

definition of informed consent: One gives an informed consent to an interven-

tion if (and perhaps only if, but this claim is questionable) one is competent to

act, receives a thorough disclosure, comprehends the disclosure, chooses volun-

tarily, and consents to the intervention.
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I will accept these elements (though not the proposed definition) and

pare them down in three respects. First, competence is a threshold element,

precondition, or presupposition of informed consent. It is not part of the

process of informed consent. Second, disclosure is not a necessary condition

of informed consent. If a patient or subject already possesses the relevant

information, a disclosure is not needed to give an informed consent.

Disclosure has had a prominent position in the literature of informed consent

because informed consent has its roots in contexts of legal liability for

nondisclosure, but the important matter for understanding informed consent

is having the relevant information. Third, I said earlier that ‘‘the consent

component refers to a voluntary decision and an authorization to proceed.’’

The language of ‘‘consent’’ covers both a decision in favor of a proposed course
of action and an authorization. Authorization is a permission-giving act. It

could be performed even if the consent were not informed. Accordingly,

informed consent cannot be reduced entirely to permission giving.

In summary, the notion of informed consent should be chiefly under-

stood in terms of central elements of understanding, voluntariness, and

consent. Consent itself should be analyzed in terms of a favorable decision

and an authorization. I will hereafter emphasize these elements, saying little

about disclosure and competence.

III. Two Senses of ‘‘Informed Consent’’2

Two different meanings of ‘‘informed consent’’ appear in current literature

and contexts of medical practice and research. The distinction is critical for

the argument developed in this chapter.

In the first sense, the notion of autonomous choice is central: An

informed consent is an individual’s autonomous authorization of a medical

intervention or of participation in research. A person must do more than

express agreement or comply with a proposal. He or she must authorize
through an act of informed and voluntary consent. An informed consent

occurs if and only if a patient or subject, with substantial understanding, and

in the absence of substantial control by others, intentionally authorizes a

professional to do something. This definition is preferable to the definition

formulated in terms of elements in the previous section.

In the second sense, informed consent is analyzable in terms of the social
rules of consent that determine legally or institutionally valid consent.

Informed consents are not necessarily autonomous acts. Informed consent,

in this sense, refers to an institutionally or legally effective authorization, as
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determined by prevailing social rules. For example, if a mature minor cannot

legally authorize or consent to a medical procedure, he or she still may

autonomously authorize the procedure. Thus, a patient or subject can auton-

omously authorize an intervention, and so give an informed consent in the

first sense, without effectively authorizing the intervention, and thus without

giving an informed consent in the second sense.

Institutional rules of informed consent (the second sense) often have not

been judged by the more demanding standard of autonomous authorization

(the first sense). As a result, institutions, laws, or courts may impose on

physicians and hospitals nothing more than an obligation to disclose risks

of proposed interventions and receive a signed consent form. ‘‘Consent’’

under these circumstances is not bona fide informed consent in the first

sense.3 Physicians who obtain consent under institutional criteria can fail—

and often do fail—to meet the more rigorous standards of an autonomy-

based model.

It is easy to criticize institutional rules as superficial, but it would be

unreasonable to demand that health care professionals always obtain a consent

that satisfies the demands of rigorous autonomy-protecting rules. Autonomy-

protective standards may turn out to be excessively difficult or impossible to

implement. We should evaluate institutional rules not only in terms of

whether they lead to truly autonomous choices but also in terms of the

probable consequences of imposing burdensome requirements on institutions

and professionals. Policies of consent may legitimately take account of what is

fair and reasonable to require in circumstances of practice. Nevertheless, I take

it as axiomatic that the model of autonomous choice, following the first sense

of ‘‘informed consent,’’ ought to serve as the benchmark for the moral

adequacy of institutional rules.

IV. Autonomy at the Foundation

But why should autonomy occupy such a central place in the analysis of

informed consent? Is there an adequate justification for the claim that rules of

informed consent are ultimately justified in terms of the principle of respect

for autonomous choice?

I approach this subject through the early history of concern about

research subjects in U.S. federal policy, which is roughly datable to the

1960s. Consent requirements had previously been adopted as a means to

the minimization of the potential for harm to research subjects. In the 1940s,

the Nuremberg Code presented a forceful insistence on voluntary consent in
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research but had not distinguished clearly between appeals to autonomy and

appeals to nonmaleficence (‘‘do no harm’’) as the justificatory basis of consent

requirements. The Nuremberg Code served as a background model for early

professional and governmental codes and set the stage for the continued

blurring of the justifications for consent in harm prevention or autonomy,

or both. The blurry lines continued for roughly a quarter of a century as

informed consent requirements and our understanding of them evolved.4

In the early 1970s this unclarity was altered in the course of work on 17

volumes of research ethics published by the National Commission for the

Protection of Human Subjects. This commission stated emphatically that the

purpose of consent provisions is the protection of autonomy and personal

dignity, including the personal dignity of incompetent persons incapable of

acting autonomously. As the commission’s Belmont Report put it, the purpose
and justification of consent provisions (by contrast to other provisions in

research ethics) is autonomy for autonomous subjects and protection from

harm only in a situation of incompetence when a surrogate’s consent must be

given.5

In recent years various complaints have arisen in bioethics about the

undue prominence of justifications based on autonomy. Despite these con-

cerns, the view taken by the National Commission has remained dominant, at

least in North America, since circa 1980. This is not to say that the view is

without ambiguities, or that it has not been subjected to influential and

constructive criticism. A number of responsible critics of the overextension

of autonomy have emerged in recent biomedical ethics. The most carefully

stated objections have come from Onora O’Neill, who has argued explicitly

against the view that informed consent protections are justified in terms of

respect for personal autonomy.6

O’Neill is concerned that several different conceptions and theories of

autonomy abound in the literature that finds informed consent to be justified

in terms of autonomy. Accordingly, she finds what is to be protected con-

fusing: ‘‘the general agreement that informed consent is required for the sake

of autonomy, and that autonomy is a basic ethical value, is more apparent

than real, since there is substantive and persistent disagreement both about

conceptions of autonomy, and about their importance in biomedicine.’’7

She argues that a better reason for supporting rules and practices of

consent is that these rules assure patients and others that they will not be

deceived or coerced and thereby wronged. The practice of informed consent,

she says, should function so that it ‘‘provides reasonable assurance that a

patient (research subject, tissue donor) has not been deceived or coerced.’’8 In

a more general formulation focused on wrongdoing, she says, ‘‘Consent
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matters because it can be used to protect research subjects and patients against

grave wrongs.’’9 In another formulation, she says, ‘‘Consent is a way of

ensuring that those subjected to invasive interventions are not abused,

manipulated or undermined, or wronged in comparably serious ways.’’10

For these reasons, rules and practices of consent should be designed to give

patients and research subjects control over the information they receive and an

opportunity to refuse to participate at any point after their initial consent.

O’Neill’s views need to be placed in the context of the claims that have

been made about autonomy in bioethics literature. Three points deserve

notice. First, protection against coercion and deception has been and

should be conceived as grounded in the principle of respect for autonomy.

O’Neill is right that the theory of autonomy needs to be improved, but the

same can be said about the literature on her preferred notions of protection

against deception, manipulation, and coercion.

Second, rules of informed consent help patients and subjects improve

their level of understanding and the quality of their decision making, which is

a matter of fostering autonomous choice (in a properly conceived theory of

autonomy). The rules also protect against forms of ignorance and the control

of information that constitute offenses against the principle of respect for

autonomy (see sections VII and IX later, where manipulation and coercion are

discussed and connected to autonomous choice).

Third, O’Neill is worried that the notion of autonomy is too unclear to

express adequately what we want to protect through practices of consent, but

often she herself understands autonomy at such a high level of individuality

and deliberative choice that protection of autonomy is virtually impossible in

biomedical contexts. In her interpretation of the relevant literature on

autonomy, she says, ‘‘The principal source for most conceptions of rational
autonomy is . . . not Kant, but John Stuart Mill’s On Liberty.’’11 She is right
that the connection to Mill is firmer than to Kant, but if Mill’s theory of

individuality is the model (as it often seems to be in O’Neill’s writings), this

model is not what autonomy has meant or should ever come to mean in the

literature on either autonomy or informed consent. Mill’s theory is too

demanding for reasons I discuss in the next section.12 Moreover, as O’Neill

seems to acknowledge, an adequate account of autonomy joined with a theory

of what is to be respected by the principle of autonomy would go a long way

toward alleviating her concerns.

O’Neill notes that her ‘‘intention is not to deny [the] importance [of

informed consent], . . . but to take it sufficiently seriously to identify some of

its limitations as well as its strengths.’’13There are problems in our practices of

consent, and O’Neill appropriately points to many of them. Nonetheless, her
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arguments do not displace protection of autonomous choice as the primary

justification of rules and practices of informed consent. There remains little

doubt that the protection of autonomous choice is fundamental to the

justification of rules of informed consent, even if these rules serve other

functions as well. (I engage O’Neill’s concerns about unclarity in the concept

of autonomy in sections V–VII, especially VII.)

V. Theories of Autonomy

Attention thus far has centered on informed consent and its relationship to

autonomous choice. I will now focus entirely on the theory of autonomy. Just

as I earlier analyzed informed consent in terms of its elements and its two

senses, I will here treat autonomy in terms of its conditions and meanings.

Self-governance is the conceptual root of autonomy for virtually all

theories of autonomy. Two basic conditions of autonomy, from this perspec-

tive, are liberty in the sense of independence from controlling influences and

agency in the sense of intentional action. These conditions are essential to

autonomy. However, after this consensus starting point, disagreement

emerges over how to analyze these conditions and over whether additional

conditions are needed.14 I begin with a distinction that helps explain why

there is some conceptual confusion and disagreement.

Autonomous Persons and Autonomous Actions

Some theories of autonomy feature traits of the autonomous person, whereas
others focus on autonomous action. Theories of the autonomous person are

theories of a kind of agent. In discussions of informed consent, the autono-

mous person is the competent person—that is, one who is competent to

consent. The autonomous person is portrayed in some general theories as

independent, in command, impervious to authoritarian control, and the

source of his or her basic values and beliefs. My account of autonomy to

follow will not focus on such traits of the person, but instead on actions—in

particular, making decisions and authorizing interventions. Because of my

focus on acts of consent, I will not discuss general capacities of self-govern-

ance. I will assume, rather than argue, that autonomous persons sometimes

fail, in particular circumstances, to act autonomously because of temporary

constraints caused by illness or depression, circumstantial ignorance, coer-

cion, or other such restrictive conditions. An autonomous person who signs a

consent form without understanding the document and without intending to
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agree to its conditions is qualified to act autonomously, but fails to do so in

this particular case. Similarly, persons who have rightly been judged incom-

petent to control their general affairs may nonetheless make some adequately

autonomous choices.

The Role of the Principle of Respect for Autonomy in a Theory
of Autonomy

A theory of autonomy should be consistent with the nature of autonomy

presumed in the normative principle of respect for autonomy—a principle

forged from commonmoral experience rather than philosophical theory. This

principle requires that we respect an autonomous agent’s right to control his

or her affairs in accordance with personal values and beliefs.

Some theories of autonomy—including the most influential contem-

porary theory, which I discuss in section VI—do not consider whether the

principle of respect for autonomy has any connection to the theory of

autonomy. They do not mention the principle or attempt to conform the

theory to its contexts and uses. However, a theory that distinguishes non-

autonomous acts from autonomous acts implicitly teaches which actions we

are to respect, opening up the possibility of legitimately not respecting certain

choices that are of the most penetrating importance to persons, on grounds

that these choices are nonautonomous.

Any theory that classifies acts as nonautonomous when these acts are well

understood, intentional, and not controlled by others is a conceptually

dubious theory of autonomy. It would be especially dubious, and morally

dangerous, if the acts deemed nonautonomous are of the greatest importance

to us in the basic governance of our affairs. For example, a theory might

consider the acts of generally competent persons to be nonautonomous when

they decide to see a doctor, consent for an x-ray for their children, or refuse a

surgical procedure. In rendering such actions nonautonomous, the theory

implies that another person may legitimately serve as guardian and decision

maker. As O’Neill has cautioned in her work, it is extremely important in

practical contexts not to set standards of autonomy so high that we cannot live

up to them. She rightly argues that such high standards will have the

devastating effect of inappropriately classifying ‘‘a far larger proportion of

the patient population as lacking competence.’’15

An instructive example of the moral perils that a theory of autonomy can

pose is found in the work of Julian Savulescu on decisions to limit choices for

or against life-sustaining treatments. Savulescu realizes that he must set out

the conditions of autonomy in the right way to obtain morally justified
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outcomes. If he fails in this account, the choices of patients may be inappro-

priately limited or reversed. Savulescu distinguishes autonomous and non-

autonomous acts through a distinction between mere desires and rational
desires. Autonomous actions are performed from rational desires.

Accordingly, health care professionals and guardians are only required to

respect the actions of a patient that arise from rational desire. A merely

expressed desire is insufficient. Savulescu argues that many choices—for

example, a Jehovah’s Witness’s decision to refuse a blood transfusion—can

and should be judged not rational, and therefore not autonomous and lacking

in moral weight in a critical setting of medical decision making.16

Various theories of autonomy seem to support the proposition that a

Jehovah’s Witness is not acting autonomously on grounds that his or her

beliefs are unreflective assumptions instilled by authoritarian dogma, or what

Savulescu calls irrational desires. I agree that such an individual might not be

acting autonomously, but the issue is whether we have a compelling reason to

declare the person nonautonomous. The fact that a person adopts beliefs and

principles deriving from forms of institutional authority is not a sufficient

reason for a finding of inadequate autonomy. The beliefs can still be that

person’s most cherished beliefs and principles. Individuals autonomously

form beliefs that derive from many forms of cultural tradition and institu-

tional authority. If the Witness’s decision can be legitimately invalidated on

grounds that he or she is not acting autonomously, so may a great many

choices be invalidated that are of central importance to persons. A theory of

autonomy that conflicts with this assumption I hypothesize to be a morally

unacceptable and conceptually problematic theory.

VI. Split-Level Theories of Autonomy17

Perhaps the most widely discussed type of theory of autonomy today is

problematic in this way. I shall refer to these theories as split-level theories.

They maintain that autonomy consists of the capacity to control and identify

with one’s first-order desires or preferences by means of higher-level (second-

order) desires or preferences through processes of deliberation, reflection, or

volition. Harry Frankfurt’s theory of the freedom of persons and Gerald

Dworkin’s theory of autonomy are prominent examples of split-level

theories.18

An autonomous person, in this theory, is one who has the capacity to

accept, identify with, or repudiate a lower-order desire or preference, showing

the capacity to change (or maintain) one’s preference structure or one’s
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configuration of the will. All and only autonomous persons possess an

appropriately distanced self-reflection in which second-order mental states

have first-order mental states as their intentional objects and in which con-

sidered preferences are formed about first-order preferences and beliefs. For

example, a long-distance runner may have a first-order desire to run several

hours a day, but also may have a higher-order desire to decrease the running

time to 1 hour. If he wants, at any givenmoment, to run several hours, then he

wants at that moment what he does not authentically want. Action from a

first-order desire that is not endorsed by a second-order volition is not

autonomous and is typical of animal behavior.

Frankfurt argues that it is essential to being a person that the second-

order desires or volitions be such that the individual ‘‘wants a certain desire to

be his will.’’19 He calls these second-order desires or volitions ‘‘second-order

volitions.’’ Since they are essential to being a person, any individual lacking

these volitions is not a person. Dworkin somewhat similarly offers a ‘‘content-

free’’ definition of autonomy as a ‘‘second-order capacity of persons to reflect

critically upon their first-order preferences, desires, wishes, and so forth and

the capacity to accept or attempt to change these in the light of higher-order

preferences and values.’’20 The language of ‘‘capacity’’ suggests that the theory

is one of autonomous persons rather than autonomous actions.

This theory is problematic. Nothing prevents a reflective acceptance,

preference, or volition at the second level from being caused and assured by

the strength of a first-order desire. The individual’s second-level acceptance

of, or identification with, the first-order desire would then be the causal result

of an already formed structure of preferences. For example, the alcoholic with

a passion for red wine who identifies with drinking is not acting autono-

mously if his second-level volition or desire to drink red wine is causally

determined by a first-level desire. Suppose the alcoholic forms, as a result of

the force of first-order desire, a second-order volition to satisfy his strongest

first-order desire. We say about such a person that he ‘‘needs help,’’ because he

cannot help himself. An alcoholic can reflect at ever-higher levels on lower-

level desires without achieving self-control over his choices if identification at

all levels is causally determined by initial desires.21 A split-level theory of

autonomy needs the supplementary condition that there must be no influ-

ences or desires that rob an individual of voluntariness by controlling

the choice, even if the person identifies with the choice and intends the

action(s).22 Intentional actions are not autonomous if they are controlled by

causes the agent does not control.

Frankfurt argues that ‘‘truly autonomous choices’’ require ‘‘being satisfied

with a certain desire’’ and having preexisting ‘‘stable volitional tendencies.’’23
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However, this analysis does not rescue the split-level theory. Anomalous

actions sometimes arise from choices that are out of character as a result of

surrounding events that are unprecedented in the actor’s experience, such as

serious disease. These acts can be well planned, intentional, and free from the

control of other persons. The actors may be unaware of the motivational or

conditioning history that underlies and prompts their actions and may have

made no reflective identification with the origins of their actions. This is no

reason to declare such actions nonvoluntary or nonautonomous.

This theory also runs afoul of the criterion of coherence with the

principle of respect for autonomy, as mentioned earlier. If reflective identifi-

cation with one’s desires or second-order volitions is a necessary condition of

autonomous action, then many ordinary actions that are almost universally

considered autonomous, such as cheating on one’s spouse, when one truly

wishes not to be such a person, or selecting tasty snack foods while grocery

shopping, when one has never reflected on one’s desires for snack foods),

would be rendered nonautonomous in this theory. Requiring reflective iden-

tification and stable volitional patterns unduly narrows the scope of actions

protected by a principle of respect for autonomy.

Depending on how ‘‘reflection,’’ ‘‘volition,’’ and the like are analyzed in this

theory in practical contexts of competence and consent, surprisingly few

choosers and choices will turn out to be autonomous.24 Agents will often not

have reflected on whether they wish to accept or identify with the motivational

structures that underlie such actions. Actors may be unaware of their motiva-

tional or conditioning histories. Actions such as walking while lecturing, lying

to one’s physician about what one eats, and hiding one’s income from a

government agency might, in this theory, turn out to be nonautonomous. If

so, individuals who have not reflected on their desires and preferences at a

higher level deserve no respect for their choices even when they derive from

their most deep-seated commitments, desires, and preferences.25

VII. A Concise Theory of Autonomous Action

I now turn to an account of autonomous choice that I have defended else-

where and that I believe to be compatible with the constraints on theory

outlined thus far.26 This account of autonomy is specifically designed to be

coherent with the premise that the everyday choices of generally competent

persons are autonomous. The account is based on analysis of autonomous

action in terms of normal choosers who act (1) intentionally, (2) with under-

standing, and (3) without controlling influences.

Autonomy and Consent 65



The Condition of Intentionality

Intentional actions require plans in the form of representations of the series of

events proposed for the execution of an action. For an act to be intentional, it

must correspond to the actor’s conception of the act in question, although a

planned outcomemight not materialize as projected.27 Imagine that Professor

X intends to read a paper that he has written on a toxic chemical, and intends

thereby to win first prize at a convention. His paper is on toxic chemical A.

Professor X’s plan entails executing a sequence of actions, chief of which is a

particular set of arguments about A that he believes will be well received by

this audience. However, in preparing to travel to the convention, Professor X

accidentally packs the wrong paper, which is on the subject of toxic chemical

B. The professor is absent-minded and does not realize when he reads his

paper at the convention that it is the wrong paper. Despite this lapse, he wins

first prize for the best paper. Professor X in this way read a paper on a toxic

chemical and won first prize, which he intended, yet Professor X did not do so

intentionally in the way the action was performed. His action did not

correspond to how he planned to do it. His reception by the audience and

his winning the prize were, as it turns out, accidental.

In a theory of autonomy (and of informed consent), we need to decide

whether special kinds of wants or desires are necessary conditions of inten-

tional action. It might be thought that foreseen acts that the actor does not

want and does not desire to perform are not intentional. Alvin Goldman uses

the following example in an attempt to prove that agents do not intendmerely

foreseen effects.28 Imagine that Mr. G takes a driver’s test to prove compe-

tence. He comes to an intersection that requires a right turn and extends his

arm to signal for a turn, although he knows it is raining and that he will get his

hand wet. According to Goldman, Mr. G’s signaling for a turn is an inten-

tional act. By contrast, his wet hand is an unintended effect, or ‘‘incidental by-

product,’’ of his hand-signaling. However, as I see it, getting the hand wet is
part of an intentional action. It is willed in accordance with a plan and is

neither accidental, inadvertent, nor habitual. There is nothing about the

nature of intentional acts, as opposed to accidental occurrences, that rules

out aversions. One’s motivation for getting one’s hand wet may reflect

conflicting wants and desires, and clearly the driver does not want a wet

hand, but this fact does not render the act of getting the hand wet less than

intentional or autonomous.

Some intentional acts are wanted or desired for their own sake, and not

for the sake of something else. For example, someone who loves to swim may

want to swim for the sake of swimming, as may not be the case for another

66 THEORETICAL PERSPECTIVES



person who swims for the sake of a tanned or fit body. The desire to perform

an act for its own sake is intrinsic wanting. Wanting for the sake of something

else is instrumentalwanting.When a surgeon cuts into the body of the patient,

the patient has consented to the cutting and the cutting is part of the plan, but

it is for the sake of better function or health. In such cases, the actor believes

the action is the means to a goal wanted in the primary sense. Goldman would

only consider an act intentional if at least one of these two forms of wanting is

involved.

However, other intentional acts are not wanted in either of these two

senses. An actor may view these acts as ceteris paribus, altogether undesirable
or unwanted. They are performed only because they are entailed in the doing

of other acts that are wanted. Such acts are foreseen and wanted acts in the

sense that the actor wants to perform them in the circumstances more than he

or she wants not to perform them. It is suitable in the kinds of examples just

discussed to discard the language of ‘‘wanting’’ and to say that foreseen but not

desired effects are ‘‘tolerated.’’29 These effects are not so undesirable that the

actor would choose not to perform the act in the first place. The actor includes

them as a part of his or her plan of intentional action.

Accordingly, I use a model of intentionality based on what iswilled rather
than what is wanted. Intentional actions include any action and any effect

specifically willed in accordance with a plan, including merely tolerated

effects.30 In this conception a physician can desire not to do what he intends

to do, in the same way that one can be willing to do something but reluctant

to do it, or even detest doing it. Consider Mr. X, who has become convinced

that there is no meaningful way that he can consent to facial surgery but refuse

the scarring involved. After considering the alternative of refusing surgery,

Mr. X intentionally consents to surgery, and in so doing he intentionally

consents to being scarred by surgery. Although his consenting to a facial scar is
a toleration of and not a desire for the scarring, the intentional act of

consenting to the scarring is no less Mr. X’s own act than is his consenting

to surgery. Mr. X, then, intentionally consents to being scarred by surgery.

Under this conception, the distinction between what agents do inten-

tionally and what they merely foresee in a planned action is not viable.31 For

example, if a man enters a room and flips a switch that he knows turns on both

a light and a fan, but desires only to activate the light, he cannot say that he

activates the fan unintentionally. Even if the fan made an obnoxious whirring

sound that he does not want, it would be incorrect to state that he unin-

tentionally brought about the obnoxious sound by flipping the switch. Here,

and in the other examples mentioned previously, one might introduce a

distinction between what an agent intends and an intentional action.

Autonomy and Consent 67



Perhaps the agent does not intend the effect of a screeching fan and does not

intend it as the goal of his action even though it is an intentional action.

Likewise, one might be said to intentionally consent to being scarred in

surgery, while not intending to be scarred. In short, what it means for an

act to be intentional need not be equated with what the agent of the action

intends.

The Condition of Understanding

Understanding is the second condition of autonomous action. An action is

not autonomous if the actor lacks an appropriate understanding of it. Here

the first question to ask is, ‘‘Do you understand what you are doing?’’ At a

minimum, persons understand only if they have acquired pertinent informa-

tion and have relevant beliefs about the nature and consequences of their

actions. Their understanding need not be complete, because a grasp of the

material facts is generally sufficient, but in some cases a person’s lack of

awareness of even a single risk or missing fact can deprive him or her of

adequate understanding.

There are several reasons why limited understanding can occur in a

process of deliberative choice and consent. Some patients and subjects are

calm, attentive, and eager for dialogue, whereas others are nervous or dis-

tracted in ways that impair or block understanding. Conditions that limit

their understanding include illness, irrationality, and immaturity.

Deficiencies in the communication process also often hamper understanding.

A breakdown in a person’s ability to accept information as true or untainted,

even if he or she adequately comprehends the information, can compromise

decision making. For example, a seriously ill patient who has been properly

informed about the nature of the illness and has been asked to make a

treatment decision might refuse under the false belief that he or she is not

ill. Even if the physician recognizes the patient’s false belief and adduces

conclusive evidence to prove to the patient that the belief is mistaken, and the

patient comprehends the information provided, the patient still may go on

believing that what has been (truthfully) reported is false.

The so-called ‘‘therapeutic misconception’’ occurs when subjects in

research fail to distinguish between clinical care and research and fail to

understand the purpose and aim of research, misconceiving their participa-

tion as therapeutic in nature.32 Such a therapeutic misconception may inva-

lidate the subject’s consent to research. Some participants understand that

they are involved in research, and not clinical care, but overestimate the

therapeutic possibilities and probabilities, that is, the odds that a participant
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will benefit.33 This overestimation may render a choice insufficiently auton-

omous and invalidate a consent. However, a therapeutic misconception will

not in every circumstance invalidate consent, for reasons Franklin Miller

discusses elsewhere in this volume.

The Condition of Noncontrol, or Voluntariness

The third of the three conditions of autonomous action is that a person be free

of controls exerted either by external sources or by internal states that rob the

person of self-directedness. Influence and resistance to influence are basic

concepts for this analysis. Not all influences exerted on another person are

controlling. Many influences are resistible, and some are welcomed. The

category of influence includes acts of love, threats, education, lies, manipula-

tive suggestions, and emotional appeals, all of which can vary dramatically in

their impact on persons. My analysis will focus on three categories of influ-

ence: persuasion, coercion, and manipulation.34

Persuasion is here understood as rational persuasion. A person comes to

believe something through the merit of reasons another person advances. This

is the paradigm of an influence that is not controlling and also warranted. If a

physician presents reasons that persuade the patient to undergo a procedure

when the patient is reluctant to do so, then the physician’s actions influence,

but do not control. In health care settings, there is often a problem of

distinguishing emotional responses from cognitive responses and of deter-

mining whether the cognitive or the emotional is the primary factor in a

decision. Some informational approaches that rationally persuade one patient

overwhelm another whose fear or panic short-circuits reason.

Coercion occurs if and only if one person intentionally uses a credible and

severe threat of harm or force to control another.35 If a physician orders a

reluctant patient to undergo a diagnostic examination and coerces the patient

into compliance through a threat of abandonment, the physician’s influence

controls the patient. The threat of force used by some police, courts, and

hospitals in acts of involuntary commitment for psychiatric treatment is coer-

cive. Some threats will coerce virtually all persons (for example, a credible threat

to imprison a person), whereas others might succeed in coercing only a few

persons (for example, a parent’s threat to cut off funding for a son in college

unless the son consents to the donation of one of his kidneys to his sister).

Compliance merely because a person feels threatened, when no threat has
been issued, is not coercion. Coercion occurs only if a credible and intended

threat disrupts and reorders a person’s self-directed course of action. Under

these coercive conditions, even intentional and well-informed actions can be
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nonvoluntary. Handing over one’s wallet to a thief with a gun is both

intentional and well informed, though nonvoluntary. Being coerced does

not entail that the person coerced lacks voluntary decision-making capacity

in complying with a threat. It also does not entail that the person did not

choose to perform the action or that the coercion involved always invalidates

consent. The point is only that the action was not voluntary.

Manipulation is a term for several forms of influence that are neither

persuasive nor coercive. It involves getting people to do what the manipulator

wants through a nonpersuasive means that alters a person’s understanding of a

situation and motivates the person to do what the agent of influence intends.

In health care and research the most likely forms of manipulation are

informational manipulation that nonpersuasively alters a person’s under-

standing and offers of rewards or potential benefits. Critics of various

recruiting practices in biomedical research have suggested that there is often

informational manipulation through withholding critical information about

risks together with a misleading exaggeration of benefits. Other critics have

said that offers of compensation and health care are manipulative when made

excessively attractive.

Nevertheless, it is easy to inflate the threat of control by manipulation

beyond its actual significance in health care. We typically make decisions in a

context of competing influences such as familial constraints, legal obligations,

offers of rewards, and institutional pressures. These influences usually do not

control decisions to a morally questionable degree. In biomedical ethics we

need only establish general criteria for the point at which influence threatens

autonomous choice, while recognizing that in many cases no sharp boundary

separates controlling and noncontrolling influences.

I have concentrated in this section on external controlling influences—

usually influences of one person on another. No less important are internal
influences on the person, such as those caused by mental illness. These

conditions can also be voluntariness depriving. However, I will not here

pursue the vexing problems of lack of internal control. I simply stipulate

that an adequate theory of voluntariness must take account of both internal

and external controlling influences.

VIII. Degrees of Autonomy

The first of the conditions of autonomy in the theory just sketched—inten-

tionality—is not a matter of degree: Acts are either intentional or noninten-

tional. By contrast, acts can satisfy both the conditions of understanding and
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the absence of controlling influence to a greater or lesser extent. For example,

threats can be more or less severe; understanding can be more or less com-

plete; and mental illness can be more or less controlling of action. Actions are

autonomous by degrees, as a function of satisfying these conditions to

different degrees. A continuum of both understanding and noncontrol runs

from full understanding and being entirely noncontrolled to full under-

standing and being fully in control. Cut-off points on these continua are

required for the classification of an action as either autonomous or nonauto-

nomous. The line between what is an adequate degree of understanding and

noncontrol must be determined in light of specific objectives of decision

making such as deciding about surgery, choosing a university to attend, and

hiring a new employee. Any theory of autonomy that demands a high

threshold of decision-making capacity and a robust personal history of

reflective identification with one’s personal values may render nonautono-

mous or questionably autonomous many individuals normally regarded as

autonomous. By contrast, if a theory demands only a low threshold of

decision-making skills and ability to resist influence, many individuals who

are normally regarded as nonautonomous will be rendered autonomous.

IX. Constraining Situations36

The conditions under which an influence controls a person’s choices and the

reason why those choices lack moral justification may be clear in the abstract,

as formulations of a theory of autonomy, but they have a way of being less

clear in concrete situations. In this section I will focus on noncoercive

situations in which research subjects and surrogates report feeling pressured

to enroll in clinical trials even though enrollment, by the book, is classified as

voluntary.37These individuals might be in desperate need of medication, or it

might be that participation in research is a vital source of income. Attractive

offers such as free medication, in-clinic housing, and money can leave a

person with a sense of having no meaningful choice other than participation

in research. Influences of a sort that persons ordinarily find resistible in their

lives can control abnormally weak and dependent patients and subjects.38

Difficult choices for a patient or surrogate have sometimes been said to be

‘‘coerced’’ if the patient is forced by circumstances to participate in a clinical

trial. However, there is no coercion if no one has intentionally issued a threat

in order to gain compliance. A perception of coercion by a decision maker is

not sufficient to constitute coercion. The problem is that many patients and

potential subjects feel acutely pressured to make a decision they wish to avoid
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and see as admitting of only one choice. For example, the prospect for a

homeless person of another night on the streets or another day without food

constrains him or her to accept an offer of shelter and payment as a research

subject, just as such conditions could constrain a person to accept a job

cleaning up hazardous chemicals or sewers that the person would otherwise

not accept. Such persons appropriately report feeling that they had no choice

and that it was unthinkable to refuse the offer. This perceived absence of

options does not render a choice nonvoluntary. However, these constraining

situations are in need of moral attention for related reasons.

Payment, Undue Influence, and Undue Profit

In constraining situations, monetary payments and offers such as shelter or

food give rise to moral questions of both undue influence and undue profit.
Monetary payments to research subjects seem unproblematic if the payments

are welcome offers and the risks are at the level of everyday risks. The offer of

research involvement is, in effect, an offer of a job or contract in which mutual

benefit can and should occur.39 However, inducements become increasingly

problematic (1) as risks are increased, (2) as more attractive inducements are

introduced, and, in some cases, (3) as the subjects’ economic disadvantage or

lack of available alternatives or resources is increased. As risks, inducements,

or disadvantage is elevated, ‘‘exploitation’’ looms larger. The heart of the

moral problem of exploitation and related problems about psychological

voluntariness is whether persons offered participation in research are disad-

vantaged and without viable alternatives, whether they feel compelled to

accept attractive offers that they otherwise would not accept, and whether

they assume increased risk in their lives. As these conditions are mitigated,

problems of exploitation and voluntariness diminish; as these conditions

increase, problems of exploitation and involuntariness increase.

The condition of an irresistibly attractive offer is a necessary condition of

‘‘undue inducement,’’ but this condition is not by itself sufficient to make an

inducement undue. In addition, there must be a risk of harm of sufficient

seriousness that the person’s welfare interest is negatively affected by assuming

it, and it must be a risk the person would not ordinarily assume. I will not try to

pinpoint a precise threshold of risk, but it would presumably need to be above

the level of such common job risks as those of unskilled construction work.

Inducements are not undue unless they are above the level of standard risk

(hence ‘‘excessive’’ in risk) and irresistibly attractive (hence ‘‘excessive’’ in pay-

ment or attractiveness) in light of a constraining situation. Although these offers

are not coercive, because no threat is involved, the offer can be manipulative.
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Undue inducements should be distinguished from undue profits, which
arise from too small a payment, rather than an irresistibly attractive, large

payment. In circumstances of undue profit in research, the subject receives an

unfair payment and the sponsor receives more than can be justified. This is

what critics of pharmaceutical research often seem to be maintaining: The

subjects are in a poor bargaining position, constrained by their poverty, and

are given a minor compensation and an unjust share of the benefits, while

companies reap unseemly profits from the research.

How, then, should we handle these two moral problems of exploita-

tion—undue inducement (unduly large and irresistible payments to subjects)

and undue profit (unduly small and unfair payments to subjects)? One

strategy is that if research involves exceptional, and therefore excessive, risk

(that is, risk with more than a minor increment above minimal risk), it should

be prohibited for healthy subjects, even if a good oversight system is in place

and regardless of the form of consent involved. This answer is appealing, but it

leaves us with the problem of delineating a threshold of excessive risk,

irresistibly attractive payment, unjust underpayment, and constraining situa-

tions—all difficult problems commonly ignored in literature on the subject.

The argument thus far suggests that exploitation occurs not because

persons are not shown respect for their autonomy, but because there is

undue profit (offering too little for services) or an undue influence (offering

too much for services). The most straightforward way to avoid such exploita-

tion is to strike a balance between a rate of payment high enough that it does

not exploit subjects by underpayment and one low enough that it does not

exploit by undue inducement. If this strategy is the best available, there still is

no a priori way to set a proper level of payment—for example, at the level of

unskilled labor—because that level might not satisfy the golden-mean stan-

dard. Payment at the level of unskilled labor rates might themselves be

exploitative, either by creating an undue influence or generating an undue

profit. The general objective should be that the sponsor of the research pay a

fair wage at the golden mean for moderate-risk studies and not increase the

wage in order to entice subjects to studies with higher levels of risk.40 If this

mean is unattainable, all research offers will be exploitative: There will be

either an undue profit by underpayment or an undue influence by

overpayment.

I cannot here pursue this conclusion. I will mention only one point about

the danger of altogether prohibiting research or calling on investigators to pull

out of communities in which constraining situations might be a significant

presence. Even if the degree of voluntariness is judged to be lower in persons

who are in such circumstances, to deny them the right to make choices about
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participation in biomedical research on grounds that the choice itself is

nonvoluntary is morally suspect. To deny them the opportunity of research

participation can be paternalistic, demeaning, and economically distressing.

X. Conclusion

I have noted that vagueness surrounds both the ordinary concept of autonomy

and philosophical theories of autonomy. These theories make for compelling

reading, but the practical implications of the theories for informed-consent

settings deserve as much attention as the features of mind pointed to in the

theories. In the future, as we develop and assess new work on autonomy, we

should be mindful not to stray from our pretheoretical judgments about what

deserves respect in human choices. The moral value of respect for autonomy

precedes and should ground the theory of autonomy.
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4
Preface to a Theory of Consent

Transactions: Beyond Valid Consent

Franklin G. Miller and Alan Wertheimer

In moral theory, as elsewhere, necessity is the mother of invention. As we

struggled with several issues raised by the principle of informed consent in

medical research, we found that we had to widen our angle of vision to

consider other contexts in which consent is morally transformative. This

chapter reports the highlights of our inquiry into general characteristics of

consent transactions by virtue of which they are morally transformative—that

is, they make it permissible for A to act with respect to B in a way that would

be impermissible absent valid consent. Ultimately, we have come to the view

that whereas ‘‘valid consent’’ captures much of what is important and is an

eminently serviceable notion for most purposes, it is not quite right. In our

view, the central question is whether a consent transaction between A and B is

morally transformative and, in particular, whether a consent transaction

renders it permissible for A to proceed. To answer this question it is necessary

to go beyond valid consent.

We need a wide-angle lens as well as a microscope. Because bioethics has

been in the grip of a specific historical legacy and an associated set of canonical

statements and legal doctrines, it has adopted a parochial view of consent; it

has failed to locate its own principle of informed consent within the more

general terrain of contexts in which people alter their moral and legal status by

consent. As soon as one looks at other social contexts, one realizes that the

principle of informed consent so familiar to bioethics is actually quite special.
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Indeed, the very idea that morally transformative consent must be informed is
virtually unique to the medical context. With some exceptions (such as the

sale of a house, where disclosure of known defects is required), we speak of

consent—not informed consent—in most of the other realms in which

people make mundane decisions, such as ordering meals and authorizing

car repairs, as well as life-changing decisions, such as sexual relations, con-

tracts, jobs, andmarriage. In our view, a theory of informed consent should be

rooted in a theory that is adequate for the full range of consent contexts.

Standardly, a consent transaction is an interaction between two persons

in which B tokens consent to A to do X. In many cases A and B will mutually

consent to an interaction, making them both consenters and recipients of

consent. We contend that a theory of consent transactions must account for

both standard consent transactions and flawed consent transactions, in which

it is reasonable and fair for A to believe that B has tokened consent despite the

fact that B has not actually given consent.

We title this chapter ‘‘A Preface to a Theory of Consent Transactions.’’

Although we seek to change the angle of vision, we do not provide many

details of the altered landscape. First, we seek to change the focus from the

characteristics of a party’s mental states to a focus on the bilateral transaction
between the consenter and the recipient of consent. The crucial question is

not whether the consenter gives ‘‘valid consent,’’ but whether the consent

transaction renders it permissible for the (putative) recipient of consent to

proceed, even when a full accounting of the transaction would reveal that

valid consent has not been given. Interestingly, we shall also argue that there

are contexts in which a consent transaction may not be morally transformative

even when valid consent has been given. In general, ‘‘valid consent’’ and moral

transformation or permissibility to proceed go hand in hand. But when they

do not, we argue that it is moral transformation and not valid consent that is

of fundamental moral importance.

There are, of course, many contexts in which A is permitted to proceed

without B’s consent, as when A (a physician) administers medical treatment to

an unconscious B. In those cases, there is permissibility without a transforma-

tion. Here we are concerned with contexts in which it is generally thought that

consent is necessary. In those contexts, the prevailing theory of consent can be

described as the lock-and-key/autonomous authorization model (LK/AA) of

consent transactions. LK has two parts: (1) the claim that valid consent is

necessary and sufficient for moral transformation and (2) a conception of

valid consent. LK holds that valid consent is the key that opens the lock of

moral transformation. Although there is room for argument as to what

constitutes ‘‘valid consent,’’ the prevailing theory, best developed by Faden
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and Beauchamp, is that valid consent is defined by the concept of autono-

mous authorization.1 In other words, A is permitted to proceed in doing X in

response to B’s consent token if, and only if, B has autonomously authorized

A to do X. The general outlines of AA are quite familiar. On AA, B’s consent is

valid if and only if B’s consent reflects her autonomous will, that is, only if it is

substantially voluntary, only if B is competent to make such choices, only if B

is suitably informed and understands that to which she is consenting, and so

forth. It is not necessary here to spell out precisely what AA requires. The

main point is that AA emphasizes the authenticity of B’s choice or what T.M.

Scanlon has called the ‘‘quality of will.’’2 In principle, the lock-and-key model

of moral transformation could be combined with different (non-AA) criteria

of valid consent that are sensitive to context. Although we once favored that

approach, we found that even if the criteria of valid consent are relaxed, LK

will still prove implausible. And so we were driven to look elsewhere.

We will argue that the LK/AA model of consent suffers from serious

practical and theoretical difficulties. As an alternative, we develop a fair transac-
tion model (FT) of consent transactions. Simply put, FT claims that A is

morally permitted to proceed on the basis of a consent transaction if A has

treated B fairly and responds in a reasonable manner to B’s token or expression

of consent or what A reasonably believes is B’s token or expression of consent.

It is important to forestall a possible misunderstanding of FT. It might be

thought that LK/AA represents the best ‘‘ideal’’ conception of informed

consent against which the ethics of consent transactions ‘‘in the real world’’

needs to be assessed, even though strict adherence to LK/AA is impractical in

various contexts. That is not our view. We argue that FT is a superior moral

conception or paradigm of consent transactions. In our view, by tying morally

transformative consent to the consenter’s autonomous choice, LK/AA pre-

sumes an excessively narrow conception of the values at stake. In particular, a

morally defensible theory of consent transactions needs to account for the

interests both of the consenter and of those who solicit consent (and society at

large) in having clear, practicable, and fair standards by which recipients can

determine when they are entitled to proceed with cooperative or transactional

activities. Approaches that place ‘‘valid consent’’ at the center fail to do justice

to the bilateral nature of consent transactions.

Our Plan

A relatively complete theory of consent transactions should elucidate a number

of related elements. We will first examine the logic of consent transactions and

Preface to a Theory of Consent Transactions: Beyond Valid Consent 81



describe some of the ways in which consent can be morally transformative. We

will then examine the values that underlie consent transactions. We will argue

that consent transactions serve to protect and promote the consenter’s well-

being (or interests) as well as autonomy. We will also argue that consent

transactions serve both to protect the consenter’s negative autonomy or control

over herself and, quite crucially, to serve her positive autonomy by facilitating

mutually beneficial and altruistic interactions with others. Transactional fairness

also serves the interests and autonomy of recipients of consent—their interest in

being permitted to proceed in interactions with consenters and thus to achieve

the purposes of cooperative activities. We then consider the ‘‘ontology’’ of

consent. Is consent a mental state or an action (or performative) or a hybrid

of these components?

We then turn to the criteria of moral transformation (CMT). When does

a consent transaction between A and B render it permissible for A to proceed?

We examine CMT in a range of contexts, such as sexual consent, commercial

consent, employment, and the like. We will argue that CMT will have

different implications in different contexts. Consider fairness. To be fair to

one’s opponents in golf is to penalize oneself for unobserved infractions (such

as inadvertently moving the ball), whereas a flagrant foul may be unfair in

basketball, but one is hardly expected to call a foul on oneself. Similarly,

fairness in negotiating a business deal may not be identical to fairness in

seeking a sexual encounter. With that discussion in hand, we then argue that

FT provides a better account of moral transformation and consider some

objections to it. Finally, we briefly consider two applications of FT.

The Logic of Consent Transactions

The purpose of consent is to produce moral transformation in the relation-

ship between people. As John Kleinig argues in Chapter 1, there are several

ways in which B’s consent can be morally transformative. B’s consent may

give A permission to do X if it would otherwise be wrong for A to do X. In

some contexts, we may say that B’s consent authorizes A to do X. In still other

contexts, B’s consent may constitute a promise and give rise to an obligation

to A. B’s consent can also generate a transfer of ownership of some resource to

another person.

We will be primarily interested in consent that renders it morally per-

missible to proceed. Two clarifications are in order. First, the phrase ‘‘permis-

sible to proceed’’ can be understood in at least two ways: (1) it is morally

permissible for A to proceed and (2) it (morally) should be permissible for A
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to proceed under some set of legal or institutional rules and regulations.

Although this distinction can be of considerable importance, we mostly

ignore it here. Second, the transformative powers of consent are somewhat

limited. To say that B’s consent renders A’s action morally permissible is to

say, among other things, that A does not violate B’s rights if she performs the

proposed action. It may also entail that third parties are not entitled to

interfere with A’s doing X to B. That said, even if B’s consent renders it

permissible for A to do X, B’s consent is not sufficient to generate a positive

moral assessment of A’s action. For example, it may be permissible for A to

engage in casual sex with B if B gives morally transformative consent, but it

does not follow that such relations have positive moral value.

The Value of Consent Transactions

Roughly speaking, consent and consent transactions seem to serve two

primary values: (1) well-being or the agent’s interests and (2) autonomy or

self-determination. Although most commentators tend to see the value of

consent in terms of autonomy and respect for persons, consent also protects

and advances the agent’s interests or well-being. After all, a person’s well-

being at least partly depends on ‘‘the particular aims and values of that

person.’’3 Moreover, even with respect to those dimensions of well-being

that are objective or universal, competent persons are often better positioned

than others to know what will best serve those ends and are also more

motivated to pursue them. In addition, people typically want to make

decisions for themselves and the satisfaction of this desire is also a component

of their well-being apart from the intrinsic value of making decisions for

oneself.

Second, consent serves the noninstrumental value in self-determination

or autonomy or rights. It is commonly thought that we have reason to respect

a person’s decisions or acknowledge her right to autonomy, even when doing

so does not maximize her well-being. Being regarded as an autonomous

person is also integral to one’s self-respect. The problem, of course, is that

although consent serves to protect an agent’s autonomy and to advance her

well-being, those values appear to sometimes conflict. An agent may refuse to

consent to an intervention or transaction that would advance her well-being

andmay consent to an intervention or transaction that does not. That said, we

think that the tension between these values is overstated. The value we ascribe

to autonomy is strongly tied to the agent’s well-being. If human beings

consistently made choices that did not advance their interests, it is hard to

Preface to a Theory of Consent Transactions: Beyond Valid Consent 83



imagine that we would come to value what we call their autonomy or their

right to make such decisions. Moreover, it cannot be entirely coincidental that

the very conditions that are thought to render an agent less than fully

autonomous—coercion, deception, incompetence—are also conditions that

reduce the likelihood that her decisions advance her well-being. If an infirm

widow were to sign a contract to sell a $100,000 farm for $10,000, we would

not say, ‘‘Ah, this doesn’t advance her interests, but we need to respect her

autonomous choice.’’ Rather, we would say, ‘‘This likely wasn’t an autono-

mous choice; she probably didn’t know what she was doing.’’

As indicated above, it is important to recognize that the morally trans-

formative power of consent transactions serves the values of autonomy and

well-being through a protective or negative function and a facilitative or

positive function. We violate a person’s negative autonomy when we inter-

vene without her consent. We fail to respect a person’s positive autonomy

when we do not allow her to trigger an intervention to which she consents.

Given that a consent transaction serves both negative and positive autonomy,

it is not clear what we should do when an agent’s decision is less than robustly

autonomous or rational, say, because the subject is not fully informed or

competent. To emphasize the protective function of consent by not allowing a

person to enter into transactions unless her consent is robustly autonomous or

authentic is, in effect, to compromise the facilitative function of consent

transactions by disabling her from entering into transactions and relationships

that she seeks.

The Ontology of Consent

There are two principal questions that we can ask about consent transactions:

(1) Does B token consent (at all)? (2) If so, is B’s token of consent morally

transformative? The first is a question about the ontology of consent; the

second is a moral question. Roughly speaking, there are three principal

accounts of what constitutes what we might call the ‘‘ontology’’ of consent.

A subjective view argues that consent is a psychological phenomenon:

B consents if and only if she has the relevant mental state. A behavioral

view defines consent in terms of observable behavior: B consents if and only

if she tokens or expresses consent in a conventionally appropriate way.

A hybrid viewmaintains that the appropriate mental state and the appropriate

behavior are both requirements of consent.

The present issue is not linguistic. Rather, the issue is which understanding

of the ontology of consent explains how a consent transaction between B and A
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could render it permissible for A to do what would otherwise be impermissible

for A to do. From this perspective, it is hard to see how B’s mental state—by

itself—can do the job. We readily grant that tokens of consent are morally

significant precisely because they are generally reliable indicators of the con-

senter’s desires, intentions, choices, and the like. But if the point of consent is to

actually alter one’s normative relations with others, then some observable

indication of one’s will is required.

If morally transformative consent requires a behavioral component, there

is room for disagreement as to what constitutes B’s tokening consent to A’s

doing X. Does one consent to pay the bill for one’s meal simply by ordering?

Does one consent to sex by silently not resisting or even responding positively

to another’s advances? Consider these cases.

Auction. It is general practice that nodding one’s head in response to
the auctioneer’s query indicates a willingness to pay the specified

amount (‘‘Will anyone give me $1,000?’’). As the auctioneer made

his query, C asks B a question. B nods her head. The auctioneer

believes that B has agreed to pay.

Department Meeting. A, a department chair, says, ‘‘I’m going to

appoint C to our new position unless anyone objects.’’ B is

daydreaming, and says nothing. A assumes that B has authorized him

to appoint C.

We do not think that B has actively tokened consent in these cases. But the

question remains: Is the consent transactionmorally transformative? Although it

is unlikely that B is obligated to pay in Auction, it is certainly arguable that B’s
silence renders it permissible for A to proceed in Department Meeting, not
because B has actually consented, but because it is reasonable for A to act as if he

did.Note thatDepartment Meeting is not a genuine case of tacit consent, where
the parties understand that silence constitutes consent.4 But if we are right,

DepartmentMeeting exemplifies our claim that a consent transaction in which it

is reasonable for A to believe that B has tokened consent can be morally

transformative even without valid consent, particularly when the absence of

(valid) consent results from a ‘‘flawed consent process.’’

If B is to consent to A’s doing X, it seems that Bmust consent to A’s doing

X as opposed to some other action that A might perform.

Lawn Blower. A asks B whether he can borrow B’s lawn blower,

about which (unbeknownst to A) B is quite proprietary. B mista-

kenly thinks that A has asked to borrow his lawn mower, about
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which he is not proprietary. B says, ‘‘Sure, it’s in my garage; help

yourself when you need it.’’

In Lawn Blower, B understands that she is consenting to allow A to borrow

something (as opposed, say, to being kissed), but is mistaken about that which A

seeks to borrow. Linguistic intuitions go both ways about these sorts of mistakes

andmisunderstandings. Bmight say: (1) ‘‘I didn’t realize I was agreeing to let you

take the lawn blower but I guess I did’’ or (2) ‘‘I didn’t agree to let you take the

lawn blower, but, given the misunderstanding, you didn’t do anything wrong.’’

In our view, the important moral question is not whether (1) or (2) is linguisti-

cally correct, but whether A is justified in taking B’s lawn blower. And, we will

argue, that is a question that is better answered by FT than LK/AA.

Criteria of Moral Transformation

In most contexts, we assume that ‘‘no means no’’—period. If a person refuses

to token consent to an intervention that is rendered permissible only with

(valid) consent, then the other party is not entitled proceed even if the refusal

to consent is nonautonomous. By contrast, we do not always assume that ‘‘yes

means yes.’’ We might well say, ‘‘B was drunk when she agreed to have sex

with A, and so A should disregard B’s yes.’’ And so assuming that B tokens

consent, we must still determine if B’s token of consent is morally transfor-

mative. Some put this point in terms of the distinction between a (mere)

token of consent and valid consent. Peter Westen distinguishes between

‘‘descriptive consent’’ and ‘‘prescriptive consent.’’5 But however the distinc-

tion is put, what we call the criteria of moral transformation is the site of the

most important theoretical action about consent transactions. To see some of

the difficulties, consider these cases.6

Condom. Elizabeth Wilson was awakened at 3:00 a.m. by Joel

Valdez, who was approaching her with a knife. He ordered her to

take off his pants. Ms. Wilson, fearing that Valdez would stab her if

she resisted and that he would infect her with HIV if she submitted,

agreed to submit to sexual intercourse with Valdez if he put on a

condom.

Biopsy. A mammogram reveals suspicious areas in B’s breast. A tells B

that he wants to do a biopsy under general anesthesia and, if positive,

perform a lumpectomy. B listens, but her anxiety overwhelms her

thought processes. A asks her to sign a consent form authorizing both
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procedures (if necessary). B reads the form but does not process its

content. B thinks that A will only be doing a biopsy. She signs.

Illiterate Contractor. A presents B a contract to sign. Because B is

embarrassed that he cannot read, he pretends to read the contract

and signs.

Infatuated Patient. B is infatuated with her psychotherapist,

A. She proposes that they have sexual relations. A accepts.

Leaky Roof. B is proposing to buy A’s home. B does not ask about the

condition of the roof, but A’s disclosure form fails to note that the

roof leaks. B signs a contract to purchase.

Single. A and B meet in a night class, and have several dates. B makes

it clear that she refuses to have sex with married men. When asked,

A lies and says that he is single.

Rental Car Speeding. B rents a car from A’s company. The fine print

of the rental contract contains a clause stating that vehicles driven in

excess of the 75 miles per hour will be charged $150 per occurrence

and that this will be billed to the renter’s credit card. A uses a GPS

system to track B’s driving. The system finds that B is driving over 80

miles per hour and charges $150 to B’s credit card.

Trust. A tells B that she needs surgery for breast cancer. As A begins

to explain the options, B says, ‘‘I trust you; do whatever you think

is best.’’

Dinner. A invites B to dinner, asking for a firm commitment. A does

not disclose the other invitees and B does not ask. B accepts.

Inhibitions. A and B have dated. B has said that she is not ready for

sex. Without thinking much about it, B consumes several drinks at a

party. When A proposes that they have sex, she feels much less

inhibited than usual and says, ‘‘There has to be a first time.’’

Although B has tokened consent in all of these cases, B has certainly not

given morally transformative consent in Condom or Leaky Roof on both LK/
AA and FT. But some cases illustrate the contrast between AA/LK and FT.

On AA/LK, A may not be permitted to proceed in cases such as Biopsy,
Illiterate Contractor, and Rental Car Speeding or acquire an obligation in a

case such as Dinner. On FT, however, it is an open question as to whether

B’s consent is morally transformative. To resolve that question definitively
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requires a more complete theory of fair transactions than we are prepared to

offer here. We are, however, inclined to think that it is permissible for A to

proceed in Trust and that B has made a morally binding commitment in

Dinner, even though neither consent was fully informed. Why? Because B

has tokened consent in a context in which A has treated B fairly and because

a contrary view would be unfair to A. Although the existing law and

prevalent moral beliefs may not reflect the best moral view, when we look

at the range of contexts of consent transactions, we often find that

we require nothing approximating AA consent as necessary for moral

transformation. It will prove useful to begin with a very brief survey of

some of these contexts.

Consent to Sexual Relations

Unlike informed consent to receive invasive medical procedures and to

participate in research, where we require written disclosures of pertinent

information and tokens of consent, one can token consent to sexual

relations verbally or by one’s behavior, without any disclosure of infor-

mation. Some think that the sexual arena is packed with cases in which

there are genuine misunderstandings as to whether B has tokened con-

sent. But assuming an adequate token of consent, there is still the ques-

tion as to when B’s token of consent renders it permissible for A to

proceed. There is no lack of clarity as to whether B tokens consent in

Single or Infatuated Patient. The question is whether B’s consent is

morally transformative.

As we have noted, the standard view is that morally transformative

consent must be voluntary, informed, and competent. This is fine as far as

it goes, but each of these general criteria must be interpreted, as what they

require varies considerably depending on the context. (These issues are

considered in some detail in Chapter 8) For present purposes, it is worth

noting that the informational requirements for consent to sex are compara-

tively low. Physicians must provide patients with far more information

regarding the risks of surgery than we require of prospective sexual partners

regarding the risks of sexual intercourse. Presumably, this reflects the idea that

most people, as a matter of common knowledge, have sufficient under-

standing of the latter but not of the former. Moreover, we have generally

been quite permissive with respect to outright deception in sexual relations.

A commits no crime in Single, and we have found that people differ as to

whether A’s lie is seriously wrong.
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With respect to competence, we allow people to have sex at younger ages

than we allow them to drive, sign contracts, or authorize medical procedures.

We also allow people to grant permission to others to have sex with them after

they have become quite intoxicated, as in Inhibitions. Infatuated Patient
demonstrates another form of compromised competence. We treat the

patient’s consent as invalid because it is believed that the process of psy-

chotherapy can systematically distort a patient’s judgment and a sexual

relationship is likely to be harmful in ways that the patient may not anticipate.

Consent by the mentally retarded exhibits the tension between the negative or

protective and positive or facilitative functions of consent. We could protect

the mentally retarded from sexual predators by claiming that they are simply

not capable of giving valid consent to sexual relations, but doing so would

come at the price of disabling them participating in an important dimension

of human life.

Commerce

Consent in the commercial context ranges over a wide range of activities, and

there is no univocal standard as to what counts as giving the sort of consent

that results in a valid agreement. Many agreements require a token in writing,

but one can agree to pay for a meal simply by ordering it (even if one is not

told the price), and one can authorize an auto repair (‘‘You need a new

transmission’’) or the sale of stocks over the phone. Although many states

now require the seller of a home to disclose known defects in writing, this is

not true of most goods. We no longer endorse caveat emptor, because we do
frown on fraud, but with the exception of some products, there is no

assumption that a seller must provide a prospective purchaser with informa-

tion about the risks of a product. Think of a bicycle, for example.

Contracts can be regarded as valid or binding even when made in the face

of considerable pressure. If McDonald’s threatens one of its suppliers to take

its business elsewhere unless the supplier agrees to a reduction in price,

the agreement would certainly be regarded as valid. Commerce is a context

in which very hard bargaining is thought to be consistent with morally

transformative consent.

Although people typically know to what they are agreeing when they

consent to sex (even if they may not understand all of its consequences), this is

not always so in commercial contexts. A and B may lack ‘‘convergent inten-

tions.’’ What then? If B believes he is agreeing to X (say, teach three courses

per year) but signs an agreement to do Y (say, teach four courses per year), the
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law does not rely on a version of AA/LK. It does not say, ‘‘B is not bound by

the contract because he was mistaken about the terms of the agreement.’’ No,

the law will make a judgment as to who should bear the liability for the

mistake. And depending on the circumstances, the law may well decide to

treat B’s consent to do Y as binding. If A was not acting unfairly and if B had a

fair opportunity to understand the terms of the agreement, the law may side

with A. On the other hand, if A was trying to sneak something by B, or if the

penalties are regarded as excessive, perhaps as in Rental Car Speeding, the law
might side with B.

Gambling

Gambling is an interesting example for a theory of consent, for the risks can be

considerable. The person who makes a wager is, in effect, consenting to allow

the other party to keep her money if she loses the wager. There are typically

few, if any, requirements with respect to disclosure of information. We allow

people to gamble who have no understanding of the actual odds of winning,

and whereas we worry as to whether the ‘‘therapeutic misconception’’ (the

belief of patient-subjects that treatments and research procedures they receive

in randomized clinical trials are aimed at promoting their medical best

interests) compromises the validity of consent to research, we do not worry

about those who suffer from the ‘‘gambler’s fallacy’’ (the belief that the odds

for something with a fixed probability increase or decrease depending on

recent occurrences—‘‘It’s been red four times in a row, so black is more likely

to come up now.’’)

With respect to competence to gamble, the tests are also quite minimal.

There are minimal age requirements, but that’s about all. We allow people to

make significant wagers—risking their economic well-being—while severely

intoxicated. We take no position here as to whether we should regard the

intoxicated assumption of risk by gamblers as legally valid or morally permis-

sible. We are simply noting that, as a matter of fact, we impose very low

standards for legal if not moral transformation in this context.

Jobs

We allow people to consent to employment under considerable strain and on the

basis of relatively little information about the responsibilities and risks involved.

Employers do not typically have an obligation to inform prospective employees

of the risks of employment. Some such risks are reasonably transparent. People
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understand that timber cutting, coal mining, and military service (in time of

war) are risky, although they may not understand the level of risk or may

discount future harms (black lung disease) inappropriately. But some occupa-

tional risks are much less transparent. Do 7–11 clerks understand the risks of

being victimized by armed robbery?

Of course, morally transformative consent to employment must also be

voluntary. Note that we do not say that people are coerced into taking jobs

because they would otherwise be poor or unemployed. Moreover, whereas

many worry as to whether financial incentives somehow compromise the

consent to participate in research, we obviously have no such worries with

respect to ordinary employment.

Marriage

The point here is simple. The decision to marry is one of life’s momentous

choices, but the standards ofmorally transformative consent are not particularly

high. We do set minimal age standards (generally 18), although, as with assent

to participation in research, one can marry at a younger age if one’s parents

consent. More important, one can give legally valid consent to marry on the

basis of relatively little information about the other party and with minimal

competence to understand the long-term implications of one’s decision.

Gifts and Donations

Unlike most other consent contexts, where B believes that a transaction will

advance his or her interests, consent also underlies altruistic behavior. We allow

people to give small and large amounts of their resources to charity on the basis

of very little information. Charities are under no positive obligation to disclose

the uses to which their money will be put or their efficacy in using its funds. In

addition, we make no effort to assess the competence of the donor. Moreover,

we allow the potential recipients of such donations to manipulatively appeal to

the emotions of the prospective donors in ways that we would not dream of

permitting in other contexts such as medical research.

Medical Care

Here we want to make two points. First, the explicitness of consent to

treatment varies considerably with the nature of the treatment and is premised

Preface to a Theory of Consent Transactions: Beyond Valid Consent 91



on the assumption that physicians have a fiduciary obligation to promote the

interests of their patients. Physicians need not explain the risks and benefits of

taking a patient’s blood pressure or the insertion of a device into the vagina. It

may be thought that in agreeing to be treated by a physician, patients give a

form of ex ante consent to whatever minimally risky procedures the physician

thinks necessary, but that is far from clear. Second, virtually all of the concern

with consent to treatment focuses on information rather than voluntariness.

In particular, we do not regard the pressure exerted by illness itself as under-

mining the voluntariness of the patient’s consent to treatment. Here lurks a

crucial point about the criteria of moral transformation. Although a patient

may face a choice between death and consenting to surgery, we do not say that
it is impossible to make a morally transformative choice because there is only

one reasonable option for the patient to choose. For if we did say that morally

transformative consent were impossible under these conditions, then the

physician would not be permitted to proceed.

The lack of concern with the pressure exerted by illness is hard although

perhaps not impossible to explain on LK/AA. It is relatively easy to explain on

FT. On FT, the gunman’s proposal (‘‘Your money or your life’’) robs consent

of its transformative power not because the target has only one reasonable

alternative, for that is also true in cases of severe illness, but because the

gunman unfairly (to say the least!) proposes to violate the target’s rights if she

does not acquiesce. By contrast, the patient’s consent is morally transforma-

tive because the physician treats the patient fairly within the framework of B’s

background conditions even though B has no other reasonable alternatives.

What have We Learned?

We are not attempting to derive an ought from an is. We have seen that—as a

factual claim—the practically operative criteria of morally transformative

consent vary significantly from context to context. It surely does not follow

that the criteria should vary in that way. It is theoretically possible that a strong
version of LK/AA would be the preferred moral view in all of the contexts we

have considered. Possible, but not likely. Even if some revision in our criteria

of moral transformation is to be preferred, we should first look for an account

of those criteria that can accommodate and justify the differences that we

have noted.

We have argued that the CMT for each context of consentmust be sensitive

to a wide range of moral considerations. From that perspective, there are several

reasons to think that LK/AA should be rejected as a general model of moral
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transformation, although we may want to approximate its demands in some

contexts. First, any acceptable moral principle must be responsive to the basic

facts about human beings and social life. Our competence, information, and

knowledge are always imperfect. Second, we don’t want insistence on autono-

mous authorization to undermine the object of choice. We don’t insist on

informational disclosure and written consent for sexual relations because,

among other things, it would thoroughly distort the activity to which consent

is being given. Third, a prospective consenter may have an interest in foregoing

information or the effort to understand that information even though it is

relevant to the decision at hand. The acquisition and understanding of informa-

tion is costly in terms of time, mental energy, psychic stress, and money.

Moreover, if, as in most cases of medical treatment, a prospective subject can

have confidence that the authorized intervention is in her interest, then it is

perfectly rational—from her perspective—to think that the benefits from the

acquisition of further information and comprehension may not justify the costs

of its acquisition or the effort comprehension would require.

Fourth, LK/AA is one-sided insofar as it privileges negative autonomy,

that is, protecting people from interventions to which they have not given

autonomous authorization. We need a conception of moral transformation

that is sensitive to the agent’s interest in being able to facilitate interventions

she desires even when her decision is less than fully autonomous. To be sure,

in some cases, it is reasonable not to worry excessively that we may wrongly

preclude a moral transformation. If we do not allow a 14-year-old to render it

permissible for a 30-year-old man to have sex with her, no great harm has

been done, whereas the costs of wrongly permitting such a transformation can

be grave. Other situations are more difficult. Permitting assisted suicide or

active euthanasia risks ending the lives of people with reduced cognitive

functioning and when their choices, driven by suffering or despair, are not

fully autonomous. On the other hand, if we do not permit a person to

authorize the removal of life support because we think the decision is not

fully autonomous, then we may compel her to live with intolerable suffering.

Or consider consent that is a given under desperate background condi-

tions. Although we may think that we are offering agents protection of their

(negative) autonomy when we refuse to treat their consent as transformative,

to prohibit them from entering into (otherwise) consensual transactions is to

prevent them from moving from a very bad state of affairs to a less (but still)

bad state of affairs, and this is inconsistent with the fundamental values that

consent is meant to serve. When we evaluate the criteria of moral transforma-

tion from the prospective consenter’s own perspective, we see that strict

adherence to LK/AA does not represent a compelling moral vision.
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Finally, the criteria of moral transformation must also reflect the choice

among potential decision makers. Someone has to make decisions. If we are

worried about B’s ability to make an autonomous decision, before we decide

that we should not recognize B’s consent as morally transformative, we might

need to conclude that someone else is better positioned to consent or to refuse

to consent on B’s behalf. And that will frequently not be so.

The Fair Transaction View

The fair transaction view states that a consent transaction between B and A is

morally transformative if B tokens consent under conditions in which A has

acted fairly toward B or, in the case of a flawed or unsuccessful consent

transaction, that A is permitted to proceed in the absence of B’s consent if it

is fair for A to do so. On this view, the transformative power of B’s consent (or

behavior) is a function of the transactional circumstances under which B

chooses (including the behavior of A) rather than the specific mental states

that characterize or motivate B’s choice. Although FT acknowledges that

minimal comprehension and intention are necessary for valid consent, it

rejects the LK linkage between valid consent and moral transformation. For
example, FT maintains that it may be permissible for A to proceed in cases

such as Lawn Blower or Department Meeting where it is arguable that B does

not consent to A’s doing X (much less give valid consent), so long as A has not

unfairly sought to take advantage of B’s mistake.

One advantage of the fair transaction approach is that it offers a theore-

tically attractive unifying account of the various criteria of morally transfor-

mative consent—voluntariness, information, and competence—that is

consistent with our intuitions about moral transformation across a range of

contexts and that avoids some of the difficulties associated with LK/AA. If A

threatens to harm B unless B agrees to some transaction or interaction, then

A has obviously not acted fairly toward B and thus B’s consent token is not

morally transformative. If, as a general rule, it is unfair to deceive another in

seeking to gain her consent, then the resulting consent is not morally trans-

formative. Interestingly, however, there are cases in which consent is morally

transformative in the face of deception, and one advantage of FT is that it can

explain why that is so. If A and B are negotiating the sale of a home, and A

falsely states that he will not pay more than $400,000 (he would actually pay

$425,000), then B’s consent to sell at $400,000 is morally transformative if, as

is commonly thought, fairness in negotiations does not require that one be

truthful about one’s reservation price.
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If outright deception is sometimes compatible with fairness, it is also true

that fairness sometimes requires more than nondeception. FT may require

that A provide B with certain information if the consent transaction is to be

morally transformative. When is that so? If the information is relatively

accessible to all, then the consenter has a fair opportunity to make an

informed decision at an acceptable cost without the recipient’s assistance,

whether or not her decision is autonomous. If the information is deeply

asymmetrical, as in medical treatment or research or the sale of a house,

then fairness may require that the more knowledgeable party make the

information available to the less knowledgeable party. Interestingly,

there are some contexts of asymmetrical information in which the more

knowledgeable party is not required to share his information with the less

knowledgeable party and FT may also show why this is so.

Art. A has spent years studying art history. A estimates that a painting

owned by B has a market value of $100,000. A offers to buy the

painting from B for $50,000. B accepts.

If A has made significant investments in acquiring general knowledge

about art and particular information about B’s painting, then fairness may not

require that he share such information with B and B’s consent might be

morally transformative even given this asymmetry.

Defects in competence are a bit trickier but here, too, we believe that FT

has advantages over LK/AA. There is no large gap between LK/AA and FT

with respect to permanent deficiencies in competence. The (relatively) per-

manent noncompetent are not capable of autonomous authorization and do

not have a fair opportunity to avoid transactions that set back their interests.

By contrast, LK/AA and FT may have different implications with respect to

temporary self-inflicted deficiencies in competence. Recall Inhibitions.
Although it is arguable that AA must treat intoxication as invalidating con-

sent, the transformative power of B’s consent remains an open question on

FT. Here we can distinguish FT from a closely related view. On what we will

call the fair opportunity view, B’s consent is morally transformative if B has

had a fair opportunity (FO) to make an autonomous choice even if B does not

use that opportunity to make an autonomous choice. Although FO and FT

converge in most cases, we believe that FT is the superior account. On FO, B’s

consent is clearly morally transformative in Inhibitions, given that she had a

fair opportunity not to become intoxicated. Even so, it may still be unfair for

A to take advantage of B’s self-inflicted incompetence, and, if so, B’s consent

token would not render it morally permissible for A to proceed on FT.
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A principal virtue of FT is that it explicitly acknowledges that there are at

least two parties to a consensual transaction. It is, of course, important that B

is able to make a decision that reflects her preferences and aims. But it is also

of moral importance that A is able to know whether he can proceed with the

transaction or interaction. Fairness is bilateral. It’s not so much that Bmust be

fair to A, although that is true. Rather, it is crucial that the moral and legal

regime in which transactions occur must be fair to A in determining whether

it is permissible for him to proceed given B’s token of consent.

Consider the problem of mistakes again.

Rock Star. B consents to sexual relations with A because she believes

A to be a rock star, although A has made no such representation and

has no reason to think that this is what motivates B’s consent.

Assuming that A has acted in good faith, it would be unfair to A to refuse

to treat B’s consent token as morally transformative. On the other hand—and

this is worth stressing—if A believes that B consents to sex with him because

she confuses him with a rock star, then A has not acted fairly toward B and we

think it is notmorally permissible for him to proceed, although we might also

endorse a legal regime in which A would not be guilty of a crime.

Another advantage of FT is that it also accommodates cases in which B’s

background conditions or circumstances are unfair or desperate, but where A

has acted fairly toward B within the framework of those conditions. Some

have analogized desperate background conditions to coercion and thus think

this establishes that such consent is not transformative. But if we are careful to

analogize such pressures to third-party coercion, we think the analogy may

work but that it does not support the supposed conclusion.

Pimp. C tells B that he will beat her up unless she earns $500 this

evening. B proposes to A that they have sexual relations for $100.

A accepts.

Now whatever else we might want to say about prostitution, the present

question is whether B’s consent is morally transformative. Has A engaged in

‘‘nonconsensual’’ sexual relations with B? It might be thought that B’s consent

cannot be transformative if B is coerced into having sex, but that seems much

too quick. The standard cases of coercion are those in which the coercer is also

the recipient of consent. Here, B is coerced by C, not A, and whatever else we

might think of A, we do not think A is guilty of rape. Here the difference

between FT and FO reappears. Although B does not have a fair opportunity to

avoid transacting with A, FT’s conception of fairness is bilateral or transaction
specific, not global. And in the small corner of the world in which A and B
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transact, there is no reason to assume that A has treated B unfairly. Indeed, there

is no reason to think that B thinks that A has treated B unfairly. After all, B

solicits A. It might be objected that the transformative power of B’s consent

turns on whether A knows (or should believe) that B is coerced by C.We think

not. Given B’s objective condition—that she will be beaten by C if she does not

earn enough—Bwants A to accept her proposal. Now we might well say that A

should reject B’s proposal because acceptance would make him complicit in C’s
coercion of B and, perhaps, because it gives the pimps of the world more reason

to engage in such coercion. But even if that is so, B’s consent remains morally

transformative in the case at hand. If we are right about this case, it is difficult to

see how the moral transformation can be explained in terms of AA.

If third-party coercion (as between C and B) does not necessarily negate

the transformative power of B’s consent, then, a fortiori, the general back-
ground unfairness of B’s situation does not necessarily undermine the trans-

formative power of B’s consent. Consider the following cases.

Unjust Firing. C has unjustly fired B from her previous job as a

well-paid lawyer. B accepts A’s offer to teach business law at the local

community college at a much lower salary than she had been

receiving.

Battery. C has intentionally injured B. B seeks medical care from

A and authorizes A to perform a procedure and agrees to pay A’s fee.

In these cases, B would not transact with A but for her unfair and pressing

circumstances. Nonetheless, her consent to take a job or to authorize A to

perform a medical procedure (for a fee) is morally transformative. Why?

Because A has acted fairly toward B within the framework of those unfair

conditions. To regard B’s consent as not transformative is doubly unfair. It is

unfair to A, assuming that A has no obligation to rectify conditions for which

he is not responsible. Moreover, to regard B’s consent as not transformative is

unfair to B. If we say that B can give valid morally transformative consent only

when her background conditions are ‘‘globally’’ fair, then to treat B’s consent

as nontransformative is to deprive B of the opportunity to improve her

condition by transacting with A.

We have argued that FT provides an attractive and reasonably compre-

hensive explanation of moral transformation across a range of contexts. We

have not attempted to justify FT from the ground up, as it were. The criteria of

morally transformative consent are the output of moral theorizing.

Consequently, the question as to whether LK/AA or FT or some other view

provides the best account of moral transformation will depend on the question
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as to what constitutes the best moral theory. Not surprisingly, we hardly have

the answer to that question. Nonetheless, we believe that FT is attractive on its

face, is compatible with our intuitions, and is also consistent with two major

nonconsequentialist approaches to moral theory that might be used to generate

a theory of consent, and this gives us more confidence that we are on the right

track. Although the consideration of these nonconsequentialist theories does

not constitute a positive argument for FT, we would have less confidence in FT

if it were clearly incompatible with a plausible moral theory. We think it is not.

Why nonconsequentialist? If consequentialism is the right moral view, then

the correct view aboutmorally transformative consent is, in principle, an empirical

matter: What view of moral transformation has the best consequences? A con-

sequentialist outlook would no doubt require some stable and predictable criteria

by which the parties (and others) can judge whether a transaction is morally

transformative. The precise content of that regime is up for grabs, although we

suspect that regime would be closer to FT than to LK/AA, particularly given that

FT is more concerned with the welfare-advancing value of consent.

If we set consequentialism aside, we can first note that FT is consistent

with a deontological commitment to respect for persons and autonomy. It

might be thought that a Kantian version of a deontological approach would

require autonomous authorization for moral transformation. We think not.

We show respect by refusing to hold persons accountable for choices that they

did not have a fair opportunity to avoid, but we also show respect for them—

including their choice to decide carelessly or imprudently—when we hold

people responsible for those choices made under reasonably favorable condi-

tions. Moreover, A does not violate the deontological principle that one

should not treat another merely as a means when A responds to what she—

in good faith—regards as B’s autonomous consent, even when she is mistaken

about this. In addition, a deontological commitment to respect for persons

would have to be sensitive to the rights and obligations of both parties to a

consent transaction, and this tells in favor of FT. After all, deontologists

cannot be silent as to whether A acts wrongly in Lawn Blower.
One could also argue for FT from a contractualist perspective. Along

Rawlsian lines, we could think of the criteria of moral transformation as

those that individuals would chose ex ante in an original position from

behind the veil of ignorance, where the criteria they choose would have to

take account of cases involving less than fully autonomous decisions, failed

consent transactions, and the like. From that perspective, it is more likely that

they would opt for a perspective that is sensitive to the interests of both parties to
a consent transaction rather than focusing exclusively on the authenticity of the

consenter’s decision. T.M. Scanlon’s version of contractualism argues that we
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can think of the principles of morality as those that ‘‘no one could reasonably

reject as a basis for informed, unforced general agreement.’’7 Although Scanlon

does not endorse FT in so many words, he specifically rejects what he calls the

‘‘quality of will’’ approach that underlies LK/AA. Rather, ‘‘the fact that an

outcome resulted from a person’s choice under good conditions shows that

he was given the choice and provided with good conditions for making it, and it

is these facts which make it the case that he alone is responsible.’’8 And so a

consideration of contractualism gives us no reason to think we are on the wrong

track. In sum, although we have not argued that these various nonconsequen-

tialist theories would support FT over AA/LK, we believe we have shown that

FT is not obviously problematic from those perspectives.9

Validity, Permissibility, and Moral Transformation

We have suggested that FT holds that a consent transaction can be morally

transformative even if B does not intend to give consent at all or is mistaken as

to what she is consenting. Recall Department Meeting. If B is completely

unaware that his silence is generally understood as indicating agreement to A’s

proposal, it is difficult to claim that B is actually consenting to A’s proposal,

much less that B gives valid consent. Nonetheless, on the assumption that it is

reasonable for others to construe B’s silence as a token of consent, it is

arguably reasonable for A to proceed and to let the burden of B’s daydreaming

fall on B rather than A. If, however, A is aware that B is likely to reject his

proposal and is attempting to take advantage of B’s propensity to daydream,

then it is arguable that it is not justifiable for A to proceed. FT seems to give

the right answer.

Monica Cowart would disagree. Cowart argues that a ‘‘speech act’’

analysis of consent can help to resolve moral disputes about consent. And,

she suggests, ‘‘Consenting can only occur if both participants in the conversa-

tion understand what X is. When [A] proposes X to [B], [A] must have the

same understanding as [B] of what X is.’’10 We have two responses. First, and

as a matter of ordinary expression, we believe that people can say that they

unwittingly consented to X: ‘‘I didn’t think I was agreeing to let you take my

lawn blower, but I guess I did. My error.’’ Second, and more important, the

speech act analysis does nothing to resolve the moral issue. Assuming for the

sake of argument that B has not consented to A’s taking her lawn blower, we

still have to decide whether A has acted unjustifiably or impermissibly. And it

seems highly dubious to insist that A has acted wrongly when he innocently

acts on what he reasonably believes is B’s consent.
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Interestingly, although FT holds that it may be permissible for A to

proceed even though B has not given valid (AA) consent, it also holds that it

may sometimes be impermissible for A to proceed to do X even though B has
given valid AA consent to A’s doing X. Consider the following case.

Nondisclosure. A intentionally fails to disclose information about the

risks of a surgical procedure because he fears that B will wrongly

overestimate the importance of those risks. Unbeknownst to A, B has

consulted with another physician and has a full grasp of the risks. B

signs the consent form because she wants A to perform the surgery.

Because A has not treated B fairly and because A does not know that B’s

consent is fully informed, we believe that A is not permitted to proceed even

though B’s consent is fully informed and thus compatible with LK/AA.

Once again, this case demonstrates that B’s mental state is not the key to

morally transformative consent: The consent transaction between A and B

must be fair.

To see how moral transformation does not always track valid consent,

consider the table below, which includes two cases we have discussed and two

additional cases.

Business Bluffing. A tells B that he will not accept less than $25,000

for the car that B wishes to purchase. A is actually prepared to accept

$24,000. B agrees to pay $25,000.

MRI. B has been experiencing back pain. A (B’s physician) recom-

mends an MRI because he profits from each procedure. A does not

actually believe that an MRI is necessary. B agrees to have an MRI.

In Lawn Blower, we have moral transformation without valid consent. In

Nondisclosure, we have valid consent without moral transformation. The table

also illustrates the contextual nature of moral transformation. Business
Bluffing is a tricky case on LK/AA, because it is not clear whether B’s consent

Valid Consent Moral Transformation

Business Bluffing (?) Y

MRI N N

Lawn Blower N Y

Nondisclosure Y N
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is valid. Nonetheless, it seems that the deception in Business Bluffing is

compatible with moral transformation, whereas this is not the case in MRI
because this sort of deception is arguably fair in business but not in medicine.

The main point is that the moral transformation column is the site of the

important moral action, not the valid consent column.

Now, in saying that it is permissible for A to proceed in cases of ‘‘mis-

taken’’ (or non-) consent, such as Lawn Blower and Department Meeting, it
may be argued that we have confused two claims: (1) A is justified in

proceeding and (2) A is not justified in taking B’s lawn blower (without B’s

valid consent), but A’s action can be excused, given that A has a reasonable

belief that B has given consent. Although we think that (1) is more accurate,

we do not think much turns on the distinction between (1) excuse and (2)

justification in the present context. If, as seems evident, the truth of (2) turns

on the reasonableness of A’s belief rather than the belief itself, then we are

making a decidedly moral judgment about the propriety of A’s action in (2) as

well as (1). This is, perhaps, clearer inDepartmentMeeting.There it seems odd

to say that A is not justified in proceeding (given that B was simply day-

dreaming) but that he is excused. If we are correct that A is permitted to

proceed in Lawn Blower and Department Meeting, then the interesting theo-

retical conclusion follows that valid consent is not a necessary condition for

moral transformation. Likewise, our account of Nondisclosure suggests that
valid consent is not sufficient for moral transformation. Rather, we need to

focus on the fairness of the bilateral consent transaction.

We have argued that whereas a morally transformative consent transac-

tion is typically triggered by valid consent, it is the moral transformation that

matters ultimately, not the presence of valid consent. Does this mean that the

canon should be revised? Does this mean that we should remove ‘‘informed

consent’’ as a requirement of ethical medicine and research and put moral

transformation in its place? We think not. Although we think the deeper

ethical truth is that it is moral transformation that matters, the framework of

valid consent or informed consent (where that is the coin of the realm) is well

entrenched and serves the relevant values reasonably well. We do not seek to

be linguistic reformers. We aim to develop a theory that can help us resolve

the difficult questions about consent.

Two Applications

Although developing and applying FT is a long-term project, here we want to

sketch how it can shed light on two controversies—a practical controversy
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relating to research ethics and a theoretical controversy relating to the rela-

tionship between exploitation and morally transformative consent.

Therapeutic Misconception

As we noted above, bioethicists have debated whether a participant can give

valid informed consent if he or she is in the grips of a therapeutic misconcep-

tion (TM) and thereby confuses personalized medical care with participation

in a randomized clinical trial. (See Chapter 15 for an extended discussion of

the therapeutic misconception.) On our view, the question is not whether

participants can give ‘‘valid consent’’ if they are in the grip of TM, but whether

they can give morally transformative consent.

Our view should now be clear, as should the relevance of our discussion

of mistakes, such as Lawn Blower. Although bioethicists seem to treat the

therapeutic misconception as an issue that is special to research, the failure to

comprehend the content or meaning of a transaction is a potential problem

for a wide range of consent contexts. FT provides an attractive solution. In

some cases, such as Lawn Blower, A is probably not obligated to do more than

speak clearly. In the case of clinical research, FT would endorse an affirmative

obligation of investigators to disclose pertinent information to prospective

subjects, because the asymmetry of information about risks and benefits

makes it fairer to assign the informational burden to investigators than to

prospective subjects. Still, and as in Lawn Blower, FT does not require

comprehension as a sine qua non of moral transformation, even in medical

research. First, any observation of the subject or test of comprehension will

not be fail-safe. Second, and more important, even if prospective subjects

comprehended the information on a cognitive level, they may fail to

appreciate its meaning for them. Denial and (excessive) optimism can be

powerful forces.

Consider LK/AA from the subjects’ perspective. Somewhat ironically, a

requirement of comprehension places a greater burden on subjects than they

may reasonably desire. The comprehension requirement unduly restricts the

freedom of choice of prospective subjects when research offers them a per-

sonally favorable risk–benefit ratio or presents no more than minimal risks.

A stringent comprehension requirement would exclude people who do not

comprehend accurately what research participation involves even though they

have had a fair opportunity to understand.

We also worry that LK/AA would place excessive obligations on

researchers. FT may well require that investigators take affirmative steps to

counteract therapeutic misconceptions by clarifying the differences between

102 THEORETICAL PERSPECTIVES



research participation and medical care in their disclosures to prospective

subjects, by avoiding language that conflates these two activities, by taking

appropriate steps to ascertain whether key features of the research have been

understood, and perhaps by signaling the distinction between research by

paying patient-subjects (at least) a nominal fee for volunteering as a symbol

that they are undertaking an activity different frommedical care (in which the

patient pays the doctor). All that is fair. But while the steps required by FT

may be rather extensive, they do not go so far as to require that the informa-

tion actually is understood. To require comprehension is not only impossible

and impractical but also unfair.

Exploitation

The FT model gives rise to the following theoretical question: If a transaction

is morally transformative only if A treats B fairly, can B give morally trans-

formative consent to a transaction in which A exploits B? Let us set aside those

cases of patently nonconsensual exploitation in which A coerces or deceives B

or in which B is suffering from a deficiency of information or competence.

Rather, we focus on cases where consent seems to be morally transformative

apart from worries about exploitation.

Rescue. B’s car slides off a snow-covered road into a ditch late at

night. A comes by and proposes to pull B out for $200 with his four-

wheel-drive pick-up truck and a chain and says it will take 5minutes.

B believes that it would be hours before another person were to come

by or before AAA could help. B agrees to pay.

In an earlier work, one of the authors describes this as a case of consensual

and mutually advantageous exploitation.11 It is consensual because there is a

consent token, because B understands that to which she is consenting, and

because it is rational for B to consent. Moreover, A’s proposal is not coercive

because A does not propose to violate B’s rights if she declines (assuming that

he has no obligation to help). It is true that B may feel that she has no other

option but to accept A’s proposal, but, as we have argued, that is no more true

in this case than if B consented to surgery in order to avoid death, and we have

established that such consent is not coerced.

The transaction is mutually advantageous because it is better for B to be

rescued for $200 than not to be rescued at all.

Now determining whether a transaction constitutes exploitation is more

difficult than is often supposed. If an entrepreneurial A roams the highway

every night, offering his services to those in distress, $200may not be excessive.
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For all we know, his average pay may be less than $25 per hour. But if A is an

opportunistic passerby in Rescue, then we believe this is a paradigm case of

wrongful exploitation.

But is B’s consent morally transformative? Does it render A’s action

permissible? On LK/AA, the transformative quality of B’s consent cannot
turn on whether the transaction is exploitative. To see why, suppose, on the

one hand, that AA holds that B’s decision satisfies the mental state conditions

for AA consent because B’s plight is a ‘‘background circumstance’’ for which A

bears no responsibility. Faden and Beauchamp would say that B does not act

freely, because she may have ‘‘no meaningful choice,’’ but they quickly add

that ‘‘this loss of freedom cannot be equated with a loss of autonomy.’’12 If so,

B’s consent in Rescue is morally transformative on AA, the exploitation

notwithstanding. On the other hand, if the pressures of background circum-

stances undermine the transformative quality of B’s consent on AA, then this

cannot turn on whether A’s proposal is exploitative. Whether A proposes to

rescue B for $5 or $200, B’s background circumstances are such that she has

no alternative but to pay. In either case, the exploitativeness of the transaction

has no bearing on whether B’s consent is morally transformative.

Things are different with FT. If we examine Rescue through the lens of

FT, it would seem that B’s consent is not morally transformative given that A

has not treated B fairly. But that might be too quick. The case may involve

multiple moral transformations. Consider two questions: (1) Does B’s con-

sent give A permission to tow B’s car? (2) If B promises to pay A $200, is B

obligated to pay the full amount? We believe that the answer to (1) may be

yes, but that the answer to (2) may be no. Assuming that this is right, it is not

clear why this is so. We might distinguish between procedural fairness and

substantive fairness. It may turn out that procedural fairness is sufficient to

render it permissible for A to proceed (tow the car) but that it is not sufficient

to generate an obligation for B. For that, something like substantive fairness

may be required. As we said, this is a preface to a theory of consent transac-

tions. Details will have to wait.

Conclusion

The development of the fair transaction model of consent has been motivated

by two considerations: (1) there are cases of flawed consent transactions in

which it is reasonable to judge that moral transformation has occurred

without valid consent and (2) there are areas of conduct in which widely

accepted standards of morally transformative consent do not appear to
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conform with autonomous authorization. On our view, this makes the pre-

vailing LK/AA model deficient as a theory of consent. By contrast, we have

argued that FT can accommodate both (1) and (2). Typically, moral trans-

formation will depend on valid consent; however, we have argued that it is

unfair to recipients of consent to insist that moral transformation always
depends on valid consent. More important, in view of the values served by

consent, it is unfair to consenters to insist on autonomous authorization as

necessary to effect moral transformation. In sum, the FT model has the merit

of emphasizing the bilateral nature of consent transactions (in contrast to the

emphasis on the mental state of the consenter in the prevailing model), and it

gives due recognition to individuals’ interest in facilitating cooperative activ-

ities by consent tokens that fall short of robust AA.
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5
Paternalism and Consent

Douglas Husak*

A Relatively Clear Case

I begin with an ordinary, everyday example from which I hope to generalize

about the justifiability of paternalism and, to a lesser extent, about the

difficulties of justifying paternalism in the criminal law. When permitted to

eat anything he chooses, 4-year-old Billy skips his vegetables altogether and

eats only his ice cream dessert. His father has tried to explain the reasons to eat

a balanced diet, but Billy is unmoved, and has not changed his behavior.

Suppose his father comes to you for advice about what to do at their next

dinner. I stipulate that the father’s only reason for seeking advice is to improve

Billy’s health and welfare by ensuring that he eats a more nutritious meal than

if left to his own devices. It seems reasonable for you to recommend that Billy

not be permitted to eat his ice cream unless and until he finishes his

* I would like to thank participants at the Criminal Theory Workshop at the

International Congress of Political and Legal Philosophy at Krakow, Poland. I also

received valuable help from members of the Department of Philosophy at Virginia

Commonwealth University as well as from members of an NIH seminar at

Georgetown University. Special thanks to Youngjae Lee, Frank Miller, Alec Walen,

Peter Westen, and Alan Wertheimer, each of whom provided detailed written

assistance on earlier drafts.
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vegetables. Suppose his father decides to follow your advice. This example not

only describes a situation in which Billy is treated paternalistically but also

represents a relatively clear case in which the paternalistic treatment is justi-

fied.1 In any event, I make these two assumptions about this case.

I stipulate that the father’s only reason for withholding ice cream is to

improve Billy’s health and welfare because I construe paternalism to be a

function of the motives for interfering in the liberty of another. Paternalism

should not be defined in terms of its beneficial effects or consequences, but

rather in terms of the reasons for which it is imposed. His father acts

paternalistically even if he unwittingly worsens Billy’s health or welfare.

Because of this feature in my understanding of paternalism, few rules or

laws are unambiguously paternalistic—that is, purely paternalistic.2 Most

(and perhaps all) rules or laws are promulgated by authorities or legislators

whose motives for enacting the rule or law are a mixture of paternalistic and

nonpaternalistic motivations. Laws requiring the wearing of seat belts, for

example, probably are designed both to minimize the severity of automobile

accidents and to reduce the insurance costs to all drivers. The case I have

described, however, is a good candidate for an example of pure paternalism.

It is hard to see what other reason his father might have for withholding ice

cream from Billy. In any event, I stipulate that his only motive is paternalistic.

Whymight you offer the aforementioned advice? Five criteria conspire to

make this example a relatively clear case of justified paternalism. First, the
intrusion is a fairly minor interference in Billy’s liberty—as minimally intru-

sive as can be imagined to accomplish its objective. Billy is not beaten or

deprived of something of great significance to induce him to change his

behavior. Second, the objective sought by his father is obviously valuable.

No one contests the importance of health. Third, the means chosen are likely

to promote this objective. If Billy’s desire for ice cream is sufficiently strong,

he is likely to alter his behavior and eat his vegetables. And any competent

nutritionist agrees that vegetables are an essential part of a healthy diet—more

essential than ice cream. Fourth, Billy himself is not in a favorable position to

make the right decision. Children have notorious cognitive and volitional

deficiencies relative to competent adults that prevent them from recognizing

their best interests, or from acting appropriately even when they do. Fifth, his
father stands in an ideal relationship to Billy to treat him paternalistically.

Parents have special duties to protect and enhance the welfare of their

children. I believe that my example satisfies each of these five criteria.

If I have misapplied any of these conditions, I would have to withdraw

my claim that Billy’s case represents a clear instance of justified paternalism.

Since I have a few reservations, I describe this case as relatively clear. It is
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surprisingly difficult to find uncontroversial examples of justified patern-

alism. In particular, the application of the third criterion to my case might

be contested. Among other difficulties, the father’s plan may backfire.

Arguably, the paternalistic treatment to which children like Billy are subjected

may induce them to eat more poorly in the long run, when they no longer

remain under parental supervision. Applying criteria of when paternalism is

justified will always raise controversies, some of which involve disputes about

matters of fact. My main focus, however, is on the criteria themselves. With

only a bit of ingenuity, I believe that most and perhaps all questions about the

justifiability of any paternalistic interference can be raised within the para-

meters of these five criteria.

Four comments about these criteria are worth making. First, there are

potential difficulties with my strategy of beginning with a relatively easy case,

identifying what is easy about it, and applying these criteria to other examples.

In particular, each of my criteria may not need to be satisfied to justify an

instance of paternalism. Why, for example, must the subject be less than fully

competent? Doesn’t this criterion automatically preclude what Joel Feinberg

calls ‘‘hard paternalism’’?3 In order to avoid such questions, I do not insist that

these criteria must be satisfied before an instance of paternalism is justified.

Instead, each criterion merely contributes to the judgment that a case is easy.

Whatever else may be said about instances of hard paternalism, they surely are

more difficult to justify than cases of paternalism in which the subject is less

than fully competent. I take no firm position on what we should ultimately

say about a case in which it is dubious whether one or more of these

conditions are satisfied. I hold only that it progressively becomes less clearly

justified, and eventually is clearly unjustified.

Second, conditions one and three are the most important of several

reasons why criminal paternalism is so difficult to justify. Consider the first

condition. A paternalistic interference becomes harder to defend when the

means required to attain its objective involve a greater hardship or deprivation

of liberty. The criminal law, by definition, subjects persons to state

punishment. If the state must punish someone to protect his interests and

well-being, we have reason to suspect that the cure is worse than the disease.

It may be bad for persons to use drugs, for example, but it may be even worse

to punish them to try to get them to stop.When punishments are severe, their

gains typically will not be worth their costs for the persons on whom they are

inflicted. But when punishments are not severe, they rarely will create ade-

quate incentives for compliance and thus will fail to improve the behavior of

the persons coerced. An acceptable set of constraints to limit the imposition of

the criminal sanction will require that criminal laws must be reasonably
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effective in attaining their objectives.4 A criminal law motivated by a pater-

nalistic end will fail to satisfy this condition if it does not alter conduct or

actually makes the subject worse off, all things considered. I doubt that

paternalistic reasons will justify state punishment in more than a handful of

cases.

Criminal paternalism also is jeopardized by the third condition. To be

justified qua paternalism, the interference must actually benefit the person

coerced. Laws are general, however, and apply to a great many persons in a

variety of circumstances. Statutes requiring persons to buckle their seat belts

or activate their air bags, for example, protect the vast majority of drivers, but

actually increase the risk of harm for a minority. Persons who plunge into

water, for example, are more likely to drown if they are wearing seat belts.

In addition, drivers who are unusually short are much more likely to be

injured by air bags than persons whose height is close to average. In principle,

of course, criminal laws can create exceptions for given kinds of circum-

stances, either by allowing a defense or by including an exceptive clause in the

offense itself. In practice, however, it is nearly inevitable that rules will be

overinclusive and persons will be criminally liable despite the fact that they act

in circumstances in which compliance with the law would not have benefited

them. In a one-on-one confrontation, such as that involving Billy and his

father, we need be less worried that the generality of a rule motivated by a

paternalistic objective will actually operate to the detriment of some of the

persons coerced.

Third, most proposals to treat competent adults paternalistically are

rendered problematic by the fourth criterion. A diet consisting solely of ice

cream is probably no less unhealthy for middle-age individuals than for Billy,

but sane adults rarely suffer from the deficiencies of typical 4-year-olds.

Of course, age is simply a crude proxy for what is relevant: the state of

cognitive and volitional capacities characteristic of sane adults. An adult

who is cognitively and volitionally comparable to a child is an equally

plausible candidate for paternalistic intervention. Unfortunately, some such

adults exist. Thus, I see no reason to suppose that the paternalistic treatment

of adults is never permissible.

Fourth, the final criterion is the most questionable in the set. Suppose

that someone who does not stand in a special relationship to Billy has an

opportunity to treat him in exactly the same way for exactly the same reason as

his father, withholding ice cream until he finishes his vegetables in order to

enhance his health by improving his diet. May he do so as well? We might

disapprove of his tendency to meddle, but should we conclude that his

interference would be unjustified? In a genuine emergency, I am sure that
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the fifth condition becomes totally irrelevant. If a child is playing in the road

in the path of an oncoming bus, the identity of the person who snatches him

away is immaterial. But what should we say about less extreme cases, like that

of Billy? I am unsure how this question should be answered, and it provides

the main basis for the misgiving I will express near the end of this chapter.

In any event, the importance of the remaining criteria seems more secure.

Suppose that the child is quite a bit older and more competent, the end that is

sought is less clearly valuable than health, the interference is less likely to

attain its objective, and/or the means employed involve a greater deprivation

of liberty. For example, 13-year-old Jimmy might be prevented from playing

with his friends until he finishes practicing the bassoon. Clearly, this instance

of paternalism is far more difficult to justify. As these examples suggest, each

of these criteria involves a matter of degree. As I have indicated, at some point

on a continuumwhat is otherwise a clear case of justified paternalism becomes

less clear, and eventually is not justified at all. Reasonable minds will differ

about the precise point along this spectrum—or, indeed, along the several

spectra—at which a particular instance of paternalism crosses this elusive

threshold and becomes unjustified.

The foregoing is helpful in introducing my central thesis. Suppose we are

given one additional piece of information about the ordinary, everyday case of

justified paternalism with which I began. Imagine we are told that Billy does

not consent to the treatment I have proposed. He strongly objects to what his

father does, and protests loudly when his ice cream is withheld until he

finishes his vegetables. I trust that no one who agreed with my initial verdict

about this case would change his opinion in light of this new information.

In fact, it seems odd to describe this piece of information as new; most readers

would have assumed it to be true in their initial reflections about the case.

In any event, it would be remarkable to suppose that Billy’s lack of consent to

his treatment is material to whether the act of paternalism is justified. When

one person A treats another person B paternalistically and is justified in so

doing, B’s lack of consent is irrelevant. Much of the point of the example is to

show that his father is justified in treating Billy paternalistically, even though

his son does not consent to being treated in this way.

In fact, Billy’s consent almost certainly would entail that the case no

longer qualifies as an example of paternalism at all, quite apart fromwhether it

is justified.5 Suppose his father threatens to withhold ice cream, and Billy, an

exceptionally precocious child, replies that the threat is unnecessary to ensure

his compliance. His past behavior notwithstanding, he now has come to

understand the importance of health and the instrumental value of a good

diet. He resolves not to eat his dessert before finishing his vegetables, and
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proceeds to act accordingly. In such an event, I would say that his father

threatened to treat Billy paternalistically, but did not actually have to do so,

since Billy complied without the need for interference—that is, without the

need for his father to make good his threat.6 Billy has been persuaded, not

coerced. The clearest cases of paternalism involve coercion, or an interference
with liberty.7 If I am correct, persons are not treated paternalistically when

they consent to their treatment.

But not all cases are clear, and philosophers have challenged my claim

that paternalism involves an interference in liberty and that the absence of

consent is irrelevant to its justification. Much of this paper is designed to

respond to this challenge. So-called libertarian paternalism poses a possible

complication for my claim that paternalism involves an interference in

liberty.8 Libertarian paternalism works primarily by designing default rules

to correct for well-known cognitive biases and volitional lapses, thereby

minimizing the likelihood that persons will make decisions that are contrary

to their own interest. Consider the following two examples. Rather than

explicitly choosing to participate in an efficient company health plan,

employees might be enrolled automatically unless they opt out. Seat belts

might be constructed to buckle immediately upon closing a car door,

although occupants would be able to unbuckle them if they chose to do so.9

Might consent be crucial to the justification of libertarian paternalism?

Perhaps. But are these provisions really paternalistic? If persons can change

the impact of these rules, it is doubtful we should say that an interference with
choice has occurred. Notice that it might be true that individuals ‘‘can’’ alter

the default rule in two senses. First, persons who elect not to participate in the

company health plan face no legal penalty. Second, opting out is not onerous,

requiring a mere stroke of a pen or click of a switch. When these two

conditions are satisfied, it seems more appropriate to construe these rules as

designed merely to influence persons to pursue their self-interest.10

Admittedly, some provisions appear paternalistic even though they actu-

ally expand choice. The Federal Trade Commission, for example, mandates a

3-day cooling-off period for door-to-door sales. It seems facetious to char-

acterize this rule as interfering with the options of a buyer—unless we suppose

that the state has interfered with his choice to make a spontaneous purchase

that is irrevocable.11 Instead of construing these provisions as paternalistic,

I believe they are better understood as assisting persons in satisfying their

preferences rather than as interfering with their liberty. But I do not insist that
any of these devices cannot be conceptualized as paternalistic; they embody

what might be called the spirit of paternalism. When the effort required to

change the operation of a default rule becomes overly burdensome—
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involving reams of paperwork, for example—wemay be tempted to think that

an interference with choice has taken place. I see no reason to suppose that

there always must be a ‘‘right answer’’ to how paternalism should be defined,

or how the definition should be applied to particular examples. Apart from

my claim that the presence of consent would disqualify the case as an instance

of paternalism, I make little further effort to offer a definition. At some point

or another, theorists must resort to stipulation, and further quibbles about the

exact nature of paternalism become fruitless. I hope my failure to provide a

precise definition does not undermine any of the points I will defend. What is

controversial is whether and how any or all of these devices can be justified,

not whether they ‘‘really’’ qualify as instances of paternalism.

On the topic of paternalism and consent, I believe that not much more

needs to be said. Although many difficult questions surround consent—

whether it is a mental state or a performative, under what conditions it is

voluntary, whether it should be a defense for serious inflictions of injury, and

the like—none of these issues need concern the paternalist.12 Hard cases

notwithstanding, lack of consent on the part of the person treated paterna-

listically simply is not relevant to whether the interference is justified.13 If all

cases were as clear as my example of Billy and his father, the topic of

paternalism and consent would be straightforward and uninteresting.

Alas, matters are not so simple. Consent seemingly becomes controversial

in justifying paternalism because many examples deviate from the ordinary

case I have described. In the kinds of cases I will discuss, consent to a given

treatment is noncontemporaneous; that is, consent is withheld at the moment

the paternalistic treatment takes place, even though it is given at some other

time. Despite the complexities about noncontemporaneous consent I will

examine, however, I believe that my thesis remains basically correct: The

absence of consent is irrelevant to whether a case of paternalism is justified.

I will, however, express a misgiving about my thesis—a misgiving that leads

me to describe my thesis as tentative. If consent is relevant to whether

paternalism is justified, it is material to my fifth and final criterion: to the

issue of who is entitled to treat another paternalistically. Ultimately, however,

I am unsure whether this fifth criterion should be retained.

Apart from my reservation, it might be thought that consent is implicitly

involved in the preceding case after all. I have simply assumed that his father is

justified in treating Billy paternalistically. Even if my assumption is granted,

we still may disagree about why his action is justified. According to Gerald

Dworkin’s pioneering article, consent plays a crucial role in answering this

question. He alleges that what he calls ‘‘future-oriented consent’’ is the key to

justifying paternalism. Dworkin writes: ‘‘Paternalism may be thought of as a
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wager by the parent on the child’s subsequent recognition of the wisdom of

the restrictions. There is an emphasis on what could be called future-oriented

consent—on what the child will come to welcome rather than on what he

does welcome.’’14Dworkin’s proposal, as I construe it, is that the paternalistic

intervention is justified if Billy subsequently comes to appreciate it, but is

unjustified if he does not. If Dworkin is correct, my stipulation that the father

is justified in withholding ice cream implies that Billy eventually will consent

to the restriction.

Elsewhere, I have contended that this rationale fails for two related but

distinct reasons.15 First, criteria are needed to justify paternalism ex ante,
when the parent must decide whether to impose it. We do not offer helpful

advice to Billy’s father if we inform him that no one can tell whether his

proposed interference is justified until some future moment when Billy will

decide whether or not to welcome what his father once did. And which of

several possible future moments should we privilege? Billy may vacillate,
changing his mind throughout his lifetime.16He might resist the interference

for a short while, welcome it subsequently, only to resent it again later. As this

possibility suggests, the fundamental problem with Dworkin’s proposal is

that Billy’s ex post opinion is irrelevant to whether his father is justified—even

if we could accurately predict Billy’s ex post judgment ex ante.We should not

conclude that his father is unjustified in treating Billy paternalistically simply

because Billy never actually consents. Billy may fail to appreciate the wisdom

of the restriction because he grows up to be stubborn or stupid, or—in the

most extreme case—because he does not grow up at all. Suppose that Billy is

hit by a bus and killed before he is old enough to assess his father’s decision.

Surely we should not conclude that his father’s treatment was unjustified. The

decision was justified whatever may happen to Billy at a later time.

A third difficulty is that Dworkin is not really talking about consent at all.

It is unlikely that consent can be retrospective.17 Even if consent can be

retrospective in some unusual circumstances, I certainly do not consent to

everything I subsequently come to welcome. Often I am in a better position to

assess how events affect my welfare long after they occur, but this superior

perspective should not be mistaken for consent if I later come to realize that the

treatment I disliked at the time operated to my benefit. Suppose my wife runs

off with another man and breaks my heart, and the details of how our property

is to be divided depend on whether I consented to the separation. Suppose

further that I find and marry a woman I adore even more, and come to believe

that I never really loved my first wife at all. Someone would seemingly rewrite

history if he claimed that I now consent to having been abandoned. I would

agree that my first wife did me a favor by leaving me, even though I did not
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realize it at the time. But I would not say that I consented to her departure.

Surely my first wife could not argue that I gave my future-oriented consent to

the separation, so our property should be divided accordingly.

If consent (‘‘future-oriented’’ or otherwise) does not justify his father’s

treatment of Billy, what does? In my view, paternalism is justified when it is

reasonable, and the father must make a judgment of whether his restriction

qualifies.18 Obviously, no formula will govern determinations of reasonable-

ness. But when each of the five criteria I have described is satisfied to a

significant degree, I believe that paternalism will clearly be justified.

In other words, paternalism is justified when it is reasonable, and the criteria

I have provided will help us decide when this is so. Of course, some contrac-

tarians explicate reasonableness in terms of hypothetical consent. What is

reasonable is what rational persons would agree to under appropriate condi-

tions of choice. I need not try to dissuade these philosophers. Perhaps rational

persons under appropriate conditions of choice would agree that paternalism

is justified when each of my five criteria is satisfied to a significant degree.

In any event, hypothetical consent simply is not actual consent, and

my conclusion is that the latter, whenever conveyed, is irrelevant to the

justifiability of paternalism.

Prior Consent: Self-Exclusion Programs

It would be hasty, however, to conclude that the absence of consent never is

relevant to any determinations of whether paternalism is justified. In an

interesting subset of cases, the justification of paternalism seems to originate

in the actual consent of the very subject treated paternalistically. Despite the

consent of the person whose liberty is infringed, these cases still seem to

qualify as genuine instances of paternalism. In the kinds of cases I have in

mind, consent is real and given ex ante, not hypothetical or given ex post.
Describing and assessing such cases will require a bit more effort than was

involved in my previous example of Billy and his father.

Economists have come to appreciate that few of us are very proficient at

maximizing our own happiness or utility.19 This realization helps to justify a

range of practices beyond the so-called libertarian paternalism I mentioned

previously. Most of us recognize our own weaknesses and tendencies to

perform acts that are bad for us and that we subsequently regret. If we are

intelligent, we develop strategies to overcome these difficulties or to minimize

the damage they cause. A number of prominent theorists, including Thomas

Schelling,20 Jon Elster,21 George Ainslie,22 and George Lowenstein,23 have
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described several of these strategies in impressive detail. Suppose that painful

experience leads Eric to understand his tendency to become intoxicated at

parties. He may employ any number of commitment strategies to minimize the

risk that he will suffer as a result of his behavior. For example, Eric may take a

cab to the party so that he cannot drive home. These strategies involve what

might be called paternalism toward oneself—a mode of paternalism that often

is pure, not containing the mixture of paternalistic and nonpaternalistic

motives so common for rules and laws imposed upon others. As far as I can

discern, few interesting moral questions are presented when these commit-

ment strategies do not enlist the assistance of others persons. These plans may

be clever or dumb, effective or ineffective, but they rarely pose serious ethical

issues. Moral difficulties arise, however, when a commitment strategy requires

the cooperation of another party. These difficulties must be confronted

because the second party may need to resort to coercion to ensure the success

of the commitment strategy.

These moral issues are somewhat less acute (although not nonexistent)

when a person specifically stipulates in advance how he wants to be treated

when his contemporaneous consent cannot be given—because he will be

unconscious, for example. Many individuals have executed ‘‘living wills’’ that

specify their preferences if we are on life support and incapable of expressing

our consent at the time a medical intervention is proposed.Moral problems are

compounded, however, when we seek to provide in advance how we wish to be

treated when we know that our contemporaneous consent can be given, but is
likely to diverge from what we now believe will be in our best interest. Suppose

that Eric drives to a party and entrusts his keys to his friend Jill, imploring her

not to return them if he becomes drunk. Again, no difficulties are presented as

long as he maintains his resolve. But moral problems must be confronted if

Eric changes his mind and later decides that he no longer prefers to abide by

the restrictions to which he had agreed. In this event, Jill must decide what she

ought to do. Should she follow his earlier instructions and retain the keys, or

comply with his present wishes and return them?

The first thing to notice about this kind of case is that it places Jill in an

awkward position. On the one hand, Eric is likely to be angry with her today if

she refuses to return his keys when he demands them. Jill will cite her earlier

promise as her justification for noncompliance, but Eric (if he is sufficiently

sober) will point out that promises ordinarily bind only as long as the

promisee does not release the promisor from her promissory obligation.

Both morality and law tend to privilege contemporaneous expressions of

consent or nonconsent over prior conflicting preferences. Expressed in the

simplest terms, persons generally are free to change their minds. On the other
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hand, Eric is likely to be angry with Jill tomorrow if she complies with his

request to return his keys today. He will remind her that his sole reason for

extracting her promise in the first place was to prevent him from changing his

mind should this very contingency arise. Thus, he places Jill in a ‘‘lose-lose’’

predicament. One valuable lesson to be learned is that persons should be

reluctant to make promises to cooperate with others who seek to attain

paternalistic ends through a commitment strategy that enlists their assistance.

Because we should be hesitant to place others in an uncomfortable moral

position, we should make every effort to try to overcome our weaknesses

without soliciting the help of others.

I propose to explore this sort of issue in the context of a fairly recent and

fascinating phenomenon: self-exclusion programs that enable persons to volun-
tarily place themselves on a list to be barred from casinos. A majority of the 48

of 50 states that presently allow gambling have provided a device by which

individuals can authorize casinos to eject them should they attempt to enter.

The details of these programs vary enormously from one jurisdiction to

another; generalizations are almost impossible to draw. New Jersey, for

example, allows individuals to obtain forms by mail or over the Internet,

but applicants must appear in person at a handful of designated locations to

complete their enrollment.24 Participants may request exclusion for a

minimum of 1 year, for 5 years, or for life, and the exclusion is irrevocable

throughout whatever period is elected. Casino personnel are instructed to

refuse entry to persons on the list, or to prevent them from making wagers in

the event they manage to gain admission. If participants in the program

somehow gamble and win, their winnings are to be confiscated. If they lose,

their losses are not to be returned. Participation in a self-exclusion program is

an excellent example of a commitment strategy that requires the cooperation

of another person. Individuals give their explicit consent to be excluded, but

enlist the help of casino personnel to ensure that they maintain their resolve.

Like the previous examples I have discussed, no important ethical ques-

tions arise if the gambler conforms to his earlier position. No one need treat

another paternalistically as long as the participant in the self-exclusion pro-

gram does not attempt to gamble. In this event, these programs may be

conceptualized as a helpful means to increase the probability that persons

will attain objectives they recognize to be in their self-interest. Problems

occur, of course, when the participant changes his mind. Suppose that

Smith appears at a casino several years after having authorized a lifetime

exclusion. He goes directly to the manager and explains that he has overcome

the problems that led him to enroll in the program, and now wants to place a

modest wager notwithstanding his prior request to be banned. The casino
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manager must decide whether to honor Smith’s current preference or the

preference he expressed in his distant past. In many respects, the manager’s

predicament resembles the uncomfortable position in which Eric placed his

friend Jill when he sought her assistance in avoiding the consequences of his

intoxication. The manager seeks advice from a moral philosopher. What

advice should we offer?

The question I intend to raise might be construed somewhat differently.

We want to know whether and under what circumstances a subject’s pro-

spective consent to a burden (which he undertakes for his own good) to which

he subsequently objects remains valid or effective in morality—that is, whether

his consent is sufficient in morality to permit the actor to impose the burden

despite the subject’s contemporaneous objection. Apart from the misgivings

I describe later, my thesis is that consent does notmake a difference to whether

others are entitled to treat persons like Smith paternalistically. If it is permis-

sible to treat him paternalistically, the ongoing validity of prior consent is not

what does the justificatory work.

In assessing this thesis, notice how odd it would be to think that prior

consent had any special significance when a given interference is motivated by

a nonpaternalistic rationale. That is, the absence of consent gives us no reason
to judge a deprivation to be impermissible when it is designed to prevent

harm to others. Suppose Craig is painfully aware of his tendency to molest

children, and requests city officials to escort him from a playground whenever

he is found there. I stipulate that his sole reason for alerting the officials is to

protect potential victims. Suppose that Craig appears at the playground, is

asked to leave, and indicates that he withdraws his prior consent to depart.

What should the official do? Whatever the answer to this question may be,

I do not believe it differs from the answer the official should reach when

confronted with Jason, whose tendency to molest children is known to be

equally great but who has not issued an earlier request to be made to leave.

Craig’s prior consent is not effective in authorizing what would be impermis-

sible in its absence. My tentative thesis about the irrelevance of consent entails

that whatever is permissible to do to Craig is permissible to do to Jason. Later

I will return to the issue of how the criteria to justify paternalistic interferences

might be unlike those that justify nonpaternalistic interferences. My present

point is that these criteria do not appear to differ with respect to the relevance

of prior consent.

Since paternalistic interferences are generally thought to be so much

more difficult to justify than those grounded in a harm-to-others rationale,

prior consent might appear far more significant in cases such as self-exclusion

programs from casinos. The crucial test of my thesis is as follows. Imagine
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Jones, a second gambler who is identical to Smith in all relevant respects

except for the fact that he has not given his prior consent to be placed on the

self-exclusion list. From a moral perspective, my thesis entails that the

manager would be warranted in treating Jones similarly to Smith, since the

criteria I have identified would be applied in exactly the same way to both

persons. If Jones, who has not consented, should be treated exactly like Smith,

who has consented, it follows that consent is irrelevant to whether paternalism

is justified.25

My tentative thesis does not dictate how any of the persons in the

examples I have presented should be treated. I am not confident how to

answer the question of whether Smith or Jones should be admitted or

excluded from the casino; I only conclude that they should be treated

identically. More to the point, I contend that no general answer to this kind

of question should be given. In other words, no one-size-fits-all solution is

optimal for each of the Smiths and Joneses I have described thus far.

Admittedly, the answer is relatively clear in some kinds of cases. One might

think that the decisive factor in favor of honoring Eric’s earlier preference

rather than his later demand is that he was more competent at the time he

formed it.26 Eric is to be commended for anticipating his future impairment

and for enlisting someone to protect him from the consequences of his

subsequent behavior. If I am correct that consent is irrelevant to the justifia-

bility of paternalism, however, one must appeal to factors other than his prior

request to explain why this case is easy.27 Indeed, Eric’s case is easy, but differs
from Smith’s in several important respects—differences that make it hard to

know whether to provide the same answer.

It may be true that Smith, like Eric, knew exactly what he was doing when

he decided to place himself on the lifetime self-exclusion list. But why suppose

that his original judgment must be respected for all time? Curiously, Feinberg

seemingly believes not only that prior fully voluntary consent is relevant, but

also that it is decisive. In fact, he would always privilege the earlier judgment.

Feinberg claims

‘‘when the earlier self in a fully voluntary way renounces his right to

revoke in the future (or during some specified future interval), or

explicitly instructs another, as in the Odyssean example, not to

accept contrary instructions from the future self, then the earlier

choice, being the genuine choice of a sovereign being, free to dispose

of his own lot in the future, must continue to govern.’’28
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But this position pushes the idea of personal sovereignty too far.

In addition, it is at odds with a wealth of empirical research. An abundance

of data confirms that persons are notoriously poor in predicting what they will

want at a later time under different circumstances. Young adults often

proclaim that they would prefer to forego treatment and die rather than to

live with a severe disability that would dramatically decrease the quality of

their lives. When they actually suffer from the very condition they fear,

however, they frequently cling to life. Why privilege their earlier judgment

when they express a preference for a future contingency they can barely

imagine?29 Arguably, they are in a far better position to recognize their true

preferences when they experience the very disability in question.

Someone may respond that gambling is different from an ordinary

disability. Gambling is an addiction, all addictions compromise cognition

or volition, and it is in the nature of addictions that no one can be cured.30

This response, I think, involves more ideology than sound social science. Even

if gambling qualifies as a genuine addiction, and addictions undermine

voluntary choice, why suppose that someone who once was addicted will

not be able to moderate his behavior in the future without relapsing into his

prior addictive state?31 As individuals mature, many learn to moderate their

addictive behaviors. With hindsight, the decision to exclude oneself perma-

nently from a casino seems a particularly rigid solution to an acknowledged

gambling problem that might have been addressed more effectively by a

commitment strategy that allows greater flexibility.

In addition, Smith need not have been an addict in the first place.32 His

earlier decision to enroll in the lifetime exclusion programmay have been rash

or the product of external pressure, reflecting less competence and cool

deliberation than he now displays when requesting to be allowed to gamble.

Perhaps his wife, morally opposed to gambling, threatened to leave him

should he set foot in a casino, and Smith loved his wife more than he liked

to gamble. Desperate to keep his wife, Smith may have enrolled in the self-

exclusion program, even though he did not have a gambling problem at all.

But imagine that his wife left him anyway, and Smith’s second wife does not

share her predecessor’s moral aversion to gambling. The general point is that

persons who oversee self-exclusion programs have nomeans to determine why

applicants sought to exclude themselves; their own decisions in the matter are

final and irrevocable. Moreover, unlike the case of Jill and Eric, the casino

manager is not in an ideal position to observe whether Smith still is vulnerable

to whatever compulsive tendencies he may have had. The manager cannot

determine whether admission is likely to harm Smith—the third condition in

my criteria of when paternalistic interferences are justified. Although mistakes
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always are possible, Jill is better able to detect whether Eric is intoxicated and

should not be given his keys. Thus, even if compulsive gambling is an

addiction, and addictions are an incurable disease, there is no good reason

to infer that Smith ever was afflicted with it, is less rational today than when

he made his irrevocable commitment, or would actually be harmed were he

allowed to change his mind.

But didn’t Smith make more than a vow or a pledge not to gamble?

Didn’t he make a promise—perhaps even a contract—not to enter a casino?

Of course, the whole point of a promise or contract is to prevent persons from

changing their minds by requiring them to pay damages in the event they

default. If we think of Smith as having made a promise or a contract with the

casino to treat him paternalistically, we may feel somewhat more comfortable

about excluding him. For two reasons, however, we should not conceptualize

these self-exclusion agreements as creating contractual obligations between

Smith and the casino.33 First, nearly all contracts are reciprocal and involve a

bargain, conferring what each of the parties regards as a benefit. In this case,

however, it is unclear how the casino gains from the agreement. In short, the

absence of consideration is likely to render this so-called contract unenforce-

able.34 More important, a contract model fails to explain why the casino

manager would lack the power to release Smith from any promise he has

made. Both contract law and the moral conventions surrounding the institu-

tion of promises allow parties to amend their agreements by mutual consent.

Some theoreticians have proposed ingenious devices to preclude parties from

subsequently modifying their prior agreement, but none has proved especially

effective in law or appealing in morality. If an automatic preference for

honoring the earlier judgment were desirable, one might reasonably anticipate

that mechanisms in law and principles in morality would be available to

ensure this result.35

As Peter Westen indicates, ‘‘nonreciprocal irrevocable commitments are

sufficiently rare that the paradigm for it comes not from law but [from

fiction]: from Homer’s account of Odysseus’ encounter with the Sirens.’’36

The fictional Odysseus, however, resembles Eric more than Smith; the Sirens

drove sailors mad, making them less competent than when their songs could

not be heard. Even here, prior consent does no substantive work. If Odysseus

had not issued his prior command to remain tied to the mast, his crew would

have been equally justified in ignoring his subsequent pleas. Why heed the

commands of a madman who instructs his sailors to steer to their doom? By

contrast, Smith’s competence does not clearly vary from one time to another.

Thus, I assume that the manager should not automatically defer to

Smith’s prior request to be excluded from the casino for life. It is even
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easier to show that Smith’s later demand to be admitted is not automatically

entitled to deference. Morality should not contain an absolute bar against

enlisting the assistance of others in devising a commitment strategy. Without

cooperation, we sometimes cannot design an effective means to protect

ourselves from our own weaknesses and tendencies to perform acts that we

recognize to be bad for us. Few respondents believe that Eric’s later demand

for his car keys (or Odysseus’s pleas to be untied) must be honored because

contemporaneous preferences invariably trump those expressed at an earlier

time.

If the casino manager should automatically defer neither to Smith’s

earlier preference nor to his current decision, what should he do? It is

important not to misconstrue the nature of this question or to confuse it

with three others that might be posed. First, I am not concerned with the

self-interest of the casino manager. Even from this perspective, the answer

is uncertain. On the one hand, it is evident that casinos make money by

admitting patrons, not by excluding them. Persons who are barred by self-

exclusion programs probably represent a significant loss of revenue for

casinos.37 On the other hand, compliance with these programs may gen-

erate favorable publicity for a beleaguered industry. Casinos might prosper

more in the long run by maintaining a policy of refusing admission to

persons who admit their gambling problem. Second, I am not concerned

with the applicable law. Special statutory provisions govern self-exclusion

programs in the several states, and the hands of a manager may be tied by a

particular law to which he is subject. He may incur liability in the event he

makes the wrong decision—whatever that decision may be. Perhaps Smith

can recover damages from the casino if it culpably admits him.38 Or

perhaps the casino must pay a fine to the state or risk the loss of its

license.39 But suppose that no statutes clearly specify what the manager is

legally obligated to do. In this instance, it is doubtful that courts should

impose liability on a casino manager who does not make whatever deci-

sions we believe to be correct. His predicament is sufficiently difficult that

we may want to protect him from liability for either choice he makes in

good faith, even if we regard one outcome as better than the other. Finally,

I am not concerned with the empirical question of whether this commit-

ment strategy is effective.40 Excluded gamblers may simply be displaced to

other venues such as racetracks or state lotteries, where the odds of winning

are even more remote than in casinos. Interesting though these three

perspectives may be, I put each of them aside.

Instead, I want to inquire what the casino manager ought to do from the

moral point of view. My central (but tentative) thesis in this chapter is
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that the absence of consent is irrelevant to the justification of paternalism,

even when it is given explicitly in the past. If this thesis is correct, the casino

manager should proceed in exactly the same way as Billy’s father or Eric’s

friend Jill: Hemust determine what is reasonable. I have identified five criteria

that I think should guide this determination. I do not pretend that the

application of these criteria is simple: It is not nearly as easy as in Billy’s or

Eric’s case. The following difficult issues must be addressed to make a

decision. At what time was Smith more competent to assess his own interests

and to make the better judgment? As I have indicated, this question is

especially important in cases in which reasonable minds differ about whether

the interference is really worth the costs to the person coerced. Smith appears

to be an unimpaired adult who does not suffer from any of the obvious

deficiencies of Billy or Eric, and I see no reason to suppose that there always is

a particular time—in the past or in the present—when persons who want to

gamble are better able to assess their own interests. Second, how important is

Smith’s liberty interest, and how severe is the interference with it?

Unfortunately, we lack a convenient metric to evaluate the value of the

many liberties we recognize. Intuitively, exclusion from a casino is a larger

infringement of liberty than the denial of ice cream, especially when the ice

cream is withheld temporarily rather than permanently. Still, the ability to

gamble is not ranked especially high on most scales of liberties. The two states

that ban gambling altogether—Hawaii and Utah—are not typically thought

to violate significant liberties. Third, how valuable is the objective to be

achieved? Preventing gambling addicts from losing large amounts of money

can be a significant achievement, but I have already expressed reservations

about whether persons on the list are addicts. Fourth, what is the likelihood

that exclusion will be effective in preventing Smith from losing money?

Empirical research is needed to shed light on this matter. Finally, is the

casino manager in the appropriate position to treat Smith paternalistically?

I will have more to say about this final condition in a moment. At the present

time, I repeat my confidence about how these five factors should be balanced

in Billy’s or Eric’s case, and my lack of certainty about how they should be

balanced in Smith’s case. We need far more information before we should be

clear about our answer, and are likely to remain ambivalent even when all of

the facts are known. My more modest goal, however, is not to resolve this

difficult issue, but to examine the role consent plays within the framework in

which the question should be addressed.

My tentative thesis is that consent does not enter into this moral frame-

work at any point in the analysis. The fact that Smith gave his prior consent is

not material to whether the manager should ban him for his own good.
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Admittedly, this position seems somewhat counterintuitive—even to me.

My own intuitions on this topic are frail and unstable. Can it really be true

that prior consent plays no role whatever in the face of contemporaneous

nonconsent? If so, why are so many philosophers inclined to believe other-

wise? Three answers seem promising. First, consent may alter the burden of

proof in determining whether or not paternalism is justified. It is almost never

clear whether a particular instance of paternalism satisfies my test. Perhaps the

burden of showing these criteria are not satisfied should be allocated to the

person to be treated paternalistically when he has given his prior consent to

the interference. A second point is closely related. We are entitled to try

especially hard to persuade someone to act in his own interest when he has

requested that we do so. Suppose, for example, that your friend urges you in

the morning not to let him succumb to laziness if he fails to keep his promise

to meet you in the gym later in the day. When he changes his mind and

proposes to stay home, you are permitted to remind him forcefully of his

previous request. If he continues to decline, however, I think we must respect

his contemporaneous rather than his prior choice. Finally, and most

obviously, consent appears to be important because it serves as evidence that
some of my criteria are satisfied. In particular, it provides a reason to believe

that Smith has a gambling problem he once thought to be sufficiently serious

to warrant his permanent exclusion. In the absence of his earlier consent, the

casino manager almost certainly will have more reason to believe that the ban

protects Smith’s interests more than those of Jones, the patron with the

identical gambling problem. But I propose to put such epistemological

considerations to one side. Suppose for the sake of argument that the casino

manager happens to know just as much about Jones as he knows about Smith.

As a matter of principle, I do not understand how consent should be a factor

in our advice about whether either or both may be excluded. If I am correct,

both Smith and Jones should be treated similarly, and the absence of consent

is irrelevant to the question of whether their paternalistic treatment is

justified.41

To bolster my thesis, we should notice that consent is equally irrelevant in

deciding how Eric, the intoxicated but prudent guest, should be treated.

Imagine that Jill finds the keys that Patricia, another guest, has misplaced at

her party. Patricia is now as drunk as Eric, and demands that her keys be

returned so she can drive home. Unlike Eric, Patricia has not voluntarily

entrusted her keys to Jill should this very contingency arise. But if their

circumstances are identical otherwise, it is hard to see why Jill should return

Patricia’s keys but withhold those of Eric. With the following caveat, each of

my five criteria applies equally to both persons.
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I confess to misgivings about denying an important (nonevidentiary) role

to consent in the cases of Smith or Eric. Because of these misgivings, I have

persistently qualified as tentative my thesis about the irrelevance of consent to

the justifiability of paternalism. Arguably, Smith’s prior consent has norma-

tive significance because it is material to the fifth criterion in my test of

whether paternalistic interferences are reasonable and thus justifiable. Recall

that parents stand in an ideal (or special) relationship to their children to treat

them paternalistically. Biology and the duties conventionally attached to

parents are not, however, the only source of special relationships. Smith’s

prior consent may create the special relationship between himself and the

casino that entitles the manager to treat him paternalistically. Even though

‘‘special relationships’’ ordinarily are posited to justify the creation of duties,
they also are capable of justifying the creation of privileges or permissions. In

any event, no such relationship exists between Jones and the casino, or

between Patricia and Jill. Is the existence of a special relationship needed

before paternalism is justified? I am agnostic; my intuitions tug me in

different directions.

But if my misgivings are sound, and the identity of the person who

interferes is relevant to whether that interference is permissible, we have a

possible basis for contrasting the justifiability of paternalism from that of

nonpaternalism. Earlier, I suggested that Craig and Jason should be treated

similarly if they have comparable tendencies to molest children. But it is hard

to see why anyone would think that the identity of the individual who

proposes to evict either Craig or Jason from a public playground should be

a factor in determining whether the eviction is permissible. This fifth and final

criterion in our test of when paternalism is reasonable has no clear analogue

in cases in which the interference is motivated by nonpaternalistic

considerations.

Suppose my misgivings are correct, and Smith’s actual, prior consent is

crucial to whether his paternalistic treatment is justified because it creates a

special relationship with the casino manager. If so, we are left with an

interesting result. Jones is (otherwise) identical to Smith. With respect to

Jones, however, we would have a case of (otherwise) justifiable paternalism,

with no one in an appropriate position to impose it. We could try to

surmount this hurdle by multiplying the number of relationships we hold

to be special. We might allege a relationship is special whenever one person is

in a position to treat another paternalistically. Perhaps Jones’s mere appear-

ance in a casino creates a special relationship that would satisfy the fifth

condition in my criteria. Maybe the act of hosting a party and finding

Patricia’s keys creates a special relationship that warrants paternalistic
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intervention. But this solution, though sensible in some contexts, has limits,

and threatens to render my fifth criterion all but vacuous. Special relation-

ships are special, after all. Unless the number of special relationships is multi-

plied beyond recognition, a plausible objection to a great deal of (otherwise)

justifiable paternalism is that no one stands in a suitable relation to impose it

on the person to be treated paternalistically.

If we hold the fifth criterion in my test of reasonableness to be important,

we may have an additional reason to be skeptical of criminal paternalism—of

laws that subject persons to punishment for their own good. Arguably, the

state lacks an appropriate (or special) relation to its citizens to be eligible to

treat them paternalistically. On some minimalist conceptions of the state, its

only function is to prevent persons from harming others. Of course, a defense

of this liberal (or libertarian), nonperfectionist political view requires nothing

less than a theory of the state and a corresponding theory of criminalization—

tasks well beyond the scope of this chapter.42Here I offer a single observation

about why we should be reluctant to elevate my misgivings into a general

opposition to all legal paternalism. Political philosophers who resist a perfec-

tionist theory of the state will be hard-pressed to defend the probable implica-

tions of their views for the justifiability of so-called libertarian paternalism.

If the state does not stand in a proper relation to its citizens to treat them

paternalistically, it is unclear why it has good reason to design default rules to

protect persons from the consequences of their own weaknesses. This con-

clusion strikes me as counterintuitive, even if we are skeptical of paternalism

in the criminal domain. After all, the state must provide some content to
default rules. On what other basis should they be formulated? Ceteris paribus,
why should the state be precluded from designing default rules to influence

citizens to pursue their own good? No abstract argument against perfec-

tionism and in favor of a liberal (or libertarian) theory of the state is likely

to provide a satisfactory answer to this question. Generally, we should find it

easier to resist criminal paternalism than state actions in (what I have loosely

called) the spirit of paternalism pursued through noncriminal means.

Earlier, I suggested that the final criterion in my 5-fold test of reason-

ableness is the most questionable. I conclude that insofar as we regard this

fifth criterion as unimportant, we should not believe that Smith’s previous

decision to seek exclusion is relevant to how the casino manager should

proceed. In this event, the case of Smith and Jones, as well as that of Eric

and Patricia, stand or fall together. Moreover, their cases resemble that of

Craig and Jason, whose liberty is deprived not for paternalistic reasons, but to

prevent harm to others. Unless the final criterion in my test is retained, and

the justifiability of paternalism depends partly on the identity of the person
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who imposes it, my thesis is that consent makes no difference to the criteria we

should apply in deciding whether we are permitted to treat someone

paternalistically.
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6
Hypothetical Consent

Arthur Kuflik

1. Introduction

What is ‘‘hypothetical consent’’? Though more a term of art in philosophical

discussion than a familiar expression in everyday conversation, the phrase

‘‘hypothetical consent’’ does suggest a line of thought that is not altogether

unfamiliar to us. There are many situations in which, although consent has
not actually been given, it nevertheless seems reasonable to infer, and somehow

relevant to insist, that if certain conditions (1) had obtained, (2) were to

obtain, or (3) will yet obtain, then someone’s consent (1) would have been,
(2) would be, or (3) will yet be given.

Let’s begin by taking a closer look at some of these contexts—contexts in

which consent (or some suitably related idea) is typically hypothesized:

1. ‘‘Substituted judgment’’ in medical ethics: A person who previously had,

but presently lacks, decision-making capacity is in a condition that

raises questions about possible medical treatments—treatments that

might (or might not) prolong life, improve health, prevent disability,

and/or alleviate discomfort. It is hypothesized that if the individual in

question were to regain decision-making capacity, and were to know

and understand the prognosis, the treatment options, the prospective

benefits, and associated risks, and so forth, then that individual would
authorize family members and/or doctors to undertake (or to refrain

from undertaking) certain measures.
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2. Benevolent paternalism and the hypothesis of future ‘‘consent’’: A parent is

concerned to have her beloved child vaccinated against a deadly and/or

debilitating disease. As the child unhappily resists, the parent comforts

herself (and perhaps even the child) with the thought that later on, if

and when he is more mature, more thoughtful, and more adequately

informed about health matters, the adult that the child becomes will
endorse what the parent has done and will consent to comparable

measures that might be needed to maintain and/or enhance the

immunity thus established.

3. Respect for those who have died : Friends and relatives are trying to honor a
recently deceased person by handling some of that person’s posthumous

affairs in away that they believe that personwould havewanted them todo

and indeed would have authorized them to do, if only (or so they believe)

the deceased had managed to anticipate and more explicitly address such

matters with greater specificity. Knowing the deceased person’s values and

lifestyle commitments, they hypothesize that their beloved relative (or

friend) would not have consented to a large funeral with lots of eulogies or

toburial in anexpensive casket.Knowing the great lovehehad forhis niece

andnephew and the genuine empathywithwhich he related to them, they

hypothesize that he would have consented to transferring his butterfly

collection to his nature-loving niece and his baseball card collection to his

baseball-loving nephew.

4. Interpreting legislative intent : A court hears a case in which the literal

applicationofanexisting statutewouldprovideanunexpected incentive to

engage in behavior that other well-established statutes (for example,

prohibiting and punishing murder) are clearly aimed at discouraging.

To illustrate: A man has been murdered by his grandson who, having

feared that he would soon be cut off from the grandfather’s will, took

deadly action tomake sure that such changesnot bemade.The extantwill,

bequeathing a generous sum to the grandson, would be considered

technically valid in light of the literal meaning of the statutes governing

wills. But the (majority on the) court reasons differently. They hypothesize
that if the legislators hadmanaged to anticipate a circumstance such as the

one that has now come before the court, they would surely have qualified

the statute to make perfectly clear that a designated heir loses his right to

inherit when he has sought to activate the execution of the will by

committing a crime, such as murder, against the testator. Thus, their

hypothesis about what the legislators would have agreed to had they only

knownaboutcasesof this sortplaysacritical role in their interpretationand

application of the law actually legislated.1
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5. Not obtaining actual ‘‘consent’’ (even though it would have been perfectly
possible to do so): Researchers set out to observe ‘‘subjects’’; instead of

soliciting the informed consent of those individuals, they contend that

actual consent is unnecessary. They hypothesize that the research in

question is sufficiently non-burdensome to the individuals thus

observed, and that if they were to be asked, such individuals would

surely give their consent anyway.2

6. Ideal contract theory in moral and/or political philosophy: A purely

imaginary (and highly idealized) deliberation procedure is envisioned.

Reasoning is then advanced to the effect that the parties to such a

procedure (who in turn may be only constructs of our idealizing moral

imagination) would (or would not) agree to certain general principles for
regulating the design of society’s most basic political and economic

institutions.3 The truth of this hypothesis is thought to lend significant

support to the view that such principles do indeed specify what is most

reasonable and just.

2. Challenging theRelevanceofHypotheticalConsent?

So the notion of what would (or would not) be agreed to by persons (real or

imagined) under circumstances that do not presently (and that may or may

not ever) obtain does enter into a number of different conversations. Butwhat
point, if any, is thereby revealed or reinforced by this ‘‘hypothesis’’ of consent?
Does the role played by the hypothesis vary along with the context in which it
is put forward? Or, does the appeal to hypothetical consent fail to serve any

valid moral purpose at all?

A significant challenge to the relevance of ‘‘hypothetical consent’’ can be

found in the writings of the distinguished MIT philosopher Judith Jarvis

Thomson.4 Thomson considers two contexts: (1) a typical medical ethics

scenario in which someone who is presently unconscious can only be saved

from death if an invasive medical procedure is performed (for example, the

amputation of a leg); and (2) the more abstract theoretical deployment of

hypothetical consent by ‘‘contractarian’’ moral and political theorists such as

T.M. Scanlon and John Rawls.5

1. In cases of the first sort, Thomson argues that the truth of the

hypothesis that consent would (or would not) be given by a patient

presently lacking decision-making capacity is neither a necessary nor a

sufficient condition for determining whether medical personnel ought
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to undertake the invasive procedure. From this she seems to infer that

hypothetical consent is basically irrelevant.

2. When considering the more abstract ‘‘contract theory’’ deployment of

hypothetical consent, Thomson seems to have a slightly more benign,

but ultimately rather deflationary attitude: Her view is that the appeal

to what would (or would not) be agreed to by somewhat

idealized participants in a hypothetical deliberation procedure is

‘‘epiphenomenal.’’ The principles that emerge from the hypothetical

procedure are not to be regarded as principles of right and of justice

because they would have been agreed to; what really matters and what is

really ‘‘doing the moral work’’ are the reasons why the participants in

the procedure would (or would not) have agreed to them. It is these

reasons that warrant our regarding the principles as appropriate and

that justify the claim that the participants in the idealized procedure

would have agreed to them as well.

To respond to Thomson’s challenges and keep discussion within

reasonable length, the remainder of this essay will focus on two contexts:

(1) surrogate decision making in medical ethics (scenarios 1 and 2 as

sketched out in section 1 and subsequently discussed in sections 4–10);

and (2) hypothetical contract theory (scenario 6 as described in section 1

and subsequently discussed in section 11). Section 12 provides a

summation.

3. The Overall Shape of the Discussion to Follow

What shall we make of these challenges? At least four possible positions are

available:

1. Hypothetical consent plays a significant, and in some cases, essential

role in certain kinds of morally relevant deliberation.

2. Though not essential, the appeal to hypothetical consent can and often

does help us to develop ideas and insights whose practical import would

be more difficult for us to appreciate fully otherwise.

3. Hypothetical consent is completely irrelevant.

4. What relevance hypothetical consent might have is entirely parasitic

upon other claims that must be defended more directly in any event.

Once those claims are plausibly in view, the appeal to hypothetical

consent is superfluous.
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Contrary to Thomson, I shall suggest that statements such as (1) and (2)

accurately represent the role played by hypothetical consent in at least some

familiar and important contexts. In certain other contexts, however, statements

such as (3) and (4)—which either dismiss or seriously deflate the significance of

the appeal to hypothetical consent—have considerable plausibility.

I develop these points:

1. First, in the context of medical ethics—citing cases such as Brophy and
Conroy—I show how the appeal to what a patient would have

authorized can and does play a significant role in determining what

medical personnel and others ought to do. In contrast, in cases such as

Saikewicz (and other cases of ‘‘never-competent’’ patients), I explain

how the appeal to hypothetical consent is inappropriate.

2. Second, in the context of social contract theory, I suggest that while

Thomson’s complaint that hypothetical consent is merely

‘‘epiphenomenal’’ is inappropriate when lodged against some versions
of contract theory, it may well be on target when we consider yet other

versions. In particular, I argue that it misses the mark with respect to

Rawls’s ‘‘contractarianism’’ as he developed it in A Theory of Justice.6

4. Hypothetical Consent in Medical Ethics:
The Thomson Critique

Let’s look more closely at the details of Thomson’s thought-provoking dis-

cussion. Thomson imagines the case of David, a presently unconscious

individual whose life can only be saved by amputation of a leg. David is

also known to be a clearly committed Christian Scientist. To many people, a

very good reason to believe that it is impermissible to amputate David’s

leg—even if it is the only way to save his life—is that David himself, had he

been in full possession of his mental faculties, in touch with his own most

deeply held beliefs and values, free from undue threats and pressures, and

cognizant of the circumstances he is now in, would have refused to consent to
such a procedure.

In contrast, Thomson sets out to show that David’s hypothetical refusal

to consent is not sufficient to establish that proceeding with the amputation is

impermissible. It’s not that Thomson believes David’s commitment to

Christian Science is irrelevant; rather, as we shall see, Thomson offers a

different interpretation of how his being a Christian Scientist bears, or
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ought to bear, on our deliberations about the matter—an interpretation in

which whether David would or would not have consented to the amputation

procedure does not really play a significant role.

Thomson also imagines a variant of David’s case—in which he is not a

Christian Scientist or a Jehovah’s Witness or in any other way committed to

an outlook that would incline him to refuse permission for the life-saving

amputation procedure. Once again, Thomson understands how we may be

tempted to ‘‘conclude that if it is permissible for you to proceed, then that is

because David would consent to your proceeding . . . . But can this be right?’’

(pp. 187–88). On Thomson’s alternative interpretation of how we should

decide what to do in such situations, the answer is ‘‘no’’—it is not right.

To sum up, according to Thomson, the hypothesis, however well

founded on evidence it might be, that David would have refused to consent

is not sufficient to render the amputation procedure impermissible. And the

hypothesis, however well founded, that David would have consented is not

necessary for the permissibility of the procedure. On the basis of these two

claims, Thomson is prepared to infer that hypothetical consent is not a

morally significant notion after all.

There are two major problems with Thomson’s critique of hypothetical

consent:

1. While it may be true that hypothetical consent is neither necessary nor

sufficient to establish permissibility, the arguments advanced by

Thomson to prove these points simply miss their target.

2. From the claim that hypothetical consent is neither necessary nor

sufficient for permissibility, it simply does not follow that

hypothetical consent is irrelevant or superfluous, and hence has no

morally significant role to play. This is a non sequitur as can be seen

by considering the parallel case of actual consent.

Taking these two points in turn:

Not sufficient? Thomson begins by observing that ‘‘It might be true of a

man that he would consent to your slitting his throat’’ because ‘‘he has the

mad idea that he killed Cock Robin, and deserves the throat slitting for it.’’

But in such a case ‘‘the fact that he would consent does not make it permissible

for you to proceed.’’ For Thomson, the lesson to be drawn from this is that

‘‘hypothetical consent is not sufficient for permissibility’’ (p. 188).

Unfortunately, this way of making the point misses the mark. To see

why, consider a person who actually, not merely hypothetically, utters the

words ‘‘I consent to having my throat slit’’ because he has ‘‘the mad idea that
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he killed Cock Robin.’’ This person’s apparent ‘‘consent’’ is defective because
it is the product of a psychotically deluded mind. His uttering the words

‘‘I consent to your slitting my throat’’ is not tantamount to his giving valid,

permission-granting consent. But if actually being in a psychotic state and

saying ‘‘please slit my throat’’ does not count as valid consent, then, by the

same token, the ‘‘hypothesis’’ that someone would have uttered such words

were he to be in such a state is not the hypothesis that the person in question

would have given nondefective consent to having his throat slit. Defective

consent, whether actual or hypothetical, is devoid of permission-granting

force. Defective consent, whether actual or hypothetical, is clearly insufficient

for ‘‘permissibility.’’

To sum up, Thomson’s argument does not address the question of

whether nondefective hypothetical consent might be, in at least some cases,

sufficient to establish the permissibility of treating the individual in question

in a certain way.

Not necessary? Thomson also wants to prove that the amputation proce-

dure might be permissible even without its being the case that David would

have consented to it. The point, of course, is that hypothetical consent is not

necessary for ‘‘permissibility.’’ To support this claim, however, Thomson

deploys, once again, an example that is really beside the point. She plausibly

(but irrelevantly) suggests that if we had been able to awaken David from his

unconscious state, he might well have been too groggy to think clearly and so

would not have been able to give or withhold consent at all. Alternatively, he

might have been so disoriented and disgruntled that he would have explicitly

refused any medical procedure.

The problem here is that, once again, Thomson takes as the hypothetical
condition a condition that would render even actual (apparent) consent (or

refusal of consent) defective. Those who believe that actual consent can have

an important role to play in medical ethics cases are not asking, ‘‘What did, or

does, this person have to say while groggy or disoriented?’’ Rather, they look

for what the person has said or does say while clear-headed; cognizant of the

diagnosis, the prognosis, and the reasonably expected risks and benefits

associated with different treatment options; and aware of his or her own

needs, interests, values, and commitments. Words uttered in a groggy state of

mind and/or without relevant factual information, a reasonable degree of self-

awareness, and so forth, do not count as permission-conferring, nondefective

consent.

Clearly, obtaining someone’s (actual but) defective consent is hardly a

necessary condition of establishing the permissibility of treating him in a

certain way. By the same token, however, the truth of the hypothesis that
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(something superficially like) ‘‘consent’’ would have been given but under

comparably consent-invalidating circumstances cannot be counted as a neces-

sary condition for establishing the permissibility of a proposed course of

treatment. Whether actual or hypothetical, defective consent is hardly neces-

sary for ‘‘permissibility.’’

To sum up, Thomson’s argument does not address the question of

whether a well-supported inference to nondefective hypothetical consent

might, in at least some cases, be among the necessary conditions for permis-

sibly proceeding with a certain course of treatment.

A Non Sequitur: ‘‘If a Condition is Neither Necessary nor
Sufficient for Moral Permissibility, Then it is Morally Irrelevant’’

Suppose that (for reasons other than those Thomson advances) we do come to

the conclusion that the consent hypothesis is neither necessary nor sufficient

for the permissibility of a certain way of treating someone who presently lacks

decision-making capacity. What relevance does this have? The same can be

said of actual consent. Actual consent is neither necessary nor sufficient for the
permissibility of treating someone in a certain way. But it does not follow
that actual consent is irrelevant or without any moral relevance or

significance.

Actual consent is not always sufficient for permissibility: For example, a

prenuptial agreement apparently granting a husband the right to batter his

wife would lack legal (and moral) force. There are certain rights—we call

them ‘‘inalienable’’—that a person simply has no right to give up or give away.

Thus, not even the consent of the victim is a sufficient defense.

Actual consent is not always necessary for permissibility: Medically treating

(or refraining from treating) someone in a certain way can be morally appro-

priate (even mandatory) even without that individual’s authorization. There

appear to be at least two kinds of situations in which this might be the case:

1. Emergency situations involving patients who previously had, but

presently lack, decision-making capacity. In cases of this sort, it is

sometimes very difficult or even impossible to establish that a prior

directive actually exists, to access the document, and to interpret its

application to the case at hand before it is too late. (Similarly, even if

some other individual had been vested with durable power of attorney,

it is sometimes difficult or impossible to identify, locate, and

communicate with that individual within the window of time

available before either death or irreversible injury results.)
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2. Situations in which the patient has never had decision-making capacity

and has never developed well-formed beliefs and values. It simply makes

no sense to require ‘‘actual consent’’ when the capacities essential to

giving or withholding consent have never actually been present.

To sum up, actual consent is not always necessary for the permissibility of

treating someone in a certain way; nor is it always sufficient. But it does not
follow from all this that actual consent is irrelevant. There are many circum-

stances in which someone’s actual consent (or refusal to give consent) carries

significant weight in the scales of legal, as well as moral, deliberation.

5. A Comparable Role for ‘‘Hypothetical Consent’’?

I suggest that (1) the same reflections that lead to the conclusion that actual
consent is not always necessary and not always sufficient ‘‘for permissibility’’

also explain why hypothetical consent is not always necessary and not always

sufficient either. And in a similar vein, (2) from the fact that it is neither

necessary nor sufficient, it simply does not follow that hypothetical consent is

irrelevant. Thus, when family, friends, and medical personnel are grappling

with the difficult decision of how to treat a person who previously had, but
presently lacks, decision-making competence and who has left no prior direc-

tive, a well-grounded hypothesis about what that individual would (or would

not) have authorized can, and usually should, weigh significantly in their

deliberations.

Why is hypothetical consent not always sufficient? For the same reason

that actual consent is not always sufficient. Some rights are inalienable. Thus,

what the individual would have consented to might not have been within his

(or anybody’s) right to grant.

Why is hypothetical consent not always necessary? For the same two

reasons that explain why actual consent is not always necessary: (1) there will

be individuals who were never capable of forming values and commitments

and who always lacked decision-making capacity and (2) there will be

emergency situations in which there is insufficient time to establish what

the individual would have authorized.

Of course, even in some emergency situations, as well as in other, less

time-sensitive medical circumstances, it might still be possible to obtain clear

and compelling evidence of how the person in question (who is presently

incapable of deciding) would have decided, if only she had retained (or

temporarily regained) decision-making capacity, understood the facts of the
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case, and so forth. In other words, there are at least some circumstances in

which ‘‘hypothetical (nondefective) consent’’ can be reasonably inferred.7 But

what would be the point of such an exercise? What makes it appropriate to try

to do so in the first place?

6. Three Real-World Cases

We have seen how hypothetical consent cannot be dismissed as morally

irrelevant just because it is neither necessary nor sufficient for permissibility.

But this insight does not by itself establish that hypothetical consent is

indeed morally relevant, and in what way. Here, then, we might do well to

consider:

A provisional thesis: There are cases in which (1) inferring, and then

(2) invoking, hypothetical consent is a reasonable way of (3) extending respect
for someone’s right to decide what will happen in and to his or her own body,
(4) even in circumstances in which that person’s capacity for decision making

cannot be concurrently exercised.
To appreciate the force of this claim and the limits of its application, let’s

briefly examine three actual cases.

1. A case in which the notion of ‘‘hypothetical (refusal to) consent’’
played a decisive role8

Paul Brophy, aged 46, was a fireman and an emergency medical

technician in the town of Easton, Massachusetts. On March 22,

1983, a blood vessel in his brain ruptured. He became unconscious

and never regained consciousness again. He was diagnosed as being

in a ‘‘persistent vegetative state.’’ Prior to this tragedy, according to

several people who knew him well, including his wife, Brophy had

expressed ideas that convinced them he would not wish to be

maintained in a vegetative state by artificial means (such as a feeding

tube).

The Supreme Judicial Court of Massachusetts authorized the

removal of the feeding tube on the ground that this is what Brophy

would have requested if only he could have regained consciousness

and decision-making capacity. Twelve days later Brophy died. In

effect, Brophy’s right to decide, in accordance with his own values

and convictions, what was to be done in and to his own body

was extended to a situation in which he could not concurrently

exercise decision-making capacity. The court relied on the idea of

a ‘‘substituted judgment’’: It would be right to discontinue such
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medical interventions because, to the best of their ability to deter-

mine, that is what Brophy would have authorized.

Now it might be objected that what the court did here was to

rely on Brophy’s actual refusal of consent, albeit issued ‘‘in advance,’’
rather than to deploy the notion of his hypothetical refusal of

consent. But the fact is that Brophy had only made informal remarks

on prior occasions. He had never issued a more formal, legally

binding directive. Indeed, he ‘‘never had discussed specifically

whether a G-tube or feeding tube should be withdrawn in the event

he was diagnosed as being in a persistent vegetative state following

his surgery’’ (p. 428). And of course, people sometimes do change

their attitudes and values; they sometimes fail to anticipate all the

relevant features of future predicaments. So it was at least logically

possible that Brophy’s attitudes had somehow changed enough in

the meantime, or would change if only he could temporarily regain
consciousness and carefully contemplate his actual circumstances, to

support the claim that he would not consent to discontinuation of

artificial hydration and nutrition. The court ruled, however, that the

evidence convincingly pointed in the opposite direction: Given all

that was known about his beliefs, attitudes, and values, the court

affirmed the hypothesis (the ‘‘substituted judgment’’) that Brophy

would have refused those measures.

2. A case in which ‘‘hypothetical consent’’ (and/or refusal) was a relevant
but inconclusive consideration 9

Claire Conroy, aged 84, suffered from heart disease, hypertension, and

diabetes mellitus. She was no longer ambulatory, was unable tomove

from a semi-fetal position, could not speak, and had limited ability to

swallow. She had a urinary catheter in place and could not control her

bowels. Her left leg was gangrenous to her knee. Her left foot, leg, and

hip were covered with bed sores. Her nephew and guardian sought

permission to have a nasogastric feeding tube removed. If it were

removed, doctors estimated she would die of dehydration in about a

week. The nephew had known her for 50 years, and had visited her

regularly both before and after her placement in a nursing home. The

court determined that he ‘‘had good intentions and had no real conflict

of interest due to possible inheritance.’’

The court affirmed the principle that treatment may be

‘‘withheld or withdrawn from an incompetent patient when it is clear
that the particular patient would have refused the treatment under
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the circumstances involved’’ (emphasis added). The nephew had

argued that Conroy would have refused to be maintained in such a

condition and that she would have refused the insertion of the

nasogastric feeding tube in the first place. He testified that to the best

of his recollection, she had never even been to a doctor (until after

she became incompetent in 1979); that she had rejected the idea of

bringing in a doctor to treat her for pneumonia; and that when his

wife brought her to an emergency room, she refused to sign herself in

and was of a mind to get herself back home, as soon as she felt strong

enough to get away.

So there was at least some evidence in support of the claim that

Conroy would not have wanted to be subjected to such extensive

medical measures, but the court contended that such evidence,

though not irrelevant, was not in this particular case sufficient by

itself to settle the matter. It remained, at least in the court’s opinion,

a somewhat open question as to what Conroy would have decided in

full awareness of the specific (and unanticipated) circumstances in

which she was presently situated. The court then distinguished three

different approaches to decision making on behalf of a presently

noncompetent person and discussed when each approach would be

most appropriate. What it called the ‘‘subjective test’’—and what we

have been calling ‘‘hypothetical consent’’—would be the guiding
standard if and when there is sufficient evidence to establish what the

particular patient would and would not have authorized. The guar-

dian must try to decide as the patient would have decided, if only she

been able to exercise her decision-making capacity with adequate

information concerning her present, incompetent state. The

‘‘objective test’’ would come into play ‘‘in the absence of trustworthy

evidence, or indeed any evidence at all, about what the patient would

have decided.’’ On this test, even life-sustaining treatment may be

‘‘withheld or withdrawn from a formerly competent person like

Claire Conroy if . . . the net burdens of the patient’s life with the

treatment should clearly and markedly outweigh the benefits the

patient derives from life.’’ The court tried to fill in this notion of

what is ‘‘objectively’’ good or bad by alluding to such burdens as

‘‘recurring, unavoidable, and severe pain’’ and noting that in some

cases proposed medical treatment would have to be regarded as

plainly ‘‘inhumane.’’ In cases in which there is some evidence of what

the patient would have decided, but not enough evidence to settle

the matter, the court prescribed a mixed test—what it called ‘‘the
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limited objective test.’’ On this approach, relevant but

insufficient evidence about the individual’s values and about what

the individual would have wanted done is to be weighed on the scales

of deliberation along with more ‘‘objective’’ claims about what is

typically beneficial or burdensome to a human being, quite apart

from more specific attitudes and values (presently unknown) that

this particular patient may have held.

3. A case in which the concept of hypothetical consent (and/or refusal)
was mistakenly deployed 10

Joseph Saikewicz was 67 years old, with an IQ of 10 and amental age

of approximately 2 years and 8months. He was profoundly mentally

retarded all his life. He had recently been diagnosed with leukemia.

Previously he had ‘‘enjoyed generally good health. He was physically

strong and well built, nutritionally nourished, and ambulatory. He

was not, however, able to communicate verbally—resorting to

gestures and grunts to make his wishes known to others and

responding only to gestures or physical contacts.’’ A regimen of

chemotherapy would afford him a modest chance of living for 1 to 2

years longer but would also cause him to suffer significantly. In

reflecting on ‘‘the unique considerations arising in this case by virtue

of the patient’s inability to appreciate his predicament and articulate

his desires,’’ the court noted that since Saikewicz ‘‘had no capacity to

understand his present situation or his prognosis,’’ the treatment in

question would immerse him, as the guardian ad litem had argued,

‘‘in a state of painful suffering, the reason for which he will never

understand. Patients who request treatment know the risks involved

and can appreciate the painful side-effects when they arrive. They

know the reason for the pain and their hope makes it tolerable.’’ But

Saikewicz could not. For this reason, the ‘‘evidence that most people

choose to accept the rigors of chemotherapy has no direct bearing on
the likely choice that Joseph Saikewicz would have made’’ (emphasis

added). The court ruled that chemotherapy could be refused on

Saikewicz’s behalf.

A misguided formulation of what was ultimately at issue : To
ground its decision, the court thought it needed to invoke the

‘‘substituted judgment standard,’’ calling upon the guardian to

choose as Saikewicz would have chosen. But the court’s effort to

deepen our appreciation for that standard only made its application

to Saikewicz’s case all the more puzzling: As the court went on to
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explain, the substituted judgment standard ‘‘commends itself simply

because of its straight-forward respect for the integrity and autonomy of
the individual ’’ (emphasis added). The problem here is that since

Joseph Saikewicz was never capable of autonomous choice, it is

difficult to see how respect for his autonomy (as opposed to

concern for his well-being) could make much sense in this unfortu-

nate case.

Fortunately, the court articulated other key ideas that do

make good sense. For example, it affirmed how even a person

who is ‘‘incompetent’’ has the right ‘‘to be spared the deleterious

consequences of life-prolonging treatment.’’ This crucial point is

not, however, equivalent to the notion that a never-competent

human being is entitled to respect for his or her autonomy. On

the contrary, it expresses the thought that even someone who

has always been without the capacity to choose nevertheless

has the right to have his or her needs and interests carefully

considered and effectively represented. Indeed, it was in this

very vein that the court spoke of the need ‘‘to determine with as

much accuracy as possible the wants and needs of the individual
involved’’ (emphasis added). In Saikewicz’s case this would

include paying close attention to the limited benefits and

serious adverse side effects of the proposed treatment, the

difficulty he would have had cooperating with the treatment,

and the absence of any possibility of his drawing solace and

courage from hopeful anticipation of a remission.

To sum up, the Saikewicz court considered a case in which

the standard of what is in the ‘‘best interest of the patient’’ ought to

have been (and in practical reality, actually was) the controlling

consideration; in some passages in its opinion, however, the court

misleadingly wrote as though it was applying the ‘‘substituted

judgment’’ standard.

7. Thomson’s More Deflationary Account of
Hypothetical Consent

Thomson wants to suggest that appearances not withstanding, the appeal to

hypothetical ‘‘consent’’ is not doing any real ‘‘moral work.’’ As we have seen,

however, from the fact that hypothetical consent is not always necessary and

not always sufficient ‘‘for permissibility,’’ it does not follow that hypothetical
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consent does no moral work. To support her more deflationary view, there-

fore, Thomson needs to offer us an alternative account of what is ‘‘really doing

the moral work,’’ and this is precisely what she sets out to do.

Thomson understands how people who take hypothetical consent ser-

iously are not usually asking, ‘‘What would this person have to say if we woke

him up and he refused to consent because he could not think clearly, could

not grasp the factual realities of his situation, and was not in touch with his

own values and commitments?’’ Rather, the question they think they must try

to answer is more like, ‘‘What would this person authorize or refuse to

authorize if he or she were thinking clearly, were in touch with his or her

own values and commitments, and were cognizant of the diagnosis, the

prognosis, the various treatment (and nontreatment) options, and their

likely benefits, associated risks, and so forth?’’

It is Thomson’s thesis, however, that once these further stipulations are

made explicit, we will be able to see more clearly that what is ‘‘really doing the

moral work’’ is not hypothetical consent, but something else instead.

1. What is doing the work is not the fact, if it is even a fact, that this man

‘‘would consent to your proceeding’’ with the operation, ‘‘but rather

what it is about him in virtue of which he would consent’’ (if indeed he

would) (p. 188) (emphasis added).

2. What it is about him turns out to be what, on balance, is good for him.

Thus, Thomson writes that ‘‘what makes it permissible for you to

proceed in David’s case, if proceeding is permissible, is this: it is on balance

good for David that you proceed’’ (p. 191). On the other hand, if David’s

being a Christian Scientist means ‘‘that your proceeding is bad for him,

sufficiently bad to outweigh the good of living,’’ then that’s why you shouldn’t
proceed to amputate. By good for him, Thomson hastens to add, she means

what is (to the best of our ability to discern) on balance ‘‘objectively good for

him.’’

Going to the trouble of figuring out whether the person in question

would or would not have consented if only he were in a clear-thinking,

informed, self-aware state of mind turns out to be just a roundabout way of
figuring out what is and is not objectively good for this person. The under-

lying idea is that what is good for him will be evident upon a clear and
accurately informed examination of the facts about him and his situation—

no matter who undertakes this examination. There is a value-fact-of-the-

matter that will be accessible to anyone (the person himself or anybody else)
appropriately equipped with what it takes to know what is good.
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So it might be true that under the stipulated conditions the individual

himself would have consented, but that is only a (trivial) consequence of the
fact that anyone who really knew the whole story, who could think clearly and

cogently (and who, by hypothesis perhaps, genuinely cared about that indi-

vidual’s well-being), would have prescribed the same course of treatment and

urged the doctors to proceed (or refrain from proceeding) accordingly. On

this way of thinking, an individual’s convictions, commitments, volitions, and

the like turn out to be just some of the (many) facts that bear (in greater or

lesser degree) on what is and is not going to be good for that individual.
But there is another, very different way of looking at the matter and of

appreciating the significance of (at least some of) a person’s volitions and

decisions. On this way of thinking, an individual who has decision-making

capacity is to be respected, not as a mere locus or ‘‘repository’’ of good and bad

states of affairs, psychological or otherwise, but as an ‘‘autonomous agent’’—with

the right todecidewhatwill happen in and tohis orher ownbody.Thomsonvery

brieflymentions, but thendismisses, awayof thinkingabout the case athand that

might seem to reflect this other, more ‘‘autonomy-respecting’’ approach. She

writes, ‘‘It could be said that what bars operating on a deeply committed

Christian Scientist is not that it is bad for him to do so, but the very fact that it

contravenes his deeply held moral beliefs. It could be said that operating is in a
measurebadforhimbutthatwhatbarsoperating isnot that thebadoutweighs the

good you would do by operating but rather just (or in addition) the fact that the

Christian Scientist deeply believes it wrong to operate’’ (p. 190).

Curiously, however, Thomson does not even attempt to elaborate on this

alternative perspective. In particular, she does not even mention, let alone

analyze, the possibility that what matters here is not what is on balance good for
him, but rather what is appropriately respectful of his right to determine what is
going to happen in and to his own body (insofar, of course, as other people’s
rights would not thereby be violated or jeopardized). Thomson does allow

that this other line of thinking raises a question that is ‘‘both deep and

interesting,’’ but she believes that her own way of ‘‘characterizing the case’’

is ‘‘very plausible’’ and so proposes to ‘‘take it.’’ In other words, she proposes

that what ‘‘bars your proceeding if David is a deeply committed Christian

Scientist is that it would be on balance bad for him if you proceeded.’’

8. An Important Distinction Overlooked

In opting for this account, and virtually ignoring the autonomy-respecting

approach, Thomson has insufficiently distinguished cases of two very
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different kinds, and this has allowed her to blur the distinction between two

importantly different principles for deciding how to treat an individual who

presently cannot decide for himself : (1) cases of the sort illustrated by

Saikewicz, an individual who never had decision-making capacity, and

(2) cases of the sort illustrated by Brophy, an individual with well-formed

and well-known convictions, values, attitudes, and so forth.

1. In cases of the first sort, the overriding concern is and ought to be to

‘‘protect and promote the best interests of the patient.’’

2. In cases of the second sort, however, a major concern is and ought to be

‘‘to respect his right of self-determination, even though he cannot

presently exercise decision-making capacity.’’

The error here is the inverse, so to speak, of the mistake that the

Saikewicz court had made: That court tried to interpret all surrogate

decision-making cases as cases covered by an extended version of the

‘‘right to self-determination’’; in her zeal to deny any fundamental moral

significance to ‘‘hypothetical consent,’’ Thomson is prepared to subsume

all such cases under the ‘‘best interests of the patient’’ principle. Lost in

the shuffle is the idea that individuals who meet, or who once did meet,

a modest threshold of ‘‘decision-making competence’’ have the right to

make certain choices themselves, or to have certain matters decided on
their behalf in reflection of how they would have chosen. Moreover, this

right is to be respected even when the choices in question do not accord

with what other people (perhaps very thoughtfully and even correctly)

believe to be (objectively) best for that individual. A person has the right,

for example, to live his life as he chooses, even if living it differently

would afford him a longer life filled with what he acknowledges would

have more good in it on balance. Alternatively, he has the right to

decide that he will give priority to advancing the good of others, less

fortunate than himself, or to upholding their rights, even though he

runs, and knows that he runs, a significant risk of losing his own life

much earlier than he would otherwise.

9. Contrast and Comparison; Some Unresolved Issues

In recent years, persons who are concerned to affirm their right to bodily self-

determination, even in respect to circumstances in which they may later lack

decision-making capacity, have been encouraged to pursue either, or both, of
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two different strategies: (1) to issue a detailed advance directive; (2) to appoint

a health care agent with durable power of attorney (whose primary responsi-

bility will be to arrive at a decision that reasonably approximates what the

patient himself would have decided).

Giving (or withholding) ‘‘actual consent’’ through a detailed prior direc-

tive might seem to be a wiser course to take than burdening someone else with

the task of hypothesizing consent. Following instructions contained in an

actual document would seem to be a more easily and reliably executed task

than trying to confirm the hypothesis that consent would have (or would not

have) been given. But matters may not be quite so simple. In the urgency of

the present situation, it may not be at all clear that any such directive even

exists. And if and when it does, it may be difficult to access it soon enough

and/or to interpret its implications for the circumstances at hand. In addition,

there is the (perhaps deeper) question of how well the individual was able to

anticipate the facts of the present situation and understand their significance

for the needs and interests he might later have developed. Such difficulties are
likely to be exacerbated as the temporal distance between the document and

the present predicament grows greater. These problems might be classified as

‘‘epistemic’’ (that is, having to do with what can be known or justifiably

believed).

Aside from these epistemic issues, however, there are other still more

profoundly ethical concerns as well. For one thing, there is a question about

the extent to which the self at an earlier stage can rightfully exercise authority
over the self at a much later stage. When is a prior directive an exercise in

trans-temporal ‘‘self-unification’’ and when is it a kind of cross-temporal

‘‘tyranny’’? Should respect for the trans-temporally ‘‘unified’’ agent override

or outweigh compassionate concern for the still conscious but psychologically

much less complex human being who is present to us now? Sometimes an

individual who has lost decision-making capacity is very clearly comfortable

and content with his more limited existence, with the range of experiences and

activities of which he is capable, despite the fact that his self in its earlier stages

would have rejected such a life as deficient in quality and lacking in dignity. In

these cases, what is the right course for a guardian to take? To comply with the

directives of the earlier (more ‘‘rational’’ stage of the) self, however detrimental

to the needs and interests of the present (stage of the) self? Or, to satisfy the

consistently manifested needs and interests of the more psychologically

limited, present (stage of the) self?

These are profoundly difficult questions. The notion of ‘‘hypothetical

consent’’—and the appointment of an agent well equipped and well posi-

tioned to infer such ‘‘consent’’—can be helpful in overcoming some, but
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certainly not all, of these difficulties. Thus, in contrast with a prior directive, a

health care agent should be able to talk to the medical experts on the scene and

arrive at a more adequately informed understanding of the patient’s current

situation. If selected from among friends and relatives who have been in a

continuously close relation to the patient, such an agent should also be more

vividly aware of the patient’s more recently manifested attitudes and values.

This in turn should allow for a more accurate inference to what treatment the

patient would (or would not) now authorize—if only he or she could temporarily
regain decision-making capacity. For these reasons, having the decisionmade in

this ‘‘hypothetical consent’’-attributing way may be less ‘‘cross-temporally

tyrannical’’ than issuing a prior directive. It may be more adequately reflective

of how individuals can and do evolve over time.

Of course, relying on hypothetical consent attributions can have serious

drawbacks as well. Much depends on the transparency of the patient’s

attitudes, values, and commitments, as well as on the designated agent’s

character and intelligence. Moreover, this approach cannot by itself resolve

the heartrending conflict that sometimes arises between earlier and later stages

of the self. It reflects the ideal of respect for a person’s autonomous choices,

but it cannot tell us how to balance respect for autonomy (as exercised

previously) with compassionate concern for the emotional and experiential

needs of the noncompetent self in its later stages.11

10: Medical Ethics and Hypothetical Future Consent

Recall the case of the mother who wants her child to be immunized

against a deadly or debilitating disease and in the face of the child’s

present resistance comforts herself with the thought that her child will

some day retrospectively endorse what she has done and even go on to

consent to comparable future measures. (For the sake of simplicity, we

can leave aside whether there is anything potentially damaging to the

child in undergoing the vaccination.) The question here is whether the

mother’s appeal to what the child will later think, approve, and so forth,

is what helps to justify her conduct.

Lurking here in the wings is an entirely different interpretation of such

cases—an interpretation of precisely the sort that Thomson was offering us.

In other words, it might be said that in order for us to be able tomake the right

distinctions here, we need to insist that eventual ‘‘consent’’ is not ‘‘really doing

the work’’ at all—and that something else instead is what validates the

mother’s behavior.
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I believe that for cases of the sort we are discussing now, Thomson’s

approach does come closer to providing the right account, but that wemay also

have tomodify that approach in one important way: shifting from an appeal to

‘‘what is on balance good for someone’’ to the idea of what is, all things

considered, most respectful of that individual’s rights.
It will be helpful to begin by recalling a different sort of case altogether.

Victor Frankl was a prisoner in Nazi concentration camps. Despite extreme

hardship, he survived and went on to become an important author and

respected psychologist. His book, Man’s Search for Meaning,12 inspired

millions of people. By his own account, his experiences in the concentration

camps somehow helped Frankl to become more deeply understanding of the

human condition, more insightful about what gives life meaning and pur-

pose, and much more compassionate toward fellow human beings than he

would have been otherwise. Frankl could honestly say that he didn’t ‘‘regret’’

the horrible experiences and degradations he had sustained during his impri-

sonment and enslavement—for otherwise he would most likely never be the

human being he had actually become.

What, then, does this prove? Not that the Nazis behaved appropriately.

From the fact that someone doesn’t ‘‘regret’’ how he or she was once treated, it

doesn’t follow that the behavior in question was therefore right and justifiable.

In Frankl’s case, he did not regret what happened, but he did not condone

what was done either. And even if someone less wise than Frankl had said,

‘‘Well, they did the right thing by me, didn’t they?’’ that judgment would have

been mistaken.

But what about the case of the mother and child? Could her expectation

that the child will later be grateful—and not ‘‘regret’’ what she has done for

him—be what is ‘‘really’’ doing the justificatory work? Instead of taking that

route, I suggest that what we need here is a variation on the analysis Thomson

would apply (mistakenly) to all cases in which hypothetical consent is

attributed. Thus, as a first approximation, the mother might be represented

as saying:

This vaccination is so clearly and compellingly for the benefit of my

child that if and when he reaches an age when he too can think

clearly, have and understand the relevant information, and so forth,

he will be able to see for himself why I am doing what’s best for him.

As a very young child, of course, he cannot be reasonably expected to

see such things for himself.

On this way of thinking, then, there is a fact—the fact that the mother is

doing what is for the greater good of the child. Anybody who can think clearly
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and knowledgeably about suchmatters will be able to grasp this fact and hence

will be able to approve what the mother is doing. To claim that the adult the

child grows up to become ‘‘will’’ see this fact and approve of his mother’s

previous conduct is just a consequence of this same fact—but a consequence

that will not result unless the child also grows up to be clear-thinking, well

informed, and so forth.

But why say that the mother’s statement given previously is (only) a ‘‘first

approximation’’ to what might need to be said? Why not say that it’s got the

matter just right? Well, for one thing, of course, she does have to accept the

possibility that the child will not grow up to have what it takes to ‘‘know’’ what

is for a person’s greater good. But there is another possibility to be reckoned

with as well—namely, that the adult the child grows into might subscribe to

some view (of which Christian Science is but one example)—in light of which

vaccinations and other medical procedures are not conducive to a person’s

good.

Is the mother then necessarily banking on the further illiberal thought, ‘‘If

that were to happen, my child would have grown up to become ill-equipped

to know what is good’’? Not necessarily. The mother could well say something

along these lines instead:

My child might some day grow up to believe that vaccinations are

bad. I admit that I believe that such a view is mistaken. But what I am

doing now is not intended to prevent him from engaging in such

reflections and deliberations as an adult in his own right—an adult

whomight opt for Christian Science rather than medical science. On

the contrary, I am acting now so that, to the best ofmy present ability
to figure such things out, my child can go on to live long enough to

be able to form such convictions and make such decisions for himself.

On this more complicated analysis, there is something (‘‘objectively’’)

right about what the mother is doing even if the son later embraces a different

conception of what is good. And in a way that is comparable to Thomson’s

claim about the good, it might well be thought that anyone sufficiently

equipped to think clearly and intelligently about what is right and just will

be able to recognize that what the mother is doing is right. The mother’s

confidence that her child will grow up some day to endorse what she has done

is confidence that he will grow up to be able to tell what is right from what is

wrong. If he grows up to reject what his mother has done as not having
respected his rights, then he will have made a moral mistake.

Of course, prior to her child’s growing up and freely becoming a

Christian Scientist, the mother has no way of knowing that the child will in
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fact come to have such an attitude. Thus, the adult that the child grows into

might look back and say, ‘‘I’m sorry my mother had an incorrect idea about

what’s good and bad in this world.’’ But he cannot rightly say, ‘‘My mother

treated me wrongly.’’ In a sense, this case is the mirror image of the Frankl

case: looking back on his earlier life, Frankl did not regret being in a

concentration camp, but he did rightly condemn what the Nazis did as a

profound violation of basic human rights. The young adult who has come to

reject medical science in favor of faith can retrospectively regret what his
mother did, but cannot reasonably condemn his mother for not respecting his

rights.

On this account, as with Thomson’s, there is a moral fact that is more
fundamental than hypothetical consent—a fact more fundamental than

whether this mother’s child will some day grasp that fact and retrospectively

‘‘consent’’ to what the mother has done. But the difference is that it is not

primarily a fact about what is, on balance, objectively for the greater good of her
son. Rather, it is a fact about what rightly protects and preserves his eventual
right to decide for himself what is good and what is not.

Thomson herself says casually and without much explanation that the

Christian Scientist has the right to reject a life-saving measure for himself but

not for his own child. The rights-based account suggested here goes some of

the way toward explaining this distinction; it is not clear whether the alter-

native account, which stresses what is on balance good for a patient, can

explain and justify this distinction as clearly and compellingly.

11. The ‘‘Epiphenomenal’’ Character of Hypothetical
Contract Theory?

There is a tradition in moral and political thought that represents the

principles of justice as the terms of a hypothetical ‘‘contract’’—a contract to

which individuals who were deliberating (and bargaining) with one another

under certain very special (but somewhat hypothetical) conditions would

agree.

Thomson’s complaint is that the principles that emerge from such

hypothetical ‘‘contract’’-making models are not to be considered principles

of right and of justice on the ground that individuals hypothetically situated
would have agreed to them; rather, what really matters and what is really

‘‘doing the moral work’’ are the reasons why the participants in the procedure

would (or would not) have embraced those principles. Once these reasons

are in view—as they would have to be in order to justify the claim that the
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participants in the idealized procedure would have agreed to them as well—

the idea of the hypothetical agreement drops out of the picture.

This, at any rate, is the general form of her concern. Let’s look at the

specifics:

I confess to a strong suspicion that hypothetical consent is an

epiphenomenon throughout current political theory. It is argued

that such and such are just rules because people would consent to live

by them if asked. But would they? Perhaps some among them are

confused or full of envy, or for some other reason would not consent.

What the theorist typically does in face of these possibilities is to

impose constraints: we are not to ask whether people (warts and all)

would actually consent . . . but whether people would consent if they
met certain conditions, such as being clear-headed, free of envy and the
like [emphasis added]. How do we know they would consent if they

met those conditions? Well, living by those rules is to their
advantage—their real advantage, as opposed to what they might in the
circumstances (and given their warts) think to be to their advantage
[emphasis added]. But then that [emphasis in original text] is what

does the moral work of justifying the thesis that those rules are just.

The theorists argue from ‘‘It is to their real advantage’’ to ‘‘The rules

are just’’ via the intermediary ‘‘They would consent to the rules’’; but

the intermediary is mere epiphenomenon (pp. 188–89).

There are two problematic elements to this critique:

1. First, consider the more specific claim that what makes rules just is that

they are to the ‘‘real advantage’’ of the people who, if only they had been

sufficiently clear-headed, would have chosen them. There are many

different ways of developing the theme that justice is ‘‘what would have

been agreed to’’; what Thomson has to say here makes some sense in

connection with contract theories of one particular sort but does not
apply very well to the quite different approach exemplified by such

contemporary contract theorists as Rawls and Scanlon.

2. Second, consider Thomson’s more general thesis that whatever the

reasons that the hypothetical contractors would have for agreeing to

certain principles are the reasons we have for appreciating those

principles more directly in the first place.

Taking these points in turn: 1. The strand of contractarian thought that

most closely resembles Thomson’s remark is essentially egoistic: Justice is
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what people would agree to if only they were more rationally and realistically

self-interested. The key thought is that despite differences in strength and

intelligence, no human being is invulnerable to suffering harm at the hands of

another. The advantages in advancing one’s ends at the expense of others (for

example, through force and fraud) are outweighed by the disadvantages of

being subjected to such behavior on the part of others. The prudent decision is

for people to renounce the liberty to inflict harm (or perpetrate fraud) on

others in return for the comparable renunciation by others. In addition, it will

be necessary to cooperate together in setting up a system that ensures com-

pliance with this agreement. The rules thus chosen are just precisely because
their effective enforcement is (in Thomson’s words) a ‘‘real advantage’’ for

everyone. A theory along these very lines is offered but not fully endorsed by

Socrates’s interlocutors, Glaucon and Adeimantus, in Book One of The
Republic by Plato.

Understood in this way, justice makes sense because people are roughly
equal in threat advantage. It would seem to follow that the less vulnerable that

people are to certain other people, the less just they need to be in relation to

those people. In circumstances of very low visibility (for example, if one were

to have the mythic ‘‘ring of Gyges’’!) and limited vulnerability, ‘‘justice’’ would

seem to lose much of its point. Well aware of this concern, Plato—through

the words of Socrates—devoted much of the rest of the Republic to developing
a rather different notion of justice and to arguing that even when there is the

opportunity to commit injusticewithout external sanction, it is nevertheless to
a person’s real (and much deeper) advantage to be just.

A fundamentally different ‘‘contract’’ approach to justice can be found in

the writings of such thinkers as Rousseau and Kant, and more recently, Rawls

and Scanlon. In theories of this sort, persons are to be respected as having an

equality of moral status that is not contingent upon roughly equal power or

threat-advantage. Instead, what more fundamentally matters is that they have

lives to lead and the capacity to regulate their pursuits in accordance with

mutually acceptable ‘‘terms of association.’’ The central question becomes,

Are there ‘‘terms of association’’ to which persons so conceived could and

would agree? Justice is not represented as the result of an agreement between

individuals who prudently recognize one another’s equal threat-advantage,

but rather, as a reflection of a certain ideal: equal respect for persons as leaders

of lives and as citizens of society.

Of course, the ideal of equal respect for persons is inspiring but proble-

matically vague. Thus, in his earlier masterwork, A Theory of Justice,13 Rawls
hit upon an interesting heuristic device: a hypothetical bargaining situation

(dubbed the ‘‘original position’’) in which persons who are symmetrically
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situated and equally represented as choosers and pursuers of ends are to work

out the most fundamental terms of their political association with one

another. The most striking feature of this hypothetical decision-making

model is that the parties to it must deliberate under a constraint that Rawls

called ‘‘the veil of ignorance.’’ What this means is that they must ignore (or

still more graphically, not even be permitted to ‘‘know’’) their own particular

identities—their natural features, their social positions, and their respective

values or ‘‘conceptions of the good.’’ (A subsequent refinement—not relevant

to our present discussion—that Rawls added to this model was to think of

each party to this ‘‘original position’’ as a representative of some particular

individual in society.)

The parties to this imaginary situation do know that they (or the

individuals they represent) do have two capacities: the capacity to form and

pursue a conception of the good and the capacity—a ‘‘sense of justice’’—to

lead their lives in accordance with mutually acceptable terms of association.

And they have access to all ‘‘general knowledge’’ about the human condition

that might be available through such fields of study as psychology, sociology,

economics, and the like.

Subject to these constraints, the imaginary parties to this hypothetical

‘‘bargaining’’ situation must try to do the ‘‘best’’ they can for ‘‘themselves.’’

Though they are also described as ‘‘nonenvious,’’ they are not specifically

motivated by altruistic concerns either. Instead, they are said to be ‘‘mutually

interested.’’ For Rawls, this means that they take ‘‘no interest in one another’s

interests.’’

On the surface, Rawls’s hypothetical contract model might appear to be

just another version of an essentially ‘‘egoistic’’ approach to justice. But since

none of the parties can identify (either self or ‘‘client’’ represented) with any

particular individual in the real world, they will, in effect, have to deliberate

with equal concern for any of the individuals in whose shoes they might find

themselves (or find their ‘‘clients’’) once the imaginary ‘‘veil of ignorance’’ is

‘‘lifted.’’ Thus, as Rawls was at pains to point out, ‘‘The feeling that this

conception of justice is egoistic is an illusion fostered by looking at but one of

the elements of the original position’’ (TJ, p. 129).
Why, then, did Rawls construct the hypothetical deliberation procedure

in a way that could give rise to such an illusion? The answer has to do with his

sense that if we had tried to develop a theory of justice more directly from the

ideal of ‘‘respect for persons’’ or from the assumption that the parties to the

original position are moved by ‘‘benevolence plus knowledge’’ of the world,

such notions would not have provided us with an adequate basis for suffi-

ciently clear and precise reasoning. People of good will can often agree on
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such ideas as ‘‘respect for persons’’ or the need to ‘‘care’’ about one another as

they care about themselves but still manage to disagree about which more

practical behaviors and policies are required by such attitudes. Rawls’s theory

does not dismiss such notions, but it does claim that ‘‘they call for interpreta-

tion’’ (p. 513). In Rawls’s view, ‘‘the aims of benevolence and the require-

ments of respect’’ are ‘‘undefined’’ until we can formulate appropriate

principles of justice that give them specificity and content. Rawls’s hope

was to construct an idealized deliberative model that ‘‘combines the requisite

clarity with the relevant ethical constraints’’ (p. 512). The ‘‘clarity’’ is pro-

vided, at least to some degree, by representing each of the parties to the

original position as interested only in one ‘‘self’’ but then effectively inducing,

through the constraint of the veil of ignorance, an equally profound interest in

the fate of any self. It is as though, starting with a very vague idea of equal

respect for each and everyone, we pressed decision theory and game theory

into service to help us develop in a more rigorous way the practical implica-

tions of that idea. That at least was the hope. As Rawls himself puts this point,

‘‘I have avoided attributing to the parties any ethical motivation. They decide

solely on the basis of what is calculated to further their interests so far as they

can ascertain them. In this way we can exploit the idea of rational prudential
choice. We can, however, define ethical variations of the initial situation by

supposing the parties to be influenced by moral considerations. It is a mistake
to object that the notion of the original agreement would no longer be ethically
neutral. For this notion already includes moral features’’ (p. 512, emphasis

added).

2. Concerning the question of why real people in the real world should

take any interest in the principles that would have been ‘‘chosen’’ under highly

artificial circumstances, the answer is not as simple as the one Thomson

suggests. The hypothetical contract makers choose on the basis of ‘‘self’’-

interest. But a truly egoistic individual could not rationally desire to be

constrained to deliberate in the way the ‘‘original position’’ requires its

‘‘participants’’ to do, let alone to be committed to living in accordance with

the principles that would thus be chosen. ‘‘Self’’-interested choosers under the

constraints of the original position have to be concerned with the funda-

mental plight of each and every ‘‘self’’ in society. This is not egoism, enligh-

tened or otherwise.

So persons who in real life are willing to simulate the deliberations of the
hypothetical parties to Rawls’s hypothetical situation and to put stock in the

principles thus chosen show that they are prepared to adjust their ends and
constrain their conduct out of respect for one another’s equal status as leaders
of lives and as citizens in political society. Contrary to Thomson’s
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representation of the matter, the reasons the parties to the ‘‘original position’’
have for agreeing to certain principles are not exactly the same reasons we

ourselves have for considering those principles to be fair terms of political

association and for striving to have the design of the basic political structure of

our society accord with those principles. Our reasons have to do with our

sense that the constraints under which the parties to the original position

deliberate, successfully model or reflect important moral concerns over and

above prudence.14

None of this is to deny that we might be able to develop the same theory

of justice by starting with the (somewhat vague) idea of equal respect for

persons. But since different philosophers have long argued about just what

such respect entails, the device of an ‘‘original position’’ may help us to focus

on just what (further) assumptions about the basic moral status of human

beings each such view of ‘‘equal respect’’ is implicitly making.15 It is for this

reason perhaps that Rawls himself suggests that we might want to explore

various possible ‘‘ethical variations’’ of the ‘‘initial situation.’’ 16

12. Summation

We began with the observation that there are several different contexts

in which, though consent has not actually been given, it nevertheless

seems to be both reasonable to infer and relevant to insist that if certain

conditions (1) had obtained, (2) were to obtain, and/or (3) will yet

obtain, then someone’s consent (1) would have been, (2) would be, and/
or (3) will yet be given.

We have now explored two major contexts in which the hypothesis of

consent is relevant and does play a significant role in our moral reflections:

(1) in medical contexts involving surrogate decision makers, the point of

trying to establish what would or would not have been authorized by an

individual who previously had decision-making capacity is to extend to that

individual a measure of autonomous control over what shall happen in and to

that person’s own body despite the lack of decision-making capacity under the

circumstances that actually obtain; and (2) in moral and political philosophy,

the purpose of such a hypothesis—for at least one version of ‘‘contract

theory’’—is to ‘‘model’’ certain basic but otherwise vague and abstract moral
assumptions (for example, about the equal status of persons as leaders of lives

and as citizens in political society) and hence to assist, whether as a fruitful

expository device or as an essential tool, in a fuller, more precise articulation of

what is implied by those assumptions.
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We have also considered two other kinds of cases—cases exemplified by

Saikewicz and cases illustrated by the mother-and-child scenario—in which

what is ‘‘really’’ doing the ‘‘moral work’’ is something other than consent,

whether hypothetical or actual. In the first kind of case, the fact that the

individual has never had (and never will have) decision-making capacity makes

it difficult to talk about respect for that individual’s right to decide such

matters. Thus, the surrogate’s responsibility is to try to determine what is in

that individual’s ‘‘best interests’’ rather than what that individual would have
authorized. In the second kind of case, the guardian’s hypothesis that the ward

will later ‘‘consent’’ to (or endorse) what the guardian has previously done is

not necessarily misplaced or inappropriate; the hypothesis may or may not be

true. But if it is true and if its truth has moral relevance, it is only because of

the way in which it ‘‘piggy-backs’’ on a deeper, hypothetical-consent-

independent moral fact. (Rather than somehow constituting or creating it in

the first place, the individual’s later ‘‘consent’’ or endorsement reflects appre-

ciation of that fact.) In contrast with Thomson’s way of interpreting such

cases, however, what is ‘‘doing the moral work’’ in the mother-and-child case

is not primarily a fact about what is, on balance, for the greater good of her son.
Rather, it is a fact about what rightly preserves and protects his eventual right to
decide for himself what is good and what is not. 17
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of existing institutional arrangements). For more extensive discussion of why

‘‘hypothetical consent’’ cannot establish political obligation, see Cynthia Stark,

‘‘Hypothetical Consent and Justification,’’ Journal of Philosophy xcvii, 6 (June

2000): 313–34. Like Dworkin, Stark believes that hypothetical consent under

certain idealized conditions ‘‘has the power to justify’’ general principles. But she

holds that this justificatory role presupposes a ‘‘meta-ethical principle’’ that

‘‘denies the existence of an independent order of value . . . to which we could

appeal to determine what is just’’ (‘‘Hypothetical Consent and Political

Legitimacy,’’ The Paideia Archive [Twentieth World Congress of Philosophy,

August 1998], 6, available at: www.bu.edu/wcp/Papers/Poli/PoliStar.htm).

Rawls’s considered position is that the use of the contract model does not

presuppose the truth of any such controversial meta-ethical assumption.

Indeed, an ‘‘overlapping consensus’’ in support of Rawlsian justice could well

include those who believe that the original position deliberation procedure is

significant precisely because it reflects certain very basic (and ‘‘independent’’)

moral ‘‘truths’’ (for example, that there is, as Dworkin asserts, a ‘‘natural right’’ to

equal respect and consideration in the design of the basic political structure) and

not because it somehow ‘‘constructs’’ such ideas.

15. Thus, Ronald Dworkin has observed how exponents of otherwise competing

political theories nevertheless often share the belief that people have ‘‘a right to

equal concern and respect in the design and administration of the political

institutions that govern them’’ but disagree about what that right entails.

Dworkin contends that the ‘‘original position may now be seen as a device’’

that affords these theorists the opportunity, ‘‘rare for them,’’ to ‘‘submit’’ their

competing political views to ‘‘some form of philosophical examination’’ (‘‘The

Original Position,’’ loc. cit., 50–53).

16. By the time he published his second book, Political Liberalism (1993), Rawls had

modified his account of what motivates the parties to the original position

thought experiment in a way that might allow for Thomson’s ‘‘epiphenomen-

alism’’ complaint to gain more purchase. The parties are depicted as concerned

above all else with ensuring the fully adequate development and informed

exercise of ‘‘two moral powers’’: (1) the capacity to form and pursue a conception

of the good and (2) the capacity to have and to exercise a sense of justice. From this

perspective, it is hardly surprising that the hypothetical contract makers would

opt for principles that assigned high priority to freedom of the person; freedom of

conscience; freedom of expression; the right to participate, directly or indirectly,

in the processes by which public policies are made; and so forth. Thus, it might

now seem plausible to suggest that the contract apparatus has become a cumber-

some distraction rather than a useful tool—that what is ‘‘really doing the work’’ in

Rawls’s theory of justice is not the hypothesis that certain principles would be
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agreed to in the original position but the thesis that to respect one another as

leaders of lives and as citizens in political society, people must cooperate in support

of the development and exercise of one another’s ‘‘two moral powers.’’

17. If, however, there is no reasonable prospect of the child’s developing into a person

with decision-making capacity, then this becomes a case like Saikewicz: The

surrogate’s responsibility is to protect and promote the child’s well-being.
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7
Consent to Harm

Vera Bergelson1

Introduction

The case of Oliver Jovanovic, dubbed by tabloids the ‘‘cybersex torture’’ case,2

began in November 1996, when Jamie Ruzcek, a 20-year-old Barnard stu-

dent, reported to the police that she had been sexually assaulted by Oliver

Jovanovic, a 30-year-old doctoral candidate at Columbia University. The

alleged assault happened during the first ‘‘live’’ date between Jovanovic and

Ruzcek, which took place after weeks of their online conversations and e-mail

correspondence. According to Ruzcek, ‘‘Jovanovic had hogtied her for nearly

twenty hours, violently raped and sodomized her, struck her repeatedly with a

club, severely burned her with candle wax, and repeatedly gagged her with a

variety of materials.’’3

Jovanovic was prosecuted, convicted of kidnapping, sexual abuse, and

assault, and sentenced to a term of 15 years to life. He was released from

prison 20months later when the appellate court ruled that the trial judge had

improperly denied admission of portions of Ruzcek’s e-mails to Jovanovic in

which she discussed her sadomasochistic interests and experience. The court

explained: ‘‘Because the jury could have inferred from the redacted e-mail

messages that the complainant had shown an interest in participating in

sadomasochism with Jovanovic, this evidence is clearly central to the question

of whether she consented to the charged kidnapping and sexual abuse.’’4 Since
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nonconsent is an element of each offense—kidnapping and sexual abuse—the

appellate court predictably reversed Jovanovic’s convictions on both charges.

But the court did not stop there; it also reversed Jovanovic’s conviction of

assault in the second and third degree.

Under New York law, a person is guilty of second-degree assault when,

‘‘[w]ith intent to cause physical injury to another person, he causes such injury

to such person . . . by means of a deadly weapon or a dangerous instrument.’’5

A person is guilty of third-degree assault when, ‘‘[w]ith intent to cause

physical injury to another person, he causes such injury to such person.’’6

Neither statutory provision lists the lack of consent as an element to be proven

by the prosecution, or allows the defense of consent. So the appellate court did

something quite remarkable: It reversed the assault conviction and, at the

same time (albeit in a footnote only), reiterated the traditional rule that

‘‘[t]here is no available defense of consent on a charge of assault.’’7 The

court elaborated:

Indeed, while a meaningful distinction can be made between an

ordinary violent beating and violence in which both parties

voluntarily participate for their own sexual gratification,

nevertheless, just as a person cannot consent to his or her own

murder, as a matter of public policy, a person cannot avoid criminal

responsibility for an assault that causes injury or carries a risk of

serious harm, even if the victim asked for or consented to the act.8

In his opinion, concurring in part and dissenting in part, Judge

Mazzarelli pointed out the obvious discrepancy between the majority’s

holding (consent is not a defense to assault) and decision (reversal of the

assault conviction).9 He also opined that the evidence produced at the trial

was sufficient to support the defendant’s conviction of assault,10 and the

majority did not dispute that conclusion.11

Technically, Judge Mazzarelli was right, and the majority was wrong.

The decision defied both formal logic and established legal rule.12 But, from

the perspective of fairness and internal consistency of criminal sanctions, the

Jovanovic appellate decision was entirely warranted. Indeed, if Jovanovic

actually caused Ruzcek a lot of pain and anguish, why should her consent

shield him from criminal liability for sexual violence and kidnapping, but not

for assault?13 Clearly, this is not because rape or kidnapping is a less serious

offense than assault. In fact, a person in danger of being raped or kidnapped

may use any physical force, including deadly force, to protect himself against

that danger, whereas a person in danger of a simple assault does not have the

same right. And yet, consent of the victim ‘‘turns a rape into love-making, a
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kidnapping into a Sunday drive, a battery into a football tackle, a theft into a

gift, and a trespass into a dinner party,’’14 but, except in a couple of narrowly

defined circumstances, it is powerless to change the moral and legal character

of assault.

The Origins and Current Boundaries of the Rule
of Consent

Historically, the special rule of consent to physical harm originated in

Anglo-American jurisprudence in the seventeenth century. Prior to that, an

individual was free to acquiesce practically to anything, and consent was

viewed as a complete ban on prosecution. As the famous maxim goes, volenti
non fit injuria: ‘‘a person is not wronged by that to which he consents.’’15

Changes came as a result of monopolization of the system of punishment by

the state. While in the early ages of criminal justice the victim was the central

figure in the prosecution and settlement of any nonpublic offense,16 in the

normative and centralized judicial structure the victim became almost entirely

excluded from the criminal process.17 ‘‘In contrast to the understanding of

crime as a violation of the victim’s interest, the emergence of the state

developed another interpretation: the disturbance of the society.’’18

An increasing number of historically ‘‘private’’ offenses were reconceptualized

as ‘‘public.’’19 The state (or king) became the ultimate victim and the sole

prosecutor of a criminal act.20 Consequently, an individual lost the power to

consent to what the state regarded as harm to itself.

In one of the earliest English cases that rejected consent of the victim as a

defense to serious bodily harm, the court opined that the defendant was guilty

because, by maiming the willing victim, he deprived the king of the aid and

assistance of one of his subjects.21 Three centuries later, an American court

used a very similar argument, explaining that the ‘‘commonwealth needs the

services of its citizens quite as much as the kings of England needed the

services of theirs.’’22

Today, American law continues to maintain that one’s life and body do

not quite belong to him. Courts habitually disregard the voluntary nature of

private harmful actions, citing various public policies. Among those are

concerns that private violence may disturb peace; that the injured person

may become public charge; and that harmful conduct has no social utility, is

immoral, and expresses the parties’ disrespect to law and social order.

Accordingly, the individual’s power to authorize an act that may affect his

physical well-being remains strictly limited. For example, the Model Penal
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Code (MPC) views consent of the victim as a defense ‘‘if such consent

negatives an element of the offense or precludes the infliction of the harm

or evil sought to be prevented by the law defining the offense.’’23 This general

rule, however, does not apply to offenses involving bodily harm. In those

cases, consent of the victim exonerates the perpetrator only in three sets of

circumstances: (1) when the injury is not serious, (2) when the injury or its

risks are ‘‘reasonably foreseeable hazards’’ of participation in a ‘‘lawful athletic

contest or competitive sport or other concerted activity not forbidden by law,’’

and (3) when the bodily harm was inflicted for the purpose of a ‘‘recognized

form of treatment’’ intended to improve the patient’s physical or mental

health.24

This specific rule, which reflects the law in the absolute majority of

states,25 has been criticized for its narrow scope and arbitrary boundaries.

As one judge remarked, it is ‘‘very strange that a fight in private between two

youths where one may, at most, get a bloody nose should be unlawful,

whereas a boxing match where one heavyweight fighter seeks to knock out

his opponent and possibly do him very serious damage should be lawful.’’26

Examples of the law’s arbitrariness are abundant. Consider just a few.

Familial Breast Cancer Syndrome, Body Integrity Identity
Disorder, and Gender Identity Disorder

A woman who carries a breast cancer gene may choose to have a preventive

mastectomy. This surgery, although quite lawful, is considered controversial

in medical literature: There is little proof that, for purposes of cancer preven-

tion, it is superior to less extreme and disfiguring alternatives.27 For women

with familial breast cancer syndrome, a condition indicating a high risk for

developing breast cancer, the primary advantage of the surgery is that it helps

to relieve chronic stress and anxiety over the substantial likelihood of

developing the disease.28

Yet, analogous considerations of emotional pain fail to legitimize an

elective surgery on a patient with body integrity identity disorder (BIID), a

rare ailment whose victims seek to become amputees.29 The limited statistics

seem to indicate that, if BIID patients succeed in their pursuit, their quality of

life improves dramatically.30 A surgeon who agrees to perform such an

amputation, however, opens himself up to criminal liability because his

patients’ consent is legally invalid.31

The BIID patients often compare themselves to those suffering from

gender identity disorder (GID), describing the common experience as ‘‘being

trapped in the wrong body.’’32 The law, however, treats the two groups very
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differently: The GID patients can consent to a sex change operation, which

often involves removal of healthy sex organs, whereas the BIID sufferers

cannot consent to amputation of an arm or a leg.

Sadomasochistic Beating, Religious Flagellation, and
Ritual Mutilation

Under the current rule, consensual infliction of pain during a sadomasochistic

encounter is illegal and constitutes assault. Courts have held that it may not be

classified as a ‘‘sport, social or other activity’’ permitted under the state penal

code.33 Religious flagellation, on the other hand, enjoys considerably more

deferential treatment by authorities. In a nineteenth-century Scottish case, the

court opined that ‘‘[i]n some cases, a beating may be consented to as in the

case of a father confessor ordering flagellation; but this is not violence or

assault, because there is consent.’’34More recently, some courts have said that

the law ‘‘may prohibit religiously impelled physical attacks,’’35 but research

has revealed no actual legal cases. Some states even include the element of

nonconsent in the definition of ritual mutilation. The Illinois Criminal Code,

for instance, provides that

A person commits the offense of ritual mutilation, when he or she

mutilates, dismembers or tortures another person as part of a

ceremony, rite, initiation, observance, performance or practice, and
the victim did not consent or under such circumstances that the
defendant knew or should have known that the victim was unable to
render effective consent.36

The italicized language suggests that if the religious mutilation, dismember-

ment, or torture is donewith the consent of the victim, such activity should be

lawful.

Consensual Transmission of HIV

Even though sadomasochistic sex constitutes a crime, consensual intentional

transmission of HIV is not punishable in a significant number of states. The

phenomenon, known as ‘‘bug chasing,’’ involves ‘‘bug chasers’’ (HIV-negative

men who actively seek out infection by having unprotected sex with infected

partners) and ‘‘gift givers’’ (HIV-positive men willing to infect ‘‘bug chasers’’).

According to a source, this practice is the cause of 25% of all new infections

among American gay men.37 These statistics have been questioned, but even

if they are not entirely accurate, there is a general consensus that ‘‘bug chasing’’
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and ‘‘gift giving’’ present a serious problem for the gay community.38

Nevertheless, out of 24 states that have statutes criminalizing the act of

knowingly exposing another human being to HIV, 8 states explicitly recog-

nize consent of the victim as an affirmative defense,39 and another 10 reach

the same outcome by making failure to disclose one’s HIV status an element

of the crime.40

What Constitutes ‘‘Serious’’ Harm

Since any harmful act that does not fit into the ‘‘athletic’’ or ‘‘medical’’

exception is, by definition, criminal, unless the inflicted injury is not

serious, assessment of the seriousness of the victim’s injury determines

the outcome of many cases involving consensual harm. A typical penal

statute classifies bodily injury as serious if it ‘‘creates a substantial risk of

death or . . . causes serious, permanent disfigurement, or protracted loss or

impairment of the function of any bodily member or organ.’’41 Pursuant to

this definition, any short-term, non-life-threatening injury should not be

deemed ‘‘serious.’’ Yet, as the MPC acknowledges, the evaluation of the

seriousness of harm is often affected by judges’ ‘‘moral judgments about the

iniquity of the conduct involved.’’42 Courts tend to inflate the risk and

harmfulness of an activity they want to denounce. For example, almost any

injury inflicted during a sadomasochistic encounter has been consistently

classified as serious.

In State v. Collier, the defendant was convicted of assault resulting in a

serious injury, under a typical statute described earlier.43 The victim’s injuries

consisted of ‘‘a swollen lip, large welts on her ankles, wrists, hips, buttocks,

and severe bruises on her thighs.’’44 Although none of these injuries could

possibly be qualified as life threatening or permanent, the appellate court

affirmed the conviction.45

Some state penal codes include physical pain in the definition of

‘‘bodily harm.’’46 In State v. Guinn, the defendant was convicted of

inflicting ‘‘serious physical injury’’ in the course of a sexual encounter.47

There was no evidence that the victim ‘‘ever required any medical attention

or suffered any wounds of any sort.’’48 Yet the appellate court sustained the

assault conviction, reasoning that the sadomasochistic paraphernalia used

by the defendant must have caused serious physical pain (candle wax was

‘‘hot and it stung’’ and nipple clamps were ‘‘tight and cutting’’), and

‘‘physical pain’’ satisfied the definition of ‘‘physical injury.’’49 Naturally,

under a statute of this type, practically any sadomasochistic activity may be

characterized as criminal.
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The current rule of consent to harm is problematic on many levels: Not

only is it arbitrary and strict, but it is also autocratic and absolute. People are

allowed to consent to harm only if their activities are on the list of things

approved by the state. The law envisions no balancing or accommodation of

conflicting interests of an individual and society. The disregard for an indi-

vidual, inherent in this rule, goes against the basic principles of autonomy and

personal responsibility defining American criminal law. Moreover, the

authoritarian presumption that it is not the individual, but rather the state

that is the victim of every crime is plainly wrong because, if that were so, then

consent would not be a defense to any harm.50 Yet we know that individuals

are free to consent to all kinds of harm—emotional, financial, or reputa-

tional—as long as those harms are not physical.

This critique prompts two questions: One, why do we perceive consent to

bodily harm so differently than consent to any other activity; specifically, why

does consent preclude such offenses as theft, rape, or kidnapping but not

murder or battery? And two, if we were to revise the current law of consent,

where should we draw the line between permissible and impermissible bodily

harm?

Why Consent to Physical Harm Is Treated
Differently Than Consent to Any Other Limitation
of Rights

To have a right means to have a certain moral status. Consent is a way to

change this status unilaterally by transferring to another person a claim,

privilege, power, or immunity.51 For example, by promising a neighbor to

sell him my car, I give him a claim against me with regard to that promise.

By consenting to a root canal procedure, I give my dentist a privilege to

perform it. By inviting a friend to dinner, I give him a power to visit me. In all

those instances, I waive a right I used to enjoy and give other people rights

they did not have before. And yet there is an important difference in how
consent changes the relevant relationship between the parties in some of these

scenarios.

Recall the MPC consent provisions. Under the MPC, voluntary consent

of a legally competent individual may trigger two different rules, either the

general rule or the specific rule for consent to bodily harm. We already

reviewed the latter; now let’s take a closer look at the former. The MPC

general rule of consent provides that consent of the victim is a defense if it

either negatives an element of the charged offense or precludes the harm or evil
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sought to be prevented by the law defining that offense.52 What is peculiar in

this rule is that both grounds for the defense have little to do with the theory of

defenses.

Any defense presumes that a criminal act has been committed; however,

it was committed under the circumstances that may either justify or excuse the

perpetrator. An act is criminal only if it encompasses all elements of the

offense. If an element is missing, no defense is needed simply because

the perpetrator is not guilty even of a prima facie criminal wrongdoing.53

For example, each of the offenses of rape, kidnapping, and theft includes in its

definition the element of nonconsent.54 If that element is negated by the

victim’s acquiescence, the defendant is completely exonerated by the so-called

failure of proof. In these circumstances, consent of the victim does not serve as

a defense; instead, it defeats the very possibility of an offense.

The second, alternative ground for the MPC defense of consent is also

puzzling: On the one hand, it almost verbatim repeats a segment of

Section 3.02, which summarizes general requirements for a defense of

justification; on the other hand, it differs from Section 3.02 in a mean-

ingful way. Section 3.02 maintains that conduct is justifiable if ‘‘the harm

or evil sought to be avoided by such conduct is greater than that sought to be
prevented by the law defining the offense charged.’’55 The italicized words

coincide with the language of Section 2.11 (Consent). However, if the

general justification provision requires only that the inflicted harm or evil

be lesser than the harm or evil that was avoided, the consent provision talks

about complete preclusion of any harm or evil sought to be prevented by the

law defining the offense. The consent provision, thus, exculpates the

defendant only when social harm is entirely avoided. But if there is no

social harm, why should the defendant even need a defense? Isn’t this

provision merely a broader version of the first part of the section (that is,

negation of an element of the offense charged)?

The materials of the American Law Institute (ALI) proceedings confirm

this hypothesis. According to the MPC Reporter Herbert Wechsler, the

alternative ground for relief in Section 2.11(1) was intended to cover a

situation when the definition of an offense, which logically should have

incorporated the nonconsent language, by legislative oversight or for some

other reason omitted it:

There are also cases where in the definition of a crime the words

‘‘without consent’’ have not been put in, but where it is perfectly clear

that in the legislative conception of the offense the idea it is intended,

and that’s the purpose for the rest of part (1), that if consent
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precludes the infliction of the harm or evil sought to be prevented by

the legislature, then even though it doesn’t negative the formal

element, it still ought to be a defense.56

In other words, the defense of consent set forth in Section 2.11(1) of the

MPC is not a defense at all. Instead it is another way to state the rule that a

person is not guilty of an offense unless each element of the offense is proven

beyond a reasonable doubt.57 In that sense, Section 2.11(1) is redundant, and

the drafters of the MPC have largely acknowledged that by calling it ‘‘merely

tautological’’58 and contrasting it with the specific rule of consent to bodily

harm stated in Section 2.11(2):

Now, the second part is more than tautological. There is a real need to

indicate when and how far consent should be a defense to the bodily

injury crimes, because again you wouldn’t draft a murder statute in

terms of killing somebody without his consent. Obviously, the idea is

that it’s a crime whether he consents or not, and how far consent to

bodily injury should go involves some deep questions of policy.59

The conceptual imprecision of Section 2.11 would not be that interesting

had it not reflected an important intuition of the MPC drafters apparent in

their attempt to differentiate between two entirely different roles of consent in

criminal law. Compare cases of rape, kidnapping, or theft on the one hand, and

cases of killing or maiming on the other. In the first group of cases, the act itself
does not violate a prohibitory norm. Having sex, transporting someone to a

different location, or taking other people’s property is not bad in itself.
It becomes bad only due to the absence of consent. In other words, no matter

how we draft the statute, in cases of theft, rape, or kidnapping, the absence of

consent is inculpatory—nonconsent is a part of the definition of the offense.60

In contrast, causing pain, injury, or death is not morally neutral; it is

regrettable.61 Bringing about a regrettable state of events is bad and should be

avoided.62 Therefore, the law should promote a conduct rule that prohibits

the very act of killing or hurting, providing, of course, for the necessary

exceptions, such as self-defense. However, the fact that a person may be

legally justified in killing an aggressor does not make the killing as morally

neutral as borrowing a book—it is still regrettable. It is still regrettable that a

dental patient has to suffer pain, even though the dentist is justified in

causing it,63 whereas there is nothing regrettable in consensual sex or con-

sensual change of ownership. To lose or reduce its inherent wrongfulness, the

act of killing or hurting requires justification. The role of consent here is

exculpatory; it may only serve as a defense.
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In his influential work, Rethinking Criminal Law, George Fletcher has
insightfully observed that, to distinguish a definition from a defense, we need

to identify a prohibitory norm, which ‘‘must contain a sufficient number of

elements to state a coherent moral imperative.’’64 In the case of killing or

inflicting pain, this imperative is quite straightforward: Do not kill, do not

inflict pain. But what conduct rule do we want to convey to the community in

cases of rape, theft, or criminal mischief? Should it say: Do not have sex?

Do not take other people’s possessions? Do not break other people’s property?

Certainly not. Even the last rule, the most controversial of the three, would be

unmerited and impracticable. There is nothing wrong with breaking things.

People may need to break things, including those belonging to others, in the

process of construction, repair, cleaning, cooking, or just having fun. We do

not want to prohibit useful or morally neutral activities. What we want to

prohibit is engaging in these activities under the circumstances that make such

activities wrongful. Accordingly, the conduct rule applicable to killing or

hurting does not require the nonconsent language, whereas the conduct rule

prohibiting rape, theft, or criminal mischief simply makes no sense without

the nonconsent element.

In practical terms, this distinction means that consent precludes even a

prima facie case of rape, theft, or criminal mischief, regardless of whether the

consensual act brings about more good than harm, and regardless of whether

the defendant is aware of the victim’s consent. Significantly more is required

to establish a successful defense, and a failure to satisfy the requirements is

significantly more costly. For example, under the current law, as Paul

Robinson correctly pointed out, the defendant’s lack of knowledge of a legally

relevant fact has different consequences in cases of ‘‘impossible’’ attempts on

the one hand and cases of ‘‘unknowingly justified’’ actors on the other.65

In cases of the first kind, the most serious offense of which the defendant may

be convicted is attempt (e.g. a perpetrator who proceeds with intercourse

while—mistakenly—believing his partner to be a minor is guilty of attempted

statutory rape), whereas in cases of the second kind, the defendant is guilty of

a completed offense (e.g. a perpetrator who shoots his enemy to death is guilty

of murder even if, unbeknownst to the perpetrator, the enemy was about to

attack him with a deadly weapon). Since in most jurisdictions a completed

offense is punished more severely than an attempt,66 the perpetrator who was

unaware of a ‘‘lucky’’ fact that negated an element of an offense is treated

better than the perpetrator who was unaware of a ‘‘lucky’’ justifying fact.

Why is that so? Mainly because we view a defense of justification as a

limited license to commit an otherwise prohibited act in order to achieve a

socially and morally desirable outcome.67 For instance, if a group of
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mountaineers, caught by a snowstorm, took refuge in a deserted cabin and

consumed the owner’s provisions, they would be justified under the defense of

necessity.68 This limited license is teleological in nature; it presumes an

objective need to seek rescue, an objectively preferable outcome, and the

good faith of the actors. If, say, the mountaineers committed the break-in

because, in their minds, it was a lesser evil than remaining hungry for the next

few hours, they would not be entitled to the defense.69 Nor would they be

justified if the reason for breaking in was a desire to have an impromptu party

in the cabin. The mountaineers would not be justified even if, unknowingly,

they in fact saved their lives by hiding from the upcoming snowstorm.70

Thus, in order to be justified, the mountaineers must establish three

elements:

1. the basis for the defense (actual necessity);

2. an objectively preferable outcome (a positive balance of harms and

evils); and

3. the subjective awareness of the justifying circumstances and belief in the

necessity to overstep a prohibitory norm in order to achieve the

preferable outcome.71

Similarly, to be justified for hurting someone in self-defense or defense of

another, the defendant must establish:

1. the basis for the defense (immediate necessity to fend off an unlawful

attack);72

2. an objectively preferable outcome (it is preferable to harm an aggressor

rather than allow the aggressor to harm an innocent victim); and

3. the subjective awareness of the attack and belief in the necessity to use

force in order to achieve the preferable outcome.

If the perpetrator used force in the absence of an attack (no basis for self-

defense or defense of another) or injured several innocent bystanders in order

to immobilize the aggressor (not an objectively preferable outcome), he would

not be justified.73 Nor would he be justified if he merely used the attack as a

ploy to harm the aggressor (bad faith).

The last point may be illustrated by the following example: Suppose

person A hates his enemy B and wants him dead. Knowing that B frequents a

certain bar, A spends night after night outside the bar waiting for an occasion.

While he is waiting, he witnesses numerous fights, sexual assaults, even

murders; however, he never interferes, until finally one day he sees B attacking
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another patron C with deadly force. Knowing the law of defense of another,74

A intervenes and kills B. At his trial, A honestly tells his story of patience and

determination. Should he be rewarded for these qualities and completely

exonerated, even though we know that he would not have defended C but

for his desire to kill B?
Although technically A is entitled to an acquittal, I think most of us

would view such an outcome as a mockery of justice. Justification defenses

are not intended to provide people with convenient opportunities to

commit crimes. Any justifiable conduct requires good faith; and, in the

context of a limited license to overstep a prohibitory norm, the require-

ment of good faith should be satisfied only when the subjective purpose of

the perpetrator is directed toward the goals for which that license is

granted.

Furthermore, under the MPC, the ‘‘choice of evils’’ is not available as a

defense against a reckless (or negligent) crime if the defendant was reckless

(or negligent) in bringing about the situation that made the injurious

choice necessary.75 Similarly, the MPC and the law of most states deny

the perpetrator the justifications of self-defense and defense of another in

prosecution for a reckless (or negligent) crime, if the belief that would

otherwise justify his actions was held recklessly (or negligently).76 Under

this logic, should not a defendant who intentionally placed himself in a

situation in which he would be able to use the defense of another as a

cover-up for intentional homicide be denied the defense of justification?

The language of the MPC certainly suggests this conclusion: In deter-

mining the perpetrator’s eligibility for self-defense and related defenses, the

MPC addresses only the actor who ‘‘believes that the use of force upon or
toward the person of another is necessary for any of the purposes for which such
belief would establish a justification.’’77

Applying the same principles to the defense of consent, we, therefore,

should only grant complete justification to the perpetrator who can establish

all requirements of the justificatory defense, namely:

1. the basis for the defense (valid consent of the victim);

2. an objectively preferable outcome (a positive balance of harms and

evils); and

3. the subjective awareness of the victim’s consent and belief in the

necessity to hurt the victim in order to achieve the preferable outcome.

In what follows I consider these requirements and their application in

more detail.
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The Defense of Consent

Valid Consent of the Victim

The first requirement of the successful defense is the presence of the victim’s

legally valid consent, factual or imputed.78Conceptually, factual consent may

be understood in one of two ways: either as the consenter’s subjective state of

mind, that is, his willingness to agree with what another person proposes

(factual attitudinal consent), or the consenter’s expression of acquiescence by

words or conduct (factual expressive consent).79 Which meaning of consent

lies in the foundation of legal consent?

It appears that the answer to this question depends, once again, on the

role of consent with respect to a particular offense: If nonconsent plays the

inculpatory role, then either attitudinal or expressive consent should suffice as

a predicate for a legally valid consent and preclude the offense. For example,

the charge of rape would be unwarranted if a legally competent person

voluntarily expressed his willingness to engage in a sexual act, regardless of

how closely that willingness reflected his true feelings. That charge would be

equally unwarranted if a legally competent person wholeheartedly welcomed

the sexual intimacy, yet never outwardly expressed his feelings.80 In contrast,

when consent plays the exculpatory role, only expressive consent may provide

the basis for legally valid consent. This stricter requirement is necessitated by

the last element of the defense: The perpetrator must be aware of the victim’s

consent, and it is impossible to be ‘‘aware’’ of someone’s state of mind unless

that person has somehow expressed his preferences.

Naturally, not any factual expression of consent is recognized by law.

To be valid, consent must be rational and voluntary, that is, freely given and

informed.81 Consent obtained by duress or fraud regarding the nature of the

perpetrator’s act is void ab initio,82 and so is consent given by a person who

cannot understand the nature of that to which he consents. Certain groups of

people (e.g. children, mentally ill, intoxicated), in most instances, are deemed

incapable of granting valid consent.83 In addition, there is a strong argument

that courts should require higher levels of rationality and voluntariness of the

victim’s decision as the amount of inflicted or risked harm increases.84 For

example, a simple ‘‘sure, why not?’’ may be sufficient to constitute consent for

piercing one’s ears but not for cutting them off. Particularly dangerous or

irreparable decisions (e.g. consensual homicide) may even be presumed

involuntary until proven otherwise.85

Factual consent of the victim provides one way to satisfy the requirement

of legally valid consent. Another way to reach the same objective is by

establishing imputed consent. Species of imputed consent include
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constructive consent (the victim’s acquiescence to one act presupposes

acquiescence to some other act too); informed consent (the victim voluntarily

assumes the risk of a certain harm); and hypothetical consent (the victim is

incompetent and determination is made for the victim, based on what the

victim would have consented to had he been competent or based on the

victim’s best interests).86 The first two types of imputed consent involve a

person who validly agrees to a certain injurious act (e.g. plastic surgery).

In addition to the explicitly authorized actions, this person is deemed to

have constructively agreed to all other actions of the medical personnel that

are necessary or incidental to the surgery (constructive consent). This person

is also deemed to have voluntarily assumed the risk of certain disclosed

complications and side effects (informed consent).

The third type of imputed consent is different. It comes into play when

an individual is not capable of giving legally valid permission due to tem-

porary or permanent incompetence, and others have to determine what the

individual would have wanted. For example, in the case of Terri Schiavo, who

had spent the last 15 years of her life institutionalized with a diagnosis of

persistent vegetative state, Terri’s husband petitioned the court to authorize

removal of her life-sustaining feeding tube. He argued that, under the

circumstances, Terri would not have wished to continue life-prolonging

measures and the court agreed with his arguments.87 When a decision is

made for an individual who has never been competent, the test for imputed

consent is somewhat different; in that case, the decision is made in the ‘‘best

interests’’ of the incompetent individual.88

One could argue that, when the perpetrator, acting in the best interests of

any victim—competent or incompetent—produces a measurably positive

outcome, the victim’s consent is immaterial. And indeed, sometimes the

law justifies a benevolent action even though it overrides another person’s

autonomy. For example, it is permissible to use force against a person in order

to stop his suicidal attempt. At least in part, this rule reflects societal percep-

tion of suicide as inherently irrational. Whether this perception is accurate

and the rule is morally sustainable is a question open for debate. It is clear,

however, that the application of the rule is quite limited. It is impermissible to

force-feed a competent, free individual who wishes to starve himself to death.

It is impermissible to perform a surgery on an unwilling patient, even if that

surgery is beneficial for the patient’s health. And, it is certainly impermissible

to perform involuntary euthanasia on any conscious human being in any

circumstances.

ConsiderGilbert v. State, in which the court convicted a 75-year-old man

of first-degree murder for shooting his wife to death.89 Roswell and Emily
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Gilbert had been married for 51 years. For the last few years of her life, Emily

suffered from osteoporosis and Alzheimer’s disease, and her condition rapidly

deteriorated. Testifying at his trial, Roswell Gilbert said: ‘‘there she was in

pain and all this confusion and I guess if I got cold as icewater that’s what had

happened. I thought to myself, I’ve got to do it . . . I’ve got to end her

suffering . . . .’’90

As dramatic and sad as this case is, the appellate court was right to affirm

the defendant’s conviction. Roswell Gilbert was motivated by compassion

and the desire to protect his wife from suffering and, in fact, he did everything

in his power to make her death as painless as possible.91 But even if her

condition were so desperate that Roswell objectively benefited Emily by

cutting short her agony, he should not be entitled to justification.

Unauthorized homicide of an autonomous human being is, and should be,

murder. No one has the right to decide for another person that his life is not

worth living, or, citing the words of theGilbert opinion, ‘‘ ‘[g]ood faith’ is not
a legal defense to first degree murder.’’92

A Positive Balance of Harms and Evils

The requirement to achieve a positive balance of harms and evils raises a

complicated question of law and policy. Traditionally, criminal harm is

understood as wrongful interference with the victim’s essential welfare inter-

ests.93 The interference is deemed wrongful if it violates the victim’s rights.

From this perspective, consensual physical harm presents a problem: Since

consent constitutes a waiver of rights, the perpetrator who kills or injures a

willing victim does not violate the victim’s rights.94 But can we say that cases

of voluntary euthanasia, consensual cannibalistic killing, and sadomasochistic

beating are equally free from criminal wrongdoing?

In an attempt to resolve this problem, a number of scholars have recently

suggested that the concept of criminal harm should not be limited to violation

of one’s autonomy.95 In their view, such acts as, say, consensual gladiatorial

matches are impermissible because they violate the participants’ dignity, and

dignity is so essential to our humanity that, in cases of a conflict between

autonomy and dignity, the former ought to yield.96 For that reason, consent

may not serve as a defense to the violation of dignity.

I share the view that certain degrading behavior may be wrongful even

when it does not violate the victim’s rights. Society may be concerned about

human dignity in various circumstances, including those in which a prohibi-

tory norm does not originate in a rights violation. Consider experiments

conducted in the 1980s that involved the use of fresh cadavers as ‘‘crash
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dummies.’’97 When those experiments became known, they caused public

outrage. But why? We usually do not feel offended by autopsies or post-

mortem organ donation. Perhaps, as Joel Feinberg suggested, the answer has

something to do with the perceived symbolism of the different uses:

In the air bag experiments cadavers were violently smashed to bits,

whereas dissections are done in laboratories by white-robed medical

technicians in spotless antiseptic rooms, radiating the newly acquired

symbolic respectability of professional medicine.98

Or perhaps the difference is not merely symbolic, and violently smashing

cadavers to bits is, in fact, disrespectful—disrespectful of our only recently

shared humanity? An act of autopsy or removal of an organ for transplanta-

tion is not qualitatively different from a regular surgery. Extracting a kidney,

inter vivo or postmortem, does not reduce one’s moral status to that of a

thing. Smashing a body in an industrial experiment or using human remains

to manufacture soap does have this effect. In other words, even when an act of

indignity is committed on an unconscious or dead body or when the victim

does not perceive an assault on his dignity as such, a wrongful act has been

done.

What is at stake here is people’s moral dignity, or dignity of personhood,

as opposed to social dignity, or dignity of rank. Social dignity is nonessential;

in a society that permits social mobility, it can be gained and lost. Moral

dignity, by contrast, is an essential characteristic of all human beings.99 It is so

important for our collective humanity that we extend it to all those who satisfy

‘‘the minimum requirements of personhood,’’100 and even beyond that, to

those who closely miss them.

And yet, as important as moral dignity is, its violation should not be

criminalized lightly. Whenever the state prohibits consensual behavior, for

the sake of dignity or any other reason, it suppresses individual liberty and

autonomy—partly paternalistically, but mostly for the benefit of society at

large.101 Therefore, the threat to society should be serious enough to warrant

use of criminal sanctions. For instance, the careless attitude to human dignity

exhibited by ‘‘Fear Factor,’’ a popular television reality show, has raised

concerns of a number of its viewers. One journalist commented: ‘‘Do we

really need to see people buried under 400 rats, each biting the exposed body

parts of the desperate contestants? No. And it doesn’t get any more palatable

when someone yells out, ‘Keep your butt cheeks clenched!’ ’’102

It is understandable that those pictures may disturb some members of the

public, but the nature and magnitude of the personal and societal harm

brought about by the show did not rise to the level that would justify a
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criminal ban—that harm was simply ‘‘not the law’s business,’’103 at least, not

the criminal law’s business. Anthony Duff has accurately observed that not

punishing someone’s conduct does not mean approving of it; instead, that can

mean the lack of standing to judge or condemn such conduct.104 We do not

have to approve of radical cosmetic surgery, religious flagellation, or sadoma-

sochistic brutality; however, society may be better served by not prosecuting

those consensual activities.

In other words, not every violation of human dignity deserves criminal

punishment, but only such that affects society at large. As I argued in more

detail elsewhere, to avoid overcriminalization yet capture the most egregious

cases, the criminal doctrine should be revised to explicitly include dignity

violation in the concept of wrongdoing.105 Criminal harm then would retain

its current meaning as a wrongful setback to an important welfare interest, but

‘‘wrongful’’ would mean either (1) such as violates the victim’s autonomy or

(2) such as violates the victim’s dignity.106 The two kinds of criminal harm

comprise the same evil—objectification of another human being. That evil

may be brought about by an injury to a vital human interest, combined with

either a rights violation (e.g. theft) or disregard of the victim’s dignity

(e.g. consensual deadly torture). The absolute majority of criminal offenses,

being nonconsensual, include both kinds of harm.

As for consensual physical harm, it should be punishable only when an

important welfare interest normally protected by criminal law is set back in a

way that denies the victim his equal moral worth. A recent German case, in

which Armin Meiwes was prosecuted for killing his willing victim, Bernd

Juergen Brandes, and cannibalizing on his flesh, may serve as an example.107

By killing Brandes, Meiwes did not violate Brandes’s right to life. However,

he not only defeated the most essential interest of Brandes (his interest in

continued living) but also used Brandes as an object, a means of obtaining the

desired cannibalistic experience, and thus disregarded his dignity. In contrast,

consensual mercy killing destroys the patient’s interest in continued living

but, when warranted by the patient’s condition and motivated by compas-

sion, respects and preserves his dignity. Such killing, therefore, should not be

subject to criminal sanctions. Unfortunately, the current law does not recog-

nize this difference. In Michigan v. Kevorkian, for example, the state prose-

cuted Dr. Kevorkian for administering a lethal injection to a former racecar

driver who, due to advanced Lou Gehrig’s disease, was no longer able to

move, eat, or breathe on his own.108 Even the patient’s family had accepted

his choice to escape the suffering and indignity of the slow demise. But not

the trial court or the appellate court: Dr. Kevorkian was convicted of

second-degree murder, and his conviction was affirmed.109
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To summarize, in order to satisfy the second requirement of the defense

of consent, the perpetrator must establish that, to the extent he set back the

victim’s welfare interests and, at the same time, disregarded the victim’s

dignity (i.e. caused criminal harm), the harmful act nevertheless produced

an objectively positive outcome. The more serious—disabling and

irreversible—the harm to the victim, the more serious must be the benefits

brought about by the injurious action. A sadomasochistic beating, which

leaves no permanent damage, should be justified by the mere fact that its

participants desired it. Even those who believe that such a beating offends the

victim’s dignity would probably agree that it does not significantly affect the

victim’s long-term interests. On the other hand, only extraordinary circum-

stances might be able to justify consensual deadly torture.

The Subjective Awareness of the Victim’s Consent and Belief in
the Necessity to Hurt the Victim in Order to Achieve an

Objectively Preferable Outcome

Finally, for complete justification, the perpetrator would have to establish

that, not only did he act with the victim’s consent (factual expressive or

imputed) and achieve a positive balance of harms and evils, but he also

intended that outcome while causing harm. This subjective requirement,

common to other justification defenses, is particularly appropriate in the

case of the defense of consent. Just like in cases of necessity or self-defense,

consent of the victim does not impose on the perpetrator an obligation to act;
it merely provides the perpetrator with an option. However, a natural disaster

or a life-threatening attack creates a compelling reason for exercising that

option. We cannot say the same about one’s consent. For example, I may

request (and simultaneously consent to) a surgery. If my doctor does not

believe I need one or is reluctant to perform it himself, he is under no duty to

do so.

When a child breaks a rule, we demand: ‘‘Why did you do that?’’ This is a

question about a moral reason for action and effectively about the availability

of a defense.What we want to know is whether the child had a good reason for

violating the rule of conduct. We are unlikely to accept ‘‘because such-and-

such told me to’’ as a valid reason or defense. The classic parental reply to that

would be: ‘‘And what if he told you to jump off the Brooklyn Bridge?’’ By this

reply, we in fact say: ‘‘You are a free moral agent. Why, being a free moral

agent, did you choose to break the rule (cause harm)?’’

In other words, one’s consent creates a very weak content-independent

reason for action, and thus cannot eliminate the wrongfulness of overstepping
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a prohibitory norm.110 The perpetrator would not be justified if he simply

followed the victim’s self-destructive wish without the ultimate goal to

achieve a benevolent result. In fact, he would not be even excused by a mere

expression of acquiescence by the victim. Of course, an emotional plea, a

request combined with a threat, or an order by authority can have significant

coercive power and can make a person of reasonable firmness agree to an

action that he would not have performed otherwise.111 These reasons for

action can provide grounds for the defense of duress; however, they are

extraneous to the theory of consent.

Partial Defense of Consent

The proposed conceptualization of the defense of consent has two norma-

tive consequences. One is that consent alone does not suffice to justify the

victim’s death or injury; the other is that consent should always be at least a

partial defense, because it defeats at least one aspect of harm, namely,

violation of rights. A partial justification does not make a wrongful act

right; it only makes it less wrongful compared to an identical but noncon-

sensual act.112 Take a lifeboat scenario, in which all will die unless a few

sacrifice their lives by jumping overboard. Assume that the necessary

number of people have volunteered, but for whatever reason (perhaps

they are too weak to be able to move), they cannot complete the suicidal

act on their own. Would it be wrong to push them off? I believe that even if

it were wrong, it would certainly be less wrong than drowning those who

have not volunteered.113 It would be less wrong because the person who

threw the victims over did not violate their rights. Accordingly, he brought

about less harm than in an identical but nonconsensual act and, thus,

should deserve a lesser punishment.

The notion that a less harmful act deserves a lesser punishment,

although not unanimously accepted, has strong support both in our law

and our morality.114 We decide whether people deserve praise or penalty

based, in part, on the end result of their actions. A sprinter who almost

won the race does not deserve the same medal as the sprinter who, in fact,

came in first. Similarly, a driver who almost hit a pedestrian does not

deserve the same punishment as a driver who did, in fact, hit and kill

someone. Many criminal law doctrines implicitly or explicitly draw on

the moral significance of harm. For example, the defense of necessity

justifies the actor who has violated a prohibitory norm in order to avoid a

greater harm.
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The moral significance of harm makes the attribution of harm essential to

the idea of fair punishment. In a nonconsensual act, the perpetrator bears full

responsibility for the harm. When the act is consensual, however, the victim

shares the responsibility and the perpetrator’s criminal liability should reflect

that. Naturally, the extent of partial justification attributed to the victim’s

consent should depend on the facts of each case and, at a minimum, be affected

by the importance of the victim’s interests (both harmed and intended to be

harmed); the extent of the actual and intended damage to the victim’s interests

and dignity; and the actual and intended balance of harms/evils and benefits.

In many instances, partial justification will reduce the perpetrator’s punish-

ment to the minimal level. For example, a person who euthanized a willing,

terminally ill patient out of sheer hatred for him and his family does not

deserve full justification, but this does not mean he ought to go to jail. He did

not violate the victim’s rights or dignity, and while destroying the victim’s

interest in continued living, he advanced his interest in avoiding pain and

suffering. Accordingly, community service or its equivalent may be a more

appropriate sentence. Conversely, someone like Armin Meiwes is guilty of a

serious wrongdoing, and his partial justification should not translate into the

same mitigation of punishment as in the preceding example.

Conclusion

Intentionally injuring or killing another person is presumptively wrong.

To overcome this presumption, the perpetrator must establish a defense of

justification. Consent of the victim may serve as one of the grounds for such a

defense. For complete justification, the perpetrator’s reasons for a consensual

injurious act must be subjectively benevolent and the act must produce an

overall positive balance of harms and evils, including harm to the victim’s

welfare interests and dignity. If these requirements are not met, the defense

should be only partial.

The proposed rule makes sense both theoretically and practically.

From the theoretical perspective, it places consent squarely within the

family of justification defenses. All of them, from self-defense to necessity,

seek to overcome the deontological constraint against intentional infliction

of harm. These defenses may be granted to a person who chose a certain

course of action despite its negative effects (as opposed to for the sake of its
negative effects) and succeeded in producing a better outcome. From the

practical perspective, this rule leaves room for balancing the harms and

benefits caused by the perpetrator. This is an important difference from the
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current law, which is absolute in what it allows and disallows. Overall,

adopting a rule based on a uniform principle common to other justification

defenses would lead to more fair, consistent, and morally sustainable

verdicts.
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8
Consent to Sexual Relations

Alan Wertheimer

Introduction

It is commonly thought that we should regard it as morally and legally

permissible to engage in sexual relations if and only if the parties consent.1

With appropriate qualifications, I think this view is correct. But, as with many

other principles, it raises more questions than it resolves. Among those

questions are the following.

First, in what does consent fundamentally consist? Is consent (solely or

primarily) a state of mind or is it an action? Can one consent to sexual

relations by adopting the relevant mental state? If an act of consent is

necessary, is it sufficient? Can one consent to sexual relations without the

relevant mental states?

Second, when does someone’s ‘‘token’’ of consent to sexual relations

render it permissible for the other party to proceed? It is sometimes said

that the cardinal rule in sexual relations is that ‘‘no means no.’’ Although I

don’t dispute that rule, it does not solve the problem as to what to say when a

person says yes. When should a token of consent be regarded as transforma-

tive for moral or legal purposes? To use terminology developed in Chapter 4,

it is often said that morally transformative (MT) consent must be competent,

voluntary, and informed. How should we understand those criteria? Can

minors give MT consent to sexual relations? The mentally retarded? Can one

195



give MT consent while intoxicated? What about coercion? It is uncontrover-

sial that one’s consent is not MT if it is offered in response to the use or threat

of physical force. But what about other threats? Is one coerced by the threat to

be abandoned in a remote area? By the threat to end a dating relationship? By

the threat to be fired (or not promoted)? Can one be coerced by an attractive

offer? And what about deception? Does fraud or misrepresentation negate

moral transformation? If not, why not? If so, when?

In this chapter, I sketch answers to some of these questions or, when I

have no answers, try to illustrate what issues must be resolved in order to

develop proper answers. The most important task is to develop a general

account of what I call the criteria of moral transformative consent (CMT), a

set of criteria that itself can take two forms: the criteria of morally transfor-

mative consent for the law (CMTL) and the criteria of morally transformative

consent for morality (CMTM). Both versions of CMT are moral criteria, but

the criteria that indicate when consent should—as a moral matter—be

regarded as legally permissible are not identical to the criteria that indicate

when a person’s consent renders another’s action morally permissible.

Although I will not always explore the differences between these two

versions of CMT in this chapter, there may, for example, be good reason to

treat consent induced by certain forms of deception as legally transformative

while also insisting that it does not render sexual relations morally

permissible.

Some believe that we can develop CMT through an analysis of the

concept of consent. We ask, in effect, ‘‘When is it proper to say that someone

consents to do X?’’ Given an answer to that question and given the premise,

we can then say when sexual relations are morally and legally permissible. This

picture greatly exaggerates what a certain kind of conceptual analysis can do.

The criteria for what constitutes MT consent will always involve moral

argument and empirical evidence that is sensitive to the reasons for adopting

a more or less rigorous view of CMTL and CMTM. And the reasons go both

ways. It is often said that we require consent out of respect for a person’s

autonomy. That is true. But there is a deep tension between what we might

call the positive and negative dimension of autonomy. We respect an agent’s

negative autonomy when we say that it is legally or morally impermissible for

others to have sexual relations with her without her competent, informed, and

voluntary consent. We respect an agent’s positive autonomy when we make it

possible for her to render it permissible for others to engage in sexual relations

with her if she consents. Unfortunately, we cannot simultaneously maximize

both dimensions of autonomy. To the extent that we seek to protect an

agent’s negative autonomy, we should set high standards for what qualifies
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asMT consent. On the other hand, setting high standards for what qualifies as

MT consent may encroach on the agent’s ability to realize her own goals and

desires. The distinctiveness of the two dimensions of autonomy is well

illustrated by a moral or legal regime that rigorously protects everyone’s

right to refuse sexual contact, but places extensive restrictions on one’s right

to engage in sexual contact, such as restrictions on nonmarital sex or homo-

sexual relations. Under this regime, there is extensive negative autonomy, but

less positive autonomy than we might want.

As I use the terminology in this chapter, to say that B’s consent is morally

transformative is to say that, ceteris paribus, B’s consent renders it permissible

for A to proceed. It is not to say that B’s consent is sufficient to an ‘‘all things

considered’’ moral assessment of A’s actions. Even when consent establishes

permissibility, it hardly establishes that sexual relations are morally worthy.

Exchanging money for sexual relations may be morally problematic even if

the prostitute consents. Indeed, it might remain impermissible for reasons

that have little to do with its consensuality. Still, the prostitute’s consent is

morally transformative because it removes one important reason for regarding

A’s behavior as wrong.

Although this chapter focuses on consent to sexual relations, I believe that

the general structure of the argument is generalizable to any context in which

issues of consent arise. As I argued in Chapter 4, it is possible that CMT

remain relatively constant at an extremely abstract level across contexts, but

they will demonstrate considerable variability when applied in different

contexts. There is, for example, no reason to assume that the informational

requirements of MT consent to a medical procedure (where we use the phrase

‘‘informed consent’’) are identical to the informational requirements of MT

consent to sexual relations. And we would hardly want to require that such

consent be given in writing.

A few preliminary points. First, in what follows, I will bracket questions

about the ‘‘ontology’’ of consent, whether consent is, at its core, a mental state

or an action. I will assume that B tokens consent in an appropriate way. I also

set aside cases in which B does not token consent at all, as in cases of pure force

and unconsciousness, where A penetrates B without any willed acquiescence

or cooperation on B’s part, as in these cases.

Pure Force. A and his accomplices tie B’s arms and legs to a bed.

A penetrates B while B screams, ‘‘No, please stop.’’

Anesthesia. A, a dentist, penetrates B while she is unconscious from

anesthesia.
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I will be interested in cases where B explicitly tokens consent but where it

may be argued that B’s consent is not MT on grounds of coercion, deception,

incompetence, or intoxication.

Second, I will assume for analytical purposes that A is male and that

B is female. Although the CMT are, in principle, gender neutral, the

standard cases in which we worry about consent are heterosexual rela-

tions in which the alleged perpetrator is male and the alleged victim is

female.

Third, the question throughout is whether B gives MT consent to sexual

relations and not whether B is ‘‘raped.’’ Wemay think that consent induced by

certain forms of deception is not morally transformative and should not be

treated as legally transformative, but we may want to reserve the term ‘‘rape’’

for cases in which the perpetrator uses or threatens physical force or renders

the victim unconscious.

Coercion

Let us now consider coercion. When does A coerce B in a way that renders B’s

consent nontransformative? I have argued elsewhere that A coerces B into

sexual relations when (1) A proposes to make B worse off relative to the

appropriate baseline if she does not acquiesce to the act and (2) it is reasonable
for B to succumb to A’s proposal rather than suffer the consequences.2 The

point of criterion (1) is to establish whether A’s proposal is coercive. The

point of criterion (2) is to establish when a coercive proposal actually coerces.

If A’s proposal is not coercive, then CMT will generally regard B’s token of

consent as MT even if (as in 2) it is reasonable for B to succumb to A’s

proposal rather than suffer the consequences.

Debt. A, who owes B $500, says, ‘‘Have sexual relations with me and

I will repay my debt. Otherwise, ciao.’’

Abandonment. A and B drive to a secluded spot in A’s car. B resists

A’s advances. A says, ‘‘Have sexual relations with me or I will leave

you here.’’

Tickle. A knows that B is ticklish. A says he will tickle B if she does

not have sex with him.

Even if A’s proposal is coercive in these cases, it does not follow that we

will regard B as having been coerced if we do not think that the threat is

sufficiently grave to render B’s consent ineffective. If A threatens to break B’s
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arm unless B kills C, A’s proposal is coercive, but we would not say that A has

been coerced into killing C and is therefore not responsible for C’s death.

Similarly, if A proposes to harm B in some way unless B consents, it does not

necessarily follow that she is not responsible for the normal consequences of

her consent. Few would claim that A commits a criminal sexual offense in
Tickle, and some might say the same in Abandonment or Debt if B acquiesces.

Although I note this issue here, I set such issues aside and focus exclusively on

the question as to whether A’s proposal is coercive and not whether B is

ultimately coerced.

I said that A coerces B only if A proposes to make B worse off. But worse

off than what? For present purposes, I consider two possibilities: (1) A may

propose to make B worse off than B’s status quo or preproposal baseline if she

refuses; (2) A may propose to make B worse off relative to where B has a right
to be vis à vis A, what I call B’s moralized baseline.

I believe that (2) is the right approach for our purposes. The single

most important element in determining when coercive proposals nullify

the transformative power of consent is whether A proposes to make B

worse off than her moralized baseline, whether A’s ‘‘declared unilateral

plan’’—what A proposes to do if B does not accept A’s proposal—would

violate B’s rights or, where ‘‘rights’’ discourse is inapposite, whether

A proposes not to do for B what A has an obligation to do for B.

Consider Weapon.

Weapon. A, a stranger, says, ‘‘Do not resist me or I will kill you with

this gun.’’

In many cases, such as Weapon, the two baselines converge, for A’s

declared unilateral plan would make B worse off than her preproposal status

quo and would also violate B’s rights. To see why the moralized baseline

provides the better criterion for evaluating the validity of consent, we must

consider cases where the various baselines do not converge.

To explore this issue, consider two cases in which B’s status quo differs

from her moralized baseline. In some cases, A may have an obligation to

render B better off than her status quo, in which case A’s declared unilateral

plan—to do nothing—may actually be coercive.

The Opportunistic Lifeguard. A is a professional lifeguard at B’s

country club. He sees that B, who he knows to be very wealthy, is in

trouble. He proposes to help B only if B agrees to pay him $10,000.

B accepts, and, after being saved, refuses to pay on grounds that she

consented under duress.
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If A has an obligation to attempt to rescue B, then A’s proposal is coercive

because A proposes to make B worse off than her moralized baseline if B

rejects A’s proposal, even though he proposes to make her better off than her

status quo. B’s consent would not be MT. By contrast, it is sometimes

permissible for A to propose to render B worse off than her preproposal

status quo baseline.

Plea Bargaining.A, a prosecutor, says, ‘‘Plead guilty to a lesser offense
and take a 1-year sentence or I will prosecute you on a more serious

charge, for which you will receive 5 years if you are convicted.’’ B

accepts and then claims she was coerced into the agreement.

On my approach, A’s proposal is not coercive because he has not pro-
posed to make B worse off than she has a right to be, assuming that the

prosecutor is acting reasonably in proposing to put B on trial for the more

serious charge. Relative to her status quo, A is threatening to make B worse off

if she does not plead guilty, but relative to B’s moralized baseline, A is offering

to make B better off than she has a right to be if she accepts A’s proposal.

To say that we should evaluate the coerciveness of A’s proposal by

reference to B’s moralized baseline does nothing to define that baseline. It is

neutralwith respect to the specification of A’s obligations or B’s rights. That is
an issue for moral theory.

Although it is clear that A’s declared unilateral plan would violate B’s

rights in Opportunistic Lifeguard, where rescuing people is a responsibility of
A’s job, it is not clear that A’s declared unilateral plan would violate B’s rights

in the Opportunistic Samaritan.

The Opportunistic Samaritan. A, a stranger, is walking by B’s country
club and hears B shout for help. A proposes to rescue B only if B

agrees to pay A $10,000. B accepts and then refuses to pay on

grounds of duress.

If A’s declared unilateral plan (not to rescue B for free) would violate B’s

rights or fail to fulfill his obligations to B, then A’s proposal is coercive. If not,

then A’s proposal is not coercive, although it might be exploitative.

It is sometimes argued that offers can be coercive. As a general proposi-

tion, this is false. Offers expand a person’s options even if, as in the case of an

unattractive offer, a person prefers the status quo. But recalling a phrase

from The Godfather, it is often said that A coerces B when A makes an offer

that is ‘‘too good to refuse,’’ perhaps forgetting that Don Corleone ‘‘offered’’

the target a choice between signing a contract and having his brains on the
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contract, a proposal whose declared unilateral plan would appear to violate

the target’s right not to have his brains on the contract (to say the least)! So

this hardly shows that genuine offers can be coercive.

Pseudo-offers aside, B may find A’s offer too good to refuse for two

different reasons, and it is important to distinguish between them. First, A’s

proposal may create a set of alternatives in which one option is so clearly

superior that it would be irrational for B to choose otherwise. Call this an

attractive offer. There is nothing necessarily problematic about such offers

despite the ‘‘overpowering factors’’ favoring B’s decision, as when A offers B a

new job that would render her so much better off than her eminently

acceptable status quo that she says with a smile on her face, ‘‘Your offer is

too good to refuse.’’ Other cases are more difficult. B may find A’s offer too

good to refuse because the short-term benefits contained in A’s proposal

may be so tempting or irresistible that they distort B’s judgment and motivate

B to accept an offer that she is likely to regret. Call this a seductive offer.
Consider two cases.

Indecent Proposal. A, who is very rich, says to B, ‘‘I’ll give you

$1,000,000 if you spend the night with me.’’3

Lecherous Millionaire. B’s child needs expensive medical treatment.

A proposes to pay for the treatment if B will meet him for sex twice a

week for 1 year.4

Given the distinction I have drawn, it is not clear whether Indecent
Proposal or Lecherous Millionaire constitutes an attractive offer or a seductive

offer. That depends on a complicated calculation of its long-term conse-

quences. But suppose that one or both are seductive offers. I believe that CMT

may well hold that A’s ‘‘seductive offer’’ can compromise the transformative

power of consent in a way analogous to defects in competence or information

because, by definition, B’s judgment is distorted. Even when that is so,

however, seductive offers are not helpfully described as coercive, because A

does not threaten to violate B’s rights in Indecent Proposal or Lecherous
Millionaire if B declines the offer.

Still, it might be said that I am missing something important. Although A

does not propose to violate B’s rights in these cases if B rejects his proposal, it

may be claimed that A’s offer is coercive because B has no reasonable alternative
to accepting A’s proposal. I readily admit that there is a sense in which one is

‘‘forced’’ to do that which there is no reasonable alternative to doing, but this is

not the sort of ‘‘force’’ or coercion that undermines moral transformation. The

problem is that many people have been misled by the paradigmatic (gunman)
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examples of coercion. It is true that B has no reasonable alternative inWeapon,
and so we might think that B is coerced because she has no reasonable

alternative. That is false. To see why, consider a case in which B faces a

choice between having surgery for cancer and probable death; she may reason-

ably feel that she has no reasonable alternative to surgery. But this is precisely

the point. We do not say that B’s consent to surgery is invalid just because she

has no other reasonable choice. We would hardly charge her oncologist with

battery because he operated without her ‘‘voluntary’’ or ‘‘uncoerced’’ consent.

The previous lines of analysis might be subject to another objection.

Suppose that B has a right to care for her child in Lecherous Millionaire. Does

it not follow that A’s proposal to leave B below her moralized—rights

defined—baseline is coercive? It does not. Rights are specific to relationships.

Whereas B may have a right that the society or government provide her child

withmedical care, she has no right that A provide her child withmedical care. A

does not propose to violate B’s rights if she rejects his offer if we assume that A is

not morally or legally required to help out B’s child without demanding

anything in return. I do not deny that there is something unseemly about the

agreement in Lecherous Millionaire, but I do not think that such unseemliness

amounts to coercion or compromises the transformative power of B’s consent.

Let us now consider some cases of putative sexual coercion. Some cases

are, as they say, no-brainers. It is beyond question that B’s consent is not MT

in Weapon or in a case such as this.

Texas. A, a complete stranger, enters B’s apartment and waits for B

to come home. When B arrives, A threatens to stab B unless B

succumbs to sexual relations. B pleads with A to wear a condom,

falsely telling A that she has AIDS.5

On the moralized baseline view, it seems that A also makes a coercive

proposal in other cases we have seen such as Abandonment, Lower Grade, and
Debt. By contrast, it seems that A does not make a coercive proposal in the

following cases.

Dating. A and B have been dating for some time, but have not had

sexual relations. A says, ‘‘I’m not willing to continue dating you if we

don’t have sex, so either we have sex or stop dating.’’

Escape. B is in prison for life. A, a prison guard, offers to help her

escape if she has sexual relations with him.

Landlord. A owns the apartment that B rents. B is several months

behind on her rent, and with few prospects of being able to pay.
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A tells B, ‘‘Have sex with me once a week until you pay up, or I’m

going to have you evicted.’’

Higher Grade. A, a professor, says, ‘‘Have sexual relations with me

and I will give you a grade two grades higher than you deserve.

Otherwise, you’ll get just what you deserve.’’

In the first set (Abandonment, Lower Grade, Debt), A’s declared unilateral

plan violates B’s moral or legal right not to be abandoned or to receive the grade

she deserves or to have her loan repaid. By contrast, A’s declared unilateral plan

does not violate B’s rights in the second set of cases, because B has no right that

A continue their dating relationship on her preferred terms or receive a higher

grade than she deserves or not to be evicted or to be allowed to escape.

My analysis of Higher Grade and Escape should not be misunderstood. It

is clearly wrong for A to make his proposal in these cases, even though A does

not propose to violate B’s rights if B rejects the proposal, and even though such

bribes might be welcomed by B. A professor violates his responsibility to his

institution and to other students by offering to trade grades for sex, and may

deeply insult B by suggesting that she does or might think about her sexuality

in ways she may abhor.6 A prison guard violates his obligation to society if he

helps a prisoner escape and commits an additional wrong if he trades that favor

for sexual services. But insults and bribes do not coerce. Assuming that the

proposals in Higher Grade and Escape are honest and credible (and are under-
stood that way by B), we should not treat B’s consent as not transformative on

grounds of coercion.7

In my view, Hiring is a more difficult case.

Hiring. A is the sole owner and proprietor of a restaurant, at which

the tips are very good. B applies for a job as a waitress. A says that he

will hire her only if she has sex with him.

Hiring exemplifies what is often called quid pro quo sexual harassment.

Although A’s proposal strikes me as coercive, it poses a problem for my

analysis, for A’s declared unilateral plan does not appear to violate B’s

rights. I assume that A is under no obligation to hire B even if she is the

most qualified. A could hire his less-well-qualified daughter if he preferred.

A might say, ‘‘I’m not proposing to harm B. Having sex with me is just a

condition of employment, as is wearing the designated uniform. If she doesn’t

like the terms, that’s fine with me. I’ll find others that do.’’ If this is right, then

the prohibition of quid pro quo sexual harassment must be justified on

grounds other than straightforward coercion.
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If Hiring, Lecherous Millionaire, and Indecent Proposal all involve non-
coercive quid pro quo offers, can we distinguish among them such that B’s

consent is not MT inHiring, but is MT in Lecherous Millionaire and Indecent
Proposal? I believe so, and I believe that this is to be explained, at least in part,
in terms of the social consequences of recognizing consent as MT in the

various contexts. Consider CMT from an ex ante perspective. It seems likely

that the class of potential employees will be better off if we disallow such

arrangements and refuse to treat B’s consent as MT. If, as in Hiring, sole
proprietors are not permitted to make such offers, they will still need to hire

and promote employees and will probably hire them without the sexual quid

pro quo. By contrast, it is not clear that the class of potential offerees will be

better off if proposers are barred from making their offers in Lecherous
Millionaire and Indecent Proposal, for if A cannot demand a quid pro quo,

it is unlikely that A will make any offer at all.

Deception

Although deception typically nullifies the transformative power of consent in

commercial contexts, caveat amator has been the traditional principle for

sexual relations. Several states criminalize deception with respect to a sexually

transmitted disease or impersonation of a husband. But such exceptions aside,

the law has been quite permissive with respect to sexual deception, and

prevailing moral norms somewhat but perhaps not all that much less so. It

is not clear why this is so. If we think that deception undermines one’s

capacity to act autonomously, then we ought to take sexual deception more

seriously.

There is some controversy as to the relative wrongness of various forms of

deception. We can distinguish between a statement (lie) that is technically

false and intended to deceive, a statement that is literally true but is intended

to deceive, and a failure to disclose relevant information. I am inclined to

think that the moral importance of differences between these forms of

deception is often exaggerated. Nonetheless, I will set this issue aside, save

to note that in some contexts—such as medicine and the sale of a home—we

require the physician or the seller not only not to deceive but also to positively

disclose relevant information. It is an open and interesting question as to

whether and when we should adopt a similar view about sexual relations.

Consider the following cases.

Gynecologist. A tells B that he will be inserting an instrument into her

vagina. Instead, he inserts his penis.
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Twins. A, whose identical twin is married to B, slips into B’s bed

while she is half asleep. B believes that A is her husband.

Talent Scout. Ameets B, an aspiring actress. A falsely tells B that he is

a talent scout for a Hollywood producer. A makes no quid pro quo

demands, but A believes (correctly) that B accepts his advances only

because she believes his story.

Sister. A has been having sexual relations with B’s sister,

unbeknownst to B. Although B would have rejected A’s

advances if she knew about this relationship, he says

nothing.

HIV. A makes advances. B asks A if he has been tested for HIV. A,

who has tested positive for HIV, tells B that he had a negative test 1

month ago.

Love. A and B are dating. A makes advances. B says, ‘‘I don’t want to

go further unless you really care about me.’’ A says that he does, but

later tells mutual friends that he was lying.

Marriage. A and B have been dating for some time, but have not had

intercourse. B tells A that she is ‘‘saving herself’’ for her husband.

A likes B but is a committed bachelor. A tells B that he intends to

marry her.

Vasectomy. A makes advances. B tells A that she has a problem with

the pill, so she’ll accept only if A wears a condom. A falsely tells B

that he had a vasectomy.

Single. A and B meet in a night class, and have several dates. B makes

it clear that she refuses to have sex with married men. A falsely tells B

that he is not married.

Cure. A, a hospital employee, tells B her blood tests indicate that she

has a serious disease, and that it can be cured by expensive and

painful surgery or by intercourse with an anonymous donor (who

turns out to be A) who has been injected with a serum. A and B meet

in a hotel and have intercourse.8

Pro Choice. A is a strong ‘‘right to life’’ advocate. B is strongly pro

choice and chooses not to be intimate with those who do not

support a woman’s right to choose. In response to B’s inquiry,

A lies about his view.
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B consents in response to A’s deception in all of these cases. In which cases

should we regard B’s consent as MT? The law has long distinguished between

fraud in the factum and fraud in the inducement. A commits fraud in the factum

when B is deceived as to what is done, as exemplified byGynecologist. A commits

fraud in the inducement when B consents to what she believes to be intercourse,

but does so formistaken reasons, such as (1) the purpose of intercourse (Cure), (2)
A’s nominal identity (Twins), (3) A’s characteristics (Single, Talent Scout,
Vasectomy, Pro Choice, HIV), or (4) A’s mental states (Marriage, Love).

Fraud in the factum is generally regarded as the more serious form of

fraud, although I think that ‘‘fraud’’ misdescribes a case such as Gynecologist.
It’s not that B is defrauded into consenting to sexual relations. She does not

consent to sexual relations, period. By contrast, the law has been reluctant to

regard fraud in the inducement as negating the transformative power of

consent. When an identical twin impersonated his brother, the woman’s

consent was considered sufficient ‘‘because she knew she was agreeing to an

act of intercourse.’’9 Richard Posner conjectures that if a woman is not ‘‘averse

to having sex with a particular man, the wrong, if any, is in the lies . . . rather
than in an invasion of her bodily integrity.’’10On this view, Vasectomy or even
Cure are not properly regarded as sexual offenses because B is not averse to

having sex with A. Posner also argues that there is less need to protect targets

from sexual deception than commercial deception, because prospective sexual

partners can choose to prolong courtships and investigate the personal qua-

lities of a suitor, whereas waiting and investigating are less viable and too

costly in the more hurried and impersonal relationships of the marketplace.

I am less sure. Consider Odometer.

Odometer. A sets back the odometer on a car before selling it to B.

We do not say that there is no criminal fraud inOdometer because B is not

averse to buying the nominal car from A and (merely?) misrepresents the

characteristics of the car. Posner might reply that A’s fraud inOdometer is serious
because B has suffered an identifiable economic loss, whereas B got the sexual

experience that she sought, say, in Single or Pro Choice or Sister. But that does
not show that sexual deception is not seriously wrong nor that it fails to cause

harm. Rather, it requires us to determine whether A’s action could be wrong or

harmful even if the deception does not detract from the synchronic experience,

say, because it is a violation of B’s autonomy or right to control the terms on

which she has sexual relations or will likely lead to subsequent regret.

It is hard to saywhy andwhen deception is sufficiently wrong so as to render

B’s consent nontransformative. Cordial interaction among human beings often
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seem to require that wemake statements that are less than fully honest or that we

fail to disclose information in which the other party might be interested. Indeed,

we regard some forms of deception as part and parcel of the sexual initiation and

negotiation. ‘‘Exaggerated praise, playful suggestions, efforts to impress, and

promises intended to reassure and trigger emotions (but not to be strictly

believed) are all part of the ritual of escalating erotic fascination that makes up

a ‘seduction’ in the colloquial sense.’’11 In addition, some forms of deception or

exaggeration may be integral to the sexual interaction itself. Do women behave

wrongly when they fake an orgasm or overstate their pleasure?

So the problem is this. If some sexual deceptions are to be regarded as

morally and legally permissible whereas others are not, how can we distinguish

between those two categories? The permissive approach to sexual deception

embodied in the law may derive in part from ‘‘line-drawing’’ difficulties. We

can probably draw a bright line around disease (HIV), pregnancy (Vasectomy),
and identity (Twins). At the same time, although I would regard Pro Choice,
Single, Marriage, and Sister as morally serious deceptions that may compromise

CMTM, they are not easily distinguished from deceptions that are less serious

‘‘puffing’’ or ‘‘storytelling.’’12 The permissive approach may also derive from

evidentiary difficulties. It is often difficult to establish what A said and whether

A was intending to deceive when he made his statement. And if we cannot

distinguish the serious from the trivial with sufficient clarity or establish who

said what, then we must either allow for at least some deceptions that are

impermissible or prohibit some that are permissible.

Given all this, there is some tendency to treat the mating game as akin to

negotiations in which we simply expect that people are not always truthful.

Nonetheless, we must be careful not to draw the wrong moral conclusion

from line-drawing and evidentiary difficulties, such as they are. Although

there may be good reasons to think that deception does not typically com-

promise CMTL, where we may assign the burden to B to protect herself,

I believe that many cases of deception may well compromise CMTM. Even if

the law should not regard A’s behavior as criminal in the cases just mentioned,

we may think that A is not morally entitled to proceed and that doing so is an

important violation of B’s sexual autonomy.

Competence

As a general rule, B’s token of consent is morally transformative only if she is

suitably competent, that is, only if she has the requisite emotional and

cognitive capacities. There are several ways in which CMT might raise
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questions about B’s competence to consent. Here I consider age and retarda-

tion. In the following section, I consider intoxication. Not surprisingly, I will

argue that CMT do not specify a univocal set of psychological requirements. If

a retarded adult with a mental age of 13 can give MT consent to sexual

relations, it does not follow that a normal 14-year-old can also give MT

consent. As I have argued, CMT are the output of moral argument that will be

sensitive to the implications of adopting those criteria in various situations.

Most states forbid sexual relations on the basis of age, even when the

younger party gives an unambiguous, undeceived, and uncoerced token of

consent. Some states also criminalize sexual relations when there is a signifi-

cant age differential between an adolescent and the partner. If we map the

prevalence of teenage intercourse onto existing statutes, there are at least 7.5

million incidents of statutory rape per year.13 But positive law aside, when

and why should we regard the consent of a young person as invalid?

Consider the following cases

Chat Room. A, 33, and B, 14, have met in an Internet chat room.

They agree to meet in a motel and have intercourse.

Sweethearts. A, 15, and B, 15, are high school sweethearts. They

frequently have sexual relations.

Spur Posse. A is a 17-year-old member of the ‘‘Spur Posse,’’ a group in

which boys compete to have intercourse with as many girls as

possible. B is a 14-year-old high school freshman who does not know

about the group. She is flattered by A’s attention and deceptions.

Child. B is a 9-year-old girl. A is an 18-year-old friend of B’s older

brother. A says, ‘‘Did you know that it feels good if I put my penis

into your vagina? Do you want to try it?’’ B says, ‘‘OK.’’

Sitter. B is a 14-year-old who babysits for A’s child. B has an

enormous adolescent crush on A (34). When A is driving B home

one evening, B says, ‘‘I’m a virgin, but they say older men are better.

Would you teach me about sex?’’

In which cases are sexual relations morally permissible? In which cases

should we regard sexual relations as legally permissible? These are different

questions. I am inclined to think that (barring more details) A’s behavior is

morally impermissible in all but Sweethearts and that Spur Posse may

compete for low position on the moral ladder. I also think that while A’s

behavior should be legally impermissible in Child, Sitter, and Chat Room,
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it is arguable that the law should go the other way in Spur Posse even if it is

morally worse.

Our legal and moral practices invoke age criteria because age is a useful

proxy for psychological capacities that are relevant to the validity of consent

and it is not feasible to assess those capacities on a case-by-case basis. The sorts

of psychological capacities required for competent consent are always a

function of the subject of the consent. We allow youngsters to make many

decisions, even given their relatively low cognitive and emotional capacities,

so long as we do not think wrongful decisions are likely to be seriously

harmful. Is it harmful for young girls to engage in what would otherwise be

described as consensual sex? It has been suggested that sex by minors is no big

deal, that ‘‘coitus occurring after puberty, willingly undertaken by the girl,

and representing the fulfillment of a normal physiological need, probably

cannot in itself harm her.’’14 By contrast, it has been argued that sexual

interactions are ‘‘by definition, serious undertakings’’ that are fraught with

grave risks of injury and harm to vulnerable girls.

It is an empirical question as to whether sex by young minors carries a

high risk of harm and whether, as seems likely, that harm is sensitive to the age

disparity between the parties. Here there is some reason to err on the side of

protecting negative autonomy. If minors are prohibited from having sexual

relations when very young or with older males, we would not be imposing a

long-term deprivation. True, they can never recover the lost experiences of

sexual encounters that did not occur, but minors will get older and will then

be able to have sexual relations more or less as they desire.

Michelle Oberman is concerned that a legal or moral regime that regards

an adolescent’s consent to sex as invalid might have untoward effects on

abortion rights.15 She is right to be concerned. It is not easy to say why a

14-year-old should be regarded as sufficiently mature to make her own

decision about an abortion, but not sufficiently mature to choose to have

sexual relations, get a tattoo, or have cosmetic surgery. Although I am not

concerned here to defend this combination of policies, my approach to CMT

shows why this is at least a coherent position. Although a person’s cognitive

and emotional capacities are relevant to CMT, there is no one-to-one corre-

spondence between one’s capacities and the moral decision as to whether to

regard one’s consent as MT. And there are several differences between abor-

tion and sexual relations that might justify distinguishing the cases. First,

there are practical considerations. Because abortions are relatively infrequent,

it is possible to conduct ‘‘judicial bypass hearings’’ that evaluate the minor’s

ability to choose on an individual basis. It is hard to see such a policy working

with respect to sexual relations. Second, there is an important distinction
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between the ‘‘positive autonomy’’ costs in abortion and sexual relations. To

fail to respect a teenager’s positive autonomy to engage in sexual relations

requires her to abstain. To fail to respect her positive autonomy to secure an

abortion is, in effect, to require her to carry a fetus to term. Given this

distinction, it is arguable that we have more reason to err on the side of

positive autonomy with respect to abortion than with respect to sex.

The main point is that we cannot come to firm conclusions as to whether

a minor’s consent is MT on the basis of philosophical considerations alone.

We need to know more about the decision processes of minors and the extent

to which they are capable of making reasonable decisions about their long-

term interests. We need to know more about the way minors are affected by

sexual relations or would be affected under alternative social arrangements.

Let us now consider retardation. Teresa was 16 years old, enrolled in the

eighth grade. She was diagnosed as retarded when she was 3, and had an IQ of

59. She met Adkins, who was 27, in a local mall, where they exchanged

telephone numbers. Teresa’s mother subsequently overheard a telephone

conversation between Adkins and Teresa, took the phone, told Adkins

about Teresa’s retardation, and also told him to leave her alone. The next

day, Teresa phoned Adkins and asked him to meet her at a store. They met,

went to Adkins’s home, had intercourse twice, ate dinner, watched television,

and fell asleep. They were discovered when Teresa’s mother notified police

that her daughter was missing.16 Adkins was convicted under a Virginia

statute that makes it illegal to have sexual relations with one who has a

mental impairment that prevents the impaired person from ‘‘understanding

the nature or consequences of the sexual act . . . and about which the accused

should have known.’’17 Bracketing the issue of age, should we regard Teresa’s

consent as MT?

Consider these cases.

Retardation. A is a somewhat ‘‘nerdy’’ 17-year-old virgin who would

like to have his first time with someone nonthreatening. He is

friendly with B, a 19-year-old neighbor, who is moderately retarded.

A says, ‘‘Do you want to see what it’s like?’’ B responds, ‘‘OK, if you

want to, but don’t tell my mother.’’

Friends. A and B, both 24, are both moderately retarded and like

each other. A proposes that they have intercourse.

Should we regard B’s consent as MT in these cases? If retarded females

typically end up feeling very hurt in such cases because they do not under-

stand how sex will affect them, then there would be reason not to regard
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their consent as MT. But suppose that they do not. Suppose that most

retarded females (at a certain level of retardation) understand the phy-

siology of sexual relationships, that they typically enjoy the sexual encoun-

ters that they experience as consensual, and that they do not typically regret

their sexual encounters. We might have reason to protect them from disease

and unwanted pregnancy (for their sake), and we might also worry about

the costs to society imposed by disease, pregnancy, and offspring. But

under the assumption that allowing retarded females to engage in sexual

relations is not (ex hypothesi) bad for them, we should expect CMT to

regard their consent as MT.

To put the previous point in now familiar terms, we have reason to be

concerned to facilitate the (albeit limited) positive autonomy of the retarded

as well as to protect them from predators. Although the moderately retarded

may have cognitive competence that is no greater than those of nonretarded

minors, there is more reason to be concerned about protecting the positive

autonomy of the retarded. If we say that minors are unable to give transfor-

mative consent, we do not preclude sexual experience over the course of their

lives. Minors get older. By contrast, to say that a retarded female cannot give

transformative consent is to deny her permanently the opportunity to legiti-

mately experience intimacy and sexual pleasure.

Would CMT draw a distinction between Retardation and Friends? In
Retardation, it is arguable that a nonretarded male is ‘‘taking advantage’’ of or

exploiting the retarded woman, but there is no coercion. In Friends, there is
no hint of exploitation, advantage taking, or inequality. Despite these differ-

ences, I am not sure that we would want to draw a sharp distinction between

the cases with respect to MT.We do not want to say that retarded persons are

only permitted to have sexual relations with other retarded persons or, unlike

nonretarded persons, that the retarded are only permitted to have sexual

relations in the context of an enduring relationship.

Intoxication

The question is this: Is it permissible for a male to have sexual relations with a

woman who consents after becoming voluntarily intoxicated? For present

purposes I shall assume that B gives an unambiguous (verbal or behavioral)

token of consent. I set aside those cases where B consumes or (knowingly or

unknowingly) ingests a substance that renders her unconscious or semi-

conscious. I also set aside cases such as Partying, where B gives sober consent

at Time 1, which is followed by intoxicated consent at Time 2.
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Partying. A and B have dated, but have not had sex. A says, ‘‘Is

tonight the night?’’ B says, ‘‘Yeah, but let’s have a few drinks

first.’’ Later on, B gets quite high and responds positively to A’s

advances.

Now some think that if a woman consents while she is (severely) intoxi-

cated, her consent is necessarily invalid because intoxication undermines the

capacity requirements of MT consent. End of story.18 Call this the intoxica-
tion claim. By contrast, some think that if a woman is responsible for her

intoxicated behavior, it follows that she is responsible for what she does while

intoxicated and, therefore, that her intoxicated consent must be treated as

MT. Call this the responsibility entails MT claim. I will argue that we are not
required to accept either claim.

To fix ideas, consider the case—I shall refer to it as Brown—of Adam

Lack and Sara.19 Sara (a pseudonym), a Brown University freshman,

consumes approximately 10 shots of vodka in her dorm room one

Saturday night. She walks a few blocks to a Brown crew party, then to

a fraternity house to see someone she had been dating. Adam finds Sara in

a friend’s room lying next to some vomit. Adam asks Sara if she wants a

drink of water. Sara says yes. Adam gets her some water. They talk. Adam

asks Sara if she wants to go to his room. She says yes. Sara follows Adam

to his room without assistance, kisses him, and begins to undress him.

Sara asks Adam if he has a condom. He says yes. They have sex. They talk,

smoke cigarettes, and go to sleep. In the morning, Adam asks Sara for her

phone number, which she provides. ‘‘It took a while for it to actually set

in,’’ Sara says. ‘‘When I got home, I wasn’t that upset. The more I thought

about it, the more upset I got.’’ Three weeks later, and after Sara sees a

‘‘women’s peer counselor’’ in her dormitory, Sara brings charges against

Adam Lack. According to the Brown University Code of Student

Conduct, one commits an offense when one has sexual relations with

another who has a ‘‘mental or physical incapacity or impairment of which

the offending student was aware or should have been aware.’’

The present question is not whether Adam Lack violated the

Brown University Code of Student Conduct. It is arguable that if, as

Adam claimed, Sara asked if he had a condom, then she could not have

been that intoxicated. That issue aside, the present question is whether we

should accept the animating principle of this provision: Should it be

regarded as morally, institutionally, or legally impermissible to have

sexual relations with a woman who consents to sexual relations while

intoxicated?
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Consider the following cases.

Inhibitions. A and B have dated. B has said that she’s not ready for

sex. From her own experience and from other sources, B knows that

alcohol consumption distorts her judgment. B consumes several

drinks at a party.When A proposes that they have sex, she feels much

less inhibited than usual and half-heartedly says, ‘‘There has to be a

first time.’’

Fraternity Party. B is a college freshman. She has never had much to

drink. She attends her first fraternity party and is offered some

punch. She asks, ‘‘Does this have alcohol?’’ A responds,

‘‘Absolutely.’’ She has several glasses and becomes quite high for

the first time in her life. When A proposes that they go to his room,

she agrees.

Spiked. B attends a fraternity party for the first time. There is a keg of

beer and a bowl of punch that has been ‘‘spiked’’ with vodka but is

labeled nonalcoholic. B has several glasses of punch, and becomes

quite high. When A proposes that they go to his room, she agrees.

Dutch Courage.A and B have dated. B is a virgin, and feels frightened

about sex. Believing that she will never agree to sex if sober, she

consumes four drinks in an hour. After some kissing and petting,

A says, ‘‘Are you sure it’s OK?’’ B holds up her glass, smiles, and says,

‘‘It is now.’’

I will not pursue in detail the question as to why intoxication might

compromise the transformative power of consent. We may, for example,

think that B is not acting as fully autonomous when intoxication weakens

her ability to govern her actions by the reasons that she accepts. And I will

assume for the sake of argument that B’s judgment is sufficiently distorted by

her consumption of an intoxicant that her consent would not be MT if the

intoxicant had been surreptitiously administered to B by A, as in Spiked.
As we have seen, cases of intoxicated consent come in various degrees of

voluntariness or self-inducement. In some cases, B consumes the substance

with the specific intention that it alters her psychology (Dutch Courage). In
other cases, B intentionally consumes a substance with the knowledge that it

may affect her desire or judgment but does not intend this effect (Inhibitions)
or, perhaps, anticipate its effect (Fraternity Party, Brown). As a matter of

positive law, the voluntariness of B’s intoxication has generally been regarded
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as constituting a defense for the defendant.20 But the question for us is

normative: Should B’s consent be treated asMT if B is voluntarily intoxicated?

Let us assume that B is responsible for becoming intoxicated and can also

be held responsible (at least in a general way) for what she does while

intoxicated even if she then lacks the mental capacities that are normally

assumed as required for ascriptions of responsibility. If we are justified in

treating B as morally responsible for her decision to become intoxicated or for

her (voluntary) intoxicated behavior, then we can reject the intoxication

claim. It is perfectly coherent to claim that if B is responsible for her intoxi-

cated behavior, then CMT can treat B’s intoxicated consent as MT. Should

we then accept the responsibility entails MT claim? If we can say that B is

responsible for her intoxicated consent, does it follow that we must treat her
consent as MT?

Heidi Hurd believes so. She argues that if we hold people responsible for

their criminal behavior, then we should treat B’s consent as MT. ‘‘On pain of

condescension, we should be loathe to suggest that the conditions of respon-

sibility vary among actors, so that the drunkenman who has sex with a woman

he knows is not consenting is responsible for rape, while the drunken woman

who invites sex is not sufficiently responsible to make such sex consensual.’’21

I disagree. First, it is entirely possible that the mental capacities that are

required for responsibility for criminal wrongdoing are different from and

less robust than the mental capacities that are required for responsibility for

consent. Second, and more generally, the normative upshots of ascriptions of

responsibility are fundamentally open-ended. It is a mistake to think that to

be held morally responsible for one’s choices is to be required to internalize all
the consequences of that behavior. If I choose to ski or eat ice cream, I assume

an extra risk of a broken leg or heart disease. It does not follow that I should

bear all the medical costs of such conditions. Similarly, it is perfectly coherent

to argue that B is responsible for her intoxicated behavior, but not for all of its

possible upshots and, in particular, not for rendering it permissible for A to

take advantage of her intoxicated consent.

Given this, I believe that we can reject both the intoxication claim and the

responsibility entails validity claim. I believe that it is an open question as to

whether we should regard intoxicated consent as MT and that it will not be

settled by ‘‘moral logic.’’ To see how we might answer that (open) question, it

will be helpful to step back from sexual relations and consider other contexts

of consent. Consider consent to a medical procedure.

Cancer. B has an appointment to see A, her physician, where she

expects to receive the reports of a biopsy. Because she is very anxious,

214 DOMAINS OF CONSENT



she has several drinks before her appointment. A tells B that she does

have cancer and recommends surgery. A presents a consent form.

B signs.

It seems entirely reasonable that B’s intoxicated consent in Cancer should
not be treated as MT if B’s intoxication is or should be evident to the

physician. A cannot say, ‘‘She was drunk when she came in to sign the consent

form. She’s responsible for her intoxication, not me. End of story.’’ We need

not and do not say that B’s responsibility for her intoxication entails that her

intoxicated consent to a medical procedure must be treated as MT. Rather,

we ask whether the balance of moral reasons favors treating a patient’s

intoxicated consent to major surgery as MT, and (I think) we are inclined

to say it does not.

Consider intoxicated consent in a commercial context.

SUV. A and B go out drinking. When A sees that B is very

intoxicated, A proposes to buy B’s car at 50% of its market value.

B accepts.

Although the traditional rule about intoxicated consent to a contract goes

some distance toward treating intoxicated consent as giving rise to a binding

agreement, current doctrine holds that a contract made by an intoxicated

person is voidable ‘‘if the other party has reason to know that the intoxicated

person is unable to act in a reasonable manner in relation to the transaction.’’22

On this view, the contract in SUV might be unenforceable. The contract law

approach is revealing. In deciding whether to treat B’s intoxicated consent as

binding, contract law shifts the focus from B’s responsibility for her intoxi-

cated behavior to the question of whether the ends served by a regime of free

contracting would be promoted or undermined if intoxicated agents were

held to their bargains. There may be reasons of fairness and utility that favor

treating B’s contract as unenforceable if she is severely intoxicated and A

knows or should know this, but not if A cannot reasonably be expected to

know this. If B’s intoxication were ‘‘sufficient to diminish the intelligence, and
the party dealing with the intoxicated person knowingly made use of the

situation in order to induce the bargain,’’ it may be better to assign the burden

of B’s intoxicated consent to A and regard such contracts as unenforceable.

We have considered two models—medical consent and contracts—in

which intoxicated consent is not necessarily treated as MT, but they may not

constitute useful models for consent to sexual relations. So consider two

activities that are arguably closer to sex: getting tattooed and gambling.

Many states prohibit tattooing of an intoxicated person.23 These statutes do
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not distinguish between voluntary and involuntary intoxication. If the client

is intoxicated, the tattoo cannot be performed. These statutes reflect the view

that even if B is responsible for becoming intoxicated, it does not follow that

we must treat B’s consent as MT.

Would a similar approach make sense with respect to sexual consent? It

might be argued that getting tattooed is a more serious matter than having sex.

One can have drunken sex and be sober in the morning and arguably no worse

off for it. If one gets a tattoo while drunk, one may be sober in the morning

but the tattoo will be relatively permanent. On the other hand, sex involves

the risk of pregnancy and disease, whereas (sterile) tattoos do not. And so it is

not clear that the potential harmful effects of tattoos are more serious. I am

not concerned to justify the prohibition of intoxicated consent to tattoos or to

argue that CMT would treat the two sorts of consent in a similar fashion. But

if one thinks that the states are justified in taking a harder line on intoxicated

consent to tattoos than intoxicated consent to sex, one must be prepared to

justify that distinction.

Consider gambling. It might be argued that an intoxicated gambler

should be able to recover her losses on the grounds that a wager between a

gambler and a gambling establishment constitutes an implied contract that is

voidable on grounds of intoxication.24 Not surprisingly, the standard legal

view is that the gambler absorbs the risk of her intoxicated judgment, that her

intoxicated consent is MT. Is this the right view?

We might consider what rule about intoxicated gambling would be

chosen by gamblers ex ante. Suppose that potential gamblers were given a

choice between a rule that treats gambling losses incurred while intoxicated as

recoverable and a rule that treats them as nonrecoverable and that the con-

sequences of adopting both rules were well understood. What would they

choose? I suspect that most would choose the nonrecoverable rule, for unless

their losses were nonrecoverable, casinos would be reluctant to allow them to

both drink and gamble, particularly given that it might be very difficult to

monitor a gambler’s sobriety before each gambling transaction (imagine a hall

of people at slot machines).

Suppose this is right. Is sex like gambling? Sex is not like gambling in

some respects that tell in favor of a stricter approach to intoxicated sex than

intoxicated gambling. First, people who enter a casino intend to gamble

before they become intoxicated, but women who find themselves in sexual

situations do not necessarily intend to have sexual relations before they

become intoxicated. Second, while it may be unreasonable to expect casino

personnel to monitor each gambler’s alcohol level before each gambling

transaction, it is arguably not unreasonable to expect potential sexual partners
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to monitor each other’s level of intoxication. Third, it is arguable—although

by no means certain—that the emotional and physical harms consequent to

intoxicated consent to sexual relations are greater than the various harms

consequent to intoxicated gambling.

On the other hand, sex is like gambling in some respects that tell in favor

of a similar or more permissive rule about intoxicated consent to sexual

relations. People do like to gamble, ex ante, even when they regret having

gambled ex post, and much the same is true for sex. Indeed, whereas most

gamblers lose on a given day (intoxicated or sober) and almost all gamblers

lose over the long run, many intoxicated sexual relationships are pleasurable

and do not typically involve significant physical or psychological harm.

Rather, drinking to the point of at least moderate intoxication may be crucial

to what some regard as a desirable sexual and social experience. Without

wanting to minimize either the risks incurred or the distress experienced by

women in cases such as Brown, we should not focus exclusively on the cases

that go badly. We must recognize that many women as well as men inten-

tionally become intoxicated precisely to reduce their inhibitions. Given that a

decision to regard intoxicated consent as invalid would limit the positive

autonomy of women to engage in sexual relations while intoxicated, if that is

what they wish to do, we cannot say that something like the Brown University

policy enhances women’s autonomy.

Would CMT endorse something like the Brown University policy? We

need to know whether women are likely to enjoy sexual relations while

intoxicated and, more important, how they tend to feel about it in retrospect,

particularly given that sexual relations can lead to pregnancy and disease that

would otherwise have been avoided. Here, too, we can ask what rule about

intoxicated consent would be chosen by women ex ante. If women would

prefer a ‘‘gambling’’ regime that allows them to become intoxicated and

engage in sexual relations so long as they actually token consent, then that

would tell in favor of such a regime. If women would prefer a ‘‘tattoo’’ regime

in which their intoxicated consent is never treated as MT, then that would tell

in favor of a less permissive regime. We can’t decide on the best account of

CMT without answering these sorts of questions.

Conclusion

I am painfully aware that I have not resolved the question as to when consent

to sexual relations should be regarded as MT, but I hope to have successfully

shown that the question as to when we should regard it as morally or legally
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impermissible to engage in sexual relations will not be settled by metaphysical

or conceptual investigations into the meaning of consent or abstract appeals

to moral theory. It will be settled by moral reasoning that is responsive to the

variety of situations that people encounter and that is informed by empirical

investigation.
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9
Sex, Law, and Consent

Robin West

Liberal legal theory primarily, and liberal feminist legal theory derivatively,

have jointly shaped much of our contemporary understanding of the various

relations between sex and law. At the heart of that familiar liberal legalist

paradigm is the distinction between consensual and nonconsensual sex. That

distinction serves two central purposes. First, the absence or presence of

consent demarcates, broadly and imperfectly, sex that should be regarded as

criminal from that which should not. Nonconsensual sex, generally, ought to

be regarded as rape, or, if not rape, as a lesser but still quite serious sexual

assault.1 To whatever degree, and it is still considerable, the law fails to

criminalize nonconsensual sex; to that degree, according to liberal legal

theorists and reformers, the law should be criticized and changed. So, for

example, not only forcible, violent sex between strangers, but also (liberals

argue) nonconsensual but nonviolent sex between dates or cohabitants; non-

consensual marital sex; sex coerced through particularly egregious fraud; sex

imposed upon unconscious, intoxicated, or mentally incapacitated victims;

and sex coerced through implied threats of future violence, or of a nonviolent

violation of rights—all of this sex should be understood as some degree of

criminal sexual assault, regardless of whether or not the sex is accompanied by

force, regardless of whether or not the woman resisted, and—at least for some

liberal reformers—regardless of whether or not she verbally expressed her

nonconsent. Liberal feminists fromHarriet Taylor and John S.Mill2 from the

nineteenth century to Susan Estridge, Michelle Anderson, and Stephen
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Shulhofer of the twentieth and twenty-first3 have generally pressed for

broader definitions of rape and sexual assault and broader enforcement of

existing laws so as to bring the law on the streets and in the bedrooms in line

with this basic moral claim: Nonconsensual sex is wrong in all circumstances,

and so wrong as to be properly regarded as a serious crime.

The second purpose, implicit rather than explicit, served by the distinc-

tion between consensual and nonconsensual sex, within liberal legalism is

rhetorical rather than legal, and might best be called that of ‘‘legitimation.’’

Liberal legal scholars typically, if not invariably, urge not only that consensual

sex should not be criminal, but also that legal regulation of any sort, including

the imposition of civil sanctions, and perhaps nonlegal community disappro-

bation or political critique likewise, is uncalled for. We should loosen, or

liberalize, and perhaps entirely prohibit, unduly moralistic regulatory control

of all consensual sex, whatever the source of the regulation, and whatever the

target. Thus, over the last 30 years, liberal scholars and reformers have argued

that the production and consumption of pornography should be insulated

against regulation, so long as all sexual acts required for its production (and

consumption) were consensual,4 that obscenity regulations premised on

offense to community morality should be likewise eliminated entirely or

severely cut back,5 that prostitution should be decriminalized and if regulated

at all only toward the end of protecting the health of participants,6 that

consensual sex between partners of the same gender should be constitutionally

protected against state regulation,7 that the availability of the right to marry

should not depend in any way on the sexuality, the gender, or the sexual

practices of would-be participants,8 that contraception and abortion should

be freely and fully available and the right to obtain them should be constitu-

tionally protected against regulation,9 and that sexual harassment laws should

be read narrowly so as to protect consensual sex and sexual speech in work-

places and in schools.10 Consensual sex, perhaps quintessentially for con-

temporary liberal legalists, wherever it happens, and whatever its form, and

whatever the motivation—whether it be in cars, in bordellos, or on screen

sets; whether it be between persons of the same sex, opposite sex, or no

discernible sex; whether it be anal, oral, vaginal, missionary, marital, non-

marital, vanilla, nonvanilla, sadomasochistic, or something other; whether it

be for pleasure, for reproduction, for money, for status, for friendship, or for

the approval of one’s peers—should be deregulated. It ought to be left alone:

by law, by the community, by various would-be moral censors, and by

politically motivated interrogators.

Arguments for deregulation of consensual sex vary, depending on dif-

ferent strands of liberalism, but all, in some way, rest on the legitimating
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function of consent to sex. Within libertarian legal theory, the point is

familiarly put in terms of victimless crimes and undue state paternalism:

If two or more parties consent to sex, then the sex is victimless, and therefore

any state regulation—whether criminal or civil—would be paternalistic and

unwarranted.11 For more traditional Millian liberals, the reason has more to

do with individual autonomy, or identity, than with the dangers of state

regulation: The sexual activity to which we consent is akin to expression, and

is central to one’s conception of the good life; to interfere with it is to interfere

with an important dimension of individual autonomy.12 From the sometimes

aligned normative law-and-economics camp, the claim is more sweeping:

Assuming no third-party effects, and assuming competent parties, any con-
sensual sexual transaction—sex for money, sex for pleasure, sex for a favor, sex

for protection, sex for shelter, and so on—as is true of any nonsexual

consensual transaction, is presumptively of positive value to both parties; if

it weren’t, why would they consent to it?13 And, if it is presumptively of

positive value to both parties and no one else is hurt, then it is value, wealth, or

efficiency maximizing. Liberal feminists add a feminist twist to all three

arguments: Denial of the worth of consensual sex has often been accompanied

by and sometimes been motivated by a vitriolic denial of the equal worth of

women’s sexuality and capacity for sexual pleasure.14

Thus, consent to sex renders the sex that follows victimless, central to

autonomy and identity, of positive economic value, and emblematic of the

equal worth of she who gives it. The arguments converge, though, on a

common conclusion: Consensual sex, because it is consensual, ought to be

not only noncriminal but also shielded from legal regulation and moral or

political critique. To regulate consensual sex acts or render them the object of

civil sanctions or even community disapproval is at best undue state or

community intervention—overly paternalistic, voyeuristic, nanny-state-ish,

inefficient, moralistic, or just unnecessary—and at worst disruptive of the

creation of value, autonomy sapping, identity robbing, equality compro-

mising, and virtually by definition coercive. Consent legitimates the sex that

follows, the effect of which is to insulate it from not just criminalization, but

more broadly, from legal regulation likewise.

The liberal (and liberal feminist) reliance on consent as demarcating the

distinction between sex and rape has attracted a good bit of critique, not only

from defenders of more traditional and more restrictive definitions of rape

(that require, in addition to or instead of lack of consent, the use of force by

the perpetrator and resistance from the victim, and still impose numerous

restraints on the criminality of marital sex), but also from radical strands of

feminism, and more recently, from queer theory. The broadly legitimating
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role consent plays within liberal understandings of sex and law has not

attracted nearly as much critical attention, either from feminists, queer

theorists, or liberals themselves. In the bulk of this piece I would like to

suggest some reasons why it might be worth our while to reverse this trend.

Consent works relatively well, I will argue, as the demarcation of noncriminal

from criminal sex; or at least, radical feminist and queer theoretic arguments

against it are unconvincing. By contrast, the political and moral legitimation

of wide swaths of sexual behavior that is affected by the liberal deregulatory

projects, more or less given a pass by liberalism’s left-wing and feminist critics,

has quite real and relatively unreckoned costs.

One such cost, and the only one I will elaborate in this chapter, is that

here as in other spheres of life legitimation effectively renders invisible—and

in some versions of liberalism, even incoherent—what may be significant

harms caused by the conduct so legitimated. More specifically, I will argue

that consensual sex, when it is unwanted and unwelcome, often carries harms

to the personhood, autonomy, integrity, and identity of the person who

consents to it—and that these harms are unreckoned by law and more or

less unnoticed by the rest of us. The possibility that the liberal valorization of

consensual sex that is so central to liberal deregulatory projects legitimates

these harms ought to concern us far more than it has, at least to date. That

doesn’t mean we should seek to broaden the definitions of either sex crimes or

the contours of private law so as to punish or compensate for a wider range of

conduct. I do not think we should or could. We do, though, need a better

understanding of the relation between our understanding of what is criminal

or tortious behavior and why—and what that does, or doesn’t, imply about

the value, worth, and pleasures of our noncriminal sexual behaviors.

The chapter is organized as follows. As noted, the first part of this four-

part chapter argues briefly that both the (relatively new) queer theoretic and

the (getting on now) radical feminist arguments against the liberal reliance on

consent as the demarcation between rape and sex are misguided. They both

fail to grapple with the distinctive harms that come from a sexual perpetrator

overriding the will of a weaker partner, although they do so for opposite

reasons and with drastically different consequences. The remainder of the

chapter concerns the legitimating role of consent in liberal conceptions of law

and sex. In the second part, I will describe, or at least delineate, one specific

type of harm—the harm caused by unwanted and unwelcome but never-

theless fully consensual sex—that the legitimation of consensual sex has the

consequence of denying or at best obfuscating, and argue why those harms are

important, even if they are not and should not be the target of criminal

sanction. In the third part I will try briefly to account for our relative failures
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to better understand them. Specifically, I will explore some of the reasons they

have generally escaped the notice not only of liberal legalists concerned with

rape and rape law reform but also of liberalism’s critics, primarily radical

feminists and queer theorists. Finally, in the conclusion I will suggest that

those are not good reasons, and that we—meaning legal theorists, and not

only moral or political philosophers—should focus more than we do on

consensual sexual harms and their relation to law, in the intimate sphere, no

less than we do in our political and economic lives.

Consent and Rape

As is fairly well known, beginning in the 1980s, radical feminists in law and

outside of law, but most forcefully Catherine MacKinnon, have argued in

various ways that the sharp line drawn by liberals between consensual and

nonconsensual sex falsifies the degree of coercion imposed upon women by

men in our ordinary sexual lives.15 That which is perceived as consensual sex,

according to this now familiar radical feminist critique, is more often than

widely believed the result of coercive forces, ranging from believable threats of

future violence, to social or economic pressures, to a ubiquitous sexualized

and pornographic culture that only somewhat paradoxically forces women

and girls to consensually give it up, and all the better if they do so desirously.

Echoing Marx’s parallel accounting of the role of consensuality in labor

relations,16 MacKinnon and other radical feminists argued that in the

sexual sphere no less than in the economic, ‘‘consent’’ is not a meaningful

marker between autonomy and coercion. Thus, radical feminism tended to

conflate consensual and nonconsensual sex, finding all of it the product of

coercion.

Radical feminist critiques of consent and of rape law have garnered an

enormous response, both from liberals and from liberal feminists, the former

arguing that the radical position, if codified in law, would overcriminalize

nonviolent and sometimes only reckless or negligent behavior, and the latter

that the radical position (whether or not reflected in law) denies women’s

‘‘agentic’’ power, feeds pernicious stereotypes of women incapable of saying

no to unwanted sex, and implicitly, and wrongly, assumes women’s strong

aversion to sex generally.17 I am not going to pursue those arguments here

(I have elsewhere).18 I want to focus instead on what I think is a problematic

feature of the radical feminist critique of the liberal paradigm that for various

reasons has not been much addressed, either by liberals or liberal feminist

theorists, to wit, that the radical feminist critique of rape law denies the
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distinctiveness of the experience of nonconsensual sex, and hence, the distinc-
tiveness of its harms. Even if we assume, that is, that there is a good deal of

coercion in the background conditions that produce consent to sex (just as

there is a good deal of coercion operating in the background conditions that

produce consent to alienating labor, or consent to bad governance), it doesn’t

follow that consensual and nonconsensual sex are in all ways the same, or that

the ‘‘coercion’’ is or feels qualitatively similar, or that the harms they occasion

are not different. Thus, there is a quite real felt difference between those

coercive forces that elicit consent—no matter how bad the bargain struck—

and the coercive force employed by an actor who overrides or ignores the lack

of consent. It is not necessarily a difference in the degree of harmfulness; as

I will argue below, the former might in the long run be more damaging and to

more people than the latter. It is, though, a difference in qualitative experi-

ence, and there are real costs involved in conflating them.

Being burgled in one’s home, or robbed on the street, feels different

than being exploited by an unscrupulous employer in an unequal and

capitalist economy. Robberies occasion a fear that one will be killed—

that one’s existence, and not just one’s dignity, will be obliterated. It is

traumatic and frightening in a way that exploitation is not. It is a departure

from the normal course of life, which, however exploitative the conditions

of one’s life might be, does not include a constant fear that one will be

killed in the next few seconds. It is upsetting for just that reason, in a way

that exploitation is not; exploitation, after all, may well be the norm against

which the trauma of a robbery stands in relief. That does not make the

robbery, all things considered, worse than economic exploitation:

Exploitation in an underpaid and alienating job through the course of

adulthood might well be far more damaging than having been the victim of

a one-time robbery, in the long run. Certainly, exploitation is more

insidious, more invisible, and more easily masked—it’s harder to name

and blame both the harm and the perpetrator. Constant workplace exploi-

tation may also be, in the long run, more important politically than

occasional robberies: The very phenomenon of private sphere economic

exploitation unchecked and largely unregulated by an unconcerned state

suggests the existence of an unjust community, an unjust social structure,

and an unjust legal regime, while the robbery or burglary suggests aberrant

behavior, against which both the interests of that unjust legal regime and its

exploited citizens are jointly aligned. A trauma, once identified, can be

recovered from, and both the state and the citizen have a stake in seeing

that they don’t happen, that they are both deterred and compensated. An

unjust social order—maybe not.
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The same is true of sex. Heterosexuality may well be compulsory in all the

ways argued by Adrienne Rich in her classic mid-seventies essay19: Girls are

given no or little choice but to enter the world of heterosexuality, the culture

willy-nilly propels all of us toward early heterosexual intercourse (social

conservative resistance notwithstanding), and men and boys feel an entitle-

ment while women and girls feel an imperative to participate—and all of this

is reinforced explicitly by a constant stream of cyber and real-space porno-

graphy, and then underscored, rather than meaningfully challenged, by main-

stream religion traditions, that may quibble over the timing and

circumstances of the compulsion, but hardly over the central command:

While pornography pushes girls and women to submit to sex across the

board, religious tradition dictates that women should become wives, who

then must and should submit to their husbands’ sexual demands, virtually

world over and for most of recorded history. That’s a lot of coercion. If there’s

any truth at all to this account, then it’s sensible enough to say that what that

coercion produces is an awful lot of consent to an awful lot of dreadful sex; I’ll

argue as much explicitly in the next section.

Forcible rape, however, is ‘‘coercive’’ in an entirely different way. The

physical invasion of the self and body, the interruption and denial of sover-

eignty over one’s physical boundaries that the invasion entails, the fear of

death foremost in the mind of the victim, the sure knowledge that one’s will is

irrelevant, the immediate and total reduction of one’s self to an inanimate

being for use by another, and the sustenance of multiple injuries, both vaginal

and nonvaginal, internal and external—all of this, simultaneously experi-

enced, typify and constitute the experience. The experience of the compulsion

of which Adrienne Rich spoke might share in some of these features, but the

contrasts swamp the shared point of contact. The compulsion in ‘‘compulsory

heterosexuality’’ creates constricted identities, and expectations, and certainly

social roles, all of which in turn might elicit consent to sex. The latter—the

coercion used by a rapist at knifepoint, at gunpoint, or with overpowering

threats of force—overrides the lack of it. The sex that results from compulsory

heterosexuality, whatever else it is, is consensual, as we normally use the term

and certainly as the law understands it. The sex that results from the coercive

wielding of knives, fists, and guns is rape. Again, this doesn’t mean the latter is

‘‘worse’’ than the former: Compulsory heterosexuality might do more wide-

spread and longer-lasting damage both in the individual case and in the

aggregate than rape, in the same way that economic exploitation might do
more widespread and longer-lasting damage, and to more people, than theft.

Compulsory heterosexuality that elicits consent to unwanted sex over a life-

time undermines an individual’s self-sovereignty even as an ideal, while the
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traumatic experience of rape might ultimately underscore, for the victim, the

importance of both autonomy and self-sovereignty as essential for a well-led

life. In the aggregate, compulsory heterosexuality is certainly more pervasive,

harder to name and blame, more insidious, and so on. Further, as with

economic exploitation, the state has little interest in deterring, addressing,

or even noticing ‘‘compulsory heterosexuality’’: Whether or not it does so

depends on other state interests entirely—in eugenics, population control,

family policy, or the various sorts of bio-projects of which Foucault spoke and

wrote. It is not central to the raison d’etre of the state to deter compulsory

heterosexual intercourse—to deter the conditions that prompt consent to sex.

The state has a direct interest, however, in the criminalization of violent rape.

They are, simply, different. Why conflate them? There is not much to be

gained by doing so, and I think there is quite a bit to be lost. Let me note two

such costs. The first is to the success and even coherence of liberal rape law

reform movements. The claim that current definitions of rape undercrimi-

nalize, and that a good bit of nonconsensual sex ought to be but currently isn’t

criminal, and that there is more ordinary rape in the world than most realize

or care to admit, is the basis of an important and largely liberal reform agenda.

That agenda is not furthered, it is undercut, when it is confused with the claim

that rape is ubiquitous. If rape is ubiquitous, the claim that there exists a class

of undercriminalized nonconsensual sex that ought to be criminalized

becomes trivially true, but inconsequential, if it is viewed as part and parcel

of a political view that can’t possibly be the basis of a serious reform of the

criminal code. If all sex is literally rape, there is no norm against which to

define the wrong the code is designed to target.

It is clear now, and it was certainly clear to many of us at the time, that it

was never the intention of theorists, particularly Catherine MacKinnon, to

expand the criminal code so as to include and prosecute as ‘‘rape’’ all sex, or all

heterosexual sex—and MacKinnon is right to insist that she never said as

much.20Nevertheless, it is also clear that the claim was heard in this way. One

reason it was so heard is that the claim was made, and often, that the

experience of women who are rape victims, conventionally described, and

of women having consensual sex within a patriarchal regime is more similar

than dissimilar, and that they are so by virtue of the coerciveness of both.21

It is that claim, I believe, that misdescribes the experience of both. If under-

stood as a call to criminalize far more sex than is envisioned by even the most

far-reaching of the reforms of liberal feminist rape activists, it undercuts rather

than bolsters liberal rape reform projects.

The second cost of the conflation of compulsory heterosexuality and

coercive sex is less immediately felt, but may be more consequential. The
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rhetorical conflation of the compulsion that sometimes produces consent to

heterosexual sex, and hence produces some consensual sex, with the coercion

that produces rape overstates the role of rape in the perpetuation of patriarchic

hierarchies. Rape, understood either conventionally (as forced sex, with

utmost resistance by the victim, imposed on someone other than one’s wife)

or as liberals would redefine it (as nonconsensual sex), is an aberrational act

that violates sovereign interests in social and public stability as well as

women’s interest in physical security. The state prosecutes it when it can.

By contrast, the sex that results from consent that is given within social

structures that embed gendered inequality—consensual sex, where the con-

sent is elicited in part through societal compulsion—is, at least arguably,

ubiquitous. If we define the latter as ‘‘rape,’’ then rape is indeed central to

patriarchal control of women by men, and the struggle against ‘‘rape’’ so

understood is likewise central to ending it. But there is a danger in putting the

point this way. If we reference, either intentionally or not, the conventional,

criminal-code definition of ‘‘rape’’ to describe the phenomenon of ‘‘compul-

sory heterosexuality’’ because coercion is central to both, then we invite the

mistaken conclusion that promoting greater enforcement and prosecution of

rape crimes, as understood by the state, will end patriarchy.

But this conclusion is just not warranted, and not simply because the sex

described by the inclusive definition of ‘‘rape’’ previously is not what the state

will prosecute, no matter what the definition of rape. It isn’t warranted, more

fundamentally, because the compulsory conditions that elicit consent to

unwanted sex might be more central to those obnoxious regimes than the

knives and fists employed by rapists to override their victims’ will. Even if it is

true, as MacKinnon begins her most important book, that ‘‘sexuality is to

feminism what work is to Marxism: that which is most one’s own and most

taken away,’’22 then the conflation of rape and consensual sex seems all the

more particularly ill-advised: Wiping out all theft, through a more aggressive

use of the criminal law, will not return their alienated work to laborers, and

likewise, ending rape, through a more aggressive use of the criminal law, will

not fundamentally return sex to women. Economic exploitation of laborers is

not the result of a state’s underenforcement of laws against theft, and likewise,

sexual exploitation is not the result of the state’s underenforcement of laws

against rape. By conflating the problem of exploitative and expropriated

sexuality with the problem of rape, we engage not only in conceptual confu-

sion but also strategic misdirection. Much of third-wave feminism—the Take

Back the Night rallies, self-defense and antirape education initiatives on high

school and college campuses—although arguably vital to ensuring women’s

safety on the street, might be oversold as a means to ensuring women’s
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equality and an end to their sexual exploitation. We do need to address the

conditions, states of mind, and social structures that so overwhelmingly

prompt, suggest, or compel women to consent to sex they don’t desire or

want: That is the deepest, most vital, and most profoundly historic claim at

the heart of MacKinnon’s reconstruction of radical feminism. That sex,

however, is not rape, and we don’t come any closer to addressing it by calling

it what it is not.

Let me turn to the very different—in fact, quite opposite—objections to

liberal understandings of rape, and the role of consent within it, put forward

more recently by queer theorists. The queer theoretic critique of the liberal

reliance on consent as the demarcation between sex and rape is not that by so

doing liberals understate the amount of wrongful sex in the world. Rather, the

worry is that by so doing, they overstate it: They are led to overregulate,

condemn, or punish what ought to be noncriminal and deregulated sexual

conduct. Thus, and in a modern echo of a very old argument—that rape is too

easily alleged, too difficult to disprove—queer theorist Janet Halley has

argued over the last half decade that in a culture such as ours that is overtly

hostile to sexual variation and unduly hostile to sex itself, claims of noncon-

sensual sex—claims of rape—are often the product of a ‘‘sex panic’’ rather

than an actual assault.23 The claim that some particular sexual encounter is

‘‘rape’’ masks the likely truth of the matter, which is that the sex was in fact

both desired by, but also abhorred by, the complainant. The ‘‘victim’’ calls the

sex a ‘‘rape’’ so as to negate any possible suggestion that she may have enjoyed

it. Nonconsent is an unreliable marker of rape from nonrape, then, simply

because in a sex-phobic culture it is too often falsely claimed. Somewhat more

broadly, Michel Foucault argued toward the end of his life that even a child’s

lack of consent to sex ought neither to be presumed, nor should an affirmative

declaration of consent be even required, so long as the child does not actively

resist the adult’s sexual advance.24 Presumably, if even a child’s lack of express
consent should not trigger an accusation of rape, the same should hold with

respect to adult women. In the context of U.S. understandings of rape, then, it

is not unfair to infer that Foucault implicitly advocated a return to a ‘‘perpe-

trator’s force plus victim-resistance’’—rather than lack of consent—definition

of actionable rape. Lastly andmost sweepingly, Law Professor David Kennedy

suggested in the wake of the Lewinsky-Clinton scandals from the 1990s that

in the world of sexuality (perhaps unlike elsewhere), such liberal banalities as

‘‘consent,’’ choice, and autonomy are all just not as important as we have

believed.25 Nonconsensual sex, in this telling, like sadomasochistic sex or sex

within hierarchies, is simply another form of unconstrained sex, and

unconstrained sex—whether nonconsensual, sadomasochistic, hierarchic, or
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thoroughly vanilla—is of such great hedonic value that it simply should not

be sacrificed to legal niceties. We should, in effect, quit fetishizing consent.

Sex, and more particularly the sexualized, eroticized power that drives it, is

good, not to be lightly tossed aside. We don’t need consent to police it.

To generalize: All three of these theorists share a deeply positive stance

toward all forms of sexual expression, including those often abhorred as

aberrant, those often mistakenly viewed as coercive or nonconsensual, and

those (such as sadomasochism) that overtly or covertly employ, require,

celebrate, or revel in the hedonic uses of power, a deeply skeptical stance

toward claims of both self-identified victims and adults speaking on behalf of

children that the sex imposed by a stronger party on a weaker party was

unwanted, unwelcome, undesired, and not enjoyed—and certainly that it

should ever be presumed to be such— and a belief that the harms of truly

nonconsensual sex are not particularly grave. They all accordingly share a

skeptical stance toward sexual regulation, and a skeptical stance toward

‘‘consent’’ as the marker of much of anything. Hot, transgressive sex, parti-

cularly sadomasochistic transgressive sex, has all the markings of nonconsen-

suality. From there, it’s a short step to the conclusion that perhaps

nonconsensual sex itself is an overrated harm, and a too-often prosecuted

crime. This is the view I’m labeling, I hope not unfairly, as ‘‘queer theoretic.’’

The queer theoretic critique of the role of consent as the marker of

illegality has attracted some feminist response (although not much of a liberal

one): To summarize what will no doubt be a growing cottage industry, the

idea of a ‘‘sex panic’’ motivating false rape claims might be little but an urban

myth, the proposed deregulation of sex crimes and the trivialization of sexual

injury on which it rests threaten second- and third-wave feminist gains, and

the denial of the importance of consent and choice to our assessment of the

relative costs and benefits of laws governing sexuality simply ignores women’s

and gay men’s experiences of rape, which have not been transgressively

ecstatic.26 Here again, though, I want to focus on a different problem with

the queer critique, and one that it shares with radical feminism, for all its

dramatic and much proclaimed oppositional stance to that movement. The

queer theoretic critique, like the feminist, also obscures the distinction

between consensual and nonconsensual sex, and like the radical feminist

argument it attacks, it does so by ignoring the experience of victims, and

focusing instead on the power inherent in both consensual and nonconsensual

sex. The difference between radical feminism and queer theory—and it is

indeed a dramatic one—is that queer theorists do this not toward the end of

asserting the wrongness and ubiquity of oppressively sexualized power regard-

less of consent or its lack, but, rather toward the end of asserting, and then
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valorizing, the ubiquitous transgressiveness of sexualized power—and

therefore its value. But the shared ground is considerable. Like feminists,

the queer critic sees in all sex, both consensual and nonconsensual, the

presence of a power imbalance—although this time to applaud the power

imbalance rather than condemn it. As the radical feminist conflates consen-

sual sex with sex infused with power, so as to condemn it all, so the queer

theorist conflates nonconsensual sex likewise with sex infused with power, so

as to affirm it all.

This parallelism is much noted (and lauded) by queer theorists them-

selves.27 Not so noted, though, is the flimsiness of the shared premise: Just as

there is nothing to sustain the radical feminist identification of a power

imbalance between parties with a lack of consent, and therefore sex with

rape, here, likewise, there’s nothing to sustain the lack of consent that might

define rape with the power imbalance that might define hot and desired sex.

Even if it is true, in other words, that sex (to many, obviously not all, but not

an insignificant number either) is pleasurable, ecstatic, and transgressive

precisely because of the power—and power imbalances—that infuse it, it

doesn’t follow that nonconsensuality likewise is inconsequential or pleasur-

able, just because it too involves an imbalance of power. A rape victim is not a

bottom. The experiences aren’t comparable. Sadomasochistic sex is not rape,

regardless of the presence of handcuffs, rope, chains, and the like in the former

and the lack of all that in the latter. The affirmation of the transgressive

pleasures of sadomasochism does not imply that we give rape a pass—unless

we just blithely ignore these differences.

Put more generally, a benign, desired, and consensual power imbalance

in a sexual relationship is not the same thing as the coercion in a nonconsen-

sual rape, any more than a nonbenign power imbalance between actors in a

consensual but hierarchic relationship is coercive, and therefore rape. Neither

hot, desired, transgressive sadomasochism nor the dreary, dull ‘‘compulsory

heterosexuality’’ in hierarchic relationships is rape. They aren’t rape, further-

more, whether the rhetorical point of the conflation is to condemn it all as

rape or praise it all as hot. The experience of rape is shot through with an

unwilled invasion of the body, fear for one’s own imminent death, and the

pain of nonconsensual physical touching; none of that is present in either

consensual sadomasochistic or hierarchic sex whether hotly desired or not.

One could conflate or confuse these drastically different subjective experi-

ences only by ignoring, willfully or not, the experience of the rape victim.

There’s no good reason to do that, and plenty of good reasons not to.

At the heart of this odd convergence between feminism and queer theory,

I believe, is not simply (as is claimed by queer theorists who have noted the

232 DOMAINS OF CONSENT



same convergence) a shared objective view of the nature of sex with then

different affective stances toward it. Or it is not only that. Rather, what radical

feminists and queer theorists share (or also share) is a philosophical premise:

They both overendow sexual power (and perhaps power itself) with hugely

exaggerated normative significance, and for just that reason, they both down-

play—or forthrightly deny—the normative significance of subjective experi-

ences of harm. Thus, radical feminists tend to see coercion wherever they see

sexual power, and accordingly give it a negative valence, regardless of whether

or not the sex it produces is consensual, regardless of whether or not it is

accompanied by desire or pleasure, and regardless of whether its participants

experience it as harmful or injurious. Consent, then, pales as a marker of

coercion and autonomy, and hence of legality and illegality, and the subjective

experience of harm or injury pales as the trigger of both legal intervention and

justified communal concern. Sexual inequality, and hence unequal sexual

power, and hence the expression of sexual power, is bad per se, so to speak,

with or without attendant harm. Queer theorists identify transgressive plea-

sure—almost definitionally—with sexualized power, and therefore give it a

positive valence, with or without attendant harm, generally dismissed by

queer theorists as either imagined or trivial. The experience of all that

sexualized power as either welcome or not, desired or not, consensual or

not, and harmful or not is inconsequential. From either perspective, then,

consent fades in significance as power looms: For radical feminists, sexual

power is coercive with or without consent, and for queer theorists, sexual

power is transgressive and pleasure enhancing, with or without it. The

consequence of all of this is a misdescription of the experience of rape and a

misappraisal of the seriousness of its harm—as well as a misapprehension of

its boundaries. Radical feminists tend to overstate the importance of rape and

rape law in the perpetuation of patriarchal regimes, while queer theorists

understate rape’s destructive power in the individual lives of the women so

victimized. Against the implications of these critiques, the now old-fash-

ioned—but nevertheless still quite liberal—reliance, by liberals and liberal

feminists, on consent as the demarcation of criminal and noncriminal sexual

conduct looks, basically, right.

Consensual Sexual Harms

What doesn’t look right, though, is what is too often inferred by that liberal

reliance: that because consensual sex is and should be noncriminal, it is also,

thereby, harmless and should be shielded from all forms of legal or even
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communal regulation likewise. As a moment’s reflection should show, a

transaction that is consensual, and with no third-party negative effects,

doesn’t imply that it is therefore harmless, or good for both parties, or in

their interest, or good for the world, or just good, period. The consensual

transaction with no third party effects might well be pareto superior, or
efficient, or wealth maximizing (one can and normative legal economists

often do typically define those terms in such a way as to make all of that

tautologically true28), but that doesn’t make it good or harmless in anything

remotely resembling our ordinary usage of either word. At most, the consen-

suality of the transaction implies only that if the transaction is harmful or bad,

it is so for reasons other than the harmful or bad consequences that flow from

the exercise of coercion or force.

In nonsexual contexts, this is not so difficult for most of us to see.

An exchange of labor for wages—or even a gift of that labor for nothing in

return—if consensual, is not ‘‘slavery,’’ so if it’s harmful, it’s harmful for

reasons that are different from whatever it is that makes slavery bad.

It doesn’t follow from the fact that it’s not slavery that it is therefore

good. It might be a good deal or a bad one; it might be harmful, or

harmless; if harmful, it might be trivially or profoundly so. That it is

consensual doesn’t tell us that it is harmless, or good, or beneficial. All

we know from the fact that it is ‘‘consensual’’ is that if it is bad, it is bad for

reasons other than coercion. It still might have been exploitative, alie-

nating, or grossly unfair. The trade itself might be, for the laborer, only

the next best thing to starvation—not good at all, and quite harmful

indeed, but nevertheless better than the alternative. It might infect the

laborer with cancer-causing asbestosis. It might be unsafe, endangering life

and limb. It might be grueling and unpleasant and monotonous and

alienating. The noise alone might be so loud and repetitive as to numb

his brain and deafen him. It might be underpaid and sap too many hours,

days, weeks, or years of a man’s life. It might require tedious motion for

long hours at low wages. It might also be harmful to the laborer in more

subtle ways. It might, for example, have the effect of legitimating in the

minds of the worker and the employer both a larger injustice, as numerous

critical legal scholars have maintained—it might make both feel that the

world, and their place within it, is a moral and good place, and thus

squelch both the sympathetic and reformist instincts of the more powerful

and the organizing instincts of the less powerful.29 If any of this is true,

then even if the transaction is consensual, the consensual labor contract

might well do more harm than good, might undermine progress, and so

on. If consensual, it doesn’t enslave anyone. If consensual, it might indeed
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create wealth—we can define wealth in such a way that it does so by

definition. But it isn’t therefore good, and the world it leaves is not

necessarily an improved one.

The same can be said of the sale of a thing for money. The consensual

sale, for example, of a kidney for life-saving purposes, or of skin to a skin graft

bank for cosmetic purposes, or of eggs to an infertile couple for reproductive

purposes, if consensual, is not a theft. The seller or donor is not the victim of a

theft, and the buyer or donee has not perpetrated one. It doesn’t follow,

though, that the sale of body parts is good for the parties or for the rest of us.

Such sales—or gifts—might unduly alienate the seller from parts of his or her

body that are and should remain so integral to personhood as to be inalien-

able. Alienating body parts for sale might constitute a serious injury to

personal integrity. Likewise, the sale or purchase of a service—say, a medical

procedure—may be consensual, but it clearly is not therefore good. Virtually

every consensual surgery is by virtue of the consent therefore not a battery; it

doesn’t follow that it was medically indicated, that it was a wise decision, that

it was well performed, that it wasn’t profoundly injurious, or that it was what

the patient needed. Plenty of consensual surgeries are negligently performed,

some fatally so.

Surely the same is true, roughly, of sex: that a sexual transaction is

consensual and with no third-party repercussions doesn’t imply that it is

harmless, or good for either party, or good for both of them, or good for the

world. For various reasons, however, even the logical possibility of some of

these harms is broadly denied, in law and in culture, and as I will argue in the

next section, in queer and feminist legal theory likewise. But first, what are

they? Consensual labor can be exploitative, consensual sales of that which

should not be commodified might be alienating, and so on. What is the harm

in consensual sex?

Let me begin my answer by highlighting an ambiguity, and hence a

complexity, in the phrase ‘‘consensual sex,’’ and then distinguishing between

two very different sorts of harm that consensual sex, depending on how the

ambiguity is resolved, might carry. The ambiguity is this: ‘‘Consensual sex’’

might be desired or wanted (whether or not ultimately enjoyed or pleasur-

able), or it might not be. Sometimes, maybe more often than not, maybe less

often than not, women consent to sex that we want or desire, and entirely for

its own sake. We consent to sex, in other words, because we actively desire the

sex. Sometimes, though, we consent to sex that we don’t want at all, and some

women and girls, and some men and boys as well, might do that quite a bit.

Why would anyone do such a thing? Think first of married women. For

years—centuries—married women have consented to sex that they do not
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want with their husbands either out of a sense of religious obligation, out of

fear of their husbands’ violence, or from their understanding of the require-

ments of their wifely role. Until well into the twentieth century, in this country

alone, a married woman’s consent was not required by law—forcible sex

without consent between a man and his wife was not rape—and her pleasure

and desire likewise were either irrelevant or their importance minimized by

social norm. It was her availability that was expected of her, and that defined

her sexual being, not her rapturous participation. This state of affairs obviously

did not turn on a dime when married men lost the legal power of chastisement,

in the nineteenth century, or when they lost the legal immunity to rape

prosecutions with the abolition of marital rape exemptions in the last quarter

of the twentieth; as a casual perusal of advice columns and women’s magazines

from the mid- to late twentieth century will show (or just ask your mother),

married women continued to consent to unwanted marital sex out of a learned

conviction that their lack of desire evidenced their own problematic and

neurotic frigidity, an alienation from their own suppressed desires, or just a

selfish unwillingness to get along. What lack of sexual desire within marriage

did not constitute, for married women, was a good reason to resist the

imposition of invasive, undesired penetration of their bodies by their husbands.

Married, mid-twentieth-century women consented to undesired sex, in other

words, well after they were formally and legally entitled to say ‘‘no,’’ in part

because a chorus of advice from well-meaning or not-so-well-meaning friends,

family members, marriage counselors, advice columnists, and religious advisors

urged them to do so.

What of unmarried women? Why might unmarried heterosexual

women and girls consent to sex they don’t want? Here’s just a laundry

list, speculative and anecdotal, of familiar enough reasons. Heterosexual

women and girls, married or not, consent to a good bit of unwanted sex

with men that they patently don’t desire, from hook-ups to dates to

boyfriends to cohabitators, to avoid a hassle or a foul mood the endurance

of which wouldn’t be worth the effort, to ensure their own or their

children’s financial security, to lessen the risk of future physical attacks,

to garner their peers’ approval, to win the approval of a high-status man or

boy, to earn a paycheck or a promotion or an undeserved A on a college

paper, to feed a drug habit, to survive, or to smooth troubled domestic

waters. Women and girls do so from motives of self-aggrandizement, from

an instinct for survival, out of concern for their children, from simple

altruism, from friendship or love, or because they have been taught to do

so. But whatever the reason, some women and girls have a good bit of sex a

good bit of the time that they patently do not desire.
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So, where’s the harm in all of this? First, note a contrast: Wanted
consensual sex carries with it risks of harms that are fairly well understood,

and for various reasons often exaggerated, in our law, in our theory, and in our

culture—we acknowledge them, we discuss them with our partners and with

our children, we take precautions against them, and we worry a lot over

whether or not to regulate against them. Lately, we regulate against them less

and less, but we don’t deny their existence. Fully desired consensual sex might

be harmful for a good number of reasons. Wanted sex might lead to an

unwanted pregnancy or to disease, and in either case it might be injurious or

even life threatening. The pregnancy, if itself unwanted and carried to term,

might curtail a girl’s adolescence or young adulthood and lay the path for a

difficult, quite possibly impoverished, limited, and pleasure-deprived midlife.

If engaged in with an inappropriate partner, such as a high school or college

teacher or work supervisor, wanted sex might result in her expulsion and his

dismissal, in which case it might curtail a promising academic career or

remunerative employment. Or, it might have negative long-term conse-

quences not so readily tallied: Hot desired sex between a graduate student

and professor might lock a girl into first an eroticized, but eventually a dreary

domestic role. Rather than become a teacher, scholar, or employable adult

citizen, that graduate student who was so taken by her teacher might instead

become a lover, wife, and mother—which might be just great, or it might

ultimately prove to be tedious, boring, unchallenging, and not hot at all. Sex

between supervisors and workers or presidents and interns might be even-

tually harmful over the long haul for similar reasons, even if fully desired by

both parties. If consensual, all of this ultimately harmful sex is clearly not rape.

If the sex is welcome, it is not sexual harassment either. It might nevertheless

be harmful, though, even though it is neither rape nor harassment. It might be

harmful even though it is consensual, legal, nontortious, nonharassing, and

much desired by both parties.

Obviously, these harms might attach to unwanted sex likewise. Are there

any distinctive harms, though, that attach to unwanted sex? Although it is

hard to prove—and understudied—I believe that participation by many

women and girls, in unwanted but consensual opposite-sex sex, particularly

over time, carries with it harms that are different from those that attend to

wanted consensual sex, are often serious, and are not only unregulated by law

but also largely unrecognized. Consider a relationship extending over weeks,

months, years, or decades—perhaps an entire adulthood—in which a girl or

woman repeatedly engages in unwanted and unpleasing sex. That sex is, first,

physically invasive. It may also be emotionally abusive; repetitive sex wanted

by one party but undesired by the other, night after night for months, years, or
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an entire adulthood, carries with it the message that her subjective hedonic

life—her pleasures, pains, and interests—are of no consequence. They don’t

figure into the equation of what to do. That is damaging to a person’s self-

sovereignty as well as one’s sense of self-sovereignty: A woman who endures

unpleasant invasive sex over time has implanted in her body, so to speak, the

truth that her subjective pleasures and interests don’t matter. Her will does

(the sex is consensual), but her pleasures don’t; they are not determinants of

her body’s actions. Rather, the subjective pleasures of another determine the

use to which she puts her body.

Such sex is likely to be alienating, and in something like the original sense

of that word: It alienates a girl or woman from her own desires and pleasures,

and from that sense of unified identity that comes from acting in the world on

the basis of one’s own desires and pleasures. She internalizes, literally, the

message that her body is for the pleasure of another rather than herself—a self-

image that will not serve her well in an individualistic society that presupposes

actors who choose on the basis of self-regarding preferences. Put in less

political terms, she trivializes her self, her injuries, and her importance in

the world when she accepts as an existential truth that her own pleasures and

pains will not determine her choices or her actions. If the sex that results

becomes a central, defining part of a way of life, the reason for her continued

existence and for the material support of her partner becomes a threat to the

largeness of her self and ambitions. And, if it becomes a central part of a life

that ties her existence, survival, and hence her interests to that of another—if

unwanted sex is the raison d’etre for a way of life that limits her mobility, her

ambition, and the development of her talents or remunerative skills—it

constitutes a threat to her autonomy, likewise.

Of course, unwanted consensual sex is not always harmful in any of these

ways. Obviously, we consent to do things we don’t really want to do for all

sorts of benign reasons. I see movies I don’t want to see to please my children’s

or husband’s tastes, rather than my own, to say nothing of the social events,

household chores, and so on that I not so cheerfully tolerate. Likewise with

sex: Women and men both might consent to undesired sex on occasion—

even on many occasions—for benign or harmless reasons. A woman might,

on occasion, rather watch television, read, or sleep but agree to sex she doesn’t

particularly desire, because she loves her partner, because she’s accustomed to

trade-offs of this sort that benefit both, because she doesn’t feel it as a burden,

because she knows that her lack of desire may give way to desire, and so on.

But that some undesired sex is harmless hardly means that it all is.

Is there a way to capture, descriptively, the subclass of unwanted con-

sensual sex that is harmful from that which is not? I’m not sure, but a (highly
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contested) concept borrowed from the law regulating sexual harassment on

the job and in schools may help. Unwanted sex or sexual advances at work or

school are actionable harassment if they are not only unwanted, as I’ve used

the term above, but also unwelcome.30 It is not simply all sex, welcome or not,

that occurs between persons differently situated on various hierarchies—

presidents and interns, CEOs and secretaries, professors and students, gen-

erals and privates—that is actionable sexual harassment (although many

people mistakenly believe it to be). Such sex between unequals at work or

school, if welcome, may or may not violate a firm’s or a school’s antifraterniza-

tion polities, but it is not sexual harassment simply by virtue of the existence

of a hierarchic relation. Rather, to constitute sexual harassment, the sex or the

sexual advance must be unwelcome. The ‘‘unwelcomeness’’ requirement in

law has proven difficult and vague, and has elicited quite a bit of criticism.31

Nevertheless, it is unwelcome sex, sexual advances, or sexual innuendo at

work or school—not sex within hierarchy—that is the gravamen of a sexual

harassment complaint.

My suggestion is that something like the ‘‘unwelcomeness’’ requirement

borrowed from sex harassment law might also help us to see when unwanted

sex might be harmful and when not, apart from work or school. When we

consent to undesired or unwanted sex that is nevertheless welcome, we typi-
cally don’t suffer the harms attendant to unwanted consensual sex (we might,

of course, suffer the harms that attend to all consensual sex—disease,

unwanted pregnancy, and so on). When we consent to unwanted sex for

friendship, for love, as a favor, to cement trust, or to express gratitude, none of

this is necessarily harmful. Unwanted sex to which we consent for these

reasons might also be, and I suspect often is, welcome—we don’t want it,

but we welcome it anyway, as a part of a relationship that is in its whole

constructive, healthy, and pleasing. But when undesired consensual sex is also

unwelcome, it is likely to carry the harms to self-sovereignty spelled out

previously, and it is those harms which, I believe, are seriously underreckoned

by liberal valorizations of consensuality. We don’t tend to notice them, we

don’t dwell on them, we certainly don’t use law’s regulatory apparatus so as to

deter or compensate for them, we don’t (much) make movies or write novels

about them, and we don’t warn our young sons and daughters against them.

We also don’t theorize much about them, even in those radical traditions

where we might expect to. Unlike the role of the exploitative but consensual

sale of labor or the alienating but consensual sale of body parts in various

strands of neo-Marxism, the unwanted but consensual sexual transaction

plays a de minimus role in radical feminism and virtually no role in liberal

feminism, and its coherence as well as its importance is quite aggressively
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denied in queer theory. Culturally, theoretically, and critically, we don’t

much worry about all of this one way or the other.

Invisible Harms

The harms occasioned by wanted and welcome consensual sex are by no

means invisible to either law or culture. Quite the contrary. Until relatively

recently they have long been the subject of intense legal regulation:

Unintended pregnancies outside of marriage, the degradation of family rela-

tions that might attend adulterous sex, the various real or imagined harms

attendant to underage sex, the damage to reputation and the institution of

marriage that might be done by sex for pay, and, of course, the moral

corruption attendant to all forms of sexual deviance have all been targeted

by laws regulating and to some degree criminalizing fornication, adultery,

abortion, contraception, prostitution, teenage sex, illegitimacy, and sodomy.

Much—most—of this regulation is fading fast: Some of it has been struck as

unconstitutional. We are now aware not only of the risks attendant to wanted

or welcome sex but also of the risks attendant to regulating in such a fashion as

to minimize them. Nevertheless, even as we forego legal regulation as a way to

combat them, we are more than aware of their existence. We weigh them in

our ownminds, we write novels and make movies about them, we study them

endlessly, we rehearse them with our teenage children, and we create school

curricula intended to drive the message home. Consensual, wanted, welcome

sex, we all know, and we teach our children, comes with risks of quite serious

harms, whether they are regulated by law or not—of disease, unintended

pregnancies, unwanted abortions and unplanned births, poverty, domestic

misery, stunted or altogether missed childhoods, and interrupted career paths.

Pleasure has its traps, the familiar message goes, so watch out.

By contrast, and with the important exception of some of the harms

attendant to unwelcome sex in the workplace and at school,32 the harms of

unwelcome consensual sex outlined previously are almost entirely invisible to

law, and for the most part, always have been. We don’t regulate against them,

we don’t attempt to deter them, and we don’t compensate for themwhen they

occur. This is not likely to change: The Supreme Court’s groundbreaking

decision in Lawrence v Texas striking antisodomy laws seemingly holds that

virtually all consensual sex is now not only presumptively legal but also

constitutionally protected against regulation—as Justice Scalia, perhaps a bit

too bitterly, but correctly, complained.33 There’s no reason not to think that

the constitutional protection now accorded the full-fledged right to
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consensual sex by Lawrence wouldn’t include the unwelcome as well as the

welcome kind, same-sex or otherwise. Now of course, law isn’t the whole

story, here or elsewhere. With the sexual liberation and women’s liberation

movements of the 1960s and 1970s (and with the dismantling of marital rape

exemptions), social expectations regarding unwelcome sex have shifted some-

what: Many women are nowmore likely to regard themselves and their sexual

desires as of equal importance and their sovereignty over their bodies as

something not to be foresworn lightly in the absence of desire.

Nevertheless, the cultural expectation that wives will submit to husbands’

sexual advances and that girls and women outside of marriage will likewise

comply to some unknown degree remains in place for large swaths of the

population. Law has done nothing to interrupt this expectation. These harms

simply have no legal salience. Law’s authorities—whatever might be true of

cultural authority—are silent with respect to them.

Why, though, have our critical scholarly movements—liberal, feminist,

and queer, movements that do not, as a rule, make a habit of embracing the

logic of Supreme Court decisions—also been silent with respect to these

legitimated harms? With respect to liberal legalism, I think the reasons are

transparent. As noted at the outset, liberal-legalists, albeit for different rea-

sons, tend to confer consensual transactions across the board—economic,

political, sexual—with presumptive value that largely overshadows, if not

negates, the possibility that those transactions might also create harm. Liberal

aversion to moralistic legislation that interferes with sexual choice is indeed

considerably more intense, and sweeping, than liberal aversion to legislation

that interferes with economic choice. But this, too, is not hard to explain. The

closeted, privatized, indeed sequestered invisibility of these harms—in

women’s bodies, inside homes, and inside intimate relationships—in spaces

where privacy is revered plays a heavy and explicit role, as does a host of

cultural factors, not so explicitly acknowledged: the continuing effect of

religious traditions that count female asceticism and sacrifice in all things

sexual as both a virtue and a duty, the overhang of a fairly brutal family law

history that negated or minimized even severe manifestations of these harms,

and, we might surmise, a healthy dollop of men’s sexual self-interest. If we put

all this together—the liberal regard for individual choice, the presumptive

nexus between consent and value central to economic forms of liberal leg-

alism, the hard-fought-for constitutional and liberal regard for familial and

sexual privacy that now surrounds both abortion decisions and same-sex

sexual activity, a general hostility to paternalistic and morals legislation, and

a host of cultural factors to boot—the liberal-legalist blindness to the harms of

unwanted sex is not so surprising. If anything, it’s overdetermined.
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The story is much more complicated, I think, with respect to radical legal

scholarship, and particularly both radical feminism and queer theory. I’ll start

with feminism. Radical feminism is hardly wedded to an excessively rosy-eyed

view of consensual sex, but nevertheless, it too has failed to attend to the

distinctive harms of unwelcome consensual sex outside of the school or

workplace. I think there are two reasons. The first is quasi-logical and

suggested by the previous discussion: Radical feminism has been committed

for some time now to an extraordinarily broad view of coercion, by which

whatever is demonstrably bad for women that seemingly follows from con-

sensual choices women make within conditions of inequality is viewed

as necessarily coercive. Therefore, for radical feminists, the category of

‘‘consensual harms’’ is vaguely oxymoronic. If something is harmful, it must

be the result of inequality, and if unequal, then coercive, and if coercive, then

not consensual. The category of ‘‘consensual harms’’ disappears.

There is, though, a second and I think deeper reason for the invisibility of

these harms in radical feminist scholarship and writing, which goes not to

their skepticism regarding the viability of consent in conditions of inequality,

but rather to skepticism regarding the distinction between welcome and

unwelcome sex. Central to radical feminism for at least the last 30 years has

been what is now called a ‘‘critique of desire’’: Sexual desires across the board,

according to radical feminist critique, are as socially constructed as anything

could ever be.34 Women’s sexual desires, furthermore, are particularly sus-

pect: They are politically and socially constructed by pernicious and patri-

archal forces and are then aimed, like a weapon, against women’s interests,

autonomy, dignity, and equality.35 As a consequence, women often desire sex

that is on its face debasing, humiliating, and submissive, and, whether known

to the woman who harbors the desire or not, the sex so desired is injurious,

unequal, and subordinating. This was—and is—an audacious claim, and its

stark clarity in many ways accounts for the strength and staying power of the

feminist movement it in part defined. The willingness to hold on to it in the

wake of the total uproar it elicited from all corners, when it first hit the public

scene in the 1980s, is a lasting testament to the tenacity of those, but primarily

Catherine MacKinnon, who held it.

Nevertheless, it might have been a misguided claim, and if it was, one

consequence is that its target—women’s actual sexual desires, particularly for

submissive or sadomasochistic sex—might have been ill-chosen. I’ve argued

elsewhere that it was, that these desires are largely inconsequential and

harmless. What I want to suggest here is that it also had an unfortunate

and generally unnoticed implication: The radical feminist claim that

women’s felt sexual desires are harmful to women’s interests and equality
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overshadows—and in many ways undercuts—the claim (made here) that

undesired sex might sometimes cause harms, precisely because it is undesired.

The former claim, after all, rests on a thoroughgoing skepticism regarding the

normative significance of desire—if you desire something, nothing whatso-

ever follows about whether or not what you desire might be good for you—

while the latter rests on an affirmation of desire, and a worry about the choices

made against it. The problem with which feminism must centrally reckon,

according to radical feminist argumentation, is not what is suggested here—

that women often consent to sex that they do not welcome, and that when

they do so the sex is sometimes injurious, precisely because it is unwelcome.

Rather, the problem is the desires women have, and with the sex women

actually welcome—not that they have sex they don’t want. The deepest harm,

so to speak, occasioned by patriarchy upon women’s psyches, according to

radical feminism, is the contorted nature of female desire, not that we consent

to sex against the counsel of our desire. The problem, in short, is our desires,

not our choices. The relative invisibility of the harms done by unwelcome sex,

then, is one cost extracted by the theoretical insistence on the harmfulness of

the objects of our felt desires.

And lastly, queer theory. Queer theorists likewise fail to see any harm in

unwanted sex, and for a simple reason: They deny the existence of the

category, or more precisely, they tend to regard it as a null set. As with

purportedly nonconsensual sex, purportedly unwanted sex is (often, or

usually) not really unwanted at all; the claim that sex is unwanted is the

result of a ‘‘sex panic,’’ undue repression, or displaced shame. Therefore,

claims of unwelcome sex, in sexual harassment actions, for example, should

be viewed skeptically.36 Sex is awfully desirable, apparently, even when it’s not

desired: The claim that it isn’t desired is what should be viewed critically, not

the sex itself. Whether or not sex is welcome can’t be read off of objective facts

about the sex itself: Welcome sex can be painful, humiliating, shameful, and

of course transgressive. But nor can it be read off of victims’ protestations:

Victims just protest too much, as we used to say. The result is a highly

circumscribed (if that) law of sexual harassment—and no room at all for a

critique of sex that proceeds in the absence of desire, and of course no reason

to abstain from sex on the basis of its lack.

Here again the unnoted parallelism, and not just the much noted con-

trast, with radical feminism is telling. Radical feminist and queer theoretic

understandings of unwanted sex differ in almost all particulars, but they

converge on this point: They both fail to lend normative significance to felt

desires. Neither desire, for feminists, nor its lack, for queer theorists, is a

trustworthy guide to the interests, the well-being, or simply the subjective
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pleasures and pains of the person who does or doesn’t hold it. For both, desire

is not a meaningful distinction within the larger category of consensual sex,

just as consent itself is not a meaningful distinction within the larger category

of sex. Thus, radical feminists are skeptical of the authenticity of women’s

sexual desires, and particularly of nonvanilla sexual desires, the content of

which seemingly runs contrary to objective interest and substantive equality.

That women have a desire for it has no normative significance: There is no

harm in frustrating women’s desires, and plenty of good reason to do so.

Again, the problem with which feminism must contend is that women have

desires that are contrary to their interest in equality, not that they choose to

engage in sex they don’t desire. Queer theorists, on the other hand, are

skeptical of the authenticity of heterosexual women’s felt or expressed lack
of desire: A felt or proclaimed lack of desire that runs contrary to the

transgressive pleasure to be had from sexual power is most likely inauthentic.

The specific harm, then, that might follow from consenting to sex one does

not desire or does not welcome just fails to register.

So, note the common ground: Radical feminists critique desire, while

queer theorists critique its lack—but both camps build political perspectives

on the basis of their devaluation of the veracity and coherence of desire, and

I would say more broadly of women’s (and somemen’s) subjective experience.

That skepticism, on both sides, carries with it pernicious consequences. Most

obviously, but perhaps least consequentially, the radical feminist critique of

desire targets sexual desires—particularly desires for sadomasochistic sex—

that are largely harmless and politically meaningless. Second, though, and

I think more important, the feminist critique of desire leads to a deeply

regrettable blindness to a particular form of harm, of which radical feminists

in particular ought to be acutely aware—harm caused by women’s consent to

sex that is in point of subjective fact unwelcome and contrary to what they

desire. It may be that some of our sexual desires are inauthentic in the way

argued by radical feminists, and that, when acted upon, they are harmful to

us. I don’t mean to deny that; I just don’t know. But whether our desires are

inauthentic or not, many women, very often, choose to participate in con-

sensual sex that they quite strongly do not welcome or desire. We ought to be

concerned that the choice to do so might itself be harmful precisely because it

is so alienating—precisely because it is contrary to desire. We can’t even

consider the possibility if we are mightily distracted by the claim that it is the

desires themselves that are suspect.

Queer theorists, in what can charitably be described as an overcorrection,

have put forward what we could call, following Gowdri Ramadachian’s

helpful suggestion,37 a ‘‘critique of the lack of desire’’: When women
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(or men) claim not to want or welcome sex, we should be skeptical,

particularly where those claims in turn are the motivators of claims of rape

or sexual harassment. Sexual desire, by the teachings of queer theory, is what is

ubiquitous: The claim that one does not feel it is just not believable. We have

had too long a history, in this country and virtually all others, of rampant and

often vicious denials of sexual desire to simply accept such protestations. This

skepticism of course is not pulled from thin air: Indeed there are false rape

claims, as there are false claims of all sorts. But not much of interest follows

from that. There’s no evidence that those false claims result from ambiguously

felt desire, or that the legal system does a worse job here than elsewhere of

ferreting them out. When women express a lack of desire for sex, there’s no

good reason to assume that expression is a panicked response to repressed

sexual desire. If the sex is imposed anyway, in the face of her lack of consent,

it’s a rape, and if provable, ought to be prosecuted as such. If she consents in

the absence of desire, she may have done so for good reason or ill—the

unwanted sex might be welcome or not. If it’s welcome, more power to

both of them. If not, we should treat that as the canary in the mine it surely

is. If unwelcome sex is a constant in a woman’s life, for weeks, months, years,

and decades, it is likely to be alienating and oppressive—in a word, injurious.

We might decide for all sorts of reasons that we cannot imagine a legal

response to such a private injury. It doesn’t follow, though, that we should

deny or ignore it.

Conclusion

Liberal, feminist, and queer theoretic arguments for failing to attend to the

harms of consensual but unwelcome sex are unconvincing. Liberals have been

rightly faulted for half a century now for casting a veneer of legitimacy around

consensual states of affairs in nonsexual spheres of life, both political and

economic. The consent of the governed can be produced by pernicious forces

and with disastrous consequences; the consent of buyers of goods or sellers of

labor can likewise. Consensual transactions can unduly commodify that

which should not be bought and sold, and can worsen rather than enrich

our relations with ourselves, each other, and the natural planet we inhabit.

Surely, the same is true in our sexual lives: The sex to which we consent, when

it is contrary to our desires and when within the context of relationships that

are less than welcome in our lives, can alienate us from our bodies, our

subjective pains and pleasures, our needs, our interests, our true preferences,

our histories, and our futures. Unwelcome sex can carry all of these harms, yet
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be fully consensual. We don’t see this if we mistakenly accept ‘‘consent’’ as a

reliable marker for well-being. Consent may well be a good marker for the

divide between the criminal and noncriminal in sex as elsewhere; I believe it is.

It’s not a good proxy for well-being. We should not treat it as such.

Feminism and queer theory both, no less than liberalism, have also

overrelied on proxies for well-being—but different proxies. For radical fem-

inists, the proxy is the power imbalance. Power imbalances poison all transac-

tions that occur within them—desired and undesired both—so the

distinctiveness of harms caused by undesired consensual transactions gets

subsumed within a larger problem: desires that run contrary to interest.

Thus, both desired and undesired consensual sex (as well as consensual and

nonconsensual sex) is damned by the imbalance that underscores it all.

Inequality becomes the proxy for harm. For queer theorists, power, and

particularly sexual power, is the proxy for pleasure and value both. The

consequence is a pervasive skepticism regarding the veracity and even the

coherence of claims of sexual aggression of all sorts. The result is a compla-

cency at best and complicity at worst, with a good deal of sexual violence and

oppression both.

We could reverse this tide in one fell swoop by simply honoring the

authenticity of women’s felt desires, and their lack. And, we could do so

while consistently maintaining an openly critical stance toward the possi-

bility that the sexual choices women make, when those choices are contrary

to felt desires, are harmful. Thus, when consensual sex is fully desired,

there’s not much reason to question the authenticity of the desire or the

value to its participants, no matter how nonvanilla the flavor. We could,

and I think should, abandon the ‘‘critique of desire’’ without losing any of

the quite real strengths of radical feminism. On the other hand, when

conditions prompt women to consent to sex that they do not desire, there

is no reason not to name and contend with the harms to integrity and self-

sovereignty to which those choices, and that consensual sex, might lead.

We don’t need to construct fanciful explanations for that lack. We could

drop the critique of the ‘‘lack of desire’’ without losing what might be an

important insight at the heart of so much queer theory: that power

imbalances in sexual acts are exciting, pleasurable, and largely benign.

We should drop, in sum, both the critique of desire developed by the

radical feminism of the 1980s and the critique of its lack developed by

queer theory of the last decade. If we do so—and maybe only if we do so—

we might then bring into focus what is otherwise thoroughly obscured by

both, and that is the harms occasioned by the unwelcome sex to which

women consent, in the absence of any desire of their own. We should at

246 DOMAINS OF CONSENT



least open an inquiry into the value of the unwanted sex to which we

consent, as well as the harms occasioned by the rapes to which we decidedly

don’t.
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10
Contracts

Brian H. Bix1

Introduction

As many commentators have pointed out,2 consent, in terms of voluntary

choice, is—or at least appears to be or purports to be—at the essence of

contract law.3Contract law, both in principle and in practice, is about allowing

parties to enter arrangements on terms they choose, each party imposing

obligations on itself in return for obligations another party has placed upon

itself. This ‘‘freedom of contract’’—an ideal by which there are obligations to

the extent, but only to the extent, freely chosen by the parties—is contrasted

with the duties of criminal law and tort law, which bind all parties regardless of

consent. We do not individually choose the legal obligations we have not to

murder and not to defraud, but we have an obligation to pay Acme Painting

$400 to paint our fence if and only if we choose to take on that duty.4

At the same time, one might argue that consent, in the robust sense

expressed by the ideal of ‘‘freedom of contract,’’ is absent in the vast majority

of the contracts we enter into these days, but its absence does little to affect the

enforceability of those contracts. (Consent to contractual terms in this way

often looks like consent to government: present, if at all, only under a

fictional—‘‘as if’’—or attenuated rubric.) By an absence of consent in the

robust sense, I mean that parties to contracts are often unaware of the terms

of their agreements (including the default terms and remedial terms not

expressly stated in the transaction documents or verbal exchanges, but provided

by state and federal law), and even where aware of the terms, may not fully
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understand their significance. Additionally, there is a relative lack of consent in

the sense that there may be no reasonable alternatives to entering the transac-

tions in question. (And during the rare circumstances when the parties are

aware of terms, and understand them, there are issues relating to consent that

arise from cognitive biases and other forms of bounded rationality.)

Even those who recognize the significant shortfall in consent in contrac-

tual relations disagree about how to respond to it. If one concludes that a

contract was entered into with insufficient consent on one side (or on both

sides), or if one reaches that conclusion as regards individual terms within the

contract,5 what is the recourse? One option is to refuse to enforce the

agreement in total or, if possible, to refuse enforcement only to the offending

provisions. Alternatively, the court might rewrite an offending term to one it

considers fairer to both parties. However, as Richard Craswell points out,

courts rewriting terms cannot solve the problem of unconsented-to terms:

At best, they can substitute a court-imposed (and, one hopes, fair) term for a

party-imposed (and frequently one-sided) term.6

In any event (and as will be discussed later), there are obvious benefits to

enforcing at least a significant portion of the agreements that parties enter into

with less than complete consent. There is too much at stake—to those seeking

to enter agreements as well as to third parties—to set the bar too high too

often on contractual consent. Among other problems, making too many

commercial transactions subject to serious challenge on consent/voluntariness

grounds would undermine the predictability of enforcement that is needed

for vibrant economic activity.

This chapter will explore many of the issues relating to consent in

contract law (while necessarily falling far short of any sort of comprehensive

guide).7 Part I offers an overview of the nature of consent, before considering

in general terms the elements of consent in contract law. Part II reviews the

way that questions of consent are dealt with in Anglo-American contract law

doctrine. Part III considers how recent principles and practices have raised

new consent-related problems, and what the response has been from legisla-

tures and courts. Finally, Part IV samples theories of contract law that focus

on consent, before concluding.

I. Consent

A. Nature of Consent

It is sometimes argued that consent8 can be understood either at an internal or

subjective level (state of mind, preferences, volition) or at an external or
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objective level (performatives),9 or some combination of the two. While

contract law discussions may sometimes point to the internal aspects of

consent, the actual doctrinal tests focus on externals: what was said, written,

and signed. This is just a specific instance of a more general focus on external

criteria, and objective tests, within contract law.10

As others have noted,11 if one treats the presence or absence of consent as

an empirical matter, there remain normative questions in moral and legal

inquiries to determine the effect of the consent in question. Though consent is

itself a morally loaded term (we are more likely to ‘‘find consent’’ in situations

where we believe that a promise is morally binding or that the transaction

should be enforced), it is always open for a commentator (or judge) to

conclude that even though there was no consent (or no consent in the fullest

sense), the transaction should be enforced, or that even though there was
consent, the transaction should not be enforced.12 At the least, there are

questions of proof and trust on one hand,13 and issues of third-party effects

on the other,14 that may lead us to enforcement decisions that go the opposite

way of our most considered judgment regarding the presence of consent.

Equally important, the term ‘‘consent’’ can be used for a wide range of

attitudes, actions, and circumstances, and the level or kind of consent that

might be sufficient to ground enforcement in one type of situation may not be

sufficient in another.15

This gap between the assertion that there had (not) been consent and the

conclusion that the agreement should (not) be binding is often hidden by use

of terms like ‘‘full consent’’ or ‘‘valid consent,’’ which indicate, at the least, that
there are different types or different extents of consent or, alternatively, that

consent needs to be combined with other factors for it to transform the moral

or legal effects of some action.

B. Elements of Consent in Contract Literature

It is commonplace, going back at least to Aristotle, to think of consent (or

‘‘voluntariness,’’ a sister concept) as a function of some combination of

understanding and freedom from coercion.16 In the contract context, this is

often rephrased in terms of ‘‘knowledge’’ and ‘‘reasonable alternatives,’’ and

these will be considered in turn.

1. Knowledge

One cannot consent to terms, in any robust sense of consent, without knowl-

edge of the terms. Of course, there are different levels of knowledge (or,

looking from the other direction, there are different levels of ignorance)
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possible. In contracting, one may be ignorant that there are terms that apply

(or even ignorant that one has entered a contractual relationship). This may

be common in the downloading of computer software (a topic discussed

further later). One can be aware in principle that there are terms but be

ignorant of the existence or content of some or most of the ones that apply to

the transaction in question.17 This occurs frequently with long, standardized

forms, not least when these forms are provided some time after the purchase.

And one can know of specific terms but be ignorant of (or misread) the

meaning of the terms (understandable, when documents are full of legal or

business jargon).

Contracting parties’ ignorance of terms has been a prominent issue in

discussions on electronic contracting and, in prior generations, other forms of

‘‘contracts of adhesion.’’18 Even sophisticated parties often choose not to read

all the fine print, as it is more reasonable to use the time and efforts on other

tasks, and it is likely that the tendency to ‘‘skip the terms’’ is even more

pronounced in Internet commerce.19 One could see these decisions not to

read both as a background fact that may justify greater regulation of terms or

as a factor pointing the other way—that the choice not to read is itself an

aspect of autonomous choosing that should be respected as part of a general

inclination to let parties shape their own (commercial) interactions.

2. Reasonable Alternatives

A standard element in analyses of contractual consent—seen in doctrinal

discussions of both unconscionability and duress (both discussed below)—is

the question of what alternatives the party had entering the contract.

Reference to alternatives can point to choice in at least three different direc-

tions. First, how free was the party not to enter this contract (or a similar

contract with another party) at all? That is, what would have been the cost of

not contracting? Second, was a comparable agreement available with this

contracting partner, or a suitable alternative party, with different terms?

That is, were there choices relating to particular terms? Third, even if the

party had little choice but to contract, and with this partner, was there a

reasonable chance to negotiate alternative terms to the one offered?

One can lack choice regarding a term if there is only one (monopoly)

party with which one can deal on this matter (as may be the case with certain

utilities or other services).20 Equally common, one can lack choice regarding a

term if one had a choice of contracting parties, but all use the same term (and

are not willing or not allowed legally to negotiate changes in that term).21

This happens with insurance policies—sometimes when state legislatures or

insurance agencies dictate terms—and also with many commercial providers
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(as when all providers of a given good disclaim warranties and consequential

damages, or when all employers in a field impose mandatory arbitration of

employment disputes).

3. Other Factors

In considering the extent of a party’s consent to a proposal (or, if one prefers a

different terminology, the extent to which the choice was [fully] voluntary),

one might consider a variety of factors beyond those (knowledge and existence

of reasonable alternatives) already considered.22 For example, (1) is the other

party threatening to harm the proposal recipient (make the situation worse

relative to the status quo) if the recipient does not accept the proposal, or will

the recipient be left at its original status quo? and (2) would accepting the

proposal be rational in terms of the recipient’s stable, long-term preferences?

(we will return to the question of bounded rationality below).23

The first factor pointed toward lack of consent, relating to threats that

involve a change to the status quo, often comes up in ‘‘modification’’ cases,

cases where one party asks for a one-sided change of terms (for example, extra

pay for the same amount of work already agreed to). In bad faith ‘‘hold-up’’

cases, the party seeking the changed terms has no good reason for doing so,

and will threaten unjustified nonperformance if the requested changes are not

agreed to. So the contractor will ‘‘request’’ additional pay and suggest that

nonperformance (or significantly slowed or sloppy performance) will result if

the extra sums are not promised and paid.24 The second factor pointing

toward lack of consent is present in different contexts, including circum-

stances where one party’s dire economic circumstances forces that party to

consider proposals it would otherwise consider demeaning or oppressive.

C. Consent and Validity

As Wertheimer points out,25 it serves neither autonomy nor welfare to

demand the fullest form of consent before we treat the relevant moral or

legal threshold as being met. This has, perhaps, been most frequently and

prominently discussed in relation to the doctrine of duress (discussed further

below), where the doctrinal rule allows a party to void a contract if it can show

an appropriate combination of wrongful threat on the part of the other

contracting party and a lack of reasonable alternatives to entering the contract

on its own part. In considering when such a defense should be allowed, Judge

Richard Posner pointed out that reading the doctrinal standard to allow

rescission of the contract26 whenever contracting parties are in such dire

economic circumstances that they have no practical alternative to entering
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the agreement is actually contrary to the interests of parties in bad economic

circumstances.27 If a poorly situated party could always get out of such

agreements, few other parties would enter agreements with it.28

II. Doctrinal Treatment of Consent

A. Objective Versus Subjective

As noted, consent or autonomous choice has, for a long time, been

considered at the core of contract law—at least back to the early English

Writ of Assumpsit, claiming a cause of action based on obligations that

a party had ‘‘assumed and faithfully promised’’ (assumpsit et fideliter
promisit)29—as contrasted with obligations that parties have regardless

of their choices.30

Some commentators and judges took the idea of ‘‘freedom of contract’’

quite seriously: viewing it as a legal principle, and not just a rhetorical

justification, that people should be bound only to the extent that they sub-

jectively so chose. Under this subjective theory of contract law (more precisely,

the subjective theory of contract formation31), there would only be contractual

agreement when each party’s subjective understanding of the agreement

matched the other’s exactly (‘‘meeting of the minds’’). This is Raffles
v. Wichelhaus,32 where the parties agreed to pay for cotton being sent from

Bombay on a ship called ‘‘Peerless.’’ However, unknown to the parties, there

were two ships called ‘‘Peerless’’ carrying cotton from Bombay, and one

contracting party intended the earlier ship, and the other the later ship. The

court held that there was no contract because the parties’ minds did not meet.33

While this subjective approach to contract formation seems to give due

regard to freedom of contract and the importance of a kind of ‘‘informed

consent’’ to contractual terms, the suggested legal standard would lead to too

much uncertainty in the enforceability of agreements. Anglo-American con-

tract law soon settled instead on an objective standard for formation issues.34

An objective approach focuses on the reasonable understanding of public acts

or the words spoken and written, rather than on the parties’ (sometimes

idiosyncratic) understanding of those acts and words. If one party signs

another party’s proposed contract, there will be a valid contract, even if the

two parties understood the terms differently.

Another example of the contrast between subjective and objective

approaches to consent can be found in the well-known case of Lucy
v. Zehmer, where the Zehmers claimed that their offer to sell their farm to

Lucy for $50,000 had been a joke (made while drinking), but Lucy claimed
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not to have known that the offer was intended in jest. The court held that,

from an objective standpoint, the offer was valid and could be accepted to

form a valid contract.35

B. Absence of Express Consent

There are a number of contract law doctrines that make agreements void or

voidable in circumstances where there are significant doubts about the con-

sent of one of the parties. These include duress, undue influence, minority,

mental incapacity, intoxication, and unconscionability.

1. Duress and Undue Influence

Duress and undue influence involve ‘‘improper pressure in the bargaining

process . . . .’’36 Duress involves obtaining a party’s assent to an agreement by

an improper threat. The doctrine was originally confined to threats of

physical violence, but has been extended, in most jurisdictions, to economic

threats (sometimes called ‘‘duress of goods’’). Under traditional treatments of

duress, the question had been whether the other party’s will had been over-

borne. This traditional approach was abandoned long ago, not merely because

of the difficulty of determining when a will had been (or, if one preferred an

objective test, should have been) overborne, but also because such a test seems

to exclude too many cases where nonenforcement seemed justified on moral

or policy grounds.37

Under the modern approach, the party claiming duress needs to prove

some wrongful act by the other party combined with a lack of reasonable

alternatives. In some circumstances or in some jurisdictions, the party must

also show that the other party caused the lack of reasonable alternatives38 or in

bad faith took advantage of that situation.39 As one commentator puts it,

there is a sense in which the modern doctrine of duress is more about

‘‘wrongness or unfairness’’ than about ‘‘freedom and voluntariness . . . .’’40

Under the doctrinal test for duress, ‘‘wrongful acts’’ include illegal

actions, but extend beyond that to some immoral acts, including threats of

criminal prosecution and claiming a right or failing to perform on a contract

when one does not (subjectively) believe that one is legally justified.41

In principle, litigation for breach of contract is a reasonable alternative,

unless the party’s business circumstances make the costs or delays of litigation

unsustainable.42

Some commentators have suggested that the rules of what does (and does

not) constitute duress can best be seen as a set of collective choices regarding

what sort of ‘‘advantage taking’’ or ‘‘strategic behavior’’ we will condone (or
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even encourage) in transactions: for example, that getting the better bargain

through greater intelligence or diligent research or crafty persuasion (short of

misrepresentation of facts) is acceptable, but that obtaining a better bargain

through, say, superior strength is not.43

Undue influence involves a combination of overpersuasion by one

party and vulnerability or susceptibility by the other party.44 While it is

a notion perhaps more at home in the law of wills and estates (with family

members trying to persuade those weakened by age or disease or clergy

using fear of the afterlife to receive more favorable terms in a will or other

legal document), it is a doctrine accepted in contract law to rescind certain

agreements. The cases usually involve parties who are competent, but

perhaps barely so, often weakened by age, physical exhaustion, grief, or

the like—parties who could not protect their interests in the face of

significant pressure, or parties who might be susceptible to particular

sorts of persuaders (like, those with whom they have relationships of

trust: for example, clergy, lawyers, trustees).45

2. Minority, Mental Incapacity, and Intoxication

There are a series of contract law doctrines dealing with parties who are not

(or are not considered to be) competent to protect their own interests: These

involve those who are below the age of majority (the doctrine of minority, or

infancy) and those who are not (or no longer) competent due to mental

disease or defect (mental incapacity) and intoxication.

In each case, the lack of competency gives the affected party the right to

rescind the agreement, at least under certain circumstances. The legal rule,

however, sharply differs between incompetency on the basis of age—an

objective standard, in principle easily checkable—and forms of incompetency

that are not as easily discerned or tested.

Children under the age of majority have the power to rescind their

agreements up to, and slightly beyond, obtaining that age.46 (If they wait

any significant period of time beyond the age of majority, they will be held to

have tacitly ratified the agreement.) There are different statutory-based excep-

tions in some states (allowing minors to enter valid agreements, for example,

for some medical procedures); in some states a minor may be liable for

benefits received or depreciation of the subject of a rescinded contract, and

the parents or guardians of a minor will be obligated to pay the fair market

value of any object the minor purchased if the object was a ‘‘necessity.’’47

With intoxication and mental incapacity, the afflicted party generally has

the right to rescind an agreement if the other party knew (or should have

known) of the incapacity.48 Additionally, some states allow mentally
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incapacitated parties to rescind agreements, without regard to the knowledge

of the other party, if the parties can be returned to the status quo.

3. Unconscionability

Unconscionability has its roots in the Roman doctrine of laesio enormis, under
which a contract could be rescinded if a party had to pay more than twice an

object’s market price.49 Under the English common law, unconscionability

covered cases where the terms were so one-sided that the agreement was one

‘‘such as no man in his senses and not under delusion would make on the one

hand, and as no honest and fair man would accept on the other.’’50

This picks up an ongoing theme in discussion of unconscionability, that

it combines concerns about acceptable levels of (un)fairness with suspicions

that there may have been some important defect in the formation process.

Richard Epstein, though no supporter of governmental paternalistic inter-

vention, defended unconscionability as a doctrine that would allow a defense

to enforcement in circumstances where there likely had been some issue of

duress, undue influence, or fraud, but where these elements could not be

proven sufficiently for the use of those doctrines.51

Contemporary American contract law52 does seem to go further than

this, though the standards for this doctrine’s application remain notoriously

amorphous, and its application in cases highly inconsistent. The doctrine is

usually held to include a requirement of significant defects on both procedural

and substantive levels,53 though one can find occasional cases that seem to

deal only with significantly one-sided terms. In the cases where unconscion-

ability is found, there is often an underlying theme of exploitation54

(for example, Wertheimer 1996, 36–76).

Courts have found, or at least strongly indicated, unconscionability in

cases involving cross-collateral agreements with poor consumers and luxury

goods,55 a provision giving a clothing retailer the right to cancel its order at

any time for any reason,56 arbitration provisions that constrained employees

but not employers,57 and the sale to a poor consumer of a freezer for three

times its fair market value.58

One may need to know more about particular transactions or sets of

transactions to evaluate whether prohibitions of agreements on certain terms

is purely paternalistic or serves other functions. The question is what the effect

would be of the prohibition. In some cases, the only alternative to transacting

on extremely one-sided terms may be no transaction at all (some have argued

that this is the case with certain consumer sales contracts with consumers who

have little resources and poor credit).59 In other cases, however, the alternative

to an agreement on extremely one-sided terms may well be an agreement on
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more reasonable terms: The potential husband might be interested in

marrying even if the terms of his proposed premarital agreement must be

made more fair; the boat captain offering rescue might be willing to act on

market terms if extortionate terms are unenforceable; and the employer may

settle for a 2-year and local restrictive covenant if a 5-year and nation-wide

covenant would be struck down. In such cases, restrictions strengthen the

bargaining position of the weaker party without foreclosing its ability to enter

an agreement on the matter in question.60

4. ‘‘Duty to Read’’

It is the general rule that one cannot avoid contractual obligation by reporting

that one had not read the terms of an agreement, or even that one was unable

to read the terms because one was illiterate.61 Though one might raise

questions about the existence or the quality of the consent if one party did

not read a form, could not read a form, or was unable to understand the

form’s language, contract law prefers to put the onus on the parties to read a

document, or have it read to them, and to understand it, or have it explained

to them.

5. Consideration

The doctrine of consideration separates enforceable bargained-for exchanges

from unenforceable gift promises.62 The doctrine itself is both intricate and

controversial, and a number of different justifications have been offered for it,

so the connection between that doctrine and consent is never going to be

straightforward. In rough and general terms, an agreement is only enforceable

when something of value is given or promised by both sides. ‘‘Something of

value’’ includes an agreement not to sue63 and an agreement to refrain from

some activity one has a legal right to do (my promising never to run a

marathon or never to visit Siberia would be consideration, even if these were

things I would never be interested in doing in any case).64 For the purposes of

consideration, there is no requirement that what one party gives or promises be

of comparable value to what the other party gives or promises.65

Among the arguments offered for the doctrine of consideration is that as

a kind of formal requirement it distinguishes agreements on which parties

have given serious thought from those that might have been entered into

impulsively.66 At the same time, like technical formal requirements, the

doctrine of consideration can result in the nonenforcement of transactions

where both parties firmly intended and expected enforcement (and there was

no strong reason to doubt the voluntariness of the parties’ actions or the

fairness of the transaction).67
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C. Implied Terms and Hypothetical Consent

Implied terms are terms that are not expressly part of the parties’ agreement,

but which nonetheless are enforced. Courts and commentators frequently

distinguish terms ‘‘implied by law’’ and those ‘‘implied in fact.’’ The former

are terms not grounded on the parties’ shared preferences, but instead based

on legislative or judicial judgments of fairness, policy, or efficiency.68 These

will be discussed later, under ‘‘Mandatory Terms.’’

Terms ‘‘implied in fact’’ sometimes refers to terms, or assent to terms,

that can be read off someone’s behavior (as pumping gas at a self-serve

gasoline station is held to be acceptance of purchase at the price listed on

the pump). More interesting, for our purposes, are the terms implied into a

contract on the basis that these are provisions on which the parties would have

agreed if they had been asked at the time they entered the agreement. This is

an argument from hypothetical consent. Often terms are implied into a

particular contract in the course of resolving a dispute regarding that agree-

ment. ‘‘Implied in fact’’ terms also include doctrinal rules that could be

justified on the basis that these terms are what parties would likely have

agreed upon if they had been asked at the time of execution.69

Justice Oliver Wendell Holmes, Jr., had argued for a ‘‘tacit agreement’’

test for consequential damages that went beyond usual levels of damage: that

recovery should only be available where the special circumstances had been

brought to the defendant’s attention and the other party had directly or

indirectly assented to the higher level of liability.70 This is a somewhat stricter

standard than the Hadley test of foreseeability that is in fact doctrinal law in

most American jurisdictions, and the tacit agreement test has been expressly

rejected by most courts and commentators.71

There are a number of equitable doctrines that allow parties to rescind an

agreement under extraordinary circumstances that have arisen since the

execution of an agreement. These doctrines include impracticability, impos-

sibility, and frustration of purpose. Though highly exceptional in their

application, they are established parts of the contract law landscape, and are

often understood as claims of implied agreement: that certainly the parties

could not have expected performance if certain very unusual and unexpected

circumstances were to arise.72

In limited circumstances, a party can rescind an agreement, or at least

avoid its enforcement, on the basis of a mistake of fact made at the time the

agreement was entered.73 The equitable relief is more easily available if the

mistake was shared by both parties at the time of the agreement, but in

extreme circumstances relief may be available even for unilateral mistake.
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Some commentators view the doctrines of mutual and unilateral mistake as

basically general statements regarding implied terms: that these are circum-

stances in which parties to a contract would normally expect that perfor-

mance would be excused. This view may be supported by the doctrinal

rules that state that the agreement will not be subject to rescission if the

party seeking rescission has, in some sense, accepted the risk of the

mistake.74

D. Mandatory Terms and Rules

1. Background Rules

While contract law emphasizes the freedom of parties to choose their own

terms, there are two prominent sets of exceptions: background rules and

mandatory rules. I will deal with background rules in this section, and

mandatory rules in the next.

By ‘‘background rules,’’ I mean the formation and remedial rules of

contract—the ‘‘rules of the game’’ as it were—which the parties have not

chosen,75 and most of which are not within the powers of the parties to

contract around. For example, despite strong criticism from many commen-

tators, parties cannot (enforceably) agree to extracompensatory liquidated

damages, punitive damages, or emotional distress damages,76 or to the

waiver of the requirement of consideration.

These are only indirectly consent issues, mostly showing the limitations

of ‘‘freedom of contract’’: that there are terms that the state will not enforce,

even though the parties have consented to them. Not only terms, of course,

but whole types of agreements are held to be unenforceable, from agreements

in restraint of trade (now mostly covered by federal antitrust legislation) to

agreements to procure illegal drugs, killers for hire, or prostitutes services, and

the like.77

2. Mandatory and ‘‘Implied in Law’’ Terms

There are some terms that are implied into agreements—some terms implied

into all agreements, others into only certain categories of agreements. And the

source of the mandatory terms can range from common law judicial rules to

state or federal statutes.

Such terms include the nonwaivable duty of good faith78 and the provi-

sions of various state and federal consumer protection statutes.

Additionally, there are default terms that the parties can circumvent by

express agreement, but which otherwise apply to the parties even when they

have not consented to them (though here, in particular, the distinction
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between waivable terms implied in fact and waivable terms implied in law

may be hard to discern). These may include terms relating to termination of

an ongoing commercial relationship and duties of ‘‘best efforts’’ one party

has toward forwarding the interests of another within a contractual

relationship.79

III. Recent Challenges to Contract Law’s Treatment
of Consent

A. Promissory Estoppel and Other Grounds for Recovery

In the twentieth century, promissory estoppel developed as an alternative

ground for recovery within, or related to, contract law. Though it (and

the other contract-like grounds of recovery discussed in this section) has

roots in the case-law that go back a long ways, recent expansions in use

have caused some to see it as a challenge to contract law’s consent-based

approach.80

Promissory estoppel is liability on a promise even where the tradi-

tional requirements of offer, acceptance, and consideration are not present.

This equitable remedy is available where a promise has been reasonably

relied upon and injustice can only be avoided by enforcing the promise.81

While some might argue that liability in such contexts is contrary to the

consent-based ideal of freedom of contract, the ultimate complaint goes

more to the relative fuzziness of the standard (a promise on which the

other party could reasonably rely), a complaint that can be brought against

most equitable remedies. There is a sense in which a party consents to

potential liability as much by making a promise on which the other party

might reasonably rely as by making an offer that the other party might

accept.

There are other exceptional grounds for recovery for circumstances where

the parties have not reached a valid agreement (or a previously valid agree-

ment has been legally rescinded) but justice seems to warrant granting some

right to recovery. For example, there is promissory restitution, where a

‘‘promise made in recognition of a benefit previously received . . . is binding
to the extent necessary to prevent injustice.’’82 Additionally, there are circum-

stances where a party can seek restitution for the unjust enrichment of another

party, for example, where a contract has been rescinded after payments were

made or services rendered, or where emergency services are provided in

circumstances where an agreement was not possible.83 Such rights and

obligations are not grounded in consent, but in claims of justice and fairness.
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B. Standardized Forms and Electronic Contracting

Standardized forms are also not especially new, though (again) relative to the

common law development of contract law doctrine (arm’s length negotiation

between equals), they are contrary to the paradigm that underlies much of the

doctrine, and thus raise distinct challenges.84

Karl Llewellyn’s response to the problem of standardized forms was to

argue that one could not reasonably see one party as having assented to the

boiler-plate provisions of the other party’s standardized forms, as it is unlikely

that such provisions were read, and even less likely that they were understood

even if read.85 Instead, he argued that the courts should treat parties as

offering ‘‘blanket assent . . . to any not unreasonable or indecent terms the

seller may have on his form, which do not alter or eviscerate the reasonable

meaning of the dickered terms.’’86

Randy Barnett has made a similar argument, comparing assent to terms

in form contracts (including those in electronic contracting) to agreeing to do

whatever a friend has written in a paper now sealed in an envelope.87 Such

assent would not be seen to be plenary, but would include, in the contract

context, an intention ‘‘to be bound by the terms I am likely to have read [for

example, those involving price and quantity] (whether or not I have done so)

and also by those unread terms in the agreement . . . that I am not likely to

have read but that do not exceed some bound of reasonableness.’’88

In this context, it is interesting to watch the contests regarding the

regulation of electronic contracting89 in the United States, especially as they

have developed in the course of the battles over proposed revisions to Article 2

of the Uniform Commercial Code, UCITA (Uniform Commercial

Information Transactions Act), and the proposed American Law Institute’s

Principles of Software Contracts. Those who sell computers and those who sell

or lease software have argued, under the rubric of ‘‘freedom of contract,’’ for

the right to have terms incorporated into contracts even if the terms appear

through ‘‘clickware’’ or ‘‘browseware’’ or are sent later ‘‘in the box.’’ On the

other side, consumer advocates have argued for more prominent notice to

consumers that there are relevant terms, and perhaps for a requirement that

such terms be posted on Internet sites or available in stores that sell the

goods.90 Unsurprisingly, the two sides also disagree about the extent to

which the doctrine of unconscionability or consumer protection legislation

should limit possible terms or impose mandatory terms.91

One standard argument for allowing the enforcement of terms in elec-

tronic contracting, despite issues with the timing of the terms’ presentation,

and despite doubts about the likelihood of the terms having been read, is that
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more stringent requirements would create an unworkable situation, or at least

a situation significantly less attractive for consumers and providers alike.92

Additionally, while recent empirical work has found that software license

agreements tend, almost universally, to have pro-seller provisions (relative to

default rules), there appears to be little evidence that the agreements were any

more pro-seller in dealings with consumers than they were with larger busi-

ness and corporate buyers.93

In Arthur Leff’s suggestive analogy, contracting on standardized forms

(and, one would now add, electronic contracting) is, in contrast to a much

earlier paradigm of contract, more product (‘‘thing’’) than process.94 As the

contractual terms become less subject to negotiation, there is, in a sense, a

‘‘collapse of the terms into the product.’’95 One might add that there is more

attention to the general social benefits of easy and enforceable transactions

than there is to how full or informed the assent is to terms. This is not

necessarily a bad thing, and it may be that no richer sense of autonomy is

available in the context of modern commercial interactions.

C. Bounded Rationality and Cognitive Biases

Modern debates about consent in contract law have been enriched, or at least

complicated, by recent discussions of ‘‘bounded rationality’’ and ‘‘cognitive

biases.’’ These are challenges to the rationality assumption of much of

economic analysis—and much of contract law—challenges based on experi-

mental research.96

Among the experimental results were that parties value objects more

when they own them than when they do not (the ‘‘endowment effect’’) and,

analogously, treat perceived losses as far more serious than ‘‘opportunity

costs’’ (gains they would have had, had they acted or chosen differently);

people’s preferences among alternatives A and B may depend on other

alternatives (C, D, and E), particularly where the additional alternatives

make an option seem either moderate or extreme; and we tend to suffer

from self-serving biases, overoptimism, and an underestimation of the possi-

bility of lower-frequency events.97

Many of these differences from modeled rationality have effects on

consent arguments. For example, commentators often argue that consent

to a term can be derived from the failure to object to a term, or to demand

alternative terms. The endowment effect can counter the argument that

parties must not want more protective contract terms because they never

(or rarely) negotiate for them: If parties sufficiently valued a protective

term, the argument goes, they would trade off some other good (perhaps
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low price in a consumer good, or higher wages in an employment contract)

to get it.98 However, if the valuation of the good varies according to

whether it is initially assigned to the consumer or employee or not, then

the derivation from failure to negotiate is, at best, not so simple. Also,

Melvin Eisenberg has written convincingly of how many rules imposing

limits on particular kinds of agreements—liquidated damages, express

conditions, form contracts, waiver of fiduciary obligations, prenuptial

agreements,99 and limiting terms in employment contracts—can be seen

as responding to our cognitive limits.100

Both premarital agreements and employment agreements with restric-

tive covenants101 are good examples of contracts that may raise special

concerns about consent. Someone about to marry, fully in love, may not be

well positioned to think reasonably about which rights to demand and

which to waive, regarding alimony and property division, for a future

divorce that he or she, at that moment, cannot imagine occurring.

Similarly, an employee taking up a job may not be able to think clearly

about posttermination rights when the current relationship between

employee and employer is at its most positive. And many commentators

have raised questions regarding the assent in a surrogacy agreement102 to

giving up parental rights to a child (especially if the woman in question has

never before been pregnant and has not experienced the bond many

pregnant women feel with the children they carry).103

Some theorists in the area have used arguments grounded in bounded

rationality theory to advocate more use of mandatory contract terms (and a

broader application of unconscionability doctrine).104 And there is a long

tradition of imposing ‘‘cooling off periods’’ (a period after signing an agree-

ment during which time the party can change its mind and no longer be

legally bound)—for transactions ranging from door-to-door sales to giving up

a child for adoption—grounded on similar concerns regarding consent.

IV. Consent Theories of Contract

It may be worth adding, for the sake of completeness, the role that consent

plays in contract law, for theories above the doctrinal level. While there are

many important theories of contract law that do not focus on consent

(in particular, the law and economics theories of contract law105), there are

two prominent approaches that focus, directly or indirectly, on consent:

the promise theory of Charles Fried and the consent theory of Randy

Barnett.106
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For Fried, the ‘‘promise principle’’ is the ‘‘moral basis of contract law,’’

connected with the idea that ‘‘contractual obligations [are] essentially self-

imposed . . . .’’107 A promise itself is an obligation consented to by the party

making the promise, and Fried also would have a requirement that the

promise be in some sense assented to by the promisee before there would be

an obligation.108

Standard criticisms of Fried’s theory include (1) that it operates at too

general a level to be able to explain detailed contract doctrine or remedial rules

(which, critics claim, can be better explained by economic analysis109) and

(2) that it excludes, by fiat, significant portions of what is conventionally

considered part of contract law and practice.110

In Barnett’s ‘‘consent theory,’’ ‘‘legal enforcement [of an agreement] is

morally justified because the promisor voluntarily performed acts that con-

veyed her intention to create a legally enforceable obligation by transferring

alienable rights.’’111 A basic difference between Barnett’s theory and Fried’s

lies in Barnett’s greater acceptance of objective approaches to assent. Barnett’s

theory might be called an ‘‘appears to consent’’ theory of contract, or a

reasonable reliance theory.112

Conclusion

Law is full of standards imposed with little or no consent of those affected—

from the criminal law and tort law restrictions on our liberty to the obliga-

tions parents owe their children—yet most of the time we think that such

standards might nonetheless be legitimate and fair. If we are especially

concerned about consent in contract law, it is because it is an area of law

that is built on the idea, or ideal, of parties choosing the standards by which

they will be bound. Though contract practice clearly falls far short of the

ideals of ‘‘freedom of contract’’ and full consent,113 it remains one of the few

areas of law where the question of consent is taken very seriously, and

re-examined regularly.

Likely, the contract law (and contract theory) rhetoric of ‘‘freedom of

contract’’ and ‘‘meeting of the minds’’ never matched contracting practice in

more than a small percentage of agreements, even if that small percentage is

now getting even smaller.114And if we often consent in only the weakest sense

to the terms that bind us (as we consent in only a weak sense to the laws that

bind us and the government that governs us), there are important interests of

the contracting parties themselves, as well as societal interests, that justify

giving the full force of law to the vast majority of such agreements.
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Consent With Inducements: The Case

of Body Parts and Services

Janet Radcliffe Richards1

Introduction

Some years ago, when news of kidney selling by live vendors first broke in the

West, politicians from all points of the political compass rushed to declare it

illegal, and medical organizations were equally quick to pronounce their

professional anathema. The reaction was so immediate as to allow hardly any

time for debate, but as challenges appeared to this first response justifications

for prohibition of organ sales began to proliferate, and many of the arguments

depended on claims about invalidity of consent. Analysis of these arguments

can throw light on the matter of consent in general, as well as on the broader

issue of payment for the use of bodies and body parts.

Consent derives its importance from the fact that law and convention

place a circle of presumptive inviolability around individuals. There is, of

course, endless scope for difference of opinion about how wide and how

impregnable that circle should be, and societies differ in their judgments

about where the rights of the individual should end and where those of other

individuals or the wider society should begin. In some societies many indivi-

duals may lack full rights even over such fundamental matters as bodily

integrity (for instance, there may be no such thing as rape within marriage),
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while in others the range of individual rights stretches far beyond this. But

wherever the boundary of individual control is established, consent is pre-

sumptively necessary for its transgression. And, specifically to the point here,

it is also generally sufficient. Because the purpose of the boundary is to protect

the bounded individual, the consent of that individual for any breach gen-

erally settles the matter of its acceptability. To whatever extent the law gives

you a right to privacy within your own home, others may not intrude without

your consent; but if you do consent, that provides exemption from whatever

blame or penalties their intrusion would otherwise incur, and makes legit-

imate what would otherwise be an offense against you.

There are, however, a few contexts where this prima facie sufficiency of

consent seems to be regarded as breaking down. Even though some matter looks

as though it should come well within the accepted circle of individual control,

and even though apparently valid consent has been given for its breach, it may be

illegal, or regarded as unacceptable or wrong, for others to act on this consent.2

The most familiar cases of this kind concern actions that would not involve

illegality if you did them yourself, but which others may not do to you even with

your consent. So, for instance, suicide and attempted suicide ceased to be

criminal offenses in the United Kingdom when the 1961 Suicide Act was

passed, and they were to that extent moved out of the area of public interest

and returned to the circle of individual control. But the same act explicitly stated

that ‘‘aiding, abetting, counselling or procuring’’ the suicide of another remained

criminal offenses, and it also left untouched the classification of euthanasia as

murder even if the person killed had consented to, or even pleaded for, death.

Similarly, self-harm is not generally regarded as a criminal offense, unless its

purpose is to commit some other offense such as avoiding conscription or

defrauding an insurance company, and to that extent the law regards individuals’

treatment of themselves as amatter for personal decision. But there are still limits

to the amount of harm others legally can do to you, even with your consent. This

shows in legal rulings about harm caused during consensual sadomasochistic

activity3 and in the uncertain legal situation of surgeons who operate on patients

seeking the amputation of normal but unwanted limbs. Even willing organ

donation for the benefit of others is restricted. Surgeons refused to accept the

consent of a man whose first kidney donation to his son had failed and who then

wanted to sacrifice his second kidney for another attempt,4 and the sacrifice of an

organ essential for life is legally out of the question. ‘‘A man may declare himself

ready to die for another, but the surgeon must not take him at his word.’’5

There are well-known problems of principle about such matters. Should

they be regarded as remnants of paternalism, arguably out of place in a liberal

society that regards individuals as the appropriate judges of what constitutes
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their own interests, or can they be given some other justification in terms of

public interest? Interesting as this problem is, however, I shall not discuss it

here, because the subject of this chapter is an even more puzzling one. It

concerns contexts where it is already accepted, in general, that consent should

be sufficient to allow what has been consented to, but where the situation is

regarded as radically changed by the involvement of payment.

This is what makes the kidney-selling issue so interesting. Although some

kinds of organ donation are forbidden outright by law, living kidney donation

does not come into that category. You may give one of your kidneys to a

friend or relative who needs one, because your other kidney will be able to

take over the function of the missing one, and the law has accepted that the

minimal risk of long-term harm is justified by the gain to the recipient. In

most countries, however, consent to the very same operation may not be

accepted if money is involved in the transaction. And although this issue

provides a particularly striking illustration of the matter, it is part of a much

wider controversy about payment for body parts or services involving bodies.

It arises in debates about organ, tissue, and blood donation, as well as gamete

donation, surrogacy, prostitution, and nontherapeutic medical research.

It is difficult to discuss the problem in a general way, because there is a huge

range of both opinion and legislation about all these issues. About most of them

there are differences of opinion about whether the procedure in question should

be allowed at all, whether it should be allowed only without payment, or

whether there is nothing wrong with payment. The variation is expressed

partly in laws and partly in feelings, and there is variation within societies as

well as between them. Individuals who feel strongly about payment in some of

the areasmay feel less strongly, or have no objection at all, to payment in others.

Tracking these complexities would be an enormous project.

Fortunately, however, the variations are not relevant to the central

problem here, which is one of general principle. It can be understood as

concerning a particular kind of conditional. If you regard it as appropriate

that some matter (for example, living kidney donation) should normally be

regarded as lying within the circle of individual decision, so that the indivi-

dual’s consent is both necessary and sufficient for the appropriate action by

others (the surgeon may proceed on its basis), but you also think that payment

should not be allowed (the surgeon may not accept the consent if payment is

involved), how can you justify the distinction?

It will be useful to concentrate the discussion on the sale of kidneys by

living vendors, because this is the context in which there is most unanimity of

feeling and where the debate has been most intensively developed. The

discussion should, however, be regarded as applicable to all these topics.
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The Problem

Once it had been established that a kidney could be removed with minimal

risk of lasting harm to the donor, and immunosuppression had solved the

problem of rejection, it was only a matter of time before commercial oppor-

tunities were spotted. Since anything that can be given can also be sold, and

most things that are ours to give are also ours to sell, the rapid development of

a trade between people who were desperate for kidneys on the one hand and

money on the other should probably have been anticipated from the start.

Apparently, however, it was not, and when the issue first came to widespread

public attention in the West, the reaction was one of horror. In the United

Kingdom this happened in 1991, when it was revealed that two Turkish

peasants had come to Harley Street—the London abode of expensive doctors

with correspondingly affluent patients—to sell kidneys for patients in need of

transplants. There was no law against such transactions at the time, but the

immediate reaction, from both politicians and the medical profession, was

one of outrage. The exchange was immediately halted, the doctors concerned

were struck off the medical register even though there had been no explicit

policy to prevent their acting in this way, and legislation to ensure it never

happened again was rushed through the UK Parliament with almost unpre-

cedented speed. Professional bodies rapidly declared their absolute opposi-

tion, and soon payment for kidney donation was illegal in most of the world.

But what exactly was the objection? The rhetoric was about the greedy rich

and exploited poor, but although the Harley Street connection provided a

plausible connection with the rich, not many people would say that using

whatever money you had to try to save your life—or even to escape the crushing

constraints of life on dialysis—constituted a paradigm case of greed. Most

people would probably scrape together everything they had for the chance of

escaping death; and anyway, if greed were the issue, the objection should apply

equally to all the treatments the rich can buy in Harley Street and other private

clinics throughout the world. The real objection was obviously not about the

access of the rich to treatment, but the poor as the source of the organs.

The trouble was, it was about the poor themselves who had made the

decision to sell. Later, when people became aware of the commercial value of

transplant organs, rumors began to spread about kidnapping and murder, or

people who had come to rich countries for jobs and then woken up in hospital

with a kidney missing. But even if it had been reasonable to credit all these

stories, they were about people whose kidneys had been stolen or taken by

force. The Turkish men in London had not been murdered or kidnapped, or

even, as far as we know, put under pressure by the intended recipients or their
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agents. They had volunteered their kidneys, and we even knew why—or at

least, the reasons they gave. One of them had a daughter with leukemia, and

was trying to save her life. He could not begin to afford the necessary

treatment at home, and selling a kidney seemed to provide his only hope.

Furthermore, if his daughter had herself needed a kidney, there would have

been no problem about accepting his consent to donate one of his. In trying to

sell his kidney to provide treatment for her, he was making exactly the same

offer with exactly the same motivation. Why, then, was it regarded as obvious

that the transplant doctors should have known they should not accept his

consent? Why was there such widespread support for the new laws prohibiting

payment? How can the involvement of money justify distinguishing between

the acceptability of consent for procedures that are otherwise identical?

Feelings about the matter were strong, and a great many attempts have

been made to justify the prohibition of payment for organ donation. I have

dealt with many of these elsewhere.6 Most of this article is specifically

concerned with claims that the problem about payment lies in its invalidating

the vendors’ apparent consent.

Invalid Consent

The requirement that consent should be valid is an essential element of its being

required at all. Since someone with your consent to act within your protected

circle may do what would otherwise be an offense against you, a necessary

element of protecting your rights is making sure that anyone who claims to have

your consent really has it. The standards of validity required are themselves a

substantive part of any society’s specification of the extent of individual rights.

The overall challenge is to find a justification for rejecting consent to

transactions that involve payment, when consent to the same transaction

without payment would be acceptable. It is now generally accepted that, in

order to be valid, consent must be given by a competent person, that it must be

freely given, and that it must be informed. The consent-based arguments against

organ selling make the connection with payment by claiming that the poverty of

would-be vendors results in the failure of one or more of these criteria.

Competence

The first line of argument uses poverty as the basis for doubt about prospec-

tive vendors’ competence. ‘‘Since paid organ donors will always be relatively

poor, and may be underprivileged and undereducated, the donor’s full under-

standing of [the] risks cannot be guaranteed.’’7

Consent With Inducements: The Case of Body Parts and Services 285



In clinical practice, the requirements for mental competence (capacity)

are that the consenter should be able to understand, retain, and weigh up the

treatment information in order to reach a decision. At present, those require-

ments are interpreted as weighted strongly in favor of crediting the individual

with capacity. Adults must be presumed competent until demonstrated

otherwise, and the level of competence required must be no higher than is

required for understanding the issue at hand. People of borderline compe-

tence should be helped to achieve as much understanding as possible. The

requirements for understanding have themselves also become increasingly

minimal. There are no requirements that beliefs should be true, or the

weighing-up process regarded as rational.8

Nobody seriously applying these standards could defend a noncompe-

tence justification of prohibition. The requirements allow no escape from the

need to assess people individually, and the vast majority of potential vendors

would certainly reach the required standards. And anyway, people from the

same uneducated groups are routinely treated as competent to consent in all

other contexts—including unpaid organ donation. However, criteria for the

assessment of competence are not morally neutral. They are themselves

expressions of moral views, and the standard currently accepted reflects a

particularly strong version of the liberal idea that all individuals should be free

to determine both what constitutes their own good and how best to achieve it.

But many people of broadly liberal inclinations think that even though

individuals should always determine what constitutes their interests, it may

be justifiable to go against their immediate wishes if a mistaken or inadequate

understanding of the workings of the world results in mistaken beliefs about

how to achieve those interests. It is arguable that such ‘‘weak paternalism’’ may

often be justified, and many doctors admit to sometimes acting without

consent in order to achieve what patients themselves would count as their

long-term interests. And, they claim, those patients are grateful afterwards.

Suppose, then, the noncompetence argument against organ selling is

interpreted as intending a claim that the criteria for competence should be

narrowed, to the extent that a serious lack of education and knowledge may

result in noncompetence and justify paternalist intervention. There would

still be a considerable leap to the conclusion that we should treat everyone

who wanted to sell an organ as coming into this category, but could this at

least be the first step, of showing that anyone noncompetent in this way

should not be allowed to consent to organ selling?

This seems to be the intention behind the noncompetence claim. The

trouble is, however, that a judgment of noncompetence can never in itself

entail that whatever was noncompetently consented to should actually be
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prevented from happening. All it entails is that consent cannot be used as part
of the justification of whatever action is proposed, and that the decision must

be made on some other basis. And whereas in general it is accepted that ‘‘the

absence of consent has much the same effect as a refusal,’’9 this is not so in the

case of the noncompetent. If they are not able to decide for themselves,

someone else must decide for them. The generally accepted principle is that

the decision must be made in their best interests.

This may not seem to make much difference. It is widely believed that

kidney selling cannot possibly be in anyone’s interests, and the impression is

reinforced by frequent reports from campaigning organizations and investigative

journalists who expose exploitation, cheating, shoddy operations, lack of coun-

seling and follow-up, and a train of vendors with damaged health and no lasting

benefit to compensate. Whether the would-be vendors recognize it or not, it

may well be argued, the course they are trying to pursue is far too dangerous to

be reasonable.We, who know better, must save them from themselves for (what

we hope they will eventually agree is) their own sake. ‘‘State paternalism

grounded in social beneficence dictates that the abject poor should be protected

from selling parts of their bodies to help their sad lot in life.’’10

One difficulty about this line of argument is that there are problems about

the claimed evidence. Even if there is little reason to doubt individual stories

about harm to vendors, what is less clear is how representative they are. It is easy

to find evidence if you look only on one side, and most of the research seems to

have been done by people strongly opposed to organ selling. As far as I know

there is no systematic research into how many vendors are satisfied with the

transaction—though there is anecdotal evidence to suggest that many are.

But even if most of the vendors do end up worse off, why exactly is this?

Living organ donation is now so safe that many surgeons actively recommend

it, which they would hardly do if they expected a string of dead or damaged

donors. The only intrinsic difference between paid and unpaid donation is

that the vendor receives something in return—which, to all appearances, is a

positive advantage. This suggests that if kidney vendors are in practice

disproportionately harmed, the reasons must lie not in the loss of a kidney

in itself, but in the surrounding circumstances. No doubt these are complex,

but it is striking that all the harms alleged—cheating, careless medical practice

and the rest—are exactly the ones you would expect of a black market. In a

black market there can be no controls on standards of care. Vendors at present

cannot rely even on assessments of their competence to consent, let alone on

the care with health and well-being currently given to most unpaid donors or

the financial and life-planning advice that could be enforced if their activities

were legal.
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There is, of course, some minimal risk in kidney donation, whether paid

or not. Whether any risk is worth taking, however, depends on the reward

balanced on the other side, and if the rewards are the amounts of money that

could transform a family’s life, it is hard to see why the minimal risk of a

properly performed nephrectomy should not be well worth taking. This

chapter is being written during the financial crisis of 2008–09, and it is easy

to imagine that many of its victims might willingly sacrifice a kidney to

prevent something as catastrophic as the repossession of their homes. (You

might consider what price would induce you to part with your own kidney.)

The expected benefits would be even greater to the desperately poor, who

might see in selling a kidney the only hope of making anything of their

wretched lives, and perhaps even of surviving, than to the relatively rich with

mortgage problems. You might rather think, contra Dossetor and

Mackinavel, that the poorer you were, the more rational it would be to risk

selling a kidney, and that even if you were not competent to make that

decision yourself, a benevolent paternalist might well, in principle, push

you in that direction.

This is why the noncompetence case for prohibition could not be made

even if it were conceded that the appropriate standard of competence was that

of the weak paternalist, and even if some reasonable way could be found of

making the leap from widespread noncompetence to total prohibition.

Prohibition prevents many people—both donors and recipients—from

making an exchange that could in principle be enormously beneficial to

both. The only thing that prevents these benefits from being realized is the

illegality that abandons both sides to the mercies of the black market and

results in the harms that the campaigners report.

Prohibition has not stopped the trade, and it never will: as long as there

are people who are desperate for kidneys on the one hand and money on the

other, the two sides will get together somehow. This means that illegality does

not have only the negative harm of obstructing individuals in the pursuit of

what they may rationally perceive as their own good, but also the positive

harm of exposing people who pursue that good in spite of the law to quite

unnecessary levels of risk. Whether or not a coherent justification can be

found for prohibition, the argument from invalidity of consent through

incompetence certainly cannot provide it.

Voluntariness

The second requirement for valid consent is that it should be voluntarily

(freely, autonomously) given. Arguments claiming that consent for kidney
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selling fails to meet this standard depend on the idea of coercion, and they

take two main forms: coercion by unrefusable offers and coercion by poverty.

Unrefusable Offers

In another of his early papers on the subject, Robert Sells objects to any

‘‘externally applied constriction of an individual’s right to choose not to

donate,’’ and includes in this category ‘‘all cases where a person sells one of

his organs during life,’’ because ‘‘here the financial benefits have such an

impact on the life of the donor and his family as to be irresistible: the element

of voluntariness of donation must be at least compromised, or, in extreme

cases, abolished.’’11 The idea that a good enough offer constitutes a kind of

coercion appears in many contexts where payment is at issue.12

It is important to distinguish this line of argument from the previous one,

about noncompetence. The argument as presented here emphasizes the

amount of money offered relative to the incomes of the people who might

be tempted to sell, and one concern might be that the poor would be so

dazzled by the prospect of riches as to become incapable of rational thought. If

so, the appropriate kind of discussion would be the one outlined in the

previous section. The argument here must be regarded as distinct, applying

to people already deemed competent.

If significant financial benefits constitute a compromise or abolition of

voluntariness in some sense, what is that sense? Presumably the idea is some-

thing along these lines. If you are a prospective vendor, you do not actually

want to lose your kidney; you are proposing to do it only because of the
prospect of payment. If the offer is impressive, it leaves you with very little
choice about whether to accept it, and if it is impressive enough, it leaves you

with no choice at all. (This seems to catch Sells’s intuitions about the difference

between compromising and abolishing voluntariness.) All of these are,

indeed, perfectly good colloquial descriptions of such a situation, which is

why it may seem that the voluntariness criterion cannot be met. The relevant

question here, however, is not whether the choice is in some sense nonvolun-
tary, but whether it is so in any sense that would work as a general criterion for

invalidity of consent.

Consider first the idea that your consent is not truly voluntary because

you do not really want to lose your kidney. If this is understood as a claim that

you find the prospect of losing your kidney intrinsically undesirable, it is

almost certainly true: nobody actually relishes the idea of being opened up

and having organs cut out. But the whole point of offering any inducement,

such as payment, is to get you to agree to something you do not like in itself by
making it part of a package that is, all things considered, preferable to simply
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avoiding the element you do not like. If you dislike the idea of parting with

your kidney, but are willing to do it in return for enough money to start a

business or send your children to school, you have already decided that doing

without the school or the business is worse than doing without the kidney. It

would be extraordinarily perverse for anyone to claim, on the basis of a

concern for voluntariness, that because you disliked one element of the

package your consent should be declared invalid, and you should be left in

a situation whose elements you liked even less. And, of course, our criteria for

valid consent obviously imply nothing of the sort, or they would prevent our

accepting dreary jobs in return for good salaries, or selling anything that we

did not positively want to get rid of. If the argument seems to work, it is only

because of an equivocation between wanting something in itself and wanting

all things considered a package that contains it.
What about the other idea, then, that a good enough offer cannot count

as voluntary, because it leaves you with no choice about whether to accept it?

Once again, however, ordinary English is unhelpful as a guide, since—oddly

enough—the expression is never used except when there is in fact a choice. If

you are asked why you jumped into a raging torrent and your choice did not

come into the matter, you do not say, ‘‘I had no choice’’: you deny the

implication that you made a choice and say, ‘‘I didn’t jump; I slipped’’—or

whatever. If you say, ‘‘I had no choice; my child had fallen in,’’ you obviously

did have a choice: what you mean is that the option of not jumping in was

unthinkable. Similarly, if you say, ‘‘I had no choice about selling the kidney;

they offered me enough money to get my family out of poverty,’’ what you

mean is that it would have been ridiculous for you to take the option—still

open to you—of keeping your kidney and remaining in poverty. If having no

choice in this sense compromised or abolished voluntariness in a way that

invalidated consent, it would follow that valid consent could occur only when

there was hardly anything to choose between the available options. You could

not validly consent to marry the suitor whose merits were out of sight of those

of his rivals: your consent to accept one of the available candidates would be

valid only if they were so much of a muchness that there was nothing to

choose between them.

This would actually be quite a useful line of argument for opponents of

organ selling. It would mean that the only way to make consent voluntary and

therefore valid would be to reduce the price until it was unclear that the

transaction was worthwhile, by when the deal would have become so pointless

that no one would consent to it anyway. But this is obviously a non-starter as a

serious account of voluntariness and validity of consent. The whole point of

inducements is to make people willing to consent, and the more unrefusable
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the inducement, the more reason there would be to suspect any other choice of
being invalid.

Coercion by Poverty

It is really pretty obvious, as soon as the matter is addressed directly, that

increasing someone’s range of options—which is what an offer of payment

always does—could not in itself constitute any kind of coercion or restriction

of freedom. The next line of argument against organ selling—not usually

differentiated, but in fact radically different—avoids this problem by seeing

the coercion as lying not in the offer of money, but in the background poverty
that makes the offer attractive. ‘‘Surely abject poverty . . . can have no equal

when it comes to coercion of individuals to do things – take risks – which their

affluent fellow-citizens would not want to take? Can decisions taken under

the influence of this terrifying coercion be considered autonomous? Surely

not . . . . ’’13 ‘‘A truly voluntary and noncoerced consent is also

unlikely . . . . [T]he desperate financial need of the donor is an obvious and

clear economic coercion.’’14 And, it is implied, since coerced consent is not

genuine, the choice should not be allowed.

Coercion by circumstances, so described, involves a situation in which

you consent to something intrinsically undesirable because it is the best of a

severely limited range of options. Once again, however, this would be hope-

less as a general criterion for invalidity of consent. It does not normally occur

to us that people coerced by circumstances into doing things they would not

otherwise do should have their consent regarded as invalid. If you have cancer,

with the choice between risking its unchecked progression and putting up

with pretty nasty treatments, nobody would think of arguing that the narrow

range of options made your consent to the treatment invalid. Nor, closer to

the point here, would anyone regard as invalid your consent to donate a

kidney to your sister on the grounds that you had been as-it-were coerced into

making the offer by the misfortune of her kidney failure. Once again, it is

obvious why a voluntariness criterion could not work as an invalidator of

consent in such situations. If you are concerned by someone’s being forced by

constricted circumstances into making an intrinsically unwelcome choice,

you cannot improve the situation by taking away the best of their options and

leaving them with something even less welcome. (And if it is argued that the

constriction of circumstances leaves people incapable of making rational

decisions, the issue is once again competence and paternalism, not

voluntariness.)

However, there obviously remains a puzzle. If none of these suggested

interpretations of the voluntariness criterion for validity makes any sense, how
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should it be interpreted? A full understanding of what is going wrong in these

(and many other) spurious coercion-by-circumstances arguments is probably

best achieved through analysis of contexts in which coercion does properly

support a judgment of invalidity.

Paradigm cases of consent invalidated by coercion involve deliberate

coercers who deliberately curtail the options of their victims until the best

one left is the one the coercers want them to take. So, for instance, consider a

girl on her way to school at the beginning of term, carrying her carefully

finished summer project, and also her bag of marbles. A couple of boys from

the same school waylay her, grab the project, and threaten to throw it into the

river unless she agrees to hand over her marbles. Before this incident she could

keep both the work and the marbles; now her options have been lessened, and

she has to choose between them. She chooses to keep the work and gives the

boys the marbles. But if she can persuade the teacher of what happened, the

teacher will say her agreement to hand them over was not valid, and insist on

their being restored.

Or suppose your daughter is kidnapped and the kidnapper says he will

shoot her unless you sign a document agreeing to sell your house, for next to

nothing, to a company that wants the site for building. Beforehand, you had

the child and the house; now you have to choose between them. After the

child is restored the company denies any knowledge of the kidnap and wants

to enforce your signed agreement to sell, but if you can convince the judge of

what happened, your consent to the sale will be declared invalid and your

house returned to you. Or, if it is too late and the demolition has already gone

ahead, you will be given compensation.

What is the essence of these cases that justifies the decision that the

consent is invalid and should not be accepted? How do they differ from the

spurious arguments so far discussed? First, note that they have nothing

whatever to do with the overall range of options available. Maybe the girl

was rich and the boys had hardly any toys; maybe you had dozens of houses

and the developers wanted to build a much-needed clinic for a deprived area.

Such facts would be entirely irrelevant to the question of whether the consent

was valid. The essence of the paradigm cases is the involvement of actual

coercers who set about a deliberate restriction of options in order to get their

victims’ consent to what they (the coercers) are trying to achieve, and which

they could not achieve without that consent. Furthermore, restriction of

options alone is not enough to invalidate the resulting consent: the restriction

must also be illicit. If the boys had got the marbles by saying the girl could not

come to their party unless she agreed to hand them over, or the developers

persuaded you to sell by threatening to lower the value of your house even
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further by building a supermarket next door, they would have been within

their accepted rights and there would have been no grounds for declaring the

consent invalid. In other words, the essence of these cases is not the overall

range of options or even the reduction of an existing set, but coercion in

contravention of accepted standards by the person obtaining the consent.

This is quite unlike the matter of metaphorical coercion by poverty, for

many reasons. For one thing, the declaration of invalidity in the paradigm

cases refers to the existing standards of the relevant society, whereas the claim

that society as a whole has left someone with too few options demands

justification in terms of appropriate, highly contested, political theories. For

another, the declaration of invalidity in the paradigm cases is intended as a

means of restorative justice against the person who used illicit coercion to

achieve consent, which is quite different from general claims about an unfair

situation for which the beneficiary of the resulting consent is in no way

responsible.

Still, it may be argued, even if the situation of the poor is different from

that of the people who have been wrongfully coerced in the paradigm cases,

both do involve the unjust deprivation of options. If the coercion that leads to

judgments of invalid consent involves lessening your range of options until

the best one left is the one the coercer wants you to take, surely it is clear why

poverty, although having no intentions of any kind, might count in an

extended, metaphorical sense as a coercer. Poverty, it may be claimed, is

like the bullies and the kidnapper, in making the victim choose what other

people, ‘‘affluent fellow-citizens’’ with a wider range of options, would not

choose. That is why the consent of the poor to sell their organs should be

regarded as invalid, just as your consent to sell your house and the girl’s to

hand over her marbles should be.

However, the relevant issue here is not just whether there is injustice of

some sort in the situation, but the specific matter of invalidity: the point of
declaring consent invalid. Once again, the concept of invalidity is an integral

part of the requirement of consent. Anyone who acts within your protected

boundary without consent has committed an offense against you, which—as

an implication of society’s giving you that set of rights in the first place—will

incur sanctions. Someone who wants to act within your boundary therefore

has an interest in getting your consent, or at least giving others the impression

that your consent has been given. The kidnapping syndicate wanted a docu-

ment with your signature on it, authorizing their taking over your house,

which without your consent they would not be allowed to do. What the court

does in declaring your consent invalid is say that since the coercion that

brought about your consent was illicit, the situation must be treated as though

Consent With Inducements: The Case of Body Parts and Services 293



the consent had not happened. Society will support your keeping of the house
and will probably also punish the coercer for wrongful pressure or, if the

house has already been demolished, will treat it as a wrongful taking of what

was rightfully yours and demand restitution. The consent is discounted, your

original range of options is (more or less) restored, and the illicit coercer, who

was trying to benefit from it, is thwarted.

This may not seem enough to break down the analogy with coercion by

poverty. Surely if people have been forced by wrongful poverty to make

unwelcome choices, we should count their consent as invalid too? If this

seems plausible, note two further points about the paradigm cases of coercion.

First, because the root of the issue is the contravention of individual rights, the

recognition of invalidity is sought by or on behalf of the people whose consent

has been wrongfully obtained. They agreed to something they would not have

agreed to but for the coercion, and they now want that agreement recognized

as void. Second, this will happen only when the situation has changed and the

clutches of the coercer have been escaped. Once your child is free of the

kidnapper you want to withdraw your consent to the sale of your house, but
until that happens you do not. Suppose the police appeared on the kidnapping

scene and prevented you from signing the document, perhaps with the out-

come that your child was shot. They might have good public policy reasons

for doing this—they might want to demonstrate to other would-be kidnap-

pers that they could not get away with their nefarious plots—but it would be

preposterous for them to claim that they were doing it because the consent

you were trying to give would be invalid. Once again, the whole point of

declaring invalidity is to protect the alleged consenter, and here the police

would actually be compounding the wrong done to you by constricting still

further the range of options already constricted by the kidnapper. The point

of the invalidity declaration arises only later, when the coercers want society to

hold you to the agreement you made when your options were unfairly

constricted, and you want society to refuse and restore the status quo ante.

This shows why, even if you stretch to its limits the already tortured

analogy between coercion by poverty and coercion by a wrongly acting

individual who is trying to get your consent by illicit means, you still

cannot reach the conclusion that poverty-coerced consent should not be

accepted. Since the metaphorical coercer (poverty) is still present, and the

individual is making the best choice among a still-constricted range of

options, disallowing the choice is like preventing you from meeting the

demands of the kidnapper while he still has your child.

This is why it is quite wrong to say that the poor should be protected from

selling their kidneys, ‘‘preferably, of course, by being lifted out of poverty,’’15
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but otherwise by the complete prevention of sales. It implies that prohibition

and lifting out of poverty are unequally desirable variations on the same general

theme, whereas they are, in the relevant sense, direct opposites. Protecting the

poor from kidney selling by removing poverty works by increasing the options

until somethingmore attractive is available—the equivalent of getting rid of the

bullies or kidnapper. Prevention of sales, in itself, only closes a miserable range

of options still further, which is like your being prevented by the police from

making the choice that will save your child’s life. To the metaphorical coercion

of poverty is added the coercion of the supposed protector, who comes and

takes away (what the prospective vendor sees as, and what may indeed well be)

the best option that poverty has left.

There is also one final point to make about the voluntariness criterion for

validity of consent, this time in contrast with the requirement of competence.

Although the threshold for competence may be a matter of contention, the

procedure for deciding whether some consent meets the relevant standard is

more or less clear: you look at the person consenting and assess (some aspects

of) their mental state. It may therefore be easy to slip into thinking that the

second criterion for validity, of voluntariness, involves a kind of external

version of the same process: you look at how many constraints there are in a

person’s circumstances and see whether there is enough freedom to count as

reaching the threshold for valid consent. But the analysis of the paradigm

cases shows that the issue is radically different in kind. The matter to be

assessed is not the situation of the person consenting, but the behavior of the
person obtaining the consent. There are certain things you must not do in your

attempts to get consent, and if you do them you will be deemed to have acted

without it. The complaint involved is specifically about a wrong action that

requires restitution rather than about a less than ideal state of affairs, and the

two are irreducibly different. Furthermore, the argument about coercion by

poverty shows the positive harm that can result from conflating them. To

argue that consent to payment for such things as organ selling is invalidated by

the poverty of the sellers, and therefore should not be accepted, is to make

matters even worse for people whose range of options is alleged to be already

too constrained while giving the appearance—because the requirement of

validity is a protection of individual rights—of actually helping them.

In ordinary circumstances, of course, this problem does not arise. When

medical and other practitioners learn about valid consent, they learn that they

should not put certain kinds of pressure on patients in order to get their

consent. Claims that the voluntariness criterion justifies overriding the

choices of competent people whose circumstances are less than ideal are, in

practice, made only when justifications are being sought for disallowing
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decisions that are really objected to on quite other grounds. That is obviously

what is going on in these debates about payment for body parts and services

involving bodies.

Information

In light of this distinction between complaints about states of affairs and

complaints about the actions of particular agents, it is also worth commenting

briefly on the final condition for validity of consent, the information require-

ment—even though it does not seem to appear in the organ-selling debate.

The idea of adequate information, too, is capable of two interpretations,

supporting two quite different kinds of possible complaint. One question is

about how much someone ought (ideally) to know; the other is about how much
the person seeking the consent ought to tell them.

Again, these are irreducibly different. You could know a great deal about

some matter but still not have been told something that someone else had a

duty to tell you; conversely, the person receiving your consent could have told

you all that was known about, say, the effects of some very new drug, and you

would still know very little about it. And, as in the case of coercion, it is only

the first that results in invalidity of consent. Obviously you can consent to

something that nobody knows much about—going on expeditions to unex-

plored places, agreeing to innovative operations, and so on—and anyone

determined to prevent you from taking risks of these kinds would need to

justify doing so on the basis of some other ground than invalidity of consent.

The relevant matter is not how much the consenter knows, but how much

information the person receiving the consent should have given.

This again is well known in practice, and clear in law. ‘‘The patient is free

to decide whether or not to submit to treatment recommended by the doctor

and therefore the doctor impliedly contracts to provide information which is

adequate to enable the patient to reach a balanced judgment . . . . ’’16 If a

patient consents to, and is harmed by, treatment that would not have been

consented to if the information had been given, compensation will be due.

But if the two are confused, someone might be tempted to think that consent

was invalid in cases where the consenter did not know enough, rather than

when not enough information had been given. This happens quite often in

the case of new treatments. For instance, ‘‘The most compelling argument

against face transplants involves the risk factors. As with any new procedure,

it’s difficult to anticipate or calculate all the risks, which has caused some to

question the validity of the informed consent process.’’17 But once again, it is

crucial to recognize that the purpose of declarations of invalidity is to protect
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the allegedly consenting individual. Individuals are entitled to decide about

which risks they want to take, and to declare consent invalid on the grounds

that nobody knew much about the matters in question would be a denial of

that very entitlement.

It is interesting to note, given the failure of the competence and volun-

tariness criteria to establish any general invalidity of consent to body selling,

that by the information criterion a good deal of the consent currently given by

organ sellers may indeed be invalid. We know that vendors are often given

inadequate support and counseling, and if such cases came to court their

consent might well be judged invalidly given. But even if so, this could not be

part of the overall argument for prohibition because it is, once again, the very

illegality of organ selling, and its being confined to a black market, that means

we cannot regulate the provision of information and cannot provide restitu-

tion when not enough is given.

The Roots of the Problem

To return again to the beginning, the problem being addressed in this chapter

concerns the puzzling matter of attitudes to payment where bodies, body

parts, and certain uses of bodies are concerned. In contexts where it is accepted

that individuals may freely consent to the unpaid giving of these parts or

services, there may nevertheless be objections to their consenting to exactly the

same procedures where payment is involved. States vary in their laws—and

individuals in their opinions—about which procedures come into this cate-

gory, but the question here is just about the general conditional: if you think it
is legitimate to give the body part or service in question, but you think it is not
legitimate if money is involved, how can you justify the distinction?

In the context of organ selling, one set of attempts tries to make payment

relevant by claiming that would-be vendors are bound to be poor and under-

privileged, and that this makes their consent invalid. However, these argu-

ments fail for the reasons already given, and this means that another

justification must be sought for disallowing the sufficiency of consent by

vendors when it is acceptable for donors. That presumably means showing

either that the money somehow turns the matter into one of public interest

rather than individual rights or that it puts the matter into the category of

harms that are not allowable even with the person’s full consent.

As already mentioned, I have gone into most of these other attempts

elsewhere.18 However, they do all seem to run into the difficulty described

previously, of involving mistakes of reasoning that nobody would make in
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ordinary circumstances.19 They are offered only in contexts where people are

already convinced of the conclusions they want to defend and are hunting

around for justifications. The whole debate falls into a pattern described (in

another context) by John Stuart Mill:

[If an opinion] were accepted as a result of argument, the refutation

of the argument might shake the solidity of the conviction; but when

it rests solely on feeling, the worse it fares in argumentative contest,

the more persuaded its adherents are that their feeling must have

some deeper ground, which the arguments do not reach; and while

the feeling remains, it is always throwing up fresh entrenchments of

argument to repair any breach in the old.20

The arguments in the organ-selling debate are presented ambiguously

between explanations of why opponents feel so strongly that it should not be

allowed and justifications of that opposition. The implication is that oppo-

nents were actually led to their conclusion by the application of the principles

to which they appeal. But as one attempted justification after another is

shown to fail—and to fail in a way that could not be overlooked without

prior conviction of the rightness of the conclusion—it becomes clear that even

if a justification of the policy of prohibition can eventually be found, the

explanation of the impulse to ban organ selling must be different. It is also

interesting not only that the feeling persists through the demolition of all the

attempts at justification, but also that it is largely shared and understood even

by people who think that prohibition cannot be justified. They may (as I do)

accept that a properly regulated market could do a great deal of good for both

recipients and vendors, and regard it as essential to regulate the trade to

protect the inevitable participants, while still feeling that there is something

deeply disturbing about the whole business.

This suggests another line of enquiry. Most of the familiar debate con-

centrates on candidate justifications for prohibition, but if those have nothing
to do with the causes of the feeling that there is an enormous difference

between giving and selling, what are those causes?Why do people—at least in

Western societies—seem to feel that there is such a great difference between

the two, and that there is something seriously unpleasant about the idea of

organ selling? What difference between the selling and giving situations

actually prompts these feelings? If that could be pinned down, it might

throw light on the moral question of whether there was indeed some justifica-

tion for prohibition.

Such an enquiry could at one level be a full-scale investigation in the social

sciences, calling for comparisons of different groups with different cultural and
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religious backgrounds. But a similar kind of enquiry can be conducted, per-

sonally, by anyone who has these feelings. Because the debate has consisted of

attempts at justification, it has concentrated on trying to make the differentia-

tion in morally plausible terms; but the investigation of causes is not con-

strained in that way.We can consider any differences between the two situations
and then construct thought experiments to see whether that difference produces

the same feelings in other contexts of selling as opposed to giving.

So, for instance, we might try the hypothesis that we respond differently

to the two kinds of cases because giving involves generosity and altruism, and

selling does not. But if that were the case, why do we not have similar feelings

about all cases of selling as opposed to giving? We applaud giving, but do not

generally feel uncomfortable about selling. And, furthermore, withholding is

just as much a failure of generosity as is selling, but we do not feel revulsion

about the fact that most of us never make a living kidney donation. Anyway, if

generosity is the issue, why do we feel differently—as most of us intuitively

do—about a father who donates a kidney to his daughter and one who sells it

to buy other treatment she needs just as urgently? From the point of view of

his motivation, there is no difference.

Perhaps, then, the feeling might have to do with the lack of personal

connection between donor and recipient that characterizes selling: perhaps we

have deep, possibly evolved, intuitions about giving parts of ourselves only

when there are already connections. But that, again, does not match the

pattern of most people’s feelings. For instance, the idea of so-called

Samaritan donation—where living people offer kidneys to strangers—seems

to generate quite different kinds of response from that of organ selling. Nor

can this theory account for the apparent acceptability of ‘‘paired donations,’’

where A wants to donate a kidney to B but is insufficiently well matched, and

the same is true of C and D. If A matches D and C matches B, the two pairs

may agree to do simultaneous, crossover donations. Such donations are

conducted anonymously, and are therefore to strangers, but everyone seems

to feel that the case is radically different from what it would be if A sold a

kidney in order to buy treatment for B. If so, a direct connection between

donor and recipient cannot be what prompts the feeling.

These suggestions represent only the beginning of a complicated enquiry;

but it does seem that, over and over again, attempts to explain the involve-

ment of money in terms of other aspects of the situation cannot account for

the feelings. It does seem as though money as such is the problem. But why,

when we normally regard money as a necessary, sensible, everything-

improving aspect of ordinary life, facilitating complex exchanges that would

otherwise not be possible?
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Here is what seems to me the only possibility. The essential difference is

that from the point of view of the unpaid kidney donor, the harm and risk to

the donor are being accepted because a kidney is the only thing that will meet
the need. But if you sell your kidney, it has become simply a means of getting

money, and anything else might in principle fulfill the same function. That is
true whatever your reason for wanting the money—even saving your daugh-

ter’s life. Why should that cause such a horrified reaction? Presumably

because it looks like a desperate, last-ditch attempt to find the essentials of

life. We presume that people will find any other way they can of getting

money before submitting to the deliberate infliction of bodily harm as a

means. Even if there is no moral degradation involved, there is desperation,

and its visibility may (depending on context) involve deep social degradation.

It may be this that causes the disgusted response.

This suggestion needs enormously more detailed analysis. If it is on the

right lines, I would expect the reaction to be proportionate to the intuitively

perceived harm (not necessarily actual harm), and also the existing position of

the vendor. It should account for differences of attitude to payment for

different kinds of body parts and services, and also for other kinds of

conspicuous harm undertaken for money. It might also imply that most

(Western?) individuals’ own willingness to sell a kidney for an attractive

price would depend on how likely it was that anyone else would find out.

There are also deeply interesting questions about the precise nature of the

feelings of revulsion. Such emotions could be a morally based revulsion for

suffering, but they could also be, for instance, a kind of aesthetic turning away

from degradation. There are all kinds of possibilities, and the matter is

potentially sensitive and contentious as well as difficult.

However, the moral question of what attitude to take to the feelings can

probably be addressed irrespective of their precise diagnosis. The deeply

uncomfortable feelings most of us seem to have about the idea of organ

selling may be manifestations of morally praiseworthy sensibilities, as are

impulses to turn away from other kinds of pain and suffering. But even

though it is better to be appalled by suffering than to look at it indifferently,

it does not follow that the actions intuitively prompted by those sensibilities

must be praiseworthy by the same standards.

Consider, for instance, one conference participant whom I heard

defending prohibition by saying, ‘‘I don’t want to live in a society where

people sell their organs to live.’’ An expression of this sort can be interpreted in

different ways. It might mean something like, ‘‘It is terrible that people are so

poor that sacrificing a kidney for money is their best option.’’ But if the

situation of the poor is the speaker’s concern, prohibition—as already
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argued—should be recognized as making their position worse. The only thing

that would improve matters would be (the far more difficult matter of)

‘‘lifting them out of poverty’’ until they had no temptation to sell. (And if

that happened there would be no need for prohibition because no one would

want to sell. The whole point of prohibition—of anything—is to prevent

people’s doing what they would otherwise choose to do.) But a quite different

interpretation of the statement is something like, ‘‘I personally find the

knowledge of people’s selling their organs repulsive, and that is why I want

it banned.’’ In that case, prohibition is being advocated for the benefit of the

person whose sensibilities are being offended by awareness of such unpleasant

goings-on—at the cost of making things worse for the badly off. If these two

interpretations are not distinguished, the assertion may succeed in advocating

what is really for the benefit of the feelings of the speaker, while giving the

impression that it is for the benefit of the badly off—who will, in fact, be

paying the cost. It may be bad to live in a world where people sell their organs,

but it is surely better than living in one where the rich make themselves feel

more comfortable by further restricting the limited options of the poor, while

claiming to do it out of concern for them.

There is also another matter to bear in mind, which is the proportionality

of our visceral reactions. For most of history opening people up and taking

out their organs was both brutal and usually fatal, so it is not surprising that

our intuitive disgust for the idea is strong. But the advance of medicine has

completely changed the situation. Kidney donation is now far less dangerous

than other things we routinely do, but our emotions have simply not caught

up. If the situation of the badly off is considered impartially, we should be far

more horrified by the working conditions in which most of the world

struggles for less than adequate incomes than by their resorting to kidney

selling.

There is much more work to be done on these subjects, but whatever the

eventual outcome, it is clear that our intuitive responses to payment for body

parts represent a quick fix for uncomfortable feelings. The issue as a whole is

still in a state of intellectual, and therefore moral, confusion.

Notes

1. Uehiro Centre for Practical Ethics, Faculty of Philosophy, University of Oxford.

2. I shall not distinguish between legal, conventional, and moral unacceptability, as

the differences between them are not relevant to the argument here.

3. E.g., R v Brown (1993) 2 All ER 75.
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4. Josefson, ‘‘Prisoner wants to donate his second kidney.’’

5. Extrajudicial comment by Edmund Davies LJ (cited Dworkin, ‘‘The law relating

to organ transplantation in England’’).

6. E.g., Radcliffe Richards, ‘‘From Him that Hath Not,’’ ‘‘Nephrarious Goings

On,’’ ‘‘A Dangerous Superstition’’, ‘‘Feelings and Fudges,’’ ‘‘Is It Desirable to

Legitimize Paid Living Donor Kidney Transplantation Programmes?’’, ‘‘Selling

Organs, Gametes and Surrogacy Services,’’ ‘‘Paid Legal Organ Donation: Pro:

The Philosopher’s Perspective,’’ and others.

7. Sells, ‘‘Resolving the Conflict in Traditional Ethics.’’

8. See, e.g., the current guidelines issued by the UK Department of Health, at http://

www.dh.gov.uk/en/Publichealth/Scientificdevelopmentgeneticsandbioethics/

Consent/index.htm.

9. Lord Donaldson MR, Re T (Adult: Refusal of Treatment) 1992 4 All ER 649, CA.

10. Dossetor and Manickavel, ‘‘Commercialization.’’

11. Sells, ‘‘Voluntarism of Consent.’’

12. E.g., Council for International Organisations of Medical Science (CIOMS)

Guidelines 2002: ‘‘Payments in money or in kind to research subjects should

not be so large as to persuade them to take undue risks or volunteer against their

better judgement. Payments or rewards that undermine a person’s capacity to

exercise free choice invalidate consent.’’

13. Dossetor and Manickavel, ‘‘Commercialization.’’

14. Abouna, ‘‘The Negative Impact of Paid Organ Donation,’’ 166.

15. Dossetor and Manickavel, ‘‘Commercialization,’’ 63.

16. L.J. Templeman, Sidaway v. Board of Governors of the Bethlem Royal Hospital and

the Maudsley Hospital (1985) AC 871; 1 All ER 1018, HL.

17. Greenwald,Heroes with a Thousand Faces. I am grateful to Sarah Edwards for this

illustration.

18. See note 5.

19. Radcliffe Richards, ‘‘Nephrarious Goings On,’’ 400 ff.

20. John Stuart Mill, The Subjection of Women (1869; widely reprinted), first page.
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12
Political Obligation and Consent

A. John Simmons

I. Consent Theory

Throughout the history of thought about political obligation, the genesis of

that obligation in consent has been a constant theme (either as a conclusion or

as a target). Indeed, for Americans it is especially hard to think of political

obligation as other than consensual in origin. The Mayflower Compact of

1620 was a voluntary agreement to submit only to that government (and

those governors) chosen by ‘‘common consent’’; The U.S. Declaration of

Independence argues that the just powers of government derive solely from

‘‘the consent of the governed’’; and Federalist No. 85 maintains that the

United States was founded on ‘‘the voluntary consent of a whole people.’’

It is consequently almost second nature for U.S. citizens to begin thinking

about political obligation in terms of popular consent. But, as we will see, the

appeal of the consent theory of political obligation extends far beyond such a

contingent heritage of public political philosophy.

To begin, let us loosely define ‘‘political obligation’’ as the general moral

obligation of a citizen to obey the laws (or, at least, the satisfactorily just laws)

and support the (just) legal and political institutions of her or his country. And

we can characterize ‘‘consent’’ as naming any of a variety of kinds of voluntary

undertakings (including promises, contracts, authorizations, and so forth)

whose point is to allow people to freely transfer rights to others and undertake
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obligations with respect to those others. In thus undertaking new obligations

and conveying to others new rights, acts of consent create special moral

justifications for conduct by others toward us that would normally be unjusti-

fied. In the political context, the idea is that, in consenting to be governed,

citizens agree to obey the laws of the land (and so forth) and convey to their

government (governors, fellow citizens, political community) the right to

govern them (by, for example, making and enforcing law), thus justifying or

legitimating (with respect to them) the actions of their government.1 While, as

we will see, there are several ways in which consent and political obligation can

be connected, the clearest and most direct connection is the one advocated by

the consent theory of political obligation: The actual, personal consent of each
citizen is necessary for that citizen’s political obligations, and that consent is also
(at least within limits) a sufficient ground of political obligation.

In trying to understand consent theory, we can be a bit more precise

about both the nature and the appeal of consent as the ground of political

obligation. Let us say, more precisely, that consent is the deliberate (and

communicatively successful2) performance of acts or omissions whose con-

ventional or contextual point is to communicate to others the agent’s inten-

tion to undertake new obligations and/or convey to others new rights (with

respect to the agent). Consent, so understood, is a kind of act, not—as in so-

called ‘‘subjective’’ theories of consent—an attitude or state of mind (such as

approval, or some other ‘‘pro-attitude’’). Generally, of course, merely having

certain attitudes toward an arrangement by itself grounds no new obligations

and conveys to others no new rights. While we may, of course, and regularly

do approve of arrangements to which we give our consent, such attitudes are

in no way necessary to our successfully undertaking new obligations by our

acts of consent. So because we are interested precisely in the connection

between consent and certain kinds of obligations, we can leave behind such

‘‘subjective’’ accounts of consent.3

Why, though (beyond a societal historical fixation on consent), would we

think of consent as privileged in this way to ground important obligations of

political allegiance and obedience? First, of course, appealing to consent to

explain such central obligations provides them with a clear and uncontrover-

sial source: Voluntary undertakings such as promises and contracts are more

readily acknowledged as grounding clear obligations than virtually anything

else. And when it comes to moral justifications for interfering in another’s life

(as governments necessarily do to their citizens), the principle volenti non fit
injuria (roughly, the willing person is not wronged) is equally widely

accepted. Second, accepting consent as necessary for political obligation is

the clearest possible rejection of the legitimacy of force, intimidation, and
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custom in structuring political relationships, and so constitutes the clearest

possible rejection of the bloody and repressive past history of states. Instead,

consent theory affirms the moral importance of individual autonomy or self-

government, insisting that our important relationships be those that we

choose, not those we are forced or born into. What we consent to (at least

within the limiting conditions discussed below in section V) provides, the

consent theorist tells us, the most reliable expression of our individual wills.

So the consent theory of political obligation, far from being attractive only to

those raised in a few odd public political cultures, should be attractive to

anyone who regards individual freedom and self-determination as important

goods or constraining rights.

II. History: From Social Contract to Individual
Consent

The consent theory of political obligation, as we have described it in the

previous section, is represented historically in texts as early as Plato’s Crito.
But the theory came to prominence as an offspring of the modern social

contract tradition of thought in political philosophy. While it was certainly a

natural offspring of that tradition, however, consent theory has not been an

integral part of every social contractarian view. Indeed, neither the first

generation of social contract theorists nor the most recent generation of

them generally regard(ed) actual, personal consent as necessary for any

individual’s political obligations. Most of the theorists during the great

modern emergence of contractarian thought—that is, most of the authors

of the early Huguenot, Scottish Calvinist, and Puritan political treatises—

took the contract that they thought bound contemporary persons to be either

the originating, historical contract of each society or some more recent

contract between the king (or government) and the ‘‘leading men’’ of the

people (or the ‘‘lesser magistrates’’ representing the people). The personal
consent of most of those said to be bound by the contract was in neither

case necessary or expected, the relevant binding consent having supposedly

been given on their behalf by their ancestors or representatives.

Similarly, in the Kantian ‘‘wing’’ of social contract thought—and most

importantly in the extremely influential contemporary version of it developed

by John Rawls and his many followers—the ‘‘consent’’ that grounds the

political obligations (or duties) of contemporary persons is not their own

actual consent. Rather, our political duties are derived from the conformity of

institutional arrangements to the hypothetical choices of appropriately
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described rational choosers. It is thus on this view the hypothetical consent of

nonactual persons (or, better, of the model-theoretic versions of persons4),

not the actual, personal consent that we ourselves might give, that is thought

to generate our political obligations/duties. Kant himself tested the legitimacy

of laws by asking whether actual citizens could have given those laws to

themselves, rather than, as in Rawls, by asking whether nonactual contractors

would have chosen them (or chosen principles that permit them). But in

neither case is the legitimacy of law determined by the actual consent of actual

persons.

The rise of actual consent theory within the social contract tradition—

most importantly through the influence of the political writings of George

Buchanan and John Locke—can be seen in certain ways as an individualist

‘‘perfecting’’ of that tradition. This is evident when one considers the implica-

tions of the fact that the early modern social contractarian approach devel-

oped largely as a response to (what we can call) the ‘‘political naturalism’’ of

the age. Political naturalism, deriving principally from Aristotle’s Politics and
from St. Paul’s conservative doctrine on obedience to ‘‘the powers that be’’

(Romans 13:1–2), is the view that (most) persons are naturally subject to the

political authority of others, that (at least within limits) simply by being born

into a sociopolitical position of subjection to government we are bound to

compliance with and support for that government. One standard contrac-

tarian response to the political naturalist was to argue that persons are all

naturally equal—and so not naturally subject to anyone’s authority (but

God’s and, temporarily, their parents’)—and naturally free (to choose poli-

tical subjection only on terms they find acceptable). Social contract theorists

thus introduced accounts of the ‘‘state of nature’’ (a natural, apolitical condi-

tion of nonsubjection) and defended historical accounts of the origins of

existing societies in historical contracts. (If existing political societies began

in contracts, of course, then some nonpolitical condition of persons had to

precede polities, so political subjection could hardly be man’s natural

condition.)

From our contemporary perspective, at least, it is surprising to find that

many of the early social contract theorists defended the same kinds of

absolutist political conclusions as did their naturalist rivals. Hobbes was far

from alone among contractarians in defending absolute sovereignty. If people

are free to choose their own terms of political subjection, the argument went,

then they are free to choose subjection to a person or body that rules with

unlimited rights. Such a choice was often (as in Hobbes) defended as a wise

choice—and so the choice that persons ought to make—because of the

necessity of absolute authority for concentrating the power of the state and
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thus keeping civil peace. But the choice of absolute government was often

defended instead (or as well) as the choice that had actually been made by the

historical representatives of contemporary persons, thus binding those con-

temporaries to absolute obedience. Kings/governments of the period, after all,

frequently claimed (and/or ruled as if) they were entitled to absolute

authority; and the (always hazy) ancient agreements that produced their

authority—the ‘‘founding contracts’’ between kings and the peoples’ leading

men—were, after all, uncoerced contracts between relative equals in power,

wealth, and education.5 Understood in that way, absolute government

appeared unsuspicious even in contractarian terms.

How, then, was social contract theory led from these origins to its more

familiar (for us moderns) emphasis on individual consent and limited govern-

ment? Historically, of course, the theoretical answer coincided with the

gradual breakdown of the feudal hierarchy of political, social, and economic

roles, with its associated complex network of expectations and obligations.

The claims of history and peoples came to seem less authoritative, and

‘‘leading men’’ were less and less regarded as entitled to speak for and bind

their social ‘‘inferiors’’ and descendants. Philosophically, these changes corre-

sponded to a growing moral and political individualism. As the obscuring veil

of custom and coercion was drawn back, persons could be seen not as bound

by birth to economic and political roles, but as naturally free and equal, with

social ‘‘inferiors’’ every bit as much the subject of an important life as were

their ‘‘betters.’’ Even more plainly, contemporary persons are seen as the

moral equals of their ancestors; but as equals, they must be equally free to

associate according to their own lights. As Locke famously put it, a person

‘‘cannot by any compact whatsoever bind his children or posterity.’’6 The

recognition of historical consent as binding on contemporary persons is

inconsistent with the premise that persons of both ages are equally persons

(and no more than that), born to the same rights and freedoms.

This emerging individualism thus naturally resulted in the famous

Lockean insistence that only the actual, personal consent of those subject to

government can legitimate its authority over them. But this new consent

theory also brought with it certain new concerns about the binding power of

individual consent (our subject in section V below). Once the consent of all

(free, male) subjects (and not just society’s ‘‘leadingmen’’) became the focus of

political legitimation, obvious societal inequalities in power, wealth, and

education raised concerns that the ‘‘consent’’ of the poor and powerless to

unfavorable political arrangements might be secured through the use (by or

on behalf of the powerful) of intimidation, misrepresentation, economic

pressure, or simple duress. So the original, simple focus of social contract
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theory on ‘‘who had agreed to what’’ became a more complicated focus on the

conditions under which agreements have been secured. Thus, Locke empha-

sized that no binding political (or other) consent could be thought to have

been given where that consent was a product of duress or irresistible economic

pressure: ‘‘a man can no more justly make use of another’s necessity to force

him to become his vassal . . . than he that has more strength can seize upon a

weaker . . . [and] offer him death or slavery.’’7

Similarly, the egalitarianism of the new consent theory raised natural

worries about whether uninformed consent or simply imprudent consent

should be taken to bind the consenter. This emphasis on the limiting condi-

tions of actual, personal consent’s binding power, of course, led rapidly to the

emergence of various doctrines of the inalienability of certain natural rights,

doctrines that are best known from their roles in the great ‘‘rights manifestos’’

of the seventeenth and eighteenth centuries. Consent, the argument went, no

matter how freely or sincerely given, simply cannot convey to others a range of

basic rights over the consenter (such as the right to kill or to enslave the

consenter). Justified political tyranny would have to involve a tyrant wielding
rights over subjects that they could not have conveyed to the tyrant with their

consent. So consent theory, once accompanied by a doctrine of inalienability,

was taken to logically entail the conclusion that only suitably limited govern-
ment could be justified or legitimate. The ‘‘rights retained by the people’’—

whether necessarily retained because inalienable, or simply in fact retained in

the actual terms of the consent given—establish a permanent moral barrier to

political tyranny.

III. Justification by Consent

Let us step back now from the history of the consent theory of political

obligation and try to understand better its normative force, particularly the

force of appeals to actual consent as these relate to other justificatory employ-

ments of the idea of consent. How, then, might we go about trying to justify

or legitimate contemporary actions, policies, arrangements, or institutions

(and so forth) by appeal specifically to consent? The most natural example, of

course, involves justification by appeal to someone’s actual, personal consent:

I can justify or legitimate my driving away with your lawn mower in my

pickup truck if you have given me your lawn mower, thus consenting to my

taking it away. But as we have seen, some branches of contractarian thought

have attempted justifications by appealing to historical consent, to consent by

‘‘representatives’’ or by ‘‘peoples,’’ or to hypothetical consent. The idea that
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historical consent, given by our ancestors (or their representatives), could

justify or bind persons to contemporary arrangements has, as we’ve seen, been

(correctly) dismissed as inconsistent with our recognition of the natural

equality and freedom of all persons. And, while our being bound by the

consent of a representative (say, an attorney or a broker) is a perfectly familiar

feature of our lives, the power of representatives to bind us with their

consensual acts is normally8 taken to require our own prior free consent to
such representation. ‘‘Representative consent,’’ then, is not typically a free-
standing basis for justification or legitimation. And consent given by historical

representatives (the ‘‘dead hand’’ of the past), of course, could not possibly

bind us today, if being so bound requires our prior consent to representation.

Our moral and political individualism has advanced sufficiently to produce a

broad consensus on these points. Similarly, this individualism results in our

generally taking consent given by the majority of the members of some group
in which we are nonvoluntarily included (such as a racial or ethnic group, or a

‘‘people’’) to be insufficient to ground our personal obligations.

Appeals to nonactual (counterfactual), hypothetical consent, by contrast,

do seem often to function as freestanding sources of justification (which

explains, of course, the enduring popularity of Kantian contractarian

thought). But they do not, of course, function in this way in any simple

fashion. Sometimes simple appeals to what people ‘‘would have consented to’’

seem adequate to justify our conduct toward them, as when I am justified in

carrying your unconscious, injured body to the emergency room for treat-

ment, or in restraining your violently insane behavior—in both cases over-

coming the usual prohibition on touching nonconsenting others because, we

reason, this is what you would have consented to had you been able to give

rational, binding consent to anything. Or we may reason (as legal courts

sometimes do) that the best way to divide the property of one who cannot do

so himself is to appeal to the division to which that person would have been

most likely to consent. Sometimes, however, such appeals to what people

‘‘would have consented to’’ seem to have no justificatory force at all. The fact

that you would have consented to marry me, had I proposed to you (which I

did not), plainly does not legitimate my present demand that you treat me as

your husband.

The obvious difference between these cases—that in the former cases it

would have been impossible to obtain actual consent to the necessary actions

while in the latter case actual consent could easily have been solicited (but was

not)—suggests that this sort of appeal to hypothetical consent seems forceful

primarily because the will of the person from whom consent was needed was

temporarily or permanently inoperative or severely impaired. But these
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examples may suggest as well that even in the former cases it is not really

consent that is being appealed to (to justify our actions) at all. Talk of what

people ‘‘would have consented to’’ may, rather, just be a ‘‘suggestive’’ way of

talking about what would be best for people, or what would best promote their

interests. What justifies my carrying you to the emergency room seems to be

simply that we think it best for all that people be left free to help others, at least

where decisions must be made and where those others cannot decide for

themselves. And, of course, talking about what is best for people seems quite

different from talking about what they have agreed to, for we regularly give

binding consent to arrangements that are demonstrably not (or that unex-

pectedly turn out not to be) best for us. Even where consenters are unimpaired

moral agents and even where their consent is fully informed and fully free—so

that the standard requirements for binding consent are satisfied—our consent

can still be a product of bad reasoning or unhealthy preferences, thus resulting

in consent to that which is not best for us.

This last fact—that real persons tend to be flawed (or ‘‘distinctive’’) in

their desires and their reasoning—is an important source of skepticism about

the moral importance of actual consent, and it thus serves as a push in the

direction of trying to justify conduct or arrangements by appealing instead to

hypothetical consent. Why should we take seriously, as either necessary or

sufficient to justify restricting actions or arrangements, actual consent of

persons that may flow from personal flaws? But the regular occurrence of

‘‘flawed’’ (but still free and informed) consent can push us toward greater

justificatory reliance on hypothetical consent only if the sort of hypothetical

consent appealed to is not similarly problematic. Notice that thus far our

examples of reasoning from hypothetical consent have all involved appeals to

individualized hypothetical consent—that is, we justify conduct by arguing

that the very individual in questionwould have consented to that conduct (had
she been asked or able). Further, the hypothetical consent at issue is disposi-
tional, in that we determine what the individual in question would have

consented to by asking ourselves what that individual was in fact disposed

to consent to (though unable to consent to in the circumstances) in virtue of

her existing desires and patterns of reasoning. But appealing in that way to

‘‘individual-dispositional’’ hypothetical consent involves the very same pro-

blem that is faced by appeals to actual consent—namely, that those existing

desires and patterns of reasoning may be flawed or bizarre (without consti-

tuting disqualifying incapacities).

In light of this problem, it seems natural to suppose that the sort of

hypothetical consent from others that could justify our policies or actions

would be some more idealized form of consent. Thus, we might argue that we
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can justify our actions to you by appealing to ‘‘individual idealized’’ hypothe-

tical consent, where we ask what you, the very individual in question, would

have consented to had you been purged of your worst or most peculiar desires

and patterns of reasoning. The ‘‘purged’’ version of you would still be

recognizably you, and it would thus remain true that different persons often

‘‘would have consented to’’ different things. But in appealing to this ‘‘indivi-

dual-idealized’’ hypothetical consent, we would no longer be trying to morally

justify conduct by appealing to what flowed from your ‘‘worst’’ personal

characteristics. We argue neither from what you actually did or did not

consent to nor from what you, with all your oddities, would have consented

to, but rather from what some cleaned-up, more respectable version of you

would have agreed to. This at least appears to be how we are arguing when we

try to justify our treatment of children or the insane (and so forth) by

appealing to what they would have consented to. We guide our conduct

neither by what they actually agree to (in childish or insane ways) nor by what

their most childish or insane desires indicate they would have agreed to. But

we are nonetheless inclined to take seriously in our reasoning about their

hypothetical consent at least some of their less worrying distinctive traits or

desires—such as taking seriously the fact that different restrictions might be

justified for sensitive or artistic or athletic children.

If you have followed along this far, however, it is should be obvious that

there is only one step more to the rationale for declining to appeal to indivi-
dualized versions of consent—either actual or hypothetical—at all. If justifica-

tions seem more secure when the hypothetical consent at issue doesn’t rest on

individual flaws and peculiarities, why not simply eliminate appeal to distinc-

tive individual characteristics altogether, justifying arrangements and conduct

in terms of perfectly generic (idealized) hypothetical consent? Why not ask as

our justifying question what a perfectly rational being with no unusual desires

would have consented to? In one sense, of course, appealing in this way to

perfectly generic hypothetical consent seems so distant from more familiar

arguments utilizing actual consent that the justifications yielded may seem

impossibly weak. I am not perfectly rational and I do have distinctive desires

and interests. So why should the choices that would bemade by beings so unlike

me have any justificatory weight at all with respect to me? In another sense,

however, such appeals to generic hypothetical consent may seem to yield the

strongest possible justifications (with respect to all of us). The rational is that to
which our actions toward others (and our enforced arrangements) ought to

aspire, and their justifications ought not to be relative only to peculiar or

distinctive interests. Institutions that rational, nonpeculiar persons would

choose are, we might say, those institutions that are just or good or best.
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Attempts to use this kind of idealized, generic hypothetical consent to

explain our political obligations or duties are, as we saw in section II, central to

the Kantian tradition in political philosophy, taking their most sophisticated

form in the work of Rawls and his followers. We are bound to support and

comply with our political institutions not if we have actually, personally con-

sented to their authority over us, but rather if those institutions would be chosen
by representative, rational parties, purged of bad reasoning and unhealthy

desires.9 Indeed, the hypothetical choices that matter here are the choices of

‘‘persons’’ with no distinguishing characteristics whatsoever. Rawls asks: What

sort of basic institutional structure would be chosen by perfectly rational parties

concerned only to advance their conceptions of the good, but with no knowledge

of what their distinctive, individual (‘‘thick’’) conceptionsmight be? The choosing

parties are all ‘‘assigned’’ identical interests (according to a ‘‘thin’’ conception

of ‘‘primary goods’’). The hypothetical consent at issue in Rawls’s account is

thus perfectly general, perfectly nonindividualized hypothetical consent.

The motivation in such views to disregard actual consent (or its absence) in
justifying political arrangements involves partly the difficulties involved in

obtaining (unanimous) actual consent to arrangements at the level of national

politics, partly the flawed nature of actual consenters (noted above), and partly

the allegedly objectionable consequences of individually innocent-looking acts

of actual consent (discussed below in section VII). While I believe that this

Kantian approach to political obligation (or duty) is seriously misguided in

several respects,10 it is enough here to observe (again) that such appeals to

hypothetical consent do not really seem to be much about consent per se. To say
that subjection to certain political institutions would have been agreed to by

perfectly rational, motivationally purged contractors seems to be simply to say

that these institutions are good ones, whose virtues would be perceived and

selected by ideal choosers. Making that point appears to have little in common

with justificatory claims based on actual persons having actually agreed to be

subject to certain political arrangements. The problem of paternalism (for

instance) is a problem chiefly because of the basic tension between appeals to

what people actually choose and appeals to what is best (or what is best for them).
Hypothetical consent theories of political obligation thus seem in important

ways not really to qualify as consent theories.

IV. Actual Consent

These conclusions about appeals to hypothetical consent naturally push us to

think more about the force of appeals to actual, personal consent—that is, to
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appeals of the sort that are central to the consent theory of political obligation

(as it was described in section I). Justifications in terms of actual, personal

consent (far more than in terms of hypothetical, ancestral, or majority con-

sent) are perfectly familiar from our everyday lives (and from our common-

sense understanding of private law). Such consent is what typically distin-

guishes sexual intercourse from rape,11 borrowing from theft, invasive med-

ical treatment from battery, and so forth. In each case, our consent to others’

actions conveys to them special rights to do what would otherwise be pro-

hibited—thus justifying those actions—while generating for us a special

obligation to permit or assist their actions.

The justificatory force of an appeal to actual, personal consent might

seem to be as strong a justification for conduct (that affects another) as any we

could hope to find. After all, where the person who is affected by our actions

has consented to it, that person has given a clear, full indication of his

willingness to be so affected. It is hard to see how he could then complain

of any wrong to him on our part. On the other hand, when we remember that

consent, even when given freely and with full information, may nonetheless

rest on defective reasoning or ‘‘peculiar’’ desires, justifications by appeal to

actual, personal consent may seem less obviously strong, at least in some cases.

The wisdom or even justice of outcomes generated by actual, personal consent

is far from guaranteed. Concerns about this fact are to some extent reflected in

the legal doctrines of inalienability and unconscionability that we discuss in

section V. For example, I typically cannot legally justify another’s killing me

or making me his slave simply by giving my consent to the arrangement.

I cannot do this even if I act freely, with full information, and in so doing

satisfy my strongest and most enduring desires.

Actual, personal consent, of course, can be given in a variety of ways.

Contract law distinguishes express contracts (made in written or uttered

words) from implied contracts (as well as contracts that are implied in fact
[where the facts imply a contract without written or oral evidence] from those

that are implied in law [so-called quasi-contracts]12). Consent theorists have
traditionally drawn a related distinction between express consent and tacit
(implied, implicit, ‘‘virtual,’’ ‘‘by inference’’) consent. In writing of express

consent, political philosophers have mostly had in mind the kind of consent

given by a direct, verbal oath of allegiance or some explicit agreement to

become a citizen. But since consent can plainly be expressly given without the

use of words (by, say, nodding, raising one’s hand, and so forth), let us draw

the distinction between express and tacit consent as follows. Express consent is

consent given by acts (or omissions) whose default conventional point is

precisely to give consent. Tacit consent is consent given by acts (or omissions)
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that acquire the significance of consent not by their default conventional

points but rather by the special contexts in which they take place.

Thus, saying ‘‘I consent’’ is normally to consent expressly, since the

standard-case linguistic point of such an utterance is precisely to give consent.

Remaining silent, by contrast, lacks this standard-case conventional point, since

we can remain silent without consenting to anything in a wide array of contexts.

But remaining silent can be a way of tacitly consenting to something in virtue of

the features of some special context in which it occurs—such as when it

constitutes a free, deliberate response to a call for indications of dissent.
Express consent binds us independent of special, nonstandard features of its

context; it, as it were, creates its own context by positively invoking standing

linguistic (or other) conventions for giving consent. The contexts in which acts

or omissions constitute tacit consent, however, must exhibit a variety of special

features that distinguish those acts or omissions from their nonconsensual

analogues that could occur in other contexts. For instance, for silence to

constitute tacit consent, the consenter typically must be awake, aware that

silence will be taken to give consent, aware of the means available for indicating

dissent, and so forth—that is, there must be a ‘‘clear choice situation’’ in which

silence is a deliberate, significant response to a required choice.13 Further, of

course, those posing the choice must be entitled to do so (for example, your

silence in response tomy offer to you of a ‘‘clear choice’’ between killing yourself

or by silence agreeing to be my slave would not constitute consent to slavery).

It has sometimes been suggested that tacit consent binds us (and conveys

rights to others) less completely or for a shorter duration than does express

consent.14On its face, this seems implausible, for consent is consent, regardless

of the manner in which it is given. Even tacit consent must be free and

deliberate (in order to bind), with the will as fully engaged as in cases of express

consent. It would appear rather to be the specific nature of the consenter’s acts

(or of the context in which consent was given), not the mode of consent, that

normally determines variations in the obligations (or the duration of obliga-

tion) generated by different acts of consent. Some, however, have thought of

tacit consent as something to be simply inferred from inactivity or regularity of

behavior, even in the absence of a clear choice situation. And on that weaker

understanding of tacit consent, the ascription to it of weaker binding power

perhaps makes sense, since there is no guarantee that the ‘‘consenter’s’’ will is

engaged at all. For instance, it is sometimes suggested that if we fail to resist or

protest regular wrongs, we tacitly consent to them, or that if we regularly

perform certain actions, we tacitly consent to continue performing them.

While there is no denying that regularity of behavior can sometimes shade

into or become a form of consent to continue (as when bridge players rely on
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each other to show up for their weekly game), and no denying that certain (in

my view, morally questionable) legal doctrines of prescription might appear to

accept such reasoning, there is also no denying thatmere regularity of behavior,
without strong contextual conditions, is insufficient to constitute consent, tacit

or otherwise. I consent to nothing if I am regularly robbed (without resisting) of

my lunch money by the class bully, nor did Kant consent to always take a daily

morning walk just because the housewives of Konigsburg relied on his com-

pulsive timeliness to set their clocks.

V. Limiting Conditions

Sometimes apparent acts of consent plainly do not bind us.Whether we say in

such cases that real consent was given but that it was nonbinding or instead

that there simply was no real consent matters little. What matters are the

conditions under which the standard-case undertaking of obligation and

conveyance of right do not occur. Most obvious among these conditions is

when words or actions conventionally used to give consent are used with no

intention of consenting—as when apparent consent is given by a speaker who

does not understand the meaning of the words spoken or by someone who is

only rehearsing her lines for a play. More generally (as we have seen), in order

for our ‘‘consent’’ to bind us and to convey rights to others, we must intend for
our actions to communicate (and must succeed in communicating) to others

that we thereby undertake new obligations with respect to them and/or

convey to them new rights. This is not to say, of course, that consent only

binds us when we intend to perform as we have undertaken to do. Just as an

insincere promise may nonetheless bind us to perform as promised, so

consent that intentionally and successfully communicates our undertaking

of obligation, even in the absence of any intention on our part to honor our

consent, may (and typically does) still bind us.

A related requirement for binding consent concerns not so much the

consenter’s intention to alter the existing distribution of obligations and

rights, but rather the consenter’s knowledge and understanding of important

nonmoral facts about and consequences of the act of consent (that is, binding

consent must be adequately ‘‘informed’’). In general, where the ‘‘consenter’’

does not adequately understand that to which he has ‘‘consented’’ (due to, say,

incapacity or vagueness in the presentation of terms) or where the ‘‘consenter’’

has been wrongly induced to ‘‘consent’’ by, for example, others’ fraud, nondi-

sclosure, or misrepresentation, no genuine, binding consent has been given.

While it does not seem possible to specify precisely (independent of specific
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contexts) which facts or consequences a consenter must understand in order to

count as giving binding consent, the consenter’s knowledge or understanding

must at the very least suffice to make his action genuinely intentional.

Further (and relatedly), genuine, binding consent must be given volun-
tarily or willingly. The use of duress to secure another’s consent obviously

robs that ‘‘consent’’ of its moral force, as may various kinds of intimidation

(and vast disparities in bargaining power) and the manipulation of circum-

stances in order to eliminate or to make excessively costly the available

options to consenting.15 While we may, of course, freely consent to an

arrangement even where we have no viable options to doing so (just as a

person whose exits have been secretly blocked may nonetheless freely choose

to remain in her home for the evening), ‘‘consent’’ given only because of the
absence of options—especially where others have removed those options

precisely in order to compel consent—typically does not bind us. I will not

attempt here to further clarify the fuzzy line between legitimate competition

(as when another’s playing ‘‘economic hardball’’ induces our consent) and

the kinds of manipulation, exploitation, and compulsion that deprive

‘‘consent’’ of its justifying power.16

Many of these conditions, of course, determine the outlines of the legal

concept of an unconscionable (hence, in certain respects, unenforceable) con-

tract. Procedurally unconscionable contracts, which involve a ‘‘defective bar-

gaining process,’’ are those involving incapacity, lack of information, or

involuntariness. The more controversial realm of substantive unconscion-

ability is generally defined as covering contracts whose specific terms are

such as to defeat the claim that a real ‘‘bargain’’ was made. Similarly, the

perhaps more familiar legal doctrines of the inalienability of certain rights—

for instance, we may not give legally binding consent to become another’s

slave or to allow another to murder us, thereby providing that other with a

legal justification for his actions—seem to be based partly on the fact that

certain types of agreements raise a virtually indefeasible presumption that one

of the parties was non compos mentis. Further, of course, even where such

presumptions are not inevitable, doctrines of inalienability could be rooted

just as strongly in societal values that hold certain types of relationships to be

inconsistent with civil or respectful social life.

There may, of course, be other limits on the binding power of consent—

such as limits on the duration of consent’s justifying capacity, which would

motivate bans on consent in perpetuity.17 If there are such limits, they will of

course affect the binding power of acts of political consent, perhaps estab-
lishing requirements that genuine ‘‘government by consent’’ (the subject of

our next section) involve occasions for regular reaffirmations of consent (or
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expressions of dissent). A few less obvious possible limits on consent will be

considered in section VII.

VI. Government by Consent

If, as consent theorists believe, the political obligations of citizens in legitimate

polities (and the political authority of their governments or states) rest on

their actual consent, how might such ‘‘government by consent’’ actually

manifest itself in real political life? Many social contractarians, of course,

offered accounts of how the state might arise from a state of nature through

the free consents of its members. Locke’s is undoubtedly the most explicit

description of the creation of a legitimate consensual ‘‘commonwealth,’’ in

which each individual freely consents to ‘‘membership’’ in a political society,

thereby accepting (and undertaking an obligation to abide by) all of the terms

necessary to the creation of a stable, enduring, peaceful society. Prominent

among these terms are agreements to be governed by majority rule, to join

one’s land to the society (thus creating a unified national territory, under the

jurisdiction of the society), and to assist in the enforcement of the society’s

rules and in its defense.18

Of course, few real political societies have had such clear or benign

origins, typically arising and attaining their modern forms only through

long and confusing periods involving much violence and assembled patch-

works of complicated alliances. And, of course, few real persons are privileged

to participate in the founding of a political society (through consent, violence,

or otherwise), being mostly born within the territories of already existing

states and, at their majorities, taking on (or being compelled to take on) the

burdens of citizenship with little apparent choice in the matter. Are all such

polities simply illegitimate according to consent theory, with their citizens,

though subject to legal coercion, still free of political obligations?

It might, of course, be true that though a state was illegitimately founded,

its subjects have since given to it their legitimating consent, freely undertaking

their political obligations. And it is undoubtedly true that at least some

citizens of modern polities have the look of consenters. This seems especially

true of those who take express oaths of allegiance to their states. Oaths of

political allegiance were once more common than they are today, withmost of

the clergy, teachers, and political officeholders of (for instance) Locke’s

England required to take such oaths. Even then, however, explicit oath

takers constituted only a small minority of those subjected to the coercive

powers of the state. In today’s states, even the most obvious cases of oath
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taking seem ill suited to serving as the foundation for a consensually legiti-

mated polity. Naturalized citizens often freely take general oaths of allegiance,

though (in addition to being small in number) they equally often do so

somewhat less freely, having fled foreign oppression to the only state willing

to take them in. Political officeholders, members of the military, and voters

are frequently required to take such oaths, but the oaths tend to be either (at

least implicitly) limited in scope to the duration of the specific service in

question or administered under the threat of punishment for refusal (as in the

case of military conscripts). The oaths of allegiance taken by schoolchildren,

of course, are taken prior to the ‘‘age of consent’’ and are, in any event, too

much a matter of routine to be taken as the source of serious, long-term

obligations.

So while it might in principle be possible for a modern state’s authority to

be legitimated by express consent, no actual state can lay claim to such a

pedigree. What seems more likely is that the masses of consenters required for

a modern state to be at least largely legitimated in its powers could have given

their consent in some less apparent, more tacit fashion. Locke (with Plato,

Hobbes, Rousseau, and others) suggested that tacit political consent is given

by continued residence within the established jurisdiction of the state—

indeed, by ‘‘the very being of anyone within the territories of ’’ the state.19

Others have suggested that the consent in which we are interested is in some

way to be found in the processes through which the citizens of a democratic

society give voice to their collective will.

The first of these suggestions has been steadily criticized at least since

Hume’s essay Of the Original Contract, primarily on the grounds that the

limiting conditions for binding consent emphasized in the previous section

are seldom satisfied in the cases of real citizens in real states. In Hume’s attack

he argued that trying to understand continued residence as an act of consent

violates virtually all of those commonly accepted limiting conditions. First,

real citizens simply do not understand going about their ordinary lives as a

way of consenting to anything, thus violating the conditions (for binding

consent) of knowledge and intention. Further, we can add, no ‘‘clear choice’’

is presented to them by anyone (that is, the choice between residence and

dissent is never clearly required), so silence or inactivity could not reasonably

be taken to indicate consent. Second, if such a clear choice were presented to

real citizens—say, a ‘‘love it or leave it’’ choice between emigrating and

‘‘consenting by remaining’’—Hume suggests that for many (especially the

poor) emigration is not really a viable option, so that the ‘‘choice’’ being

presented constitutes no genuine choice at all. This indicates that the volun-

tariness condition for binding consent cannot be satisfied for the case of
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continued residence as an act of political consent. Even if consent is not

exactly coerced by the state in requiring a choice between consent or emigra-

tion, it seems nonetheless true that in doing so the state counts as exploiting

the vulnerability of those who find themselves within its claimed territories

and thus rendering their choice insufficiently voluntary to count as binding.

It has been suggested that dramatic changes in the ways states operate

might be able to address these worries.20 But there seems to be a still larger

difficulty with the idea that we might give binding political consent through

our continued residence in some state: As noted previously (in section IV), in

a ‘‘required choice’’ situation, the party requiring the choice must be clearly

entitled to do so before choices made in that context can be thought to bind

us. Are states clearly entitled to require us to either consent to their authority

or leave ‘‘our’’ homes and land? Only, it would seem, if states have prior moral
title to the land on which citizens live, such that states are entitled to remove

citizens from that land for nonconsent. But the most plausible accounts of

how states could acquire suchmoral dominion over geographical territories all

make reference to the prior consent of those persons who live and work on the

land in question. In short, states would already need the consent of their

citizens to be in a moral position to require a choice between consent and

emigration. And this, of course, just replicates, one level down, our original

problem of finding evidence of political consent in the real lives of real

citizens.

Such problems have led many to look for the ‘‘consent of the governed’’

in some other aspects of ordinary political behavior, the most popular

candidate being the behavior of citizens involved in democratic political

processes. In limiting our ‘‘discovery’’ of real political consent to this context,

of course, we limit as well our account of consensual political obligations to

the realm of democratic society, leaving the political obligations of citizens of

nondemocratic societies either unexplained or dismissed. But at least voting

in elections—or perhaps some more continuous democratic participation—

unlike mere residing (and most else that real citizens do), looks like it involves
consenting to something. And, of course, this would help to explain why we

all think that there is something morally special about democracy.

The immediate obstacle to relying on such an identification of political

consent, however, lies in the fact that many citizens in democracies choose not

to vote in any elections, and even more citizens choose not to participate in

any consistent fashion. Are those who fail to vote or to consistently participate

thereby freed of political obligations? Worse, discrete acts of voting actually

look far less like a way of consenting to the overarching authority of the state

than they do like a way of consenting to the authority of some particular
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political officeholder (usually for a limited term of office). So we plainly need

some better way to explain why democracy has some special connection to

widespread (ideally, citizen-wide) consensual political obligations.

And it is easy to find apparent explanations in the familiar rhetoric of

democratic political life. After all, we (mostly) vote and otherwise participate

in democratic politics knowing that we are engaging in a process designed to

produce elected legislative and executive bodies and knowing as well that we

have a right to oust office holders we oppose. Further, we believe that

contemporary democratic decision procedures (that is, ‘‘one-person, one-

vote’’ plus majority rule) are fair to all. So when we decline to vote, we can

reasonably be taken to agree to allow our fellow citizens to decide these

matters; and when we vote for specific candidates, we can reasonably be

taken to agree to the rules (and the outcomes) of the entire democratic

system in which we participate—thence, the widespread citizen consent and

authorization of governments that we seek.

Even if we accepted the premises of such arguments,21 however, their

desired conclusions (about the ubiquity of real political consent in democracies)

simply would not follow. Democratic decision procedures are not self-justi-

fying, applicable without condition to all and sundry. My students cannot cite

the virtues of democracy in order to justify ‘‘out-voting’’ me concerning course

requirements, nor can the United States simply extend voting rights to

Peruvians and then out-vote them in matters concerning the governing of

Peru. Democracy, however fine it may be, is still only legitimately applicable

to those who are morally subject to a particular group’s democratic proce-

dures—for instance, to those who have previously agreed to be subject to it. And
it was precisely that question—namely, the question of who is subject to and

obligated to comply with which political authority—that we were trying to

answer. We cannot appeal to the virtues of democracy to answer that question

of who is legitimately subject to a particular state’s democratic procedures. If we

do, we simply beg the question to which we seek an answer.

VII. Objections to Consent Theory

We have now seen what should probably be taken to be the ‘‘classic objection’’

to consent theory22: that the political lives of real citizens in real contemporary

states simply do not include sufficiently numerous cases of true, binding

political consent to legitimate the activities of such states. It is easy to respond

to this objection, however, by pointing out that, even if successful in its own

terms, it actually does nothing to falsify consent theory itself. Actual, personal
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consent might still be the only possible ground of political obligation (and

governmental authority). All that is falsified by the ‘‘classic objection’’ is a

further, conservative claim, one that consent theorists have often, but by no

means universally, wanted to defend (and one that is certainly not a necessary

feature of consent theory): namely, that most of the citizens of at least decent

contemporary states in fact have political obligations. Can the consent theorist
regard his position as, though admittedly unconventional, at least safe from

further objection, if he simply renounces such conservative ambitions?23

Many of consent theory’s determined critics have taken its defects to go far

beyond its mere failure to justify conservative assumptions about political

obligations in contemporary states.24 According to one of these more funda-

mental objections to consent theory, political consent, while perhaps sufficient

to ground political obligations, is not necessary for these obligations. Some

other, perhaps more fundamental, ground(s) of political obligation can be

successfully defended. Such a claim constituted the second part of Hume’s

famous critique of Whig consent theory, where Hume argued that political

obligations (or ‘‘obligations of allegiance’’) can be explained in terms that are

both far more basic than consent and that apply far more widely than any

principle of consent: namely, in terms of the utility of a stable, law-guided

government. Many of us, of course, will reject the kind of rule-utilitarian

analysis that guides Hume’s account of the obligations associated with the

virtue of allegiance (and with the other ‘‘artificial virtues’’); but there are

obviously many other candidate theories of political obligation from which to

choose, from Hart’s ‘‘mutuality of restrictions’’ account (utilizing what has

come to be called the ‘‘principle of fairness’’) to associativist accounts to

Kantian natural duty approaches.25 Whether or not consent theory can

defend its claim to identify the sole ground of political obligation will, of

course, depend on how these alternative approaches to political obligation

should be assessed. But each of the alternatives seems in principle consistent

with acknowledging at least that consent to political membership (or to sub-

jection to some political authority) can be sufficient for political obligation.
The most fundamental objections to consent theory reject even this

sufficiency claim. The ‘‘classic objection’’ is sometimes taken to be (or to

include) an ‘‘insufficiency’’ objection of this sort, since it can be read as

claiming that our political consent can never be sufficiently voluntary to

bind us, given the fundamentally nonvoluntary nature of birth and residence

in our political communities. This, however, would be to misread or to

overextend the classic objection, since even if birth and residence are largely

nonvoluntary, there remain perfectly voluntary ways of giving our consent

within that nonvoluntary context. A nonrequired, perfectly gratuitous oath of
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allegiance given in an utterly unintimidating and noncoercive context would

seem adequate to ground political obligations, regardless of the nonvoluntari-

ness of birth and residence. The classic objection, in short, should be taken as

Hume first presented it—namely, as an attack only on the idea that continued
residence can be taken to give consent to the powers that be.

How, then, could one argue that free, informed political consent is not
sufficient for political obligation, especially recalling that it seems that con-

senters can hardly complain about others’ conduct when those others act

within the terms of the consent given (as the maxim volenti non fit injuria
implies)? Perhaps it is not the consenters themselves, but rather others, who are
entitled to complain if such consent is taken to be sufficient for obligation.

Just as otherwise unobjectionable-looking consensual economic transactions

between persons can have outcomes that seem unjust or indefensible with

respect to those not involved in the transactions—as when they result in

restrictive monopolies or the exclusion of already oppressed groups, or when

many such transactions result in vast and debilitating economic inequalities—

so, too, could otherwise unobjectionable-looking political consent result in
the creation of political communities that are intolerant, uncharitable, and

illiberal. Persons could unanimously give their perfectly free and informed

consent to arrangements that excluded others on grounds of race, gender,

ethnicity, religion, or sexual orientation, imposing all manner of distasteful

restrictions on persons’ basic liberties. If such communities are as a result

illegitimate, then presumably their ‘‘citizens’’ would lack political obligations

to obey and support them. If so, however, the free, informed consent that

created those political arrangements was insufficient to ground political

obligations.

One possible response to such concerns about the sufficiency of political

consent is simply to confront them directly: Provided that people discharge

their moral duties and obligations to others, one can argue, they are entitled to

associate and enter into consensual transactions with others. The resulting

arrangements are legitimate, and the consensually undertaken obligations

binding, regardless of whether we find their choices distasteful. Then argu-

ment can proceed concerning precisely what moral duties and obligations we

do in fact owe to others, with those independent moral requirements

restricting what people can legitimately accomplish by consent. That, how-

ever, would not amount to rejecting the sufficiency of consent for political

obligation, but would only (possibly) add others to the limiting conditions

that already need to be satisfied for consent to be binding. The consent

theorist must still allow, of course, that consent can create, sustain, and

legitimate arrangements and associations that are admittedly ugly and
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distasteful—that are less good, that display fewer virtues than other possibi-

lities—just as persons in their private lives can make unpleasant, but still

binding, agreements with one another. The consent theorist can even concede

that such arrangements are less well justified, morally, than would be others.

The only point on which the consent theorist must insist is that authorities

can be empowered over and genuine obligations undertaken between persons

who freely and informedly consent to the arrangements while honoring their

prior duties and obligations to others, no matter how unpleasant or illiberal

those arrangements might be. And this, perhaps, is not too heavy a theoretical

price to pay for affirming the otherwise inspiring ideal of legitimate govern-

ment as deriving only from the consent of the governed.

VIII. Conclusions

As our discussion has indicated, there are a variety of possible conclusions that

we might draw from the arguments considered in this chapter. If we were

persuaded by the ‘‘classic objection’’ to consent theory, but not by any of the

more ‘‘fundamental’’ objections, we could conclude that while consent theory is

the correct theory of political obligation (that is, that it correctly identifies the

necessary conditions for persons to have political obligations), persons in real

political communities seldom have political obligations. This (my preferred

option) would amount to defending a consent-based version of ‘‘philosophical

anarchism,’’ according to which real citizens generally lack political obligations

and real states or governments generally lack the authority or legitimacy that

correlates with those obligations.26 And it would be to give up the ‘‘conservative

claim’’ about political obligation that most political philosophers have intended

to validate. Or, of course, we could try to defend the conservative claim by

finding a more persuasive way to characterize the behavior of real citizens in

decent states as in fact giving their binding political consent.

Alternatively, we might accept one of the arguments purporting to show

that consent is neither necessary nor sufficient for political obligation, in which

case we would need to defend either an alternative account of political obliga-

tion or an alternative version of philosophical anarchism (according to which

real citizens still lack political obligations, but now according to the preferred

alternative theory’s criteria). An intermediate position would be to accept the

limited claim that consent can be (and perhaps sometimes or often is in fact)

sufficient for real political obligations, but that consent is not necessary for

political obligation—that alternative grounds for such obligations are possible.

In that case, we would be defending a multiprinciple, ‘‘pluralist’’ theory of
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political obligation. My own view is that it is extremely difficult to persuasively

argue for any rejection of consent theory that is stronger than this intermediate,

pluralist one. The ideal of government by consent is too powerful and plausible

to permit the conclusion that the free, deliberate consent of rational persons

could not justify political arrangements for those persons and ground obligations

to support and comply with those arrangements.27

Notes

1. The right to govern (that is, governmental authority or legitimacy) is thus

understood to be ‘‘assembled,’’ right by right, from the rights to govern them
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choice is required) produce serious ‘‘defects of will’’ (for example, deep ignorance

of fact, serious retardation, insanity, and so forth). Consent by representatives (or
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10. See my ‘‘Justification and Legitimacy’’ (essay 7 in my Justification and Legitimacy

[Cambridge: Cambridge University Press, 2001]), Is There a Duty to Obey the
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11. On consent in sexual relations, see David Archard, Sexual Consent (Boulder, CO:
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benefits.
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Principles and Political Obligations (Princeton, NJ: Princeton University Press,

1979), 79–83.
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reading of Locke in ‘‘‘Denisons’ and ‘Aliens’: Locke’s Problem of Political

Consent,’’ in Justification and Legitimacy.

15. See Alan Wertheimer, Coercion (Princeton, NJ: Princeton University Press,

1987).

16. The conditions briefly summarized previously correspond to those characterized

by John Horton as conditions of intention, knowledge, communication, and

‘‘appropriate background conditions of choice’’ (Political Obligation [Atlantic

Highlands, NJ: Humanities Press, 1992], 30).
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Libertarians,’’ Social Philosophy & Policy 22:1 (Winter 2005), 348–50.
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20. Harry Beran, for example, argues that the voluntariness problem could be
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Consent Theory of Political Obligation [London: CroomHelm, 1987], 125). If we

added to these requirements state assistance (financial or otherwise) to make
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below indicates, problems still remain for any version of consent theory that takes
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21. For reasons to worry further about the premises, see my Political Philosophy,
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23. I have myself defended a version of ‘‘philosophical anarchism’’ based in this way

on consent theory, arguing that existing modern states are in fact (though not

necessarily) illegitimate and their citizens in fact largely free of political obliga-

tions. See, e.g., my Moral Principles and Political Obligations, esp. ch. VIII.
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13
Advances in Informed Consent

Research

Philip J. Candilis and Charles W. Lidz

Almost since the origins of the informed consent doctrine, physicians and

researchers have been frustrated by the difficulty of attaining meaningful

consents—consents that truly fulfilled the high ideals of the doctrine. This

difficulty quickly led to a series of empirical studies showing that patients did

not understand informed consent disclosures. Almost as quickly, critics

pointed to methodological flaws in those studies.1

Recent years have seen empirical ethicists explore new directions in

informed consent, both in the methods used to study consent and in inno-

vative approaches for improving the consent process. Consequently some

studies have clarified persistent problems while others have provided fodder

for existing controversies. Research methodologies themselves have expanded

substantially as investigators combine quantitative and qualitative methods to

improve their recording of disclosures and testing of patient/subject under-

standing. Improved assessments of the quality of consent, of patient under-

standing and satisfaction, and of tools that enhance information sharing are

all part of this new research. Of course, this work has not resolved all of the

challenges of this complex social interaction, but there has been a substantial

emphasis on the improvement of the informed consent process as a whole.

Our own starting point for this overview is that respect for persons is a

foundational principle for informed consent and renders it a deontological

commitment.2 It is right and proper that physicians and researchers explain
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what they are proposing even if it does not alter behavioral outcomes. It is

equally right that they expect changes in people’s understanding and partici-

pation to flow from the consent process. For these reasons empirical research

on informed consent is vital.

We will begin our overview with a description of the expanding research

methodologies and consider some recent research findings. We will follow

this by exploring some of the theoretical innovations that have resulted,

describing certain problems that remain in consent, and considering the

efforts being made to overcome them.

Methodological Developments

The earliest studies of informed consent consisted largely of physicians creating

simple marketing-style questionnaires to assess what they thought a patient

should understand. Usually the patient had already consented, and the ques-

tionnaires were administered months after the procedure itself. Investigators

generally found that patients did not understand what they had consented to.

However, there were a number of problems with these early conclusions

about patient understanding. First, investigators typically did not record their

verbal disclosure or whether the patient had even read the consent form.

Second, the consent forms were often obscurely written. Finally, the measures

of understanding were often unsystematic and the questions themselves

irrelevant to valid consent.

One solution was to use hypothetical research projects or treatment

conditions. This has remained a common mechanism for ensuring that

respondents use the same context or risk condition for their answers. With

this approach, it was possible to fine-tune the analysis of consent studies since

a large number of people could be asked the same questions.

However, questions were soon raised about this technique as well. What

reason was there to believe that people would act the same way with a

hypothetical scenario as they would in real life? After all, the personal relation-

ship between clinician and patient—an influence critical to the consent

process—would largely be removed from the hypothetical scenario.

The alternative for research consents was not simple. The difficulty in

adding consent research to existing research projects (or ‘‘piggy-backing’’) is

well known. It requires assurance to clinicians and families that their patients

will not be discouraged from participating, that their consent procedures will

not be judged inadequate, and that the burden on patients or staff will not be

too great. Moreover, few clinical trials recruit enough subjects at one site to
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allow a single trial to form the basis for a piggy-back design. Thus, informed

consent researchers were left with the choice of a hypothetical study that had

limited external validity or a complex study using different consents to many

different clinical trials. Nonetheless, some partial solutions would soon

become apparent, from the use of semi-structured interviews to direct obser-

vation and video-taping.

Less Structured Interviews

Recent consent research is increasingly using semi-structured interviews to

gather detailed reports from patients and research participants about their

experiences of the consent process. Like a model consent discussion, this

requires that interviewers be minimally leading in their questioning, use lay

language rather than professional or academic terminology, and spend signifi-

cant amounts of time listening. The text of the interview is then transcribed and

coded for the relevant data. Although this can be complex and time consuming,

there is more to this rich interplay of information, values, and choices than can

be found in the discussion of a hypothetical scenario. This burgeoning ecolo-

gical or contextual approach has the benefits both of quantitative research, in

that it generates variables that can be analyzed statistically, and of qualitative

research, in that it captures the subject’s perspective relatively undistorted.3,4

One broadly applied—and somewhat more structured—approach is

based on the MacArthur Competence Assessment Tools (or MacCATs).

These instruments were designed to assess decision-making capacity, a psy-

chological trait closely related to the legal concept of competence and empiri-

cally tested in consent to treatment, research, and choice of a health care

proxy.5–7 They require adaptation to the elements of a specific research

protocol or treatment intervention, and assess four important domains of

decision-making capacity: understanding, appreciation, reasoning, and

choice.8MacCAT administration involves a structured disclosure of informa-

tion about the study or treatment, followed by questions that assess the four

domains. MacCAT interviews have been used to compare widely varied

populations and to demonstrate three critical findings in informed consent:

(1) medically ill, non-ill, and mentally ill research participants overlap con-

siderably in their decision-making capacities; (2) part-by-part information

disclosures are important to understanding; and (3) the decision-making

capacity of subjects can improve with educative measures.7,9–11 By removing

the disclosure provided by the informed consent investigator, MacCAT-like

instruments have been used widely to assess subjects’ understanding of clinical

and research disclosures.
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Shorter tools for assessing capacity have been derived from the parent

tool, including a 5-minute, 10-item screen for those needing less comprehen-

sive assessment (that is, the University of California San Diego Brief

Assessment of Capacity to Consent).12 This short combination of open-

ended and true-false questions is a welcome result of the approach found in

the MacArthur model.

Other forms of semi-structured interviewing have played substantial roles

in informed consent research. Swiss researchers used semi-structured conver-

sations with almost 4,000 women to determine the best combination of

written and oral consent for preoperative ob/gyn procedures.13 Their finding

that written material and illustrations were helpful to patients was not

surprising, but served as an important reminder that consent forms do not

have to interfere with consent discussions. The study also offered extensive

data from in-depth interviews to demonstrate patients’ strong interest in

being active participants in the consent process.

Pediatric researchers Reynolds and Nelson14 also used in-depth inter-

views to assess the affective influences on research participation of parents and

adolescents. They described an intuitive and emotional response to the

invitation to enter a research protocol. Thematic coding of this less structured

approach led investigators to identify magnitude of risk, rather than prob-

ability, as the primary basis for their subjects’ risk perceptions. Respondents

made speedy decisions based on past experience, and—although some had

past negative experiences with the procedures—most made decisions based in

positive feelings of altruism.

Similar qualitative methods have also been useful in studying the motiva-

tion of participants to enter experimental protocols. In one study of parental

reasons for enrolling their children with pneumonia, for example, researchers

used open- and closed-ended questions to identify altruistic interests in

increasing scientific knowledge.15 Eighteen percent did cite benefit for their

own child as their primary motivator, a potential signal of therapeutic mis-

conception (that is, ‘‘the mistaken belief that decisions about one’s treatment

while a research subject would be made solely based on one’s individual

condition and needs’’).16 The authors reported that parental decisions to

enroll their children were best predicted by well-designed research that

answered a clear clinical question.

More Structured Research

None of this should suggest that progress has not been achieved with more

highly structured studies. Gurmankin et al.17 used surveys and follow-up
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telephone interviews to describe some of the problems of providing patients

with risk information. Of 108 women undergoing genetic counseling for

breast cancer, a significant number showed higher-than-appropriate risk

perceptions and resistance to the information itself. The investigators worried

that information disclosure itself could lead to poor medical decisions.

However, Upadhyay et al.18 used four vignettes with varying risk and benefit

to explore the interest of 210 patients in participating in medical decisions

and research studies. They found that 85% of respondents showed significant
interest in participating in even ‘‘trivial risk’’ protocols and similarly strong

interests in participating in decisions for common, low-risk treatments. Few

patients expressed interest in forgoing consent procedures even for more

mundane interventions or treatments.

In Scotland, a structured interview was used as a tool to increase the effect

of standard consent disclosures in surgical patients.19 One hundred and

thirty-eight patients in two groups received either a standard consent (and

form) or the structured interview. The enhanced methodology resulted in

better awareness of risk and of postoperative pain and a higher percentage of

patients that actually read the consent form.

Observational Studies of Disclosure

The study of interactions between health care professionals and patients is also

allowing new insight into the dynamics of consent interactions.

Kodish et al.20 conducted a large multisite study of the informed consent

communication process for randomized clinical trials (RCTs) of childhood

leukemia. Informed consent conferences were observed and audio-taped on

inpatient pediatric oncology wards at six major U.S. academic children’s

hospitals. The information obtained was coded and analyzed; parents were

interviewed shortly after the conference to ascertain their understanding. The

investigators found that randomization was explained by physicians in only

83% of cases, although a consent document containing the term was pre-

sented during 95%of the conferences. Interviews after the consent conference

demonstrated that 50% of parents did not understand randomization.

This is consistent with an earlier study in Great Britain that audio-taped 82

RCT discussions. Jenkins et al.21 demonstrated significant variation in the

practice of oncologists who frequently omitted the term ‘‘randomization’’ or

neglected to provide information leaflets specifically describing the clinical trial.

Ness et al.22 have recently adopted an alternative approach to the study of

consent interactions. Using linguistic techniques, they have analyzed tapes of

interactions between researchers and potential research subjects. One finding
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is that there are marked differences in turn-taking processes in more and less

successful consent interactions. Researchers in more successful interactions,

for example, left genuine openings for subject turn-taking. These are easily

identifiable in transcripts of the discussions. Likewise, these researchers have

been able to show how, in some situations, the therapeutic misconception is

built into the frame of the interaction between researcher and subjects. They

underscore the difficulty of even well-intentioned researchers in transforming

that frame. However, this technique is still in its early stages: There has been

no large-scale effort to apply this linguistic approach to a systematic sample of

interviews.

Although direct observation and videotape show promise by providing a

more rigorous approach to the interaction patterns of researcher and subject,

their use in studying how the consent process occurs is limited. This is because

the analysis suffers from the difficulty of observing or taping consent inter-

actions that are often fleeting and informal. Classic work in informed consent

indicates that consent discussions can begin as early as the patient introduc-

tion and the unobserved walk to the office door.23

Neuroethics

Recent advances in functional neuroimaging and related technologies have

led to the development of neuroethics, a controversially named field that

explores the ethical and policy implications of our newest brain-related

interventions and technologies.24–26 Government interest in improving the

wakefulness and attention of its soldiers and academic enthusiasm for scien-

tific reductionism have led to great strides in this neuroscientific frontier.27

With them comes the claim that neuroscientific findings raise important

philosophical issues for research and clinical ethics.

For example, is it empirically possible to trace thoughts, behaviors, and

motivations to their neuronal origins? Could we, for example, trace the

neurological patterns of adequate or inadequate consent? Brain images of

patients with serious mental illnesses like schizophrenia differ, in aggregate,

from non-ill brains, although normal images may also show ‘‘abnormal-

ities.’’26 What conclusions, then, can ethics draw from these images? The

application of general findings to specific cases is a core controversy in this

kind of clinical and research thinking.28,29 Yet, some companies now offer

brain scans as lie detectors—although there is considerable doubt that they

can truly tell when someone is lying.

Physician-ethicist Georg Northoff30 has proposed an empirical frame-

work for identifying the neuropsychological functions required for informed
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consent. Specific brain changes in Alzheimer’s disease, depression, and schi-

zophrenia, he argues, lead directly to the emotional and cognitive deficits that

undermine consent. Using tools assessing emotional and cognitive elements

of decision making together (that is, a MacCAT tool in addition to a test such

as the Iowa Gambling Task) would allow consent researchers access to the

exact neuronal deficits undermining consent. Working memory, executive

function, and their related brain regions could then be targeted specifically to

treat and improve consent discussions.

This approach is not dissimilar to the work already being conducted by

empirical researchers who identify specific deficits among participants in their

consent studies and seek to remediate them. Working memory, executive

dysfunction, and cognitive impairment have been identified as factors influ-

encing consent for years.6,31–33 Moreover, there is some evidence that reme-

diation is possible with enhanced consent processes.

So, are the challenges of informed consent reducible to neuronal substrates,

or do personal values, decision-making heuristics, and social context require

individual cognitive rather than neuronal assessment? It will take both philo-

sophical analysis and a robust empiricism indeed to answer such questions.

Current Findings in Informed Consent

Despite new and heterogeneous methodologies, recent empirical work under-

scores a number of persistent problems in the practice of informed consent.

For example, surrogate consents seem more problematic than might be

expected. After all, surrogate decision makers are expected to know and

support the values of their principal decision makers. But physicians in one

study were willing to override patient wishes at the request of surrogates,34

and another study showed that proxies were unable to describe accurately a

patient’s wishes about ophthalmologic surgery.35

Among professionals, differences in approaches to consent persist as well.

A British team coded thematic information from interviews to show how a

group of nurses differed from a group of general practitioners in their

preparation of patients for cervical (or Pap) smears.36 The physicians varied

their presentations depending on the reason for the smear, while nurses

followed a set protocol more closely. Both groups missed important areas of

consent, from the sensitivity and specificity of the test, to the possibility of an

abnormal finding, to what follow-up might be required. The interviews

seemed to uncover a correlation to the clinicians’ enthusiasm for the national

screening program.
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Communication between physicians and patients or research participants

also remains problematic. In a study of lung and colon cancer patients

entering experimental protocols, Sorensen et al.37 found that physicians

underestimated patient competence and satisfaction with consent informa-

tion. This discrepancy underscored the difficulty physicians often have in

determining the amount and kind of information their patients want, and

emphasizes the need for early and frequent values discussions.

This kind of communication difficulty is evident in the persistent finding

that many professionals view informed consent simply as part of routine

clinical explanations.38,39 These routine discussions are often paternalistic

monologues rather than collaborative decision-making processes. For many,

consent discussions are still not an ongoing exchange of information and

values, but a method for ensuring a desired outcome.

There continues to be research showing that patient understanding of

consent forms and procedures is less than ideal.39–42 Akkad et al.’s survey43 of

over 700 patients demonstrates that many patients view informed consent

merely as a protection for physicians and hospitals. The same research group’s

earlier surveys showed that consent forms themselves were perceived as

‘‘ritualistic and bureaucratic hurdles.’’42,44,45 In the 700-patient survey, the

investigators found that 68% of patients thought the consent form permitted

physicians to take control of decision-making.

In surgical outpatients, too, although there was good understanding of

consent materials among 141 individuals undergoing gastroscopy, few

received full disclosure of risks, benefits, and consequences of declining the

intervention.41 Joffe et al.46 have also described the deficits in informed

consent among cancer patients in early-phase research. Of 207 patients

enrolled in clinical trials, many had difficulty understanding the risks and

benefits, and could not distinguish standard from nonstandard treatment.

King et al.’s47 look at consent forms in gene transfer research highlights the

role of consent form language itself in contributing to the therapeutic mis-

conception. Taken together, these findings seriously undermine informed

consent doctrine, for, as Nixon et al.’s19 use of the structured consent aid

noted, it is having enough information to make decisions that builds trust in

one’s physician.

These consent problems may be even stronger when patients perceive

themselves as desperate enough to take any risk for even the least possibility of

relief. Elements of desperation and strong trust in their caregivers have long

been found to be important in patients who enter research, including among

HIV patients, persons with cancer or cardiovascular disease, and those with

debilitating disorders such as arthritis.48–50
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Patient interviews conducted during the groundbreaking Advisory

Committee on Human Radiation Experiments (ACHRE) investigation indi-

cated specifically that subjects trust their physicians to guide them through

research decisions.51 Misplaced trust in the researcher—that is, overconfi-

dence in the protection, goodwill, and treatment competence of the

researcher—is considered so significant that commentators are now sug-

gesting it is as detrimental to research consents as the therapeutic misconcep-

tion itself.52

Some research suggests that money can be a problematic inducement,

especially in recruiting vulnerable research participants.53–55 For example,

money was the most important motivator among 136 healthy volunteers

entering phase I studies, particularly those who were less educated or less well

off financially.56 In-depth interviews of cocaine abusers in economically

disadvantaged neighborhoods point to research inducements as part of daily
economic choices among poor participants.57

Conceptual Changes Driven by Research

One of the most interesting results of research into informed consent has been

its interplay with ethical theory and policy. This is a complex area that we can

only touch on here, but we will consider a few examples.

Ethicist Kenneth Kipnis has explored the concept of ‘‘vulnerability’’ of

research participants that is so prominent in the regulation of research with

human subjects. Kipnis found that vulnerability is not merely a matter of

‘‘subpopulations’’ such as prisoners or pregnant women, but of criteria that

can describe any individual regardless of class membership.58Kipnis identifies

a group of easily recognizable vulnerabilities that can be found in any number

of research participants, including being subject to the authority of others,

being undervalued by society at large, and being deprived of important goods

and services.

A South African case study puts this construct into stark relief. Public

health ethicist Lyn Horn explored the vulnerability of mine workers, often

infected with tuberculosis or HIV, who are pressed into service as research

participants.59 The mining industry’s economically driven commitment to

research that might improve the health of its employees creates a unique

vulnerability among workers: They become willing to undertake research

risks in order to preserve their livelihoods. These are vulnerabilities that

have been well established in other socioeconomically disadvantaged people

and those under the influence of debilitating illnesses.
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Research has also played a major role in the development and modifica-

tion of the construct of the therapeutic misconception. This concept was first

coined in 1982 as a result of a research project designed to improve informed

consent.16 Therapeutic misconception has generally been understood as

research subjects’ belief that their individual needs will determine treatment,

or that the likelihood of benefit is greater than is actually the case.60 Empirical

studies dating to ACHRE have established its extensive presence among

research participants.51 Recent studies have identified it among cancer

patients, in pediatrics and psychiatry studies, and among those participating

in randomized clinical trials.46,61,62 Sixty-two percent of participants in one

seminal study—drawn from 44 treatment studies ranging from heart disease

and cancer to asthma and depression—were thought to exhibit one form of

misconception or the other.63

These results have led to much discussion about the meaning of ther-

apeutic misconception. Some have noted the difficulty of connecting actual

decisions to the presence of the misconception,64while others have attempted

to parse out the overestimation of benefit as a separate construct (therapeutic

misestimation).65 Others have suggested that the core concept is simply a

misunderstanding of the purpose of research.66 Further research may further

refine the construct, but its presence as a barrier to informed consent remains

an important conceptualization backed by empirical evidence.

Attempts to Improve Informed Consent

Research findings about the understanding of consent disclosures, then, have

not been entirely encouraging. Pervasive therapeutic misconception in

research consents63 and limited understanding of clinical and research inter-

ventions have led to efforts to improve the process through both enhanced

education and the use of technological assistance.

Carpenter et al.6 used educational assistance from the research staff,

including formal 30-minute sessions, question-answer periods, flip-charts,

and computer aids, to improve understanding among subjects diagnosed with

schizophrenia (arguably the most devastating of mental disorders). Others

have used multimedia or computer-aided educational interventions to raise

performances of patients with schizophrenia to the level of comparison

groups.33,67 Eyler et al.68 used interactive questioning with schizophrenia

patients to offer corrective feedback and improve the consent process. An

alternative consent process using a structured interview in surgery patients19

improved awareness of risks and outcomes. Combs et al.69 like Eyler, have
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also used cuing and verbal recognition of prompts to ensure improved

comprehension of consent information.

Because consent forms do not encourage the active collaboration of

discloser and disclosee, Sorenson et al.70 emphasized the educational compo-

nent of their own decision aid. In this study of 139 women considering

genetic testing, participants identified personal reasons for enrolling so that

the consent process was directly relevant to them. This value-based assistance

in assessing the consequences of participating appears to be superior to the

usual risk-benefit focus of generic consent discussions.

In one small study, a structured decision aid specifically mined patient

values and developed a personal worksheet to facilitate decisions on intuba-

tion and ventilation.71 This was an intervention not simply to improve

understanding but to apply personal values to a specific decision. This

approach has proven useful among chronic lung patients as well.72,73

In order to assess the quality of the informed consent process, investigators

at the Berman Institute of Bioethics at Johns Hopkins developed a brief

instrument called the BICEP, or Brief Informed Consent Evaluation

Protocol.74 This 8- to 9-minute telephone survey assessed patients’ satisfaction

with a recently completed consent process as well as elements of informed

consent, including therapeutic misconception. Poor scores on the therapeutic

misconception scale demonstrated some decision-making weaknesses among

participants, but the study confirmed the ease of use of this kind of instrument.

Taking a similar approach with over 800 participants who had just com-

pleted a research consent process, the same lead investigators attempted to

enhance the informed consent process itself.75Used as a quality assurance process,

however, the cumulative exposure to the informed consent questionnaire did not

appear to improve understanding by participants. There were still significant

elements of therapeuticmisconception, and understanding of risks and voluntari-

ness was less than ideal. The authors suggested that more in-depth interviews

and less heterogeneous populations could well show the expected effect.

Although these efforts, and others, appear to have produced improved

understanding and participation, there has been considerable criticism of the

process of assessing informed consent in such studies.76 Because the educa-

tional interventions are so closely tied to the tools for measuring outcomes,

improved understanding may actually be an artifact of the assessment process.

Thus, improved scores may only reflect memorization of the correct answers

rather than true understanding. Likewise, although Carpenter’s6 lengthy

interactions between research staff and subjects may well be an ideal approach,

it is hard to imagine this as a routine feature of either research or clinical care

in the current health care system.
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Lessons Learned

Empirical research is clearly making advances in our understanding of the

informed consent process, although admittedly the progress may be limited.

Through the direct analysis of the experiences of patients, subjects, clinicians,

and researchers, new methods have expanded the boundaries of research,

identified continued areas for improvement, and led to new empirically

grounded conceptualizations.

We leave the topic of informed consent research with exhortations from

the Informed Consent Project researchers, a group committed specifically to

the study and improvement of this critical social interaction:3,4

1. The combination of qualitative and quantitative methods remains

critical for the advancement of consent research.

2. The difficulties in enrolling consent subjects must be overcome by contact

with and education of researchers about the importance of the research.

3. Policies must be developed to identify appropriate interventions when

the consent being observed is inadequate.

4. Policies must also be developed for how consent research itself will be

used to improve institutional standards without exposing researchers

who have agreed to being observed to punitive sanctions.
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Consent to Medical Care:

The Importance of Fiduciary Context

Steven Joffe and Robert D. Truog

An eminent bioethicist visited his dermatologist to discuss the management of

a lump on his back. The lesion had recently been diagnosed by biopsy as a

basal cell carcinoma, a benign skin cancer that is easily treatable by surgical

removal. After stating, ‘‘Here’s what we are going to do,’’ the dermatologist

drew a picture of the proposed minor surgical procedure and mentioned

sutures and the probable appearance of the scar. The physician then asked the

bioethicist if he had any questions, and finally gave him a generic consent

form for subsequent perusal and signature. At no time did the physician

mention any risks of or alternatives to the proposed surgery.

As a bioethicist, the patient recognized that what transpired during this

visit was minimally informed acquiescence rather than true informed consent.

Nevertheless, he denied feeling any substantive offense at the nature of the

interaction. As he later noted, ‘‘If I didn’t happen to be a bioethicist, and

hadn’t gone into it with an eye to observing how the doctor handled the

process, the encounter would probably have seemed perfectly appropriate and

unremarkable.’’

Introduction

According to the standard conception of medical ethics, informed consent is

fundamental to ethical practice because it is the mechanism by which patients
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autonomously authorize medical interventions or courses of treatment.1 This

prerogative to control one’s medical destiny, which functions as a constraint

on physicians’ power and a curb to their paternalistic instincts, is elemental.2

As the President’s Commission for the Study of Ethical Problems inMedicine

and Biomedical and Behavioral Research stated, ‘‘Informed consent is rooted

in the fundamental recognition—reflected in the legal presumption of com-

petency—that adults are entitled to accept or reject health care interventions

on the basis of their own personal values and in furtherance of their own

personal goals.’’3 Or, as Justice Cardozo famously declared almost a century

ago in Schloendorff v. Society of New York Hospitals, ‘‘Every human being of

adult years and sound mind has a right to determine what shall be done with

his own body.’’4

The case of the bioethicist with the basal cell carcinoma illustrates a

basic problem for the standard conception of informed consent for treat-

ment. Physicians often do not live up to their obligation to facilitate

autonomous authorization. More important, patients often do not

demand the robust decision-making responsibility that the concept of

autonomous authorization presupposes, and in fact frequently prefer a

lesser decision-making role.5 Should ethics and policy seek to educate and

exhort patients to assume, and physicians to encourage, greater patient

responsibility for medical decisions? Or, taking into account the psycholo-

gical realities of illness and the nature of the physician–patient relationship,

is current practice normatively defensible? In light of the magnitude and

persistence of the gap between the theory and practice of informed consent,

answering this question constitutes a critical challenge for contemporary

bioethics.

The Fundamentals of Informed Consent

When is a patient’s consent to a course of medical treatment valid? Ethical and

legal commentators have identified five elements that together establish the

conditions for valid consent.6 First, the patient must be situated so as to be

able to make a voluntary decision. A decision that is substantially coerced is

incompatible with valid informed consent. Second, the patient must be

competent to make the decision. Significantly diminished consciousness or

cognitive ability, among other impairments, invalidates a patient’s apparent

consent. Third, the patient must receive sufficient disclosure of the relevant
facts, typically from the physician or another member of the medical team, to

be able to reach a considered decision (note, however, that informed consent
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can occasionally be valid in the absence of disclosure, such as in the case of the

physician-patient who is already an expert on his or her condition1). Elements

to be disclosed include the nature and purpose of the procedure or interven-

tion, its risks and potential benefits, and the available alternatives to the

proposed course of action.7 Fourth, the patient must achieve an adequate

degree of understanding of the disclosed facts, as well as of the nature of

consent as authorization, to form the basis of his or her decision.1 Finally, the

patient must authorize (informed consent) or decline (informed refusal) the

proposed course of treatment.

Because most patients must rely on their physicians’ assistance to gather

and interpret the relevant facts, the process of autonomous authorization

almost always requires professional input. How, then, should patients and

clinicians work together to achieve the goal of informed consent? The

President’s Commission, Jay Katz, and many others have advocated a

process of shared decision making.2,3,8–11 Wide agreement on this label,

however, masks deep uncertainties about its precise meaning. The term is

often used without definition or further explanation, and likely means

different things to different authors. On one view, shared decision making

has three features: (1) information flow is two-way, (2) both the patient and

the physician (as well as perhaps others) participate in deliberations about

the decision, and (3) the patient and physician share the final decision.12On

another view, shared decision making involves a division of labor:

Physicians present and contextualize the facts that are material to the

decision, whereas patients integrate those facts with their own values and

preferences to make a final decision.7,10,13,14 This division of labor is too

sharp. Especially in the Internet age, patients often contribute material facts

to medical discussions. In addition, physicians have a duty, based on their

own values and status as moral agents, to respectfully challenge their

patients when they perceive patients’ choices to be contrary to their own

interests.8,11,13 Nevertheless, the concept of a division of labor captures an

essential, if partial, truth about the distinct roles of patients and clinicians, as

well as about the power differential and lack of symmetry between these

parties, in the decision-making process.2

Emanuel and Emanuel provide further insight into the range of con-

ceptual models that can reside under the heading of shared decision

making.11 They articulate four models of the physician–patient relation-

ship; with the exception of their paternalistic model, all of these are con-

sistent with the notion of shared decision making. In the informative model,

physicians serve as competent technical experts, whose duty is to provide

relevant factual information and implement the selected intervention even
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as patients retain control over choices about medical care. In the interpretive

model, physicians serve as counselors or advisers, who perform all the

functions of the informative physician while also helping to elucidate and

interpret patients’ health-related values. In the deliberative model, which

the authors favor for most medical relationships and interactions, the

physician is expected to step further onto the terrain of values, articulating

and advocating for important health-related ends.

Although the dominant ethical conception of informed consent in med-

ical care is one of autonomous authorization, it is important to identify at least

two other senses in which the term informed consent is commonly used. First,

it may describe a set of legal and institutional norms and practices that govern

interactions in the health care setting. A patient’s informed consent in this

sense may provide legally or institutionally effective authorization for clini-

cians to proceed along a particular course, but does not guarantee that the

authorization will be autonomous or otherwise ethically valid according to the

criteria described previously.1,7 Second, informed consent may denote a

mechanism for the acceptance or assumption of risk by the patient. Under

this conception, when a patient gives her informed consent, she accepts the

possibility of certain adverse outcomes, especially those that the physician has

disclosed to her. By doing so—presuming no negligence in execution on the

physician’s part—she absolves the physician of liability should a disclosed risk

come to pass.1,15 Although informed consent in these two senses is necessary

to the smooth functioning of the health care system, and we later return

briefly to the question of how ethical and legal conceptions of informed

consent might align or diverge, our focus is on the ethical norm of informed

consent as autonomous authorization for medical care.

Controversies Surrounding Informed Consent

Despite the volumes that have been written about informed consent in

medical care, conceptual controversies as well as empirical evidence of

gaps between theory and practice remain. On the conceptual side, defining

what level of understanding is sufficient to serve as the basis for valid consent

has proved elusive. Faden and Beauchamp, in their classic treatment of the

subject, reject the view that informed consent requires ‘‘full’’ understanding.

(The misconception that informed consent implies full understanding often

leads to cynicism about informed consent and about ethics in general, as

exemplified by the view of some physicians that informed consent is a mere
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formality—‘‘if we took it seriously all patients would have to go to medical

school before consenting to any procedure.’’) Instead, Faden and

Beauchamp advocate a standard of ‘‘substantial’’ understanding, by which

they mean (1) understanding that one is in fact authorizing some action, and

(2) understanding of those aspects of the situation that are material to the

action that one is authorizing.1Without minimizing the importance of their

acknowledgment that valid consent does not require ‘‘full’’ understanding,

the standard they articulate leaves unanswered many questions at the level of

implementation about the threshold for adequate understanding.

Furthermore, although the patient may require substantial understanding

of the relevant facts to provide autonomous authorization, the basis of the

physician’s presumptive obligation to ensure the patient’s understanding is

obscure. Indeed, in most other consent contexts, A has no affirmative duty

to ensure B’s understanding prior to accepting B’s consent.15,16 Second, as

noted previously, questions persist about the best way to interpret the claim

that patients and physicians should ‘‘share’’ in decision making. Third, there

is debate about whether informed consent is appropriately considered to be

a right or an obligation for patients.1,5,7 Finally, and perhaps most impor-

tant for our present purpose, considerable empirical evidence suggests that,

although the desire to receive medical information is generally strong, many

patients—even physician-patients—frequently prefer to delegate medical

decisions to their physicians rather than assuming responsibility for those

decisions.5,17–26

Beyond the controversies highlighted previously, all of which have

received considerable attention in the bioethics literature, the concept of

informed consent calls out for further development in at least two other

areas. First, although Katz and Brody have separately explored the relational

context of informed consent,2,8 there has been no systematic analysis of the

ways in which the fiduciary character of the physician–patient relationship
should influence conceptions of informed consent for medical care.27

Second, although Faden and Beauchamp do acknowledge that ‘‘many

decisions about routine and low-risk aspects of the patient’s medical treat-

ment [should] remain the exclusive province of the physician,’’1 the ques-

tion of whether and how expectations for informed consent should be

sensitive to the nature of the specific decision has largely escaped notice.

In what follows, we contend that filling in these two gaps—which, as it turns

out, intersect in interesting and important ways—helps to resolve the

conundrums that continue to bedevil the theory and practice of informed

consent.
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Informed Consent and the Fiduciary Character of the
Physician–Patient Relationship

The claim that the physician–patient relationship is fiduciary in nature, or at

least that the fiduciary metaphor aptly characterizes the relationship in its

essential aspects, is widely accepted.1,27–30 According to Rodwin:

The law defines a fiduciary as a person entrusted with power or

property to be used for the benefit of another and legally held to the

highest standard of conduct. Fiduciaries advise and represent others

and manage their affairs. Usually they have specialized knowledge or

expertise. Their work requires judgment and discretion. Often the

party that the fiduciary serves cannot effectively monitor the

fiduciary’s performance. The fiduciary relationship is based on

dependence, reliance, and trust.27

Trust in physicians as professionals, and a corresponding duty of loyalty

that binds physicians to their patients, are at the heart of the fiduciary

relationship between them. As Sokolowski writes, ‘‘The client trusts the

professional and entrusts himself or herself . . . to the professional . . . . There
is an elegant anonymity to professional trustworthiness; if I get sick away from

home and must go to the emergency room of a hospital, I can in principle

trust doctors and nurses I have never met before. I enter into a fiduciary

relationship with them because they are presented as members of the medical

profession’’ (italics in the original).30

How does the fiduciary nature of the physician–patient relationship

affect physicians’ obligations to obtain informed consent to medical proce-

dures or courses of action? Is a robust obligation to obtain informed consent

for each medical procedure truly necessary in light of patients’ reliance on

physicians’ specialized knowledge and expertise, their expectations that phy-

sicians will exercise judgment and discretion on their behalf, and their

acceptance that their relationships with physicians are based on dependence

and trust? Might assumptions by patients about the duty of physicians to

promote patients’ best interests, rooted in patients’ expectations about the

fiduciary nature of the relationship, help explain why so many are so ready to

delegate responsibility for medical decisions to their physicians? Or, conver-

sely, does the fiduciary nature of the physician–patient relationship buttress,

rather than weaken, physicians’ obligations to seek autonomous authorization

for medical interventions?

Answering these questions requires a precisely specified conception of the

way in which the physician–patient relationship is a fiduciary one. Although
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there is no single model to guide us, Shepherd has identified three broad

classes of fiduciary relationships recognized in the law: the fiduciary as

property holder, the fiduciary as agent or representative, and the fiduciary

as adviser.31 The first of these has no direct bearing on the physician–patient

relationship. The second and third, however, are potentially relevant to the

medical setting. Their implications for informed consent merit close

examination.

The Fiduciary as Agent

In the agency or representative model, the fiduciary acts on the client’s behalf

and in service of the client’s welfare in the relevant domain. In the typical case,

there is no need for the agent-fiduciary to seek authorization for each action;

rather, the overarching authorization that the client grants to the fiduciary

upon entering into the relationship—to represent the client and to act as an

agent for his welfare—entails the license to act on the client’s behalf. For

example, in the political sphere, within the confines of her mandate and the

limits of the law, there is no requirement that an elected official seek the

voters’ assent for each decision that she makes. Similarly, in the business

arena, directors need not poll shareholders before making important decisions

that affect the prospects of the company.31 Rather, they must use their best

judgment to select the course of action that optimally serves shareholders’

interests. As applied to the medical setting, the agency model is most con-

sistent with the paternalistic model articulated by Emanuel and Emanuel,

predicated on the patient’s authorization to enter into the relationship in the

first place.11

If the agency model best describes the physician–patient relationship,

then the requirement for informed consent for particular interventions is

overblown. Of course, physicians must understand the broad objectives that

they serve in assuming responsibility to care for each patient. However,

consistent with those broad goals, physicians have the discretion to determine

which course of action to select. As agents for patients, physicians must

integrate their medical knowledge, practical experience, and technical exper-

tise with their conception of individual patients’ preferences and goals to

select the course of action that best serves patients’ medical needs.

The agency model of fiduciary relationships is unsatisfactory as a general

account of the physician–patient interaction, at least when the patient is a

competent adult, for at least two reasons. First, agency relationships are most

appropriate when a robust, real-time decision-making role for the client is

either not possible, as in the examples of director-shareholder and elected
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official-citizen relationships cited previously, or has been explicitly delegated.

Second, physicians cannot be expected to know or anticipate their patients’

values and preferences in sufficient detail to make important medical choices

on the latters behalf, in part because those values and preferences likely evolve

as patients’ medical and other life circumstances present new challenges.

Nevertheless, as we discuss further below, it is impossible to deny the elements

of truth in the agency model of the physician–patient relationship.

The Fiduciary as Adviser

If the agency model paints an inadequate, or at least substantially incomplete,

picture of the physician–patient relationship, perhaps the adviser-fiduciary

model is a better fit. Indeed, Shepherd’s only mention of doctors comes in the

section of his book devoted to the adviser model, and on this basis Morreim

claims that the concept of an adviser best captures the physician’s role.29,31

Other types of advisers, according to Shepherd, include attorneys, real estate

agents, and financial planners. Advisers differ from agents in that the main

role of the former is to provide information and guidance to their clients,

whereas the main role of the latter is to represent their clients in decision-

making situations. Although duties of fidelity and loyalty govern the fidu-

ciary’s advice-giving role, the adviser-fiduciary lacks authorization to act on

the client’s behalf without the client’s explicit consent. Depending on how

broadly one conceives the scope of the physician’s duty to advise, this model

may be consistent with the informative, interpretive, or deliberative models of

the physician–patient relationship.11

If Morreim is correct that physicians are advisers to their patients, the

fiduciary nature of the physician–patient relationship supports a robust

requirement for informed consent. Physicians must provide their patients

with information about their medical conditions, the available treatment

options, and the risks and benefits of each, but have no license to act unless

and until patients specifically authorize them to do so. Furthermore, under

the more demanding interpretive and deliberative models,11 the physician

must go beyond providing information to help the patient clarify her values,

or even to help shape and direct those values. Fulfilling these obligations will

require respectful conversation, as envisioned by Katz and by Brody,2,8 in the

service of what Fried has called ‘‘the life plans of . . . patients.’’32

The adviser model of the fiduciary relationship between physicians and

patients helps to explain one of the central problems identified previously with

the standard conception of informed consent. Although the parties to a consent

interaction frequently have positive obligations to disclose information, it is
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uncommon for one party to have an affirmative obligation to ensure the other

party’s understanding prior to accepting his or her consent.15,16 However,

viewed as an adviser-fiduciary, the physician has a duty not simply to act as

an agent for the patient’s welfare, but rather to help the patient make choices

that cohere with and advance his individual life plan. In order to satisfy this

demanding duty, the physicianmust do more thanmerely provide information

that can serve as the basis for the patient’s decision; she must take affirmative

steps to ensure that the patient has a sufficient understanding of that informa-

tion to make a decision that promotes his life plan.

Despite the undeniable appeal of the adviser model as a normative

description of the physician–patient relationship, it is at best incomplete. In

some circumstances, as with the patient who, having agreed to undergo a

surgical procedure, is now under general anesthesia, physicians must make

decisions without the possibility of securing input from the patient. Perhaps

more important, during the course of complex medical care, physicians must

inevitably make many choices about lesser issues on the basis of an implicit

grant of authority from the patient rather than on the basis of explicit consent

for each choice. Although these choices may relate to the ‘‘routine and low-

risk aspects of the patient’s medical treatment’’ noted by Faden and

Beauchamp,1 it nevertheless seems evident that when making such choices

physicians unavoidably step out of their advisory roles.

We contend that every interaction involving a physician and a competent

adult patient inevitably straddles the agency and adviser models of fiduciary

relationships. Furthermore, different physician–patient dyads occupy dif-

ferent points on the continuum between these two archetypal relationships,

and individual dyads move back and forth across the continuum as medical

and other circumstances change. Finally, except when the patient is tempora-

rily incapacitated as during general anesthesia, there is no natural or objec-

tively correct place on this continuum for any particular relationship at any

particular point in time. Rather, the specific blend of adviser and agent roles is

the product of an ongoing negotiation between patient and physician, and is

therefore always characterized by dynamic tension.

What considerations militate in favor of the adviser model of the physi-

cian–patient relationship, and what considerations militate in favor of the

agency model? As noted previously, the major distinction between these two

models is which party retains presumptive power to authorize actions. If we

adopt the agency model in a particular circumstance, we will view some prior

higher-order consent, up to and including the patient’s general agreement to

enter into the relationship with the physician in the first place, as entailing

that authority, and for practical purposes will therefore vest authority for the
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particular decision in the physician. Conversely, if we adopt the adviser

model, we will expect the physician to use his or her medical knowledge to

make diagnostic or treatment recommendations, and perhaps to deliberate

with the patient about the best course of action, but in each case will retain for

the patient the authority to make the decision. Deciding which approach to

decisions fits best, and therefore which fiduciary model to invoke, requires

close attention to the features of the decision at hand. It is to this task that we

now turn.

Ends, Means, and Presumptions About Authority in
Medical Decisions

Let us review the ground we have covered so far. We have pointed to the

frequent gap between the strong view of informed consent as autonomous

authorization on the one hand, and the degree to which patients commonly

prefer to delegate responsibility for many medical decisions on the other, as a

reason to question the former’s pragmatic if not its normative force. We have

further argued that the superficial consensus surrounding the notion of shared

decision making masks deep uncertainties about the appropriate allocation of

responsibility for decisions between patients and physicians. We have also

explored the various conceptions of the fiduciary physician–patient relation-

ship, recognizing that the literature to date has failed to consider informed

consent in this particular relational context. In doing so, we have shown that

the agency and adviser models each captures essential elements of the fidu-

ciary physician–patient interaction, but point in opposite directions with

regard to the role of informed consent and autonomous authorization in

the medical encounter. In light of the various tensions and uncertainties

surrounding decision-making roles in the physician–patient relationship,

how should we allocate responsibility for particular medical decisions

between patients and physicians?

One potential approach to this problem is to consider a division of

medical decisions into choices about ends or choices about means. Ends

and means, of course, are interdependent.33 Nevertheless, the distinction

between ends and means is useful because it offers a first step toward

identifying the appropriate roles of patients’ values and of physicians’ exper-

tise in medical decisions. To oversimplify (temporarily) the issue: Patients’

values inform decisions about ends, whereas once patients and physicians

reach agreement about ends, technical considerations that lie within the

domain of medical expertise inform decisions about means.

356 DOMAINS OF CONSENT



The literature on informed consent in lawyer–client relationships offers

an instructive parallel to our proposal for assigning responsibility for decisions

according to a distinction between ends and means. Spiegel notes the tradi-

tional view that the ‘‘subject-matter/procedure rule’’ governs the allocation of

decision-making authority between lawyer and client. According to this rule,

‘‘the attorney has implied authority to do everything necessary and proper in

the conduct of a case, provided his actions affect the remedy and not the cause

of action.’’34 So, for example, responsibility for deciding whether to settle a

suit or to contest it at trial belongs with the client, whereas responsibility for

deciding whether or not to call a particular witness, or to strike a particular

juror, rests with the lawyer. Spiegel also points to the American Bar

Association’s (ABA) Code of Professional Responsibilitya (EC 7-7), which

states, ‘‘In certain areas of legal representation not affecting the merits of the
cause or substantially prejudicing the rights of a client, a lawyer is entitled to

make decisions on his own. But otherwise the authority to make decisions is

exclusively that of the client . . . .’’ (italics added).35 The subject-matter/pro-

cedure rule and the ABA code bear obvious similarities to the proposal

articulated previously for allocating medical decision-making authority

according to a distinction between ends and means.

There is, of course, a problem with allocating decision-making authority

between patients and physicians (or between clients and lawyers) on the basis

of a distinction between ends and means. Deciding whether a particular

decision is primarily about ends or primarily about means is rarely straight-

forward. At the extremes, of course, we have no difficulty determining which

is at stake. For example, consider George Zimmer, a professor of English who

wrote of his decision to participate in several phase I anticancer trials: ‘‘We

who are struggling to escape cancer do not, obviously, want to die of it. We do

prefer death in the struggle to life under cancer’s untender rule.’’36 Professor

Zimmer’s preference for continued struggle undeniably reflects a choice

about the ends of medical interventions at that particular point in his life.

In contrast, the selection of 3-0 versus 4-0 sutures during the surgical removal

of the bioethicist’s basal cell carcinoma patently involves a decision about

means, not ends.

In most decisions between alternative treatments, however, the distinc-

tion between means and ends is less clear-cut. Different choices may have

different positive and negative consequences, and deciding which set of

potential consequences to prefer may require selecting among ends.

Consider the classic decision whether to undergo mastectomy (removal of

the whole breast) or lumpectomy (local excision with breast preservation) plus

radiation therapy for localized breast cancer. Although it is possible to view
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the choice between these two surgical approaches as merely a decision about

whichmeans will best minimize the chance of death from breast cancer, such a

viewmisrepresents the situation. Instead, the choice between these procedures

necessarily involves important decisions about ends, such as the psychological

and social meaning to the patient of losing a breast and the acceptability of

living with an increased possibility of local recurrence. As this example shows,

the choice of medical means intended to address an overarching end fre-

quently entails consideration of other, logically subsidiary but no less con-

sequential ends.

A picture thus emerges of a taxonomy of decisions, characterized by the

extent to which the decision is best described as a choice between ends or a

choice between means. Decisions regarding the overall objectives of a course

of therapy occupy one end of this spectrum, and technical choices about

which no reasonable patient could have a preference lie at the other. Decisions

that, although ostensibly about means, entail choices between more or less

important subsidiary ends occupy various intermediate points along this

spectrum. For instance, as discussed previously, the decision whether to

undergo lumpectomy or mastectomy undeniably involves important choices

about ends. The decision about which drug to use first to treat a patient’s

hypertension is closer to a choice among means, although it may nevertheless

raise considerations of ends such as cost or the acceptability of the various

potential toxicity profiles (the logically prior decision about whether or not to

initiate drug therapy for hypertension, in contrast, plainly involves considera-

tion of ends). What defines the place that a particular decision occupies on

this spectrum, then, is the degree to which it can reasonably be viewed as

entailing choices among ends. And this, in turn, depends on the extent to

which important patient values are plausibly at stake in the outcome of the

decision at hand.

Again, consideration of the lawyer–client analogy is instructive. Spiegel,

who writes about informed consent between lawyers and clients, rightly

rejects the subject-matter/procedure rule, at least in its simplest form, as a

guide to whether or not informed consent is required. His primary criticism

of the rule is that, although many decisions appear at first blush to be about

means or procedures, upon deeper inspection they often involve important

considerations of clients’ values. As he writes, ‘‘The basic problem is that the

division between subject matter and procedure is inevitably artificial. It is

based on a false view of an ends/means dichotomy.’’34 For example, the

decision about whether or not a plaintiff should testify at trial turns not

only on tactical decisions about whether testifying is most likely to lead to a

favorable verdict, but also on questions such as the value the plaintiff places on
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telling his story in court. Spiegel therefore advocates replacing, or at least

extending, the subject-matter/procedure rule: ‘‘a lawyer should be affirma-

tively required to obtain informed consent when client values or lawyer

conflicts of interest are involved’’ (italics added).34

As an aside, it is worth noting that the examples chosen to illustrate the

theoretical literature on informed consent have largely been drawn from

among those decisions, such as the choice between mastectomy and lum-

pectomy, that clearly implicate important subsidiary ends and patient values.

This class of decisions has thus become the paradigm for normative discus-

sions of informed consent. For example, the first case that Katz discusses at

length in his classic Silent World of Doctor and Patient involves ‘‘Iphigenia,’’ a
young woman with breast cancer faced with this very decision.8 Because of the

surgeon’s belief that mastectomy was the best option for Iphigenia, he had at

first obtained her ‘‘consent’’ for the procedure without telling her about the

option of an alternative, more limited operation. However, as the surgery

approached, he had doubts about not having disclosed the alternatives to her,

and therefore initiated a second conversation about the available options that

ultimately led Iphigenia to opt for lumpectomy. Eddy illustrates his article on

the ‘‘Anatomy of a Decision’’ with the case of a 55-year-old asymptomatic

woman who is considering whether or not to undergo mammography

screening for breast cancer, a decision that trades a possible reduction in

risk of dying from breast cancer against the possibility of a false-positive result,

the risks associated with the radiation used in mammography, and the

discomforts and anxiety of the exam itself.10 If the normatively defensible

approach to informed consent varies according to the nature of the particular

decision, as we have argued, then biases in the literature that derive from its

focus on a specific class of decisions may limit the generalizability of insights

drawn from those examples to other classes of medical decisions.

Even if we are roughly correct in arraying decisions along a spectrum of

ends to means, with patient values increasingly implicated to the degree that

ends are at stake, what, if any, are the consequences for informed consent? After

all, if a necessary justification for a medical intervention involving a competent

patient is his or her autonomous authorization, then all decisions about medical

interventions, even those that unarguably involve choices among means to a

settled end, require the patient’s explicit, voluntary informed consent. There are

at least two problems with this position. First, as discussed above, compelling

evidence indicates that many patients prefer to delegate decisions, or aspects of

decisions, to their physicians. Second, most medical interventions or courses of

action are not unitary, but rather reflect packages of elements that are at least

logically distinguishable from one another. Furthermore, the elements of the
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package are frequently not fixed, and choices must be made about precisely

which elements will be included as well as about how they will relate to one

another. For example, once a patient has agreed to proceed with resection of an

early-stage lung cancer, must the surgeon engage the patient in discussion and

decision making about each particular element of that complex surgical

package? Although an extreme view of informed consent might insist that

patients explicitly authorize each element of the package, such an arrangement

would be both fatally inefficient and seriously inconsistent with the wishes of

the vast majority of patients. Physicians must therefore regularly decide when to

proceed as though a patient’s higher-order consent to an intervention entailed

his or her agreement to all its elements versus when to draw the patient’s

attention to a particular aspect of the intervention and seek additional, explicit

consent. In other words, physicians must constantly make judgments about

what constitutes the ‘‘smallest decision unit.’’ How can they know where to

draw the line?

It is now time to refine and restate our earlier crude hypothesis that

patients are responsible for decisions about the ends of medical care, whereas

physicians are responsible for decisions about the means to the agreed-upon

ends. A more precise formulation of this position, which acknowledges the

frequent inextricability of ends and means, is:

1. Patients are always responsible for medical decisions about the ultimate

ends or goals of therapy, which necessarily involve weighing of values.

2. Patients are presumptively responsible for decisions about the means

to those ends, to the extent that such decisions entail value-laden

choices among subsidiary ends.

3. Physicians may assume presumptive responsibility for those decisions

about means that are unlikely to entail value-laden choices between

subsidiary ends.

A corollary to this position is that, when a decision can plausibly be

viewed as involving a choice among ends, the physician has an obligation first

to frame the decision for the patient in a way that assists the patient to

appreciate the values and ends at stake, and then to offer the patient the

opportunity to choose among the available alternatives.

Under the formulation we have proposed, physicians may proceed with

interventions without explicit consent, or with only (in the words of our

eminent bioethicist) ‘‘minimally informed acquiescence,’’ in certain precisely

delimited circumstances. Specifically, such implicit or de minimus consent is
permissible when—after appropriate consideration of patient values—the
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patient and physician have agreed on all the important ends, and the inter-

vention or procedure in question may reasonably be characterized as merely a

means to the agreed-upon ends. Three questions, however, immediately arise.

First, is there an objectively determinable normative threshold in the hier-

archy of decisions beneath which important ends are no longer at stake, or

does this threshold vary from one case to the next? Second, if the threshold

varies among cases, who has the ultimate authority to determine whether or

not ends are at stake in a particular decision? Finally, is explicit agreement on

ends always required, or are there circumstances in which physicians may

identify and pursue means on the basis of implicit agreement with patients

about ends?

The variation among patients in attitudes toward the assumption versus

delegation of responsibility for medical decisions lends support to the con-

tention that there is no objective threshold beneath which all observers can

agree that ends are no longer at stake. Rather, precisely when all the important

ends, and the values that inform them, have been accounted for in a particular

chain of decisions is open to negotiation among the parties. Some patients

may decide that the ends and values that are important to them have been

accounted for at a relatively high level of decision making, whereas other

patients may decide that ends and values require exploration at a much more

granular level of decisions. To take an example that we have already cited, one

patient may be comfortable that his informed decision to initiate pharma-

cotherapy for hypertension adequately addresses all his important ends and

values, and therefore leave the choice of agents to his physician. In contrast,

another patient might decide that the differing toxicity profiles of the various

pharmacological options require her active participation in, and ultimately

her consent to, the selection of the first-line drug.

The forgoing discussion suggests that, in general, determining the point

at which there is sufficient agreement on ends to justify treating subsequent

decisions as touching only on means is the prerogative of the patient rather

than of the physician. This leads to a conundrum: If a physician elects to treat

a particular decision as touching only on means, how can the patient know

whether or not ends or values that are important to him are at stake? Although

the determination of whether or not ends are at stake may be the patient’s

prerogative, without guidance from the physician he may not know enough

about the decision—indeed, he may not even be aware that the particular

decision awaits—to be able to determine whether or not additional discussion

about ends is required. If this is correct, then perhaps we are back to requiring

autonomous authorization on the basis of substantial understanding, or

explicit delegation of decision-making authority, in every case.1
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Although there is no perfect solution to this conundrum, we can at least

make pragmatic headway by recognizing that both physicians and patients

bear responsibility for identifying when medical choices implicate values or

ends. Physicians, in their roles as adviser-fiduciaries, must always strive to

evaluate each decision from the patient’s point of view and to consider

whether any important values or ends might reasonably be at stake. In

doing so, they must take into account both their general norms about what

sorts of information are likely to be material to patients (in the sense of

relevant to their values or ends) as well as their knowledge of the particular

patient before them. Patients, for their part, must assume responsibility for

asserting themselves whenever questions arise about the impact of medical

choices on ends of importance to them. It would, after all, be paradoxical to

claim simultaneously that patients are adults who are responsible for their

own medical decisions and that their position in the patient–physician

relationship is so weak that they cannot reasonably be asked to assert them-

selves. It is essential, however, to recognize and accept that no workable

system for deciding whether important ends or values are at stake will lead

to satisfactory outcomes in every case. Despite the best efforts of patients and

physicians, physicians will at times unnecessarily highlight minor decisions,

whereas at other times they will fail in good faith to engage patients in

decisions that the latter would view as implicating important ends.

The complexity of this dynamic is illustrated, albeit in the context of

surrogate rather than autonomous decision making, by the case of a young

man admitted to the intensive care unit with severe meningitis and septic

shock. Despite efforts at resuscitation, his condition deteriorated, and even-

tually his physician suspected that he may have progressed to the state of brain

death (at which point he would legally be dead). In order to diagnose brain

death, it was necessary to perform a radioisotope test to determine if blood

was still flowing to the brain. The boy’s father was an Orthodox Jewish rabbi,

who, unknown to the physician, belonged to a group that does not accept that

patients diagnosed as brain dead are actually dead. Following usual procedure,

the physician ordered the test without seeking the consent of the father.When

the father learned from the nurse that the test was about to be done, and that a

likely outcome of the test would be that his son would be pronounced legally

dead, he refused permission for the test to be performed.

In this case, the physician regarded the blood flow study as a means to

providing appropriate medical care. The physician was unaware, however,

that the results of the study would impact significant values and ends for the

patient’s father. Ideally, the physician might have anticipated the religious

implications of the test and discussed them with the father before ordering the
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test, but in this case it was not until the father learned about the test on his

own and objected that it became clear the test was more about ends than about

means.

Even if patients, as a rule, retain the prerogative to determine whether or

not a decision touches on ends, there are circumstances in which this pre-

sumption may not hold. Consider the patient who seeks to ‘‘micromanage’’

care, for example, by dictating choices, such as size of suture, settings of

mechanical ventilation, or selection of tests ordered for the evaluation of

severe chest pain, that most physicians would consider to be within their

toolkit of means. Although physicians may not legally or ethically be per-

mitted to impose unwanted interventions on competent patients, they never-

theless are entitled to challenge such micromanagement or even, outside of

emergency situations, to decline to care for patients who unreasonably con-

strain their choices of means. Similar issues arise in the lawyer–client relation-

ship; in arguing for broader obligations of informed consent than had

previously been accepted, Spiegel nevertheless concedes that excessive client

control over the means andmethods of legal work risks compromising various

interests of the lawyer, including an interest in professional autonomy and

‘‘craft interests in not being forced to do substandard work.’’34 In the medical

setting, excessive patient control over the means and methods of doctoring

would place the analogous interests of physicians as professionals at risk.

Finally, we contend that it may sometimes be ethically acceptable for

physicians to proceed with tests or treatment, either without specific authoriza-

tion or with minimally informed acquiescence, on the basis of implicit agree-

ment with patients about ends. Consider the young, healthy adult who presents

to the emergency room with classic early appendicitis. What is required of the

surgeon who proposes to move expeditiously toward the operating room to

remove the inflamed appendix? Must she secure explicit agreement on the goal

of removing the appendix before the risk of serious complications becomes

substantial, and then engage in a detailed conversation about the various

theoretical options for management, including immediate resection and

watchful waiting, before insisting that the patient select from among the

options on offer? Alternately, may she presume agreement on the goal of

removing the appendix and preventing complications, briefly describe the

proposed procedure and the main attendant risks, and accept the patient’s

often-perfunctory agreement to proceed? Or consider the dermatologist caring

for our bioethicist. Plausibly, the bioethicist’s lack of serious objection to the

superficial nature of the dermatologist’s consent conversation stemmed from

the implicit agreement between the physician and patient on the goal of

removing the skin cancer to prevent local spread or recurrence, combined
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with the patient’s sense that the choice of means to achieve this goal implicated

no important ends or values. If so, then under the frameworkwe have advanced,

the dermatologist cannot be charged with failing to fulfill his professional

obligation to secure the bioethicist’s informed consent.

Although the subject of consent to research participation is addressed

elsewhere in this volume, a few brief words of contrast between the medical

and research settings are in order. We have argued that physicians may assume

presumptive responsibility for decisions to the extent that those decisions can

reasonably be seen as having implications only for means. Such assumption of

responsibility is permissible only because of the fiduciary character of the

physician–patient relationship, and the duty of loyalty that the physician owes

to the patient. It follows, then, that given the nonfiduciary character of the

researcher–participant relationship, in which the researcher does not owe the

participant an undivided duty of loyalty,29 the investigator’s ability to assume

responsibility for decisions about means is more limited than that of the

physician. This fundamental difference in the natures of the physician–

patient and researcher–participant relationships suggests that the obligations

of investigators to obtain informed consent are more demanding and less

easily set aside than are those of physicians.

The framework we have articulated here for allocating decision-making

responsibility between patients and physicians on the basis of the nature of the

decision at hand, and in particular on the extent to which it implicates

important patient ends or values, helps explain empirical observations of

the gap between the theory and practice of informed consent. Braddock et

al., in a much-cited medical journal article describing findings from a large

study involving audiotapes of consultations between patients and primary

care physicians or surgeons, concluded that ‘‘surgeons and primary care

physicians in office practice infrequently had complete discussions of clinical

decisions with their patients . . . . [T]he ethical model of informed decision

making is not routinely applied in office practice.’’37 The investigators

divided decisions into three levels of complexity, and applied a sliding scale

to determine whether or not discussions preceding those decisions were

complete (see the Table 1). They found that, by their definition, discussions

were complete for only 17% of ‘‘basic’’ decisions and for less than 1% of the

‘‘intermediate’’ and ‘‘complex’’ decisions. Even more striking, when inter-

mediate and complex decisions were scored according to the minimal criteria

for completeness developed for basic decisions, only 20%of intermediate and

38% of complex decisions were judged complete.

These apparent flaws in the implementation of informed consent norms

become more comprehensible when considered in light of the framework we
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have developed here. Agreement, whether implicit or explicit, on the goal of

seeking to identify a cause for fatigue may be sufficient to justify the physi-

cian’s obtaining a blood test to assess thyroid function (a basic decision)

without much additional discussion or explicit consent. Although the rare

patient may disagree, it is reasonable for the physician to conclude that the

decision to test thyroid function is a decision about means, not ends, and that

it is unlikely to implicate important patient values. At the other extreme of

complex decisions, the decision to screen a man for prostate cancer undoubt-

edly implicates ends: In the face of uncertainty, some men prefer aggressive

measures to minimize cancer risk, whereas others are reluctant to accept

screening and its consequences (for example, the potential need to decide

Table 1: Criteria for completeness of basic, intermediate, and complex decisions

according to Braddock et al.37

Criterion Required for Decisions to Be Judged Complete?

Basic

Decision*
Intermediate

Decision†
Complex

Decision‡

1. Discussion of patient’s role in

decision

Yes (1 or 7) Yes (1 or 7) Yes

2. Discussion of the clinical

issue or nature of the

decision

Yes Yes Yes

3. Discussion of alternatives No Yes Yes

4. Discussion of pros and cons

of alternatives

No No Yes

5. Discussion of uncertainties

associated with decision

No Yes Yes

6. Assessment of patient’s

understanding

No Yes Yes

7. Exploration of patient

preferences

Yes (1 or 7) Yes (1 or 7) Yes

* Basic decisions are defined as those that have minimal effect on the patient, are supported by medical
consensus, and have clear, singular outcomes. An example of a basic decision is thyroid function testing
to evaluate the cause of fatigue.

† Intermediate decisions are defined as those that have moderate effect on the patient, have wide
medical support but not medical consensus, and have moderately uncertain outcomes. An example of an
intermediate decision is changing the dose of an existing medication, versus adding a new medication, to
obtain better control of blood pressure.

‡ Complex decisions are defined as those that have extensive effects on patients, are medically
controversial, and have uncertain, multiple outcomes. An example of a complex decision is screening
for prostate cancer.
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about undergoing morbid procedures such as prostatectomy or prostate

radiation) in the absence of clear evidence and consensus that screening

reduces the likelihood of death from prostate cancer.38 Finally, in the

middle, some patients might reasonably prefer to treat decisions about

whether to increase their current blood pressure medication or to add a

second agent as decisions about means, in which case relatively limited

discussion followed by passive acquiescence might be acceptable. In contrast,

other patients might view this decision as touching on important values and

ends, and might wish a robust discussion about the advantages and disadvan-

tages of the various options, together with the opportunity to select the

alternative that best coheres with their personal life plans.

One final point is in order before concluding our discussion of ends and

means in medical decision making. The heuristic we have articulated here

should not be confused with the familiar idea, advanced by others, that

shared decision making involves a division of labor between patients, who

supply values, and physicians, who supply facts.10,13,14 Whatever the merits

of their position, those who write of a division of labor between facts and values

address the structure of individual decisions. They view patients and physicians

as jointly responsible for each decision, and seek to allocate responsibility for the

components of each decision between patients and physicians. The framework

we have developed aims instead to distinguish various types of decisions from

one another, and on the basis of this typology to allocate presumptive respon-

sibility for those decisions between patients and physicians.

Objections to Allocating Responsibility for Decisions
According to theDegree toWhich Patients’ Ends and
Values Are at Stake

We will briefly review two major objections to our proposal for allocating

decision-making responsibility. First, critics of our argument might object

that all decisions are in some greater or lesser way about ends, and that the

class of decisions that exclusively implicate means is so narrow as to be of little

theoretical importance. If so, then at best our argument reduces to a footnote

to theoretical discussions of informed consent. There are several reasons,

however, why this cannot be right. First, as we have noted, the degree to

which decisions implicate patients’ ends and values represents a continuum.

At one end of the continuum, where decisions unarguably implicate critical

ends, all patients should be encouraged or even required to understand their

choices and to take responsibility for decisions. However, below a certain

366 DOMAINS OF CONSENT



threshold on that continuum—the precise specification of which undoubt-

edly varies among patients and among circumstances, and is subject to

negotiation within the dynamic patient–physician interaction—virtually all

patients would cease to see that any important ends or values are at stake.

Indeed, we hypothesize that when patients delegate decisions to physicians,

they typically view those decisions as touching primarily on means, and

therefore as best informed by physicians’ medical expertise. Second, most

decisions can be decomposed into a package of component choices. At a

certain point in that process of decomposition (that is, the point at which the

‘‘smallest decision unit’’ is reached), it becomes neither practical nor consis-

tent with patients’ preferences to insist dogmatically that all component

choices implicate ends and therefore require full patient engagement.

Finally, the claim that all decisions require consideration of ends, and there-

fore require robust informed consent, runs into arguments from efficiency.

The resources required to undertake robust informed consent—mainly

patient and physician time—are not unlimited, and it seems unlikely that

patients or society at large would be willing to pay for time spent on decisions

that have few implications for patients’ important ends or values.15

A second, related objection is that, even if we accept that some decisions

are only about means, respect for patients’ autonomy means that they should

be offered the opportunity to make them. At a certain level of abstraction, this

objection is correct—for example, physicians may not impose interventions,

whether or not they can be characterized as pure means to an agreed-upon

end, over the explicit refusal of a competent patient. But as a practical guide

this claim fails for the same reasons as the argument that all decisions

implicate ends: It is inconsistent with patients’ preferences, ignores the

notion of the ‘‘smallest decision unit,’’ and has unacceptable implications

for the efficient deployment of medical resources. Finally, the claim that

explicit informed consent is required even for choices that are unarguably

about means constitutes an open invitation to micromanaging, with all the

implications for professional autonomy and physicians’ craft interest in the

practice of medicine that micromanaging entails.

The Relationship Between Legal and Ethical Norms
of Informed Consent

We suggested above that, in addition to its use as shorthand for autonomous

authorization, the term informed consent has a distinct institutional and legal

meaning. In this latter sense, informed consent denotes a set of procedures
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that permit physicians to obtain effective authorization from patients to

proceed with medical interventions, and that allows patients to accept the

possibility of and assume responsibility for certain disclosed risks.15 Is it

possible to reconcile these legal and institutional norms with the ethical

model of informed consent as patient responsibility for decisions that entail

choices between important ends? And if so, can a single set of practices

support both the legal and ethical objectives of informed consent? Or, alter-

nately, must we concede that the legal and ethical purposes of informed

consent are sufficiently distinct that they should part company in either

theory or practice?

It is important not to overstate the gap between the legal and ethical

senses of informed consent. Both ethics and the law seek to establish and

protect patients’ rights to be informed about the important consequences of

medical choices, and to select the choice that is most consistent with their

values and goals. Furthermore, in some respects, the ethical model we have

advocated here is reflected in the current institutional practices surrounding

legal authorization for treatment of hospitalized patients. On admission to the

hospital, all patients or their surrogates must sign a document to indicate their

general consent for treatment. This consent typically covers a wide range of

diagnostic and therapeutic interventions, including laboratory and radiology

studies, prescription of medications, and nursing care. For certain procedures,

however, additional specific consent is required. These include surgeries and

anesthetics, as well as risky treatment regimens such as chemotherapy

protocols.

This distinction between general and specific consent broadly mirrors the

distinction we have drawn between the agent- and adviser-fiduciary models

and between decision making about means and ends. On admission, patients

provide their consent for procedures consistent with the implicit goal of

diagnosing and treating their medical conditions; clinicians implement

these procedures, with varying degrees of discussion and patient involvement

in decisions, as agent-fiduciaries under the global grant of authority conveyed

by the general consent to treatment. Once decisions begin to implicate ends,

or when a certain level of risk is exceeded, however, current practice requires

physicians to assume the role of an adviser-fiduciary and to engage the patient

in a discussion about ends with regard to the procedures under question.

If this conceptual bridge between our theory and current practice is

correct, then it points to at least one way in which current practice could be

improved. Some surgical procedures (for example, a punch biopsy of the skin)

entail no more than minimal risk, and therefore should not require more than

the general consent for treatment. Requiring the same level of informed

368 DOMAINS OF CONSENT



consent for such a procedure as is required for major surgery leads many

physicians to become cynical about the paperwork and administrative hurdles

that they must overcome, a development that risks undermining their com-

mitment to ethical practice overall. Conversely, some diagnostic or thera-

peutic procedures currently performed under the general consent for

treatment (for example, use of anticoagulants in situations where the risk of

thrombosis must be balanced against the risk of hemorrhage) probably

deserve a more deliberate and thorough consent process then they currently

receive. Efforts to better align the legal requirements in hospitals with the

ethical ‘‘first principles’’ described here could lead to more effective patient

involvement in decision making as well as improved support from clinicians

for the ethical requirements themselves.

Notwithstanding these areas of compatibility between the ethical frame-

work we have advanced and contemporary legal and institutional practices, it

is difficult to square informed consent as a mechanism whereby patients

accept and assume responsibility for risk with informed consent as a model

for facilitating patients’ decisions about which choices best serve important

ends. Howard Brody brings this distinction into sharp focus in considering

whether or not valid informed consent obligates physicians to disclose remote

risks of serious adverse outcomes (he uses the example of a 1 in 40,000 risk of

death associated with contrast injection for intravenous pyelography, a pro-

cedure used historically to image the urinary tract).2 According to the lega-

listic approach to informed consent, such a risk should probably be disclosed,

if for no other reason than that the physician who opts not to disclose it might

reasonably fear legal jeopardy in the unlikely event that the patient dies due to

a contrast reaction. Conversely, according to the ethical model we have

advocated here, disclosure of the remote risk is necessary only if it is likely

to help the patient decide among the available choices in light of their likely

impact on his important ends, or if the patient conveys a desire for such

information. Viewed from this perspective, the duty to disclose the remote

risk of death is less clear. Thus, it may not be possible to map a legal regime of

informed consent onto the ethical conception we have outlined here. In some

situations, such as the expectation of full disclosure about and written consent

to a risky procedure that is nevertheless the only reasonable means to a certain

set of agreed-upon ends, the legal requirements of informed consent are more

demanding than are its ethical mandates. In contrast, in others, such as the

choice of a patient with advanced cancer to opt for best supportive care rather

than aggressive, low-benefit anticancer interventions, the physician’s ethical

obligation to support deliberative decision making about ends is considerably

more robust than is his legal obligation to obtain informed consent. More
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broadly, the ethical framework we have advanced emphasizes discussions

about ends, whereas the legal mandate to obtain informed consent emphasizes

discussions about means. Ultimately, recognizing the substantial differences

between the legal and ethical goals of informed consent, the only coherent

path may be to abandon the fiction that a single set of consent practices can

adequately serve both its legal and ethical purposes.

Conclusion

We set out to address three of the central challenges in the literature on

informed consent to medical treatment. First, how does the nature of the

physician–patient relationship, which establishes the context in which med-

ical decisions are made, influence norms of informed consent for medical

care? Second, how do the characteristics of the particular decision at hand

affect expectations for informed consent? Finally, how can we bridge the

persistent gap between the theory and practice of informed consent, and in

particular between the robust decision-making rights accorded to patients and

the often limited extent to which patients claim decision-making responsi-

bility for themselves? We have argued that progress in resolving these three

questions is possible if we take seriously two features of medical relationships

and decisions that to date have been neglected in conceptual discussions about

informed consent: the complex fiduciary nature of the physician–patient

relationship and the notion that some medical decisions involve choices

among, or at least substantially impact upon, important ends, whereas

others are best understood as choices among means to a settled end.

The relationship between these two strains of our argument should now

be evident. The sense in which the physician–patient relationship is a fidu-

ciary one hinges on the nature of the decision to be made. When considering

decisions about ends—or decisions about means that necessarily entail impor-

tant choices among ends—physicians function as adviser-fiduciaries to their

patients. Their role is to provide patients with information, and to guide

patients in interpreting that information, so as to maximize the likelihood

that patients will make choices among ends that are consistent with their

priorities and values. Indeed, viewing physicians as adviser-fiduciaries helps

explain their affirmative duty to ensure that patients understand the facts that

are material to a decision, an obligation that at first blush appears anomalous

compared with other contexts of informed consent.15 In contrast, when

considering decisions about means to settled ends, physicians may legiti-

mately function as agent-fiduciaries to their patients. As agents, physicians
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must use their expertise and experience to determine which course of action is

most likely to achieve patients’ desired ends. Of course, the boundaries

between decisions that do or do not entail important choices among ends,

and therefore between these two senses of the fiduciary physician–patient

relationship, are often less than clear-cut. As a result, physicians will some-

times find themselves wondering which of the two fiduciary roles they should

play. It is precisely at such times that reflective physicians should step back

from substantive consideration of the choices at hand to engage patients in

conversation about the decision-making process itself.

Note

a. The Model Code of Professional Responsibility was created in 1969. At the time

Spiegel wrote, the Code was used by Bar Associations in all 50 states. However, in

1983, the Code was largely replaced by the ABA’s Model Rules of Professional

Conduct. At present, only New York State still uses the Model Code.
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15
Consent to Clinical Research

Franklin G. Miller

Consent to clinical research—biomedical research involving human

subjects—is a vast topic, worthy of book-length treatment. In this

chapter, I introduce the topic; present a famous historical case with

enduring implications; briefly discuss the key normative concept of

personal sovereignty, which consent serves and respects; and examine

in depth two issues: the therapeutic misconception and the justifiability

of research without consent.

Background

Informed consent is considered a fundamental norm governing clinical

research. The Nuremberg Code of 1946, promulgated in the wake of the

Nazi concentration camp experiments, declares that ‘‘The voluntary consent

of the human subject is absolutely essential.’’1 The normative significance of

consent in this domain can be seen by contrasting animal experimentation

with human research. There is no consent for animal experimentation, not

only because animals are not capable of consent—human infants are not

capable of consent either—but because we presume that researchers are

entitled to exercise control over the use of animals for experimentation,

subject only to regulations relating to their care and the imposition of painful

procedures. Central to the normative foundation of consent to research is

personal sovereignty—that persons are entitled to control their lives and others

are not free to exercise control over them.2 Hence, as a rule, consent
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is ethically necessary for research participation. The Nazi concentration camp

experiments are notable for treating human beings as laboratory animals.3

They took place within a regime of total control of a captive population, in

which the inmates could be used as their captors saw fit, including exploiting

them in brutal and often fatal experiments.

Outside of regimes of total control, clinical research has been

grounded, as a matter of fact, on some element of consent, though

often falling far short of informed consent to research participation.

With respect to research involving healthy persons living outside institu-

tions, researchers have had no means of access to them without soliciting

consent. They need to be invited and agree to participate. Even within

the coercive environment of prisons, often used in the past as a site for

access to healthy subjects, consent was solicited. Whether prison research

has involved (sufficiently) voluntary or informed consent is another

issue. To be sure, although some form of consent was necessary for

research involving noninstitutionalized subjects, it could be grossly

defective, as in the Tuskegee Syphilis study. Poor African American

men with late-stage syphilis were recruited for a ‘‘natural history’’

research experiment under the ruse of receiving treatment for ‘‘bad

blood.’’4

Historically, the situation was different with respect to research involving

hospitalized patients. Being available to physician-investigators, hospitalized

patients were frequently used for experimentation without any specific con-

sent for research participation. Still, underlying practices that we now see as

abusive and exploitative, there was some form of consent to treatment. In

some cases there was an element of consent to research, without any detailed

disclosure about the nature of the research or its risks. For example, in the

famous randomized trials evaluating internal mammary artery ligation for

treatment of angina in the late 1950s, patients consented to surgery and were

informed that there would be an ‘‘evaluation’’ of the procedure.5 However,

they were not informed about randomization to the real procedure or to a

sham operation involving a chest incision without ligation of the artery.

Physician-investigators saw themselves as licensed to experiment on hospita-

lized patients who had consented to treatment without obtaining informed

consent for research. In a telling comment in 1962, Walter Modell, a

distinguished investigator, remarked, ‘‘I think that when a patient goes to a

modern physician for treatment, regardless of whether he consciously con-

sents to it, he is also unconsciously presenting himself for the purpose of

experimentation.’’6
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Historical Case Study: Jewish Chronic Disease
Hospital Experiment

A justly famous watershed case of clinical research experimentation without

informed consent occurred in July 1963 at the Jewish Chronic Disease

Hospital in New York City.7 The publicity generated by this case played an

important role in stimulating the U.S. government to promulgate guidelines

for biomedical research funded by the National Institutes of Health, requiring

independent prior review concerning the protection of research subjects and

written informed consent.8 This case was also described in Henry Beecher’s

path-breaking medical journal article exposing the existence of unethical

research conducted by leading academic medical institutions.9 Unlike the

Tuskegee Syphilis study, this experiment was based on sound science and the

research subjects arguably were not exposed to risks of harm as a result of

participation. It retains enduring interest in highlighting key issues of

informed consent to research that remain relevant, in more subtle ways, to

the current practice of clinical research.

The research, funded in part by the National Cancer Institute, was

planned and overseen by Chester Southam, a leading physician-investigator

affiliated with Sloan-Kettering Institute for Cancer Research. Since 1954,

Southam had been interested in an immunological approach to under-

standing cancer, particularly in the differential ability of the human body to

reject ‘‘cancer cell homografts’’—injections of live cancer cells drawn from cell

lines. In previous research, he had found that advanced cancer patients reject

these injected cancer cells at a considerably slower rate than healthy volun-

teers. These findings posed the question whether the delayed rejection was

due to the pathophysiology of cancer or to the debilitated state of patients

with advanced disease. In order to address this question, he arranged a joint

research venture with physicians at the Jewish Chronic Disease Hospital, to

measure the rate of rejection of live cancer cells in chronically ill patients

without diagnoses of cancer. The research procedures involved two hypo-

dermic injections to the thigh of patients at the facility, frequent monitoring

of the nodules produced by the injections, and periodic blood draws. With

respect to the risks of the research, Southam commented in a letter to the

medical director of the facility, ‘‘It is, of course, inconsequential whether these

[injected cells] are cancer cells or not, since they are foreign to the recipient

and hence are rejected.’’10

Consent was solicited from the patients, but it clearly was not informed

consent to research participation. Oral consent for a ‘‘skin test’’ was obtained
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by the medical director for the facility in the first two subjects and by a staff

medical resident for the next 20. There is dispute in the records of the

subsequent investigation of this case by the New York State Board of

Regents about whether the patients involved were mentally capable of

giving informed consent. But I will presume for the sake of the argument

that they were capacitated decision makers. The disclosure to the patients was

described by the resident as follows:

The patient was told that an injection of a cell suspension was

planned as a skin test for immunity or resistance. The patient was

also told that a lump would form within a few days which would last

several weeks and gradually disappear. The patient was not told that

the injection would contain cancer cells. The reason for this is that

we did not wish to stir up any unnecessary anxieties, disturbances or

phobias in our patients.11

Southam explained the rationale for not mentioning the injection of

cancer cells in more technical language:

Since the initial neoplastic source of the test material employed was

not germane to the reaction being studied and not, in my opinion, a

cause of increased risk to the patient, I believe that such revelation is

generally contraindicated in the best consideration of the patient’s

welfare and therefore to withhold such emotionally disturbing

details (unless requested by the patient) is in the best tradition of

responsible clinical practice.12

These two descriptions of the consent process are noteworthy in

conflating research experimentation and routine clinical care. The con-

sent was obtained by clinicians employed at the hospital who were

familiar to the patients. By being presented as a skin test, without any

mention of research, it would be natural for patients to presume that

this was a routine procedure being done in their medical interests. Given

this context, not only did the consent disclosure withhold information

that research was being conducted and that live cancer cells were being

injected, but it was also deceptive in presenting research procedures in

the guise of routine clinical care. Southam’s rationale for not disclosing

the nature of the cell suspension displays the lack of any understanding

of the ethically significant differences between medical care, oriented to

the medical best interests of particular patients, and clinical research,

aimed at developing knowledge for the purpose of improving the med-

ical care of future patients.
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The ethical abuse evident in this research is radically different from

the Nazi concentration camp experiments. In the latter there was not

even the semblance of consent and subjects were treated brutally. To be

sure, the potential for harm from this experiment may not have been

entirely absent, as Southam insisted. The record contains testimony

challenging the harmless nature of the experiment; however, there is

no solid evidence that any of the research subjects were harmed. It was

difficult at the time for clinical investigators to see that consent for

research involves ethical considerations other than protecting patients

from risks of harm that they are not prepared to assume. One expert

medical witness testifying on behalf of Southam stated, ‘‘The reason I

say that I believe that informed consent was obtained was because I

don’t think there was any risk involved here.’’13 Missing from this

attitude toward consent is sensitivity to how considerations of human

dignity, respect, and autonomy ground the stance that participation in

scientific experimentation should be based on the informed choice of the

research subject. These patients, though not harmed, were used merely

as a means to scientific investigation. They provided informed consent

to a skin test, ostensibly for their benefit, but not to an experiment

involving injection of live cancer cells that could be of no benefit to

them.

Two key related points are underscored by the Jewish Chronic Disease

Hospital case. First, informed consent to medical care does not itself encom-

pass valid consent to research experimentation associated with medical care.

Second, in order to obtain informed consent to clinical research, prospective

patient-subjects need a fair opportunity to understand how research partici-

pation will differ from standard medical care. In discussing below ‘‘the

therapeutic misconception,’’ it will become apparent that a fully adequate

disclosure about the nature of a research study and the research procedures

may not be sufficient for valid consent. In any case, it is clear that the patients

enrolled in Southam’s experiment had no fair opportunity for compre-

hending what research participation involved. Though not coerced, they

were deceptively enrolled in research without valid consent. It is inconceivable

that any reputable investigators today would endorse the consent process that

was considered routine and satisfactory in 1963. Yet the idea that consent is

primarily a matter of protection from risk and the conflation of clinical

research and medical care remain pertinent to the ethics of research consent.

Part of what makes this case of more than merely historical interest is its

illustrating that the purpose of soliciting consent to research is not limited to

protecting patient-subjects from harm.

Consent to Clinical Research 379



Personal Sovereignty

Other chapters in this volume address in depth the nature of consent and the

values that it serves. Here I will tread lightly in this territory by outlining the

concept of personal sovereignty and indicating its relevance to research

participation. The idea of personal sovereignty—an inviolable zone of per-

sonal conduct and enjoyment of property free from invasion by others—has

deep roots in liberal moral and political thought. In the introductory chapter

to On LibertyMill declares that ‘‘Over himself, over his own body and mind,

the individual is sovereign.’’14 Despite deep philosophical differences, Mill’s

appeal to individual sovereignty overlaps substantially with Kant’s principle

of humanity: ‘‘the human being . . . exists as an end in itself, not merely as a
means to be used by this or that will at its discretion.’’15 The legitimacy of the

way that competent adults treat each other depends on it being consistent

with their autonomy (literally, self-rule).

Personal sovereignty involves both protective and facilitative dimensions.

Recognizing personal sovereignty in the law and common mores protects

individuals from unwanted intrusions on their freedom and property. It also

demarcates a zone of interpersonal conduct in which individuals should have

the opportunity to cooperate with others free from external interference,

provided that they do not harm third parties or violate their rights. The

requirement to obtain consent protects persons from invasions of their

personal sovereignty, thus respecting their freedom to be left alone. It also

facilitates permissible interaction with others, thus respecting freedom of

cooperative activity. In other words, consent and personal sovereignty go

hand in hand: A zone of personal inviolability and control is manifested in

respect for the ability to give and withhold consent.

Although the morality of consent is a ubiquitous feature of ordinary life,

typically there is no requirement of soliciting informed consent in the sense that
in order for A to validly consent to doing X in cooperation with B, B must

prospectively provide pertinent information to A. This holds for purchasing

most commodities, taking a job, playing competitive games, sexual interaction,

and so forth. To be sure, we presume that consent is valid only when the

consenter is sufficiently informed about what he or she is consenting to.

However, we typically do not recognize an affirmative obligation of the party

receiving consent to provide an information disclosure to the other. Indeed,

valid consent in ordinary life is often implicit or tacit. We presume that

competent adults will know what they are consenting to when they offer a

token of unforced consent, absent deception, based on either common-sense

understanding of how the world works or an expectation that it is up to them to

undertake inquiry about whether what they consent to is in their interest.
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Why, then, do we require investigators to obtain informed consent

before enrolling individuals in their research? Research, especially human

experimentation in clinical research, is characterized by a significant

imbalance in knowledge and power between the investigator and the

subject. This imbalance has several dimensions. First, the investigator

typically has professional status and often represents an esteemed aca-

demic institution; second, the investigator has superior knowledge

relating to disease and treatment; third, the investigator has an expert

understanding of the nature of the research and risks to subjects that it

poses; fourth, the physician-investigator has the authority to prescribe

treatments; and finally, in the case of clinical trials, the investigator has

access to experimental interventions not available in clinical practice. We

cannot expect subjects of clinical research to have adequate knowledge of

what research participation involves—its risks and likely benefits (if

any). Furthermore, patient-subjects may be strongly motivated to volun-

teer to obtain medical benefits that are not otherwise available to them.

If they are to be adequately informed so as to give valid consent for

research participation, then the investigator must provide the informa-

tion needed to make an autonomous choice.

The ethics of consent to research, grounded in personal sovereignty, has

traditionally been understood as antithetical to paternalism. Yet the require-

ment for informed consent can be seen as based on an element of soft

paternalism.16 Given the imbalances in knowledge and power between inves-

tigators and subjects adumbrated above, individuals are considered to have

decisional defects that make it impossible to protect their interests by virtue of

the kind of informal consent that characterizes much of ordinary life.

Consequently, investigators have an affirmative obligation to supply the

information that individuals need to validly authorize their research partici-

pation. Moreover, according to prevailing ethical and regulatory standards,

individuals are not invited to participate in research unless an independent

research ethics committee has reviewed and approved the study, based on a set

of criteria including risk-benefit assessment. This all the more so reflects a

context of soft paternalism underlying research ethics—a thesis developed and

defended elsewhere.17

The Therapeutic Misconception and Consent to
Randomized Trials

In the Jewish Chronic Disease Hospital case, the lack of valid consent derived

from the failure to inform prospective subjects that they were being invited to
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participate in an experiment not for their benefit, which involved injection of

live cancer cells believed on scientific grounds not to pose any risk of harm to

them. The fact that these patients were long-term residents of a hospital does

not obviate their personal sovereignty with respect to medical and research

decisions. Indeed, a careful process of informed consent is all the more

important when research involves enrollment of patient-subjects who are

vulnerable to undue influence in contexts in which it is easy to confuse

research participation with medical care. Their consent may be compromised

if they are unable to understand how research participation differs from

standard medical care.

Paul Appelbaum et al. coined the term ‘‘therapeutic misconception’’ to

describe the tendency of individuals enrolled in randomized clinical trials to

confuse the scientific orientation of their research participation with the

therapeutic orientation of medical care.18 In clinical trials, methodological

considerations govern such factors as the choice and delivery of treatment

interventions, whereas in medical care, physicians are expected to recommend

and adapt treatment based on judgments about what is best for the particular

patient. The notion of the therapeutic misconception has become the domi-

nant lens through which bioethicists view questions about informed consent

to clinical research.19 It is therefore surprising that there has been little

systematic analysis of how the existence of a therapeutic misconception

among patient-subjects matters ethically, or of the resulting policy implica-

tions. How does the therapeutic misconception impair informed consent? Is

an understanding of clinical trial participation that is free from any thera-

peutic misconception a necessary condition of valid informed consent? Is such

an understanding more important for some trials than for others? What steps

should investigators take to counteract therapeutic misconceptions among

prospective subjects?

In what follows I examine critically the way in which Appelbaum et

al. characterize the therapeutic misconception. An important ambiguity

about the nature and scope of the disadvantages that stem from rando-

mized trial participation has hindered the quest for clarity regarding the

significance of the therapeutic misconception. One plausible interpreta-

tion of their understanding of the therapeutic misconception is that

clinical trial participation necessarily disadvantages subjects by exposing

them to predictably inferior outcomes as compared with receiving stan-

dard medical care. Clarifying the nature of disadvantages that may result

from clinical trial participation paves the way for a cogent account of

the therapeutic misconception’s ethical significance and for discussion of

the appropriate policy response.

382 DOMAINS OF CONSENT



Characterizing the Therapeutic Misconception

In each of their articles on the topic from 1982 to the present, Appelbaum et

al. have explicated the therapeutic misconception against the background of

Charles Fried’s distinction between the scientific orientation of randomized

controlled trials, designed to answer questions about the efficacy of treat-

ments, and the therapeutic, patient-centered orientation of standard medical

practice.20 Physicians practicing clinical medicine aim at providing indivi-

dualized treatment for particular patients according to the principle of ‘‘per-

sonal care,’’ which involves tailoring treatment to the clinical features and

individual situations of particular patients. In contrast, physician-

investigators conducting clinical trials adopt scientific methods to produce

valid data, derived from groups of patient-subjects, with the aim of improving

medical care for future patients. These methods, including randomization,

double-blind administration of treatment, and protocol-defined

restrictions on treatment flexibility, necessarily depart from the principle of

personal care.

Based on empirical research on the informed consent process in psychia-

tric randomized trials, Appelbaum et al. observed that patient-subjects fre-

quently failed to understand or appreciate how their trial participation

involved departure from the therapeutic orientation of medical care.21 For

example, despite being informed about randomization and other key aspects

of study design, interviewed subjects frequently stated that their treatment in

the trial would be selected based on what the responsible physicians judged

best for them, thus manifesting therapeutic misconceptions about research

participation.

Recently, in the first systematic effort to determine the prevalence of the

therapeutic misconception, this research group reported results of interviews

with 225 research participants in 44 clinical trials across a wide range of

conditions.22 Based on their operational definitions, they found that 62% of

the participants manifested therapeutic misconceptions.

The Consequences of Research Participation

Why does the therapeutic misconception matter? In their classic 1987 article,

Appelbaum et al. stated, ‘‘To maintain a therapeutic misconception is to deny

the possibility that there may be major disadvantages to participating in

clinical research that stem from the nature of the research process itself.’’23

According to this perspective, since the scientific requirements of clinical trial

design potentially disadvantage participants as compared with standard
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medical care, prospective subjects cannot give informed consent to enroll in a

clinical trial unless they understand how participation constrains their

treatment.

What are the ‘‘major disadvantages’’ that might arise as a result of trial

participation? In elucidating what is at stake ethically in the therapeutic

misconception, it is important to distinguish between potential disadvantages
to subjects owing to the scientific methods employed by all clinical trials—the

chance that subjects may fare worse than they would if they received standard

medical care—and predictable disadvantages stemming from the actual design

of particular trials. In many trials, potential disadvantages associated with

scientific design may or may not materialize; furthermore, these may be

justified or outweighed by potential benefits from trial participation, such

as more frequent attention from expert clinicians or access to effective new

interventions. Though patient-subjects may experience worse outcomes than

they would if they received standard medical care, their outcomes might also

be similar or even better. In contrast, a subset of trials presents subjects with

predictable disadvantages. These include trials employing placebo control

groups that withhold proven effective treatment, as well as trials that admin-

ister burdensome or risky procedures that are necessary for research but lack

the prospect of direct benefits for participants.

When stated explicitly, the distinction between potential and predictable

disadvantages of trial participation seems obvious. Nevertheless, Appelbaum et

al. blur the distinctionbetween theoretical disadvantages deriving from scientific

design and actual disadvantages likely to be experienced by all or some patient-

subjects in particular trials. The previous quote refers to the possibility of

disadvantage. However, they also state that ‘‘. . . reliance on randomization

represents an inevitable compromise of personal care in the service of attaining

valid research results.’’24 Unless personal care is viewed as a purely intrinsic

good, ‘‘inevitable compromise’’ invokes what might be called the disadvantage
thesis that participants in randomized trials are likely to experience worse out-

comesascomparedwithstandardmedicalcare.Thepurposeof clinicalmedicine,

governed by the principle of personal care, is to do what is best for patients.

Randomization deviates from individualized treatment selection according to

the principle of personal care. Whether or not this deviation leads to

worse outcomes, however, is an empirical issue, which is examined below.

Appelbaum et al. further assert that ‘‘The use of a study protocol to

regulate the course of treatment—essential to careful clinical research—also

impedes the delivery of personal care.’’25 They do not define, however, whether

‘‘impeding the delivery of personal care’’ means merely departing from the

treatment flexibility characteristic of medical care, or whether it implies a
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predictably worse outcome. The authors also raise the question, ‘‘Are these

disadvantages so important that they should routinely be called to the attention

of research subjects?’’26 The lack of qualification of these disadvantages as

‘‘potential’’ suggests the inference that trial participants are likely to experience

worse outcomes or greater burdens as compared with standard medical care.

Finally, the following observation by Appelbaum et al. again implies the

disadvantage thesis: ‘‘Our findings suggest that research subjects systemati-

cally misinterpret the risk/benefit ratio of participating in research because

they fail to understand the underlying scientific methodology.’’27 One plau-

sible reading of this quote is that research subjects who harbor therapeutic

misconceptions routinely overestimate benefits or underestimate risks of trial

participation compared with standard medical care. Such subjects certainly

fail to see how trial participation differs in its orientation from medical care.

But this difference in orientation, by itself, entails nothing about whether the

risk-benefit ratio for participants is more or less favorable than treatment in

standard medical practice.

To be sure, certain randomized trials are designed in a way that an

unfavorable risk-benefit ratio compared with standard medical care, at least

for some participants, is predictable. For example, randomized trials that

involve placebo controls when proven effective treatment exists offer a less

favorable risk-benefit ratio than standard medically indicated treatment, at

least for those participants who receive placebo. Since many of the trials that

Appelbaum et al. studied in their original and recent research are in this

category, the predictable disadvantage to subjects as a result of participation in

these placebo-controlled trials may have influenced their characterization of

what is at stake globally in the therapeutic misconception. Patients enrolled in

such trials who evidence therapeutic misconceptions fail to understand how

the chance of receiving a placebo predictably disadvantages them as compared

with standard medical care. Nevertheless, the statements quoted above, and

other similar statements about the ways in which clinical trial participation

differs from medical care, are not limited to trials that predictably disadvan-

tage participants as compared with receipt of standard medical care.28 This

ambiguity about the scope of the disadvantage that results from randomized

trial participation colors views about the nature and significance of the

therapeutic misconception.

Assessing the Disadvantage Thesis

The disadvantage thesis has intuitive plausibility. Physicians recommend

treatment and adjust their recommendations with the aim of producing
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optimal medical outcomes for their patients. Investigators in randomized

trials do not determine which treatment under investigation particular parti-

cipants receive, and accept reduced treatment flexibility according to the

scientific design of study protocols. It is thus natural to presume that patients

are likely to do better medically under a personal care orientation than in

randomized trials. But is this true? Are patient-subjects, as a matter of

fact, disadvantaged in clinical outcomes by virtue of participating in clinical

trials?

Existing evidence does not support the assumption that, as a group,

participants in randomized controlled trials have inferior outcomes as com-

pared with standard clinical practice. Stiller, studying oncology trials, argued

that ‘‘Inclusion in a clinical trial . . . is often linked with a higher survival rate

for the cancers which have been studied,’’29 and Braunholtz et al. suggested on

the basis of their systematic review that ‘‘[Randomized controlled trials] are

more likely to be beneficial than harmful.’’30 Peppercorn et al. noted that of

26 trial versus nontrial comparisons in oncology, ‘‘no studies recorded worse

outcomes in trial-enrolled patients than in non-trial controls.’’31 Finally, Vist

et al. concluded in a systematic review of relevant research across all medical

specialties that ‘‘Participating in a trial is likely to result in similar outcomes to

patients who receive the same or similar treatment outside a trial.’’32 As many

of the studies comparing the outcomes of clinical trial participation and

ordinary medical care have focused on oncology trials, more research is

needed to assess relative outcomes in other settings. Nevertheless, these data

indicate that, as a rule, we cannot assume that patients will experience worse

outcomes as a result of clinical trial participation. Accordingly, these studies

raise questions about the ethical significance of the therapeutic misconcep-

tion. If a given clinical trial offers eligible patients a personal risk-benefit ratio

no less favorable than standard medical care, why should we have any ethical

concerns about the therapeutic misconception?

The evidence challenging the disadvantage thesis as a general proposition

about randomized trials thus may lead to the conclusion that the therapeutic

misconception lacks ethical traction. This conclusion, however, would be

erroneous. As noted above, the design of some randomized trials predictably

disadvantages patient-subjects as compared with standard medical care.

Hence, although the disadvantage thesis as a general rule is not supported

by available evidence, it is true about a subset of these trials, especially those

that include placebo controls despite proven effective treatment—for

example, placebo-controlled trials of new treatments for depression, anxiety,

allergies, headaches, low back pain, irritable bowel syndrome, and so forth.33

Research participants also are disadvantaged by trials that include risky or

386 DOMAINS OF CONSENT



burdensome procedures, such as lumbar punctures or biopsies, to measure

study outcomes. Such research procedures offer no compensating prospect of

direct benefit to subjects. If trial participants harbor therapeutic misconcep-

tions such that they think that everything that is done to them in a clinical trial

is for their personal benefit, then with respect to particular trials they will fail

to recognize that they are forgoing potentially effective treatment or under-

going procedures involving burden or discomfort without any prospect of

benefit to them. Moreover, the therapeutic misconception merits attention

and concern even when participants are not placed at a predictable disadvan-

tage as compared with standard medical care.

Why the Therapeutic Misconception Matters

To develop an accurate account of the ethical significance of the therapeutic

misconception, it is essential to assess it in light of an analysis of the principles

or values underlying informed consent to clinical trials. As argued above, the

requirement of informed consent flows from the normative commitment to

personal sovereignty, coupled with recognition of the imbalances in knowl-

edge and power between investigators and research subjects. The Nuremberg

Code, in explicating its first principle stipulating the necessity of ‘‘voluntary

consent’’ to human experimentation, states that the prospective subject

‘‘should have sufficient knowledge and comprehension of the elements of

the subject matter involved as to enable him to make an understanding and

enlightened decision.’’34 The norm of informed consent to clinical research is

generally thought to include the idea that people should understand the

purpose and the nature of the activity to which they are being invited to

participate. Accordingly, to enroll in a clinical trial under the misunder-

standing that this is a form of personal medical care is to be confused about

what one is doing. It is not a fully understanding and enlightened decision.

Thus, there is reason to be concerned about the adequacy of informed consent

insofar as patient-subjects fail to comprehend how trial participation differs

from medical care, especially because the purpose of the activity is not to

provide personal benefit for participants but to generate knowledge that can

improve medical care for the benefit of future patients. When participants

who harbor therapeutic misconceptions enroll in research, there remains a

legitimate doubt about whether they would have volunteered were they clear

about the purpose and design of clinical trials.

Yet, if participation in a particular randomized trial does not predictably

disadvantage subjects, why would a reasonable person care to avoid thera-

peutic misconceptions in making decisions about research participation?
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Although the risk-benefit ratio of trial participation will often be just as

favorable as that of standard medical care based on current knowledge,

randomized trials, as a rule, have greater uncertainty of risks and benefits,

especially when experimental treatments are evaluated. Participants harboring

therapeutic misconceptions may fail to understand that they are taking part in

a scientific experiment to evaluate treatment, which may produce more or less

favorable results than they would receive in standard medical care. Moreover,

treatment decision making differs in these two activities. In medical care,

either patients and their doctors choose together what is the best treatment or

patients decide to defer to their doctors to choose for them what is considered

best. This personalized decision-making process is precisely what is forgone in

volunteering for a randomized trial. While many competent patients under-

going medical care may not be interested in choosing treatment for them-

selves, it is reasonable to presume that they will be interested in having their

doctors select what is considered to be the best treatment for them. Therefore,

the validity of informed consent to clinical trial participation is open to

question for those patients who fail to understand that clinical management

decisions are not guided by individualized medical judgment. Trial partici-

pants manifesting therapeutic misconceptions fail to understand or appreciate

this key difference in treatment decision making.

These considerations imply that the understanding component of

informed consent is not a matter solely of comprehending risks and benefits

of trial participation, thus underscoring the point made previously with

respect to the Jewish Chronic Disease Hospital case that consent is not

merely a tool to protect subjects from risks they are not prepared to assume.

In the context of randomized trials, comprehending the personal meaning of

trial participation as distinct from being a patient receiving standard medical

care is relevant to informed consent. For many clinical trials, the invitation to

participate presents eligible patients with a choice between two alternative

ways of addressing the condition from which they are suffering. They can

receive standard medical treatment provided by their doctor according to the

personal care orientation, or they can receive treatment provided by clinical

investigators within the context of a scientific experiment designed to evaluate

treatment. Patients under the influence of a therapeutic misconception, who

view clinical trial participation as essentially a form of medical care, fail to

understand the meaning of the choice they are making in consenting to enroll

in a trial. They fail to see that the purpose and design of the trial is to generate

scientific knowledge, not to provide individualized therapy for them. Their

comprehension of what they are doing by consenting to trial participation is

defective, even when they are not exposed to any predictable clinical dis-

advantage as compared with standard medical care.
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Recognizing how treatment selection differs in randomized trials com-

pared with medical care will have more or less personal importance depending

on the nature of the treatments under investigation and the associated

research procedures. For example, consider a randomized trial comparing

two treatments that differ substantially in invasiveness (for example, surgery

versus pharmacological treatment) or expected toxicity. As part of informed

consent, prospective subjects should understand that whether or not they

receive the more invasive or toxic, but potentially more beneficial, treatment

is based not on an expert judgment of what is best for them but rather on a

process of random selection. In addition, they should be aware at the time of

enrollment that the prospective benefits of the experimental treatment are

unproven, and may or may not ultimately justify its incremental risks and

burdens.

Finally, a reasonable person considering trial participation would want to

avoid the therapeutic misconception because, inmost trials, benefits to society

must be invoked to a greater or lesser degree to justify at least some risks and

burdens of the trial. For example, prospective subjects considering a trial that

involves research-specific procedures should be aware that those procedures,

even if they involve limited risks and burdens, are being undertaken for

reasons unrelated to their own direct benefit. Prospective subjects should

have the opportunity to consider whether or not they wish to participate in an

activity that is justified in part by benefits that do not accrue directly to

themselves. By negating or circumventing the need to consider this question,

the therapeutic misconception interferes with decision making about research

participation.

To be sure, these concerns must be tempered by recognition that the

therapeutic misconception is a matter of degree. Participants may be more or

less confused about what trial participation involves; elements of accurate

understanding may coexist with elements of confusion. Furthermore, the

presence of a therapeutic misconception does not mean that a given partici-

pant would have declined to enroll had she been clear about the distinctions

between trial participation and medical care. Patient-subjects who harbor

therapeutic misconceptions fail to give fully informed consent. Nevertheless,

as Sreenivasan has argued, we should not confuse ‘‘an ethical aspiration with a

minimum ethical standard.’’35 Valid consent does not require perfect under-

standing. Ideally, all trial participants would be free of therapeutic miscon-

ceptions, but it is not clear that each and every manifestation of a therapeutic

misconception invalidates consent.

In sum, when evaluating the ethical significance of the therapeutic

misconception, we must avoid two errors. On the one hand, the presumption

or implication that randomized trials necessarily involve ‘‘major
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disadvantages’’ with respect to clinical outcomes exaggerates the import of the

therapeutic misconception. On the other hand, the claim that there is no

reason to be concerned about the therapeutic misconception in the case of

randomized trials that offer patient-subjects a risk-benefit ratio no less favor-

able than standard medical care understates the import of this phenomenon.

The therapeutic misconception always warrants attention with respect to the

quality of informed consent, but the degree to which it matters ethically and

the policy implications of this phenomenon depend on the contextual details

of particular clinical trials.

Policy Implications

How should investigators and research ethics committees address the problem

of the therapeutic misconception? Therapeutic misconceptions by research

participants raise concerns about informed consent even when trial participa-

tion offers a risk-benefit ratio no less favorable than that of standard medical

care. This implies that general efforts by investigators to dispel the therapeutic

misconception are imperative. These include affirmative efforts both to

inform prospective subjects about how the scientific purpose of clinical

trials makes participation different from the therapeutic orientation of med-

ical care and to avoid reinforcing therapeutic misconceptions by careful

attention to the language used in informed consent documents and conversa-

tions.36 As an example of the latter, consent documents that describe placebos

as one of the treatments that participants may receive or the investigator as

‘‘your doctor’’ blur relevant differences between research and medical care. In

their early research, Appelbaum et al. found that a ‘‘preconsent discussion’’

relating to methodological characteristics of research that depart from the

therapeutic orientation of medical care, led by a neutral professional unasso-

ciated with the research team, produced substantial improvement in prospec-

tive subjects’ understanding of key elements of trial design.37 A recent review

by Flory and Emanuel of experiments designed to enhance informed consent

in clinical trials lends support to this observation.38 Such educational efforts

to improve the understanding of prospective clinical trial participants should

focus on explaining scientific design issues such as the underlying purpose of

clinical trials, randomization, double blinding, the use of placebo controls,

and restrictions on treatment flexibility.

While efforts to dispel the therapeutic misconception as described pre-

viously may be helpful in enhancing informed consent, they are unlikely to

eliminate this problem. Do investigators have a further obligation to detect

whether prospective subjects manifest therapeutic misconceptions and to
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exclude those whose defects in understanding persist despite attempts at

correction? The answer to this question depends not only on the ethical

significance of therapeutic misconceptions in any given circumstance, but

also on whether there are valid reasons—especially participant-centered

reasons—to avoid imposing such a requirement. These include the time

and burden that such a mandate would require of prospective subjects, the

risk of paternalistically imposing an idealized rational decision-making pro-

cess on individuals who prefer to make decisions in other ways, and the

potential for harm and insult that would result from excluding individuals

from trial participation owing to inadequate comprehension.

As noted previously, the ethical importance of the therapeutic miscon-

ception varies depending on the design of particular clinical trials, the types of

treatments under investigation, and the interventions administered to mea-

sure trial outcomes or gather other research data. Concern with identifying

and correcting therapeutic misconceptions among particular prospective

subjects also should vary in light of these contextual factors. A differential

standard for the extent to which investigators are obligated to ensure adequate

comprehension free of therapeutic misconceptions depending on the personal

consequences of clinical trial participation is reasonable in view of the ethical

purpose of informed consent. In determining when investigators are subject

to the more stringent set of obligations relating to informed consent, a useful

rule of thumb is that therapeutic misconceptions are unacceptable when there

is a significant likelihood that the individual would have made a different

decision in the absence of such misconceptions.

Consider the case of a prospective participant with adequate decision-

making capacity who chooses to enroll in a randomized trial comparing a

promising experimental agent with a standard medication, but is confused

about how research participation differs from routine medical care. Suppose

that this trial involves no burdensome procedures undertaken solely for

research purposes. There is no reason to think that this individual will be

disadvantaged as compared with treatment in clinical practice. Assuming that

she is seeking optimal medical care, treatment within the trial is likely to serve

her purpose and values even though she misunderstands features of trial

design. Although it is desirable to be free of therapeutic misconceptions, in

this case neither well-being nor self-determination is markedly impaired by

trial participation. Thus, adequate disclosure and voluntary choice should be

sufficient to satisfy the investigator’s obligations with respect to informed

consent. Provided that the informed consent process clarifies the pertinent

differences between trial participation and routine medical care, informal

practices of assessing comprehension, as a rule, should be sufficient when
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clinical trials offer eligible patients a risk-benefit profile commensurate with

that of standard medical care. By disclosing pertinent information about trial

participation in this type of research, investigators give participants a fair

opportunity to decide whether or not to participate. The fact that in this

context patient-subjects remain unclear about how research participation

differs from routine medical care does not invalidate their consent.

However, heightened scrutiny is necessary when treatments under investiga-

tion are substantially more invasive, toxic, or burdensome than standard

treatment.

As what is at stake for prospective participants in choosing between

treatment in routine medical care and research participation increases, assur-

ance of adequate understanding takes on greater ethical significance. Because

there is a substantial likelihood that the decision about trial entry might be

affected, trials that place subjects at a significant and predictable disadvantage

compared with standard medical care deserve extra precautions to ensure that

participants do not harbor strong therapeutic misconceptions. Placebo-con-

trolled trials that withhold proven effective treatment are an important

example. Although controversial, these trials are common and use of placebo

controls has been defended by some commentators as necessary to promote

scientific validity and acceptable as long as they do not pose undue risks of

harm from withholding treatment.39 Studies involving research-related pro-

cedures that impose substantial risks or burdens without the prospect of

compensating direct benefit to subjects are another example. For trials in

these categories, formal tests of comprehension should be instituted to address

understanding of factors such as randomization, the meaning and use of

placebo controls, the scientific rather than therapeutic purpose of burden-

some or risky research procedures, and the alternative of medically indicated

treatment in standard practice.40 Subjects who fail to demonstrate minimally

adequate comprehension should be offered further education relating to

points of the misunderstanding, and should be excluded from participation

if failure of understanding persists.

In sum, informed consent to clinical trials requires that investigators

provide prospective research subjects with pertinent information about

research participation, including the purpose of the study, the risks and

benefits of the study procedures, and available treatment alternatives. In

light of the pervasiveness of the therapeutic misconception, informed consent

disclosures should explain salient differences between trial participation and

standard medical care. Nevertheless, the extent to which research subjects

must comprehend this information in order for consent to be valid is an

unsettled issue of research ethics. Given that the therapeutic misconception
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involves the mental state of patient-subjects, there can be no obligation on the

part of investigators to guarantee that they are free of elements of therapeutic

misconception. Efforts to dispel the therapeutic misconception in service of

personal sovereignty should be a routine part of the informed consent process

and should vary in intensity depending on the risk-benefit profile of particular

clinical trials. We have come a long way from the Jewish Chronic Disease

Hospital case, in which the consent process systematically produced total

therapeutic misconceptions by virtue of failing to solicit consent for research

participation. Yet much work remains to be done to secure informed consent

to clinical research enrolling sick patients seeking treatment in the context of

clinical trials.

Research Without Consent

In view of the strong moral grounds for informed consent, based on personal

sovereignty, it might seem impossible to justify human research without

consent. However, a substantial range of research is routinely conducted

entirely without consent for research participation, either from the subjects

themselves or from surrogate decision makers for those subjects who lack the

capacity to consent. This includes epidemiological and health services

research using medical records, quality improvement research in medical

settings, cluster randomized trials in which the unit of randomization is not

individual subjects but entire hospital units or community-based health

programs, and emergency research under conditions in which subjects are

incapacitated and surrogate consent is not available. The fact that these

research practices occur without consent does not entail that the absence of

consent is justifiable. On the other hand, the moral importance of consent

does not entail that there are no valid exceptions to a requirement of obtaining

consent in order to undertake human research. Here I examine one area of

research without consent—observational research using medical records. This

is perhaps the easiest form of research without consent to justify. However,

the justification is of philosophical interest by virtue of the need to investigate

the scope and limits of personal sovereignty.

Research drawn from data contained in medical records is a common and

immensely important means of scientific investigation in epidemiology and

health services research. It provides valuable knowledge regarding risk factors

for disease, the safety of pharmaceuticals and medical procedures, and the

quality of medical care.41 Electronic information technology has greatly

enhanced the capability of conducting research using medical records, but
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has also generated increasing concern about invasions of privacy. Both prac-

tical and scientific considerations militate against soliciting consent for popu-

lation-based observational research. Retrospective review of existing medical

records, especially with large samples, poses insuperable barriers to locating

human subjects to obtain their informed consent.42When efforts are made to

obtain informed consent for prospective research drawn from disease and

treatment registries, mounting evidence has accumulated that substantial

selection biases are introduced into the data, as those who consent are not

necessarily representative of the population of relevant patients.43 Can it be

ethical for researchers to obtain access to private personal medical information

without informed consent?

Two separate but converging ethical norms call into question the

common practice of medical records research without informed consent.

First, there is the principle that clinical research involving competent adults

ethically requires their informed authorization. Second, persons have a right

to control access to private information about them, especially sensitive

medical information obtained in the course of standard medical care.

Investigators who obtain access to medical records for the purposes of obser-

vational research without the consent of human subjects appear to violate

both of these norms. Given that research ethics demands respect for the rights

of research subjects, how can this practice be justified?

When faced with an ethical conundrum, a reasonable initial response is to

search for a convenient way to make the problem go away. If researchers are

restricted to anonymized or de-identified data, it might seem that the ethical

difficulty vanishes. Medical records research is merely observational, without

any interaction between investigators and human subjects. When researchers

lack access to personally identifiable data, how can there be any objection to

the absence of consent for valuable records research? Yet if we think of medical

records as belonging to individual patients, or at least as their having control

over access to them, and if individuals have a right to consent to or refuse

research participation, then it is not clear that de-identification makes the

ethical problem go away. The individuals whose data are being accessed for

research are still being used for research without their authorization.

Moreover, some individuals whose data are used might object to the purpose

of the research.

In any case, de-identification cannot solve the problem. Much important

observational research, especially studies that link different sets of medical

records and databases or track health outcomes over time, would be impos-

sible or unfeasible to conduct without researchers having access to identifiable

data. It is necessary, therefore, to examine more closely the two norms that
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appear to preclude access to medical records without consent to see if, indeed,

a reasonable interpretation of their scope would rule out access to private,

identifiable information without informed consent.

The Right to Control Participation in Research

As discussed previously, the recognition of an ethical requirement for

informed consent to clinical research emerged out of concern over abusive

medical experimentation.Medical experimentation typically involves more or

less invasive bodily intervention on human subjects or planned manipulation

of their medical treatment for the purpose of generating scientific knowledge.

Personal sovereignty—interests in bodily integrity and personal autonomy

relating to control over the way one is treated by, or interacts with, others—is

strongly implicated in medical experimentation with human subjects.

Observational research drawn from medical records does not involve

experimentation with human subjects or even any interaction between

researchers and human subjects. Hence, the ethical prohibition of experi-

mentation without informed consent does not apply to this type of

research. Moreover, as nothing is being done to or with the persons

whose records are accessed, it is not clear that merely observational

research is unethical without consent. It might be objected that indivi-

duals are being used merely as a means to scientific investigation and the

interests of society when information about them is accessed without

their consent. Their personal information is being used as a means, but

there is no interference with their freedom or the course of their lives,

especially if the confidentiality of the data is protected. These considera-

tions call into question any claim that categorically prohibits research

involving competent adults without consent, regardless of the nature of

the research. There is no ethical requirement to obtain consent for

purely observational research in a public place—for example, field

research by a social scientist on the behavior of people in a public

park. If consent is required for medical records research, this would

seem to be due to the expectation and right of privacy associated with

medical records, rather than the mere fact that research involving human

subjects is being conducted.

The Right to Privacy

Persons have a strong interest in the privacy of their medical information, to

control access so that it is not used adversely against them by others. As

Beauchamp and Childress observe, ‘‘The principle of respect for autonomy,
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therefore, includes the right to decide as far as possible what will happen to

one’s person—to one’s body, to information about one’s life, to one’s secrets,

and the like.’’44 Yet invasions of privacy, depending on their consequences,

provoke more or less ethical concern.When researchers have access to medical

records (without consent) under rigorous procedures to protect confidenti-

ality, the intrusion on privacy is minimal, especially when balanced against

the public interest in research with the potential to improve medical care or

promote public health. Gostin and Hodge assert that ‘‘Finding a balance

between individual choice and public goods requires an assessment of con-

sequences and, therefore, is frankly utilitarian.’’45 They go on to argue that

‘‘Where the potential for public benefit is high and the risk of harm to

individuals is low, public entities should have discretion to use data for

important public purposes (e.g., cost-effective health care, public health,

and research). In such cases, public entities should be able to acquire and

use the data regardless of individual informed consent or other privacy

protections.’’46

The standard objection to such a utilitarian perspective, however, is that

it has the potential to run roughshod over the rights of individuals, sacrificing

their legitimate claims to the welfare of society. To be sure, Gostin andHodge

affirm a set of reasonable safeguards for the use of private data for research

without consent, including demonstrating an important public purpose for

the research, de-identifying the data when possible, and mandating strict

standards for protecting the private data from unwarranted use that can be

harmful to individuals. But if individuals have a right to control access to their
private information, then the utilitarian balancing advocated by Gostin and

Hodge (and many other commentators) is ethically suspect. In setting up

their argument, they note that ‘‘Rather than seeing autonomy as a ‘trump

card’ that always prevails, our framework values both privacy and common

goods, without a priori favoring either.’’47 Gostin and Hodges are certainly

correct that the value of privacy should not necessarily trump the common

good. However, appeal to the common good will illegitimately trump valid

claims of autonomy if rights are not respected. Indeed, the very ethical point

of positing rights is to protect a zone of personal sovereignty free from the

intrusion of others, including the state or other institutions acting in pursuit

of the common good. In explicating the concept of personal sovereignty,

Feinberg notes that ‘‘Sovereignty is an all or nothing concept; one is entitled to

absolute control of whatever is within one’s domain however trivial it may

be.’’48 Although it is questionable that personal sovereignty involves absolute
control, a valid claim that the conduct of others intrudes on personal sover-

eignty or infringes rights carries strong moral force. What, then, are the
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boundaries of personal sovereignty in the domain of control over access to

private information in medical records?

To determine whether personal sovereignty includes control over access

to medical records for research, we need to inquire into the scope of the right

to privacy. The issue of control over access to private information is often

considered as a matter of ownership. Although medical records are not

physically in the possession of patients, we view the personal information

they contain as belonging to them. It is up to them to decide who gets access,

which means that others are not entitled to access without their consent.

Hence, unauthorized access to private information is akin to trespass on a

person’s property. There may be no palpable harm done by the trespass, but it

violates the rights of the owner, thus making it wrongful.

Whether the right to privacy of medical information should be under-

stood as a property right is an interesting theoretical question. Starr accuses

strong advocates of privacy rights as ‘‘confusing the concept of a privacy and a

property right.’’49 He proceeds to assert (without argument) that ‘‘The

essential interest in privacy is not control, but dignity—the protection of

the individual from offensive and embarrassing disclosures.’’ This begs the

question. It is not clear why the interest in privacy does not include control as

well as dignity.We are concerned not only about loss of dignity resulting from

others obtaining and misusing private information but also with the fact that

they have access to information that they have ‘‘no business’’ seeing because

access has not been authorized. Indeed, Starr is not consistent about distin-

guishing the right to privacy from property rights, as he writes about data

security measures that may ‘‘minimize the highly publicized cases of indivi-

dual trespass and misuse of data that have raised public concern about the

security of health information.’’50 Trespass is a matter of unauthorized access

to property, thus violating a property right, whereas misuse concerns inap-

propriate use of private information, which violates dignity or causes other

harms to personal interests. A detailed analysis of the connection between

privacy and property rights is outside the scope of this chapter. Here it will be

presumed that at least the analogy to property rights is appropriate in

explicating the scope of the right to privacy.

It is important to recognize that ownership rights, though central to

personal liberty and autonomy, are distinctly limited in scope for a variety of

reasons. People are not entitled to use their homes and their land in a way that

is a nuisance to their neighbors. Hence, laws properly restrict noise and

keeping of certain types of animals. Building codes further restrict the use

of real estate. Some jurisdictions prohibit land owners from erecting bill-

boards on their property. Under ‘‘eminent domain,’’ the state is entitled to
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take private property for public use with fair monetary compensation to the

owner. Property owners are obliged to pay real estate taxes. Additionally,

ownership of income is subject to taxation. Instead of asking us to donate our

money to contribute to public purposes, the state levies property and income

taxes. It has the legitimate power to enforce payment. Accordingly, we

generally acknowledge limitations on property rights both to prevent harm

to others and to promote the common good.

Within the tradition of liberal political thought, the legitimacy of com-

pulsory state action is brought into line with personal sovereignty via the idea

of the consent of the governed (see Chapter 12). Yet whatever might be meant

by ‘‘the consent of the governed,’’ in representative governments, it is not

individual consent that authorizes state action. The legitimacy of taxation

does not depend on the individual consent of the taxpayer; nor does the

taxpayer consent to the uses to which his or her money is put.

Reasonable restrictions on the ownership of physical property and

income suggest that there may be comparable restrictions on personal control

of private information. Limitations on privacy for the sake of public health are

universally recognized. Physicians are required to report the infectious disease

status of their patients to public health authorities. Likewise, professionals are

subject to reporting requirements relating to child abuse and neglect. In both

cases, the confidentiality of private information is limited to prevent harm to

others. Some research drawn from medical records can lead to preventing

harm to patients, as in research on the safety of medical treatments, and other

research can contribute to improving medical care or preventing disease.

Owing to the public purposes served by medical records research, and the

potential to conduct this research with minimal intrusion on individual

privacy, it is reasonable to restrict the scope of the right of privacy such that

consent is not necessarily required for this research.

Access to medical records for the sake of research aimed at improving

population health is supported by the fact that for the most part medical

records are connected with coverage of health care through insurance or a

national health service. The community is involved in funding health care

according to evidence-based standards, making medical records a public

resource for generating evidence relating to improving health care and pro-

moting health. Because these records contain sensitive personal information,

stringent privacy protections are ethically necessary in the conduct of research.

Making access to medical records for research dependent on consent, how-

ever, fails to do justice to the legitimate interest of the public in developing

important knowledge relating to health—knowledge that may be impossible

to obtain if consent is required.
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The case for permitting medical records research without consent is

further bolstered by expanding on the analogy with taxation and restriction

on ownership rights to income. Not only do we regard compulsory taxation as

legitimately limiting the right to control the use of personal income, but also

we regard individuals as having a moral obligation to pay taxes. Having

derived benefit from the multitude of public goods financed by taxation,

including public security and the rule of law that make it possible to enjoy the

personal benefits of property and income, individual citizens are ethically

bound to do their fair share in supporting the common good via paying the

taxes they owe. Rawls articulates ‘‘the principle of fairness’’ at stake here as

follows:

The main idea is that when a number of persons engage in a

mutually advantageous cooperative venture according to rules, and

thus restrict their liberty in ways necessary to yield advantages for all,

those who have submitted to these restrictions have a right to a

similar acquiescence on the part of those who have benefited from

their submission. We are not to gain from the cooperative labors of

others without doing our fair share.51

The quality of medical care depends on the accumulation and dissemina-

tion of scientific evidence. Patients receiving evidence-based medical care

benefit from the research conducted on medical records in the past. They

do their fair share in maintaining the benefits of this sort of research by means

of having their personal data available for research.

To make participation in medical records research depend on consent

makes it likely that some will refuse. Yet those who refuse participation are

positioned, when in need of medical care, to receive the benefits that flow

from such research, as well as those who consent. It seems unfair for some to

refuse to make their private data available for research, thus free-riding on the

participation of those who consent. The principle of fairness might be under-

stood as simply grounding an obligation to consent when asked to contribute

data to research. Can a stronger position supporting a waiver of consent be

justified? If we see this as a violation of personal sovereignty, then we will

insist on consent and tolerate the free-rider problem, though rightfully

encouraging (but not compelling) research participation. Arguably, this is

how we should approach consent to medical experimentation in the case of

randomized clinical trials, which also can be brought under the principle of

fairness given the importance of clinical trials for guiding evidence-based

medicine.52 However, if we see access to medical records for research as an

appropriate exercise of power in pursuit of the common good, which does not
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violate individual rights, then medical records research without consent can

be justified. Mill, in the introductory chapter of On Liberty, remarked that

‘‘There are also many positive acts for the benefit of others, which he may

rightfully be compelled to perform; such as to give evidence in a court of

justice; to bear his fair share in the common defence; or in any other joint

work necessary to the interest of the society of which he enjoys the

protection.’’53

I contend that in view of these considerations, medical records research

involving access to personally identifiable data is justifiable without consent

under the following conditions: (1) the proposed research is socially valuable;

(2) there are severe practical impediments to soliciting consent or requiring

consent would be likely to compromise the scientific validity, and conse-

quently the value, of research; and (3) adequate safeguards for access by

researchers are implemented to minimize the intrusion on privacy. Because

it is reasonable to make taxation compulsory, rather than condition financial

contribution to the common good on consent of the taxpayer, it would seem

all the more reasonable to adopt a public policy of permitting medical records

research without consent under these conditions. Taxation involves a much

more consequential restriction of the domain of personal sovereignty than

research access to medical records. Provided that adequate procedures are in

place to protect the security of the data and preserve confidentiality, indivi-

duals are not required to make any sacrifice to support medical records

research without consent. Because inherently there is no infringement of

rights or diminishment of personal well-being associated with a sound

public policy supporting medical records research without consent, no one

has any reasonable grounds for objecting to its adoption. In sum, personal

sovereignty does not encompass control over medical records research when

the appropriate justificatory conditions are satisfied.

Conclusion

Although informed consent from research participants is a basic norm gov-

erning clinical research, it is not necessary for ethical research for at least two

reasons. First (and outside the scope of this chapter), valuable research can be

justified that enrolls research subjects who are not capable of giving informed

consent—children and incompetent adults. In this situation we look to

informed authorization by parents and surrogate decision makers, usually

family members, to serve the same values of personal well-being and

autonomy that underlie the consent of decisionally capacitated research
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participants. Second, some types of research, including observational research

using medical records, can be justified without consent. More controversially,

deviation from informed consentmay be justifiable in behavioral research that
employs deception to promote scientific validity. Consent not only is not

universally necessary for ethical clinical research, but it is also not sufficient.

Norms such as social value of the research question, scientific validity of

research methods, and appropriate balance of risks and benefits are all

necessary for ethical clinical research. Nevertheless, a moral requirement to

obtain informed consent remains vital for a wide range of clinical research,

grounded in personal sovereignty.
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