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Introduction 

Vanity of vanities, saith the preacher; all is vanity. 
And moreover, because the preacher was wise, he still taught the 

people knowledge; yea, he gave good heed, and sought out, and set in 
order many proverbs. 

The preacher sought to find out acceptable words: and that which 
was written was upright, even words of truth. 

The words of the wise are as goads, and as nails fastened by the 
masters of assemblies, which are given from one shepherd. 

And further, by these, my son be admonished: of making many 
books there is no end; and much study is a weariness of the flesh. 

—Ecclesiastes, 12:8-12 

IN I 9 4 6 . G R O U C H O Marx received a letter from the legal department 
of Warner Brothers studios. The letter warned M a r x that his next film 
project, A Night in Casablanca, might encroach on the Warners ' rights to 
their 1942 film Casablanca. The letter prompted a reply from Marx that 
ridiculed m a n y of the operational principles of rights protection in the 
film industry. First, M a r x expressed surprise that the Warner Brothers 
could o w n something called " C a s a b l a n c a " w h e n the n a m e had for cen
turies been firmly attached to the Moroccan city. Marx declared that he 
had recently discovered that in 1471 Ferdinand Balboa Warner, the 
great-grandfather of the Warners, h a d stumbled upon the North Afri
can city whi le searching for a shortcut to Burbank. Then Marx pondered 
h o w the f i lmgoing audience could possibly confuse the M a r x Brothers 
project wi th the widely successful Warner Brothers production. Ameri
can f i lmgoers, M a r x argued, could probably distinguish between Casa
blanca star Ingrid Bergman and his b lond brother Harpo Marx . " I don't 
k n o w whether I could [tell the dif ference] , " Marx added, "but I cer
tainly w o u l d like to try." 1 

i 
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T h e n M a r x turned the issue of n a m e ownership on the Warners . He 
conceded that they could claim control of "Warner , " but certainly not 
"brothers . " M a r x c la imed, "Professionally, w e were brothers long be
fore y o u w e r e . " Marx pointed out that even before the M a r x Brothers, 
there were the Smith Brothers, the Brothers Karamazov, Detroit Tigers 
outfielder D a n Brothers, and "Brother, Can You Spare a D i m e ? " which 
M a r x asserted w a s originally plural, "but this w a s spreading a dime 
pretty thin, so they threw out one brother ." M a r x asked Jack Warner if 
he w a s the first " Jack , " citing Jack the Ripper as a possible precursor. 
M a r x told Harry Warner that he had k n o w n several Harrys in his life, 
so Harry Warner might have to relinquish his title as well . M a r x con
cluded his letter with a call for solidarity a m o n g " b r o t h e r s " in the face 
of attacks from ambit ious y o u n g lawyers w h o might seek to curb their 
creative activities. " W e are all brothers under the skin and we' l l remain 
friends till the last reel of 'A Night in Casablanca ' goes tumbling over 
the s p o o l . " 2 

The Warner Brothers legal department wrote back to Marx several 
t imes, asking for a s u m m a r y of the plot of A Night in Casablanca so the 
lawyers could search for any similarities that might be actionable. Marx 
replied with a r idiculous plot s u m m a r y about brother Chico M a r x liv
ing in a small Grecian urn on the outskirts of the city. The legal depart
ment again wrote for more detail. Marx answered b y saying h e h a d sub
stantially changed the plot of the film. The n e w story involved Groucho 
M a r x playing a character n a m e d Bordello, the sweetheart of H u m p h r e y 
Bogart, and Chico running an ostrich farm. Marx received no more let
ters of inquiry from the Warner Brothers legal department . 3 

In his responses to the Warner Brothers legal department , Marx 
m a d e several points about mid-century trends in "intellectual prop
erty." These trends have grown more acute in the last decade and 
presently threaten creativity and access to information. American copy
right law at the beginning of the century tilted in favor of consumers at 
the expense of producers . In an at tempt to redress that antiproducer im
balance, courts, the U.S. Congress , and international organizations have 
succeeded in tilting the b o d y of law dangerously the other way. Grou
cho M a r x is gone, but Time Warner, Inc., is more powerful than ever. 

Since the release of A Night in Casablanca, information, entertain
ment , and computer software have emerged as a m o n g the United 
States ' most valuable resources and most profitable exports . Yet the 
legal system that supports and guides those resources, " intellectual 
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property law," remains the murkiest and least understood aspect of 
Amer ican life and commerce . The rules seem to change every few years, 
yet remain a step behind the latest cultural or technological advances. 
Ignorance of the laws and fear of stepping over gray lines intimidate 
m a n y artists, musicians, authors, and publishers . Meanwhi le , copyright 
libertarians flaunt the difficulty of enforcement over the nat ion's com
puter networks , and rap musicians lift samples of other people 's music 
to w e a v e n e w montages of sound that have found a vibrant market . In 
recent years, the following phenomena have complicated the discus
sion over what sorts of " b o r r o w i n g " and " c o p y i n g " are al lowed or for
b idden under intellectual property standards: 

• Rap stars 2 Live Crew parodied Roy Orbison 's song " O h , Pretty 
W o m a n . " Orbison's l icensing company, Acuff-Rose, sued the rap 
group, alleging that the n e w recording was not a true parody 
and thus w a s not protected b y the " fair u s e " provision of the 
copyright law. 

• In an airport, artist Jeff Koons spotted a picture postcard of a sub
urban couple hugging a litter of puppies . He instructed his un
derstudies to build a sculpture of the couple and paint them 
ridiculous colors. Koons sold the sculpture to a m u s e u m , but the 
photographer sued h i m for copyright infr ingement and won. 
The photographer n o w has possession of the sculpture as part of 
the settlement. 

• The U.S. government has pressured the Chinese government to 
crack down on publishers and vendors w h o issue unauthorized 
versions of American music , literature, and computer software. 

• Motion picture companies in the 1970s urged the U.S. Congress 
to restrict the sale of video cassette recorders in the United States, 
fearing that duplication of films w o u l d limit first-run movie 
profits. After losing the antivideo battle in Congress a n d in the 
courts, the industry embraced the technology and opened up a 
whole n e w sector for redistributing its products . Then, in 2000, 
the industry again lowered heavy legislative and legal hammers 
to stifle a technology that al lows unauthorized private, noncom
mercial access to and copying of digital video discs. 

• Record companies in the 1980s stalled the introduction of digital 
audio taping equipment into the consumer market , fearing high-
quality h o m e musical copying w o u l d limit compact disc sales. 
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Then, in the spring of 2000, the recording industry initiated a 
s lew of legal actions to restrict the proliferation of file-sharing 
services such as Napster, through w h i c h fans can share com
pressed music files. 

• Apple Computer Corporat ion unsuccessful ly sued Microsoft 
Corporat ion for copyright infringement. Apple accused the soft
ware giant of illegally basing its Windows format on Apple ' s 
Macintosh graphical user interface design. 

All of these issues go deeper than the tangle of statutes and court deci
sions that w e a v e the m e s h of copyright law. They expose and depend 
on American ethical assumptions and cultural habits, including the no
tions of rewarding hard work , recognizing genius and creativity, ensur
ing w i d e and easy access to information, and encouraging experimen
tation in both art and commerce . M o r e deeply, these issues raise ques
tions about whether Amer ican culture, wi th its African Amer ican and 
American oral traditions and anti-authoritarian predisposit ions, can 
broadly deploy a legal f ramework drawn up b y British noblemen three 
centuries ago. A s Amer ican expressive culture becomes more techno
logically democratic , more overtly African American, more global and 
commercial , the archaic legal system it inherited has been remarkably 
able to accommodate all these changes, h o w e v e r imperfectly. The story 
of copyright law in the twentieth century has been the process of ex
panding, lengthening, and strengthening the ill-fitting law to accom
modate these changes. Gradual ly the law has lost sight of its original 
charge: to encourage creativity, science, and democracy. Instead, the 
law n o w protects the producers and taxes consumers . It rewards works 
already created and limits works yet to be created. The law has lost its 
mission, and the American people have lost control of i t . 4 

W H O IS C O P Y R I G H T FOR? 

As a result of these and other cases, digital reproduction, international 
commerce , and digital music sampl ing have exposed gaps in the law's 
ability to deal wi th n e w forms of product ion and n e w technologies. 
Powerful interests have argued for stronger restrictions that intimidate 
artists, musicians, and computer hobbyists into respecting "property 
r ights" at the expense of creative liberty. Others have abandoned all 
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hope of legally constraining piracy and sampling, and have instead ad
vocated a system of electronic locks and gates that would restrict access 
to only those w h o agree to fol low certain strict guidelines. 

This book argues against both those positions. Through a series of 
case studies in different media through the twentieth century, it argues 
for " t h i n " copyright protection: just strong enough to encourage and re
ward aspiring artists, writers, musicians, and entrepreneurs, yet porous 
enough to al low full and rich democrat ic speech and the free flow of in
formation. The b o o k opens with an examinat ion of M a r k Twain's role in 
defining the terms of debate for literary copyright in the first decade of 
the century. It will then show h o w some key Supreme Court decisions 
brought the n e w media of film and recorded music under the copyright 
umbrel la , poking a hole in the wall that separated the protection of spe
cific expression and the freedom to use others ' ideas. The experiences of 
jazz and blues composers flesh out the complexit ies of h o w the law han
dles " w o r k s made for h i re " and the ethnic politics at w o r k in issues of 
ownership and control of American popular music . The b o o k will then 
use rap music to explore h o w postmodern sensibilities and n e w tech
nologies have exposed deep flaws in the law. Finally, it will examine 
some disturbing trends in international " intellectual proper ty" law that 
m a y fundamental ly change h o w American literature, music , film, soft
ware, and information will be produced, bought , sold, and used in the 
twenty-first century. 

The chief goal of this w o r k is to explain h o w essential the original 
foundations of American copyright law are to our educational , political, 
artistic, and literary culture. La te ly as a result of schools of legal 
thought that a im to protect " p r o p e r t y " at all costs and see nothing good 
about "publ ic g o o d s , " copyright has developed as a w a y to reward the 
haves : the successful composer, the wide ly read author, the multina
tional film company. Copyright should not be meant for Rupert Mur
doch, Michael Eisner, and Bill Gates at the expense of the rest of us. 
Copyright should b e for students , teachers, readers, l ibrary patrons, re
searchers, freelance writers , emerging musicians, and experimental 
artists. Because the b o d y of law has grown so opaque and unpredictable 
in recent years, copyright policy discussion has resided in the domain 
of experts w h o h a v e the t ime and m o n e y to devote to understanding 
and manipulat ing the law. Copyright myths have had as m u c h power 
as copyright laws. The interests of the general public have been ignored 
b y the movements to expand copyright in the 1990s. Organizations of 
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librarians and scientists have taken stands against odious policy pro
posals, but they are matched against lawyers for Microsoft and Disney. 
It is not a fair fight. M y prescription for this problem is to bring the dis
cussion of copyright issues into the public sphere, where it once w a s . 5 

As literary historian Michael Warner explains in his book The Let
ters of the Republic, the idea of a public sphere w a s central to early A m e r 
ican republican ideology, the same ideology that produced and justified 
American copyright law. The emergence of an independent press cul
ture enabled the development of a public sphere and al lowed those 
w h o were sanctioned to participate in it (literate whi te males) to s imul
taneously criticize the state and commercial culture. Not coincidental ly 
Warner argues, late-eighteenth-century Amer ican print culture was the 
site of shifting and emerging definitions of terms such as " indiv idual , " 
"pr int , " " p u b l i c , " and " reason . " All of these terms lend themselves to 
the foundations of American copyright law. So this project builds upon 
Warner 's : the eighteenth-century public sphere w a s essential to the es
tabl ishment of copyright law, and copyright 's subsequent transforma
tions coincide with the general structural transformation of the public 
sphere. A cycle has developed. The corruptions of copyright have en
forced, and been enforced by, the erosions of the public sphere . 6 

Five decades before Jurgen Habermas described the structural 
transformation of the publ ic sphere in the twentieth century, Walter 
L ippmann and John D e w e y sensed these changes as well . They each 
prescribed different and opposing treatments for what a i led—and still 
a i l s—American society. In Public Opinion (1922), L i p p m a n n described 
the failure of the liberal republican model of communicat ion. H e ar
gued that the wor ld in the twentieth century had grown so complex and 
diffuse, and quest ions of public concern required so m u c h specialized 
knowledge , that the general public w a s unable to deal wi th issues in
telligently or efficiently. Mass communicat ions b y the 1920s h a d ceased 
operating as the site of dependable or substantial information about the 
world . Instead, L ippmann asserted, all that most readers could discern 
from the mass media w a s a series of confusing "s tereotypes , " fuzzy and 
distorted "pictures in our h e a d s . " L ippmann bel ieved that " t r u e , " de
pendable , and useful information w a s fixable and usable , but only if a 
class of experts could filter, edit, and certify the information first. This 
priestly class of educated experts, L ippmann argued, should h a v e a 
central role in all discussions and decisions of public policy. It should 
guide, if not determine, publ ic opinion. In other words , L ippmann 
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sensed that the republican publ ic sphere h a d eroded. He argued that an 
elite state council could replace it. L i p p m a n n wanted to shift the duties 
of the public sphere to the state itself 7 

John D e w e y reviewed L ippmann 's Public Opinion in the New Re
public in 1922. Five years later, D e w e y assembled a broad indictment of 
L ippmann 's ideas in the b o o k The Public and Its Problems (1927). Recog
nizing that such a council of Brahmin experts would threaten real 
democracy, D e w e y instead called for a reinvigoration of local public 
spheres. The public should be better educated to be able to distinguish 
between solid description and mere stereotypes, D e w e y argued, a n d a 
broader cross-section of the public must be included in the public 
sphere. " W e lie, as Emerson said, in the lap of an immense intel l igence," 
D e w e y wrote . "But that intell igence is dormant and its communicat ions 
are broken, inarticulate and faint until it possesses the local communi ty 
as its m e d i u m . " 8 

Alas, D e w e y lost the battle. Amer ican political culture since Lipp
mann 's Public Opinion has been marked b y steady centralization and 
corporatization of information and access. Experts have s imultaneously 
assumed control of the information necessary for decision making and 
increased their influence over the means of exercising power. Whi le the 
electorate has structurally expanded through civil rights legislation, po
tential voters protest their disconnection from the process of decision 
making b y recusing themselves . Occasionally, technological innova
tions such as the Internet threaten to democrat ize access to and use of 
information. However , governments and corporat ions—often through 
the expansion of copyright l a w — h a v e quickly w o r k e d to correct such 
trends. Therefore, considering copyright issues as a function of the fail
ure of the public sphere s imultaneously reveals the poverty of the pub
lic sphere and the w a y s in which a heal thy public sphere w o u l d depend 
on " t h i n " copyright policy. 

Copyright policy is set through complex interactions a m o n g a vari
ety of institutions. International organizations, federal agencies, Con
gress, state legislatures, law journals , private sector contracts, and the 
habits of writers , artists, and musicians all influence the operation of the 
copyright system. Often these forums operate without sufficient under
standing of the "b ig pic ture" of the copyright system: its role, purpose, 
and scope. Se ldom are copyright issues adequately examined through 
the instruments that might contribute to a heal thy public sphere—mag
azines, newspapers , and popular books. 
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There is n o " l e f t " or " r i g h t " in debates over copyright. There are 
those w h o favor " t h i c k " protection and those w h o prefer " th in . " At the 
extreme margins there are property fundamental ists and there are lib
ertarians. S o m e believe that copyright is an artificial and harmful m o 
nopoly that should b e destroyed or at least ignored. There are those 
w h o consider copyright a natural right, one that moral ly derives from 
the very act of imagining and creating. Others bel ieve copyright should 
adhere to a " l a b o r " theory of value: investing effort and adding value to 
a previous w o r k or set of data should generate legal protection. A n d 
some others adhere to the position argued in this book: copyright is the 
result of a wise utilitarian bargain, and it exists to encourage the invest
ment of t ime and m o n e y in works that might not otherwise find ade
quate reward in a completely free market . There are costs and benefits, 
winners and losers in every policy act. Examining these costs and ben
efits, and public ly debating them, can yield a more just and efficient 
copyright system, and possibly a more dynamic culture and democracy. 

SH I FT ING T H E F O C U S 

This book has another mission: to shift the terms of discussion about 
copyright in scholarly circles from the theoretical to the empirical . In 
other words , I w a n t to m o v e the debate a w a y from such metaphysical 
concepts as whether an autonomous " a u t h o r " exists, whether such a 
being could produce a stable " t e x t " or " w o r k , " and whether that text 
could b e in any measurable w a y "or ig inal . " These are all interesting 
questions, but they are questions that can fade from significance if w e 
consider actual incidents of h u m a n beings creating, labeling, and sell
ing books , songs , or sculptures. A s w e can see from examining the prod
ucts w e associate wi th Mark Twain, Willie Dixon, and Bill Gates , " a u 
thorship" is theoretically suspect , texts are unstable and determined in 
large part b y their readers, and originality is more often a pose or pre
tense than a definable aspect of a work . Scholars such as Cathy David
son, Martha Woodmansee , M a r k Rose, Peter Jaszi, and David Sanjek 
have shown us that the quest ions Roland Barthes and Michel Foucault 
raised about our western notions of authorship are powerful and im
portant. Yet raising these questions is not sufficient. There is m u c h more 
work to be done. 9 

For mos t people and in most usages , an " a u t h o r " is an obvious 
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concept . A n author is a person w h o wri tes something. If prompted , 
m a n y people will e laborate on the not ion b y differentiating a " c re 
a t i v e " author f rom a mere transcriber. This dist inction carries wi th it 
a sense of cultural hierarchy, wi th the creator o n the north s ide of the 
equat ion. As w e will discover later in this work , the dist inction yie lds 
legal a n d commerc ia l differences as wel l . But these c o m m o n defini
tions a n d dist inct ions h a v e c o m e under severe scrut iny b y phi loso
phers and l i terary theorists . 

French literary theorist Roland Barthes, in a 1968 essay called " T h e 
Death of the Author , " opened a line of exploration that means to un
derstand h o w European and American literary culture has arrived at its 
c o m m o n definitions and system of rewards for an author. Barthes wrote 
his essay to urge a shift in critical attention a w a y from the h u m a n being 
w h o readers imagine stands above the action of a work , tugging on nar
rative marionette strings. Barthes defined this imagined " a u t h o r " as the 
sum of the assumptions of psychological consistency, meaning, and 
unity that readers and critics h a d traditionally imposed on a text. 
Counter to the traditional understanding of authorship, Barthes called 
for a different w a y of understanding the process of reading: as a game 
played entirely b y the reader. The reader or critic, not the author, pro
duces the meaning of the text, Barthes argued. By taking the historical 
or biographical author out of the search for meaning in a text—by 
killing the author—Barthes e m p o w e r e d the reader within the environ
ment of textuality. 1 0 

In response to Barthes, phi losopher Michel Foucault r e d e f i n e d — 
and thus revived—the author as a relevant, if not imperative, function 
of reading, criticism, and literary analysis . To do this, Foucault imag
ined a culture in which the idea of an " a u t h o r " w o u l d be dead. Foucault 
noted that without a legal definition of an "author , " the language of crit
ical discourse w o u l d lack its operational vocabulary and habits of 
analysis. Without a n a m e to attach to a work, no one could be held ac
countable for the content and ramifications of the work . Foucault ' s au
thor, one w h o could be held accountable, is a legally prescribed and de
scribed entity, not necessari ly a f lesh-and-blood h u m a n being, and cer
tainly not exclusively a brooding romantic " g e n i u s , " toiling in darkness 
and channeling a muse . A n author is not just a " w r i t e r " for Foucault . 
Graffiti on a bathroom wall has a writer, Foucault noted, but not an au
thor. The law and thus the culture use the idea of an "author , " even if it 
is merely a proper n a m e , as a locus for a complex ne twork of activities 
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and judgments that deal with ownership , power, knowledge , expertise, 
constraints, obligations, penalt ies, and retribution. Foucault defined the 
author as a legal and cultural function, but one that matters deeply to 
h o w a culture understands, uses, and is manipulated b y texts. So for 
Foucault , the author matters. But it matters for what it does in a culture, 
not necessari ly w h o m it represents. This depersonalized "author- func
t ion" has four traits. It is l inked to the legal system that regulates dis
course within a culture. It operates differently in different cultures. A n 
" a u t h o r " does not precede a " w o r k " (much as for Jean-Paul Sartre's 
h u m a n being, essence does not precede existence) , but comes into being 
only as it functions in a legal and cultural environment . Lastly, it repre
sents not s imply an actual identifiable h u m a n being but perhaps several 
independent , contradictory, or conflicting identit ies . 1 1 

W h a t do w e do about " a u t h o r s h i p " once w e h a v e labeled it " con
s t ructed"? H o w does s u c h a label help us bui ld a m o r e democrat ic 
system for the exchange of cultural product ion? H o w does it he lp us 
encourage n e w and emerging artists and music ians against the over
w h e l m i n g force of companies like Microsoft , Time Warner, a n d Walt 
Disney? We can deconstruct the author for six more decades a n d still 
fail to prevent the i m p e n d i n g concentrat ion of the content , owner
ship, control , and del ivery of l i terature, music , and data . A s l a w pro
fessor M a r k L e m l e y has argued, at tacking the b o g e y m a n of " r o m a n 
tic a u t h o r s h i p " is misguided because romant ic authorship neither ex
plains m a n y of the most important changes in copyr ight law over the 
past two h u n d r e d years n o r prescr ibes a w a y to improve the w a y s 
copyright l a w w o r k s . 1 2 

A seventeen-year-old mixing rap music in her garage does not care 
whether the romantic author is dead or alive. She cares whether she is 
going to get sued if she borrows a three-second string of a long-forgot
ten disco song. We must get beyond such esoteric discussions about 
the rise of the romantic author. Instead, w e should define an " a u t h o r " 
broadly, as a cultural entity: a "producer . " Since 1909, the copyright 
statute has recognized this broad sense of authorship, the " u n r o m a n t i c " 
author. The unromantic author might b e a y o u n g rapper with a $2,000 
M I D I sampling machine or a corporation like Disney, through a team of 
writers work ing on the cartoon version of Don Quixote. American copy
right law itself undermines any romantic sense of individual genius. It 
recognizes both Microsoft and Miles Davis as authors in a legal sense. 
The law has changed over the course of the century to create that spe-
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cial legal entity that in fact has little or nothing to do with a personified 
" a u t h o r " as w e traditionally imagine. Still, w e must deal wi th the "pro
d u c e r " in s o m e form, in court if nowhere else. 

THE CASE A G A I N S T " I N T E L L E C T U A L PROPERTY" TALK 

From the middle of the nineteenth century, those w h o have pushed to 
enlarge and deepen copyright protection have invoked the need to pro
tect authors from " thef t . " As w e shall see in the chapters to come, some 
of those claims were warranted, and the U.S. Congress adjusted the 
laws to deal with these problems. However , since 1909, courts and cor
porations h a v e exploited public concern for rewarding established au
thors b y steadily limiting the rights of readers, consumers , and emerg
ing artists. All along, the author was deployed as a straw m a n in the 
debate. The unrewarded authorial genius was used as a rhetorical dis
traction that appealed to American romantic individualism. As copy
right historian Lyman Ray Patterson has articulated, copyright has in 
the twentieth century really been about the rights of publishers first, au
thors second, and the public a distant third. If w e continue to skewer 
this " s t raw m a n " of authorship with our dull scholarly bayonets , w e 
will miss the important issues: ownership , control, access, and use. 

It is essential to understand that copyright in the American tradi
tion w a s not meant to b e a "proper ty r ight " as the public generally 
understands property. It was originally a narrow federal pol icy that 
granted a l imited trade monopoly in exchange for universal use and ac
cess. Lately, however , American courts , periodicals, and public rhetoric 
seem to have engaged almost exclusively in "property ta lk" w h e n dis
cussing copyright. The use of " p r o p e r t y " as a metaphor w h e n consid
ering copyright quest ions is not new. The earliest landmark cases in 
British copyright discuss " t h e great question of l iterary proper ty . " 1 3 

A n d as w e will see, M a r k Twain invoked property talk to shift the de
bate a w a y from what w a s good for America at large to w h a t w o u l d ben
efit successful authors. However , throughout the eighteenth and nine
teenth centuries in both England and the United States, property talk 
was balanced and neutral ized b y policy ta lk—a discussion of what is 
best for society. 

The phrase "intellectual p r o p e r t y " is fairly young. M a r k Lemley 
writes that the earliest use of the phrase h e can find occurs in the title of 
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the United Nat ions ' World Intellectual Property Organization, first as
sembled in 1967. Soon after that, the American Patent L a w Association 
and the American Bar Associat ion Section on Patent, Trademark, and 
Copyright L a w changed their names to incorporate "intellectual prop
erty." Over the past thirty years, the phrase "intellectual proper ty" has 
entered c o m m o n usage with some dangerous consequences . 1 4 

W h a t happens w h e n all quest ions of authorship, originality, use, 
and access to ideas and expressions become framed in the terms of 
"property r ights"? The discussion ends . There is no powerful property 
argument that can persuade a people concerned about rewarding 
"starving ar t is ts" not to grant the m a x i m u m possible protection. H o w 
can one argue for " thef t "? 

Therefore, w e must change the terms of the debate once again. If 
this b o o k can persuade readers that copyright issues are n o w more 
about large corporations l imiting access to and use of their products , 
and less about lonely songwriters snapping their pencil tips under the 
glare of bare bulbs , maybe it can revive the discussion. Instead of trying 
to prevent " thef t , " w e should try to generate a copyright pol icy that 
w o u l d encourage creative expression without limiting the prospects for 
future creators. We m u s t seek a balance. Historically and philosophi
cally, " intellectual proper ty" accomplishes neither. The idea and the 
phrase have been counterproductive. Instead of bolstering "intel lectual 
property," w e should be forging "intellectual policy." 

FROM T W A I N T O 2 LIVE C R E W 

W h e n and h o w did "proper ty ta lk" start dominat ing American copy
right discourse? Public and congressional debates over copyright re
form from 1870 through 1909 set the tone for the rest of the twentieth 
century. Because of the w o r k of M a r k Twain and others, "proper ty ta lk" 
gained a place in the public imagination. Its power grew steadily after 
that. Twain lived and wrote at the m o m e n t w h e n copyright issues 
leaped off the printed page and into the atmosphere of sight and sound. 
At the m o m e n t w h e n Twain found reason to applaud the 1909 revision 
of the copyright law, Amer ican culture and technology rendered it out
dated once again. The first two decades of the twentieth century saw the 
invention of phonographs a n d recording machines . Ragt ime com
posers , w h o mastered their art through communal creativity and an 
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emphasis o n style, suddenly h a d to come to terms with the fear that an 
unprotected w o r k w o u l d leave the author without financial reward. 
These changes m a d e popular expression profitable. From the first two 
decades of the twentieth century, w e see the beginning of the practice 
that w o u l d haunt black musicians for decades: whi te composers filing 
for copyright protection o n works created out of the c o m m o n s of 
African Amer ican aesthetic traditions. 

During this t ime, the most influential legal mind of the twentieth 
century, Justice Oliver Wendell Holmes , a lmost s ingle-handedly re
wrote American copyright law and al lowed it to creep into areas for 
which it w a s never intended. The habits and structures of these n e w in
dustries, music and film, almost immediate ly undermined the integrity 
and simplicity of the idea/expression dichotomy. As this book shows, 
these decisions were somewhat out of character for Holmes . 

Since the 1830s, copyright law has w o r k e d well whi le it only h a d to 
deal wi th the writ ten word, and w h e n few firms could afford the ex
pense of producing and market ing books . Not coincidental ly the Amer
ican architects and original interpreters of the law at the t ime held a 
strong sense of obligation to a rich public sphere. To understand the 
ways that copyright law can conflict wi th and inhibit American cultural 
expression, w e must consider the centrality of orality to Amer ican cul
ture, as per formed through country and blues-based music and the tall 
tale. A hundred different people can sing about Stagger Lee or John 
Henry, but the person w h o sings it best gets rewarded most. Style mat
ters more than substance in oral cultures. N o one raises objections that 
"Stagger Lee is m y song . " Oral traditions that sprout written traditions 
handle questions of authorship and originality differently than long
time writ ten traditions do. The American oral-written tradition revels 
in c o m m o n tradition and chains of influence, and uses them with wit 
and style. This aesthetic is clearest within African American oral, liter
ary, and musical t radi t ions . 1 5 

Zora Neale Hurston, in an anthropological essay on African Amer
ican expression, explained h o w a fixation o n European notions of 
authorship and originality al lowed a misreading of black aesthetics: 
" T h e Negro , the wor ld over, is famous as a mimic . But this in n o w a y 
damages his standing as an original. Mimicry is an art in itself. If it 
is not , then all art must fall b y the s a m e b l o w that strikes it d o w n . " 
Hurston explained that what white commentators derided as " m i m 
icry" w a s actually skillful rendering and repetition. The practice has its 
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o w n internal aesthetic sense, its o w n "originality." As Hurston wrote, 
"Moreover , the contention that the Negro imitates from a feeling of in
feriority is incorrect. H e mimics for the love of it. . . . He does it as the 
mocking-bird does it, for the love of it, and not because h e wishes to be 
like the one i m i t a t e d . " 1 6 

Orally based literatures are l ikely to be heavi ly informed b y i m m e 
diate audience response, and the storyteller must react to what has been 
told before and to what is going on around him. The storyteller has an 
important role, one of demystif ied authorship. Yet there is no overrid
ing concern for authorial "or ig inal i ty" as copyright law defines it. As 
American popular music grew steadily Africanized, authorship grew 
fuzzier and authorial creativity became more of a legal concept than a 
cultural one. If the Uni ted States adhered strongly to the principle of au
thorial reward as the sole function of copyright law, every rock-and-roll 
music ian w o u l d owe m o n e y to Mississippi Delta blues musicians. In
stead, w e consider the twelve-bar blues to be communi ty property, a 
valuable c o m m o n s for all Americans to enjoy. 

Concurrent wi th the t r iumphs of b lack express ion in the last half 
of the twent ieth century, a technological b o o m fostered a true democ
rat ization of express ion. P h o t o c o p y machines , cheap cameras , f i lm, 
v ideo tape, a n d digital and computer technology h a v e a l lowed al
mos t any p e r s o n to distr ibute a facsimile of a lmost anything to a lmost 
anywhere . This convergence of cultural change a n d technological lib
eration has created w h a t cultural theorists have dubbed " t h e post
m o d e r n condi t ion . " Against this b a c k g r o u n d , rap m u s i c has g r o w n to 
dominate A m e r i c a n popular culture in the last two decades . It has 
also rendered copyr ight law incapable of arbitrating under the old 
definit ions of " a u t h o r , " " w o r k , " o r "or iginal i ty . " A n y p e r s o n wi th a 
series of recorded tracks from old songs can fuse them together wi th a 
$2,000 electronic mixer a n d rap over the bed of other people ' s music , 
creating a n e w " w o r k " c o m p o s e d b y dozens of " a u t h o r s . " As a result 
of this ill fit b e t w e e n art and law, n o one k n e w w h a t the guidel ines for 
digital sampl ing w e r e for the first decade of recorded rap music . 
Art ists , g rowing fearful of suits f rom large record companies , tended 
to s a m p l e obscure songs . Licensing fees f luctuated irregularly, a n d n o 
one could safely predict the penal ty for unauthor ized sampl ing. O n 
any g iven day, a rap artist might h a v e gotten r ipped off b y an over
priced l icensing fee, or a publ ishing c o m p a n y might h a v e been 
b u r n e d b y charging too little for a sample that he lped p r o d u c e a top 
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hit. After a l a n d m a r k sampl ing case in 1991 , the pract ices solidified, 
but not for the better. The pract ice of sampl ing wi thout permiss ion 
has all but ended. However , this m o v e to protect establ ished song
writers at the expense of emerg ing ones runs counter to both the in
tent of copyright law a n d the best interest of society. 

R E D I S C O V E R I N G I N T E L L E C T U A L POL ICY 

Copyright should b e about policy, not property. M a n y recent trends and 
changes in copyright laws—including proposals that w o u l d protect the 
content of databases both domestical ly and internationally—are bad 
policy. These changes threaten democratic discourse, scholarly re
search, and the free f low of information. The goal of the entire copyright 
system should be to recognize the pernicious repercussions of restrict
ing information, yet to reward stylistic innovation. To envision the best 
possible copyright sys tem—one that w o u l d encourage creativity and 
d e m o c r a c y — w e must revise our not ion of intellectual " thef t . " You can
not " s t e a l " an idea, a style, a " look and fee l . " These things are the raw 
material of the next m o v e in literature, art, politics, or music . A n d using 
someone 's idea does not diminish its power. There is no natural scarcity 
of ideas and information. To enrich democrat ic speech and foster fertile 
creativity, w e should avoid the rhetorical traps that spring up w h e n w e 
regard copyright as " p r o p e r t y " instead of policy. We must also redis
cover, reinvent, and strengthen the idea-expression dichotomy. A n d w e 
will b e able to have a more informed public discussion about the pur
pose and scope of copyright. 

This b o o k has three goals . The first is to trace the development of 
Amer ican copyright law through the twentieth century. After examin
ing the principles and history of British and American copyright law, it 
will proceed to a series of accounts of h o w copyright law has affected 
Amer ican literature, film, television, and music . The second goal is to 
succinctly and clearly outline the principles of copyright whi le describ
ing the alarming erosion of the not ion that copyright should protect 
specific expressions but not the ideas that lie beneath the expressions. 
The third and most important purpose of this book is to argue that 
Amer ican culture and politics w o u l d function better under a system 
that guarantees " t h i n " copyright protect ion—just enough protection 
to encourage creativity, yet l imited so that emerging artists, scholars, 
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writers, and students can enjoy a rich public domain and broad "fair 
u s e " of copyrighted material . Whi le " t h i c k " copyright has h a d a chill
ing effect on creativity, thin copyright w o u l d enrich American litera
ture, music , art, and democratic culture. 

This b o o k is the result of six years of unsystematic intellectual graz
ing. The questions I ended up answering diverged greatly from the 
questions I asked six years ago. I started with too m a n y assumptions 
and too little knowledge . N o w I have too m a n y assumptions and too 
m u c h knowledge. That 's some progress at least. 

This is not a legal history. It 's a cultural history of a legal phenome
non. I 've spent m a n y hours in law libraries, but I 'm not a lawyer. M y 
lack of legal training is both a strength and a weakness . I have been free 
to survey the literature and material without the strictures of legal the
ory guiding m e . I h a v e also been able to v iew the copyright system as a 
producer and consumer might, rather than as an arbitrator or advocate 
would. I did not fear that unconvent ional v iews might hinder m y legal 
career, because I have none . However , ignorance is not a very effective 
tool in scholarship. I w o u l d not recommend it. So I m a d e sure to seek 
guidance from some of the finest legal minds I could find to help m e 
out. A n exciting communi ty of legal scholars have argued the public 's 
case in these debates. Using their work , I have tried to describe a proc
ess b y which a wel l -balanced copyright system can encourage n e w cul
tural expression and help democracy w o r k better. Or, more precisely, I 
have criticized an emerging copyright system that increasingly works 
against those goals. Literature, music , and art are essential e lements of 
our public forums. They are all forms of democratic speech and should 
be encouraged and rewarded, not chilled with threats of legal action. 
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AT SOME P O I N T late in every televised baseball game, an announcer 
sounds the familiar warning: " N o pictures, descriptions, or accounts of 
this g a m e m a y b e rebroadcast or retransmitted without the expressed, 
written consent of the office of the Commiss ioner of Major League Base
ba l l . " Baseball fans rarely question whether this statement is true. It 
turns out that this declaration is a far stronger warning than copyright 
law justifies. If one baseball fan is watching the seventh g a m e of the 
World Series on television, and another is out of the country, say, in Ar
gentina, there is no legal authority that could or would stop the first fan 
from writing a detailed description or account of the g a m e and sending 
it via e-mail to the other. The office of the commiss ioner m a y claim to 
protect the specific pictures that emanate from the television broadcast 
because the network and Major League Baseball have agreed to share 
control of those rights. They h a v e an interest in preventing sports bars 
from charging admission to v iew a televised game that might be avail
able only o n satellite or pay-per-view, for instance. But if a newspaper 
photographer captures a photo of a great over-the-shoulder catch in 
centerfield, she controls the copyright to that image. Her job will require 
her to " re t ransmit " the image over a m o d e m and p h o n e wires to her 
newspaper, and the newspaper will probably retransmit it to the Asso
ciated Press for other papers to use. In addition, all the sports reporters 
covering the World Series retransmit descriptions and accounts of the 
game to all their readers. They never ask for or receive written consent 
to do so. Besides, w h o was the " a u t h o r " of D o n Larson's perfect game 
in the World Series? The Office of the Commiss ioner? W h e n e v e r Amer
icans encounter legal language, there is the distinct possibility they 
will bel ieve whatever it c o m m a n d s . Major League Baseball is taking 
liberties, and therefore we are losing them. This is but one example of 
h o w the mythology of copyright interferes with the public 's access to 
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information. The publ ic generally has more rights under the law than 
networks , publishers , and record companies want to concede. H o w 
ever, the widespread public perception that copyright law protects 
ideas, information, and data has a chilling effect on journal ism, schol
arship, analysis , criticism, and debate. 

P A T E N T S , T R A D E M A R K S , A N D C O P Y R I G H T S 

There are three main branches of " intellectual proper ty" law in the 
United States: patent, t rademark, and copyright law. In recent years , a 
fourth area, trade secret law, has grown in importance as a w a y of re
warding commercial innovations outside the public l icensing schemes 
that patent and copyright law employ. In addition, most industries that 
deal in "intellectual proper ty" contractually constrain their participants 
such that contract law becomes de facto " intel lectual p r o p e r t y " law. 
Lately, there have been some efforts to create n e w types of " intellectual 
proper ty" law to handle n e w practices and technologies such as archi
tecture, semiconductor design, and database production. Each of these 
branches of what has b e c o m e k n o w n as "intellectual property l a w " has 
distinct forms and functions, but m a n y people blend their terms and 
purposes w h e n discussing "intellectual property." To fully examine the 
development of copyright law in the twentieth century, w e m u s t clearly 
understand its distinct place within "intellectual proper ty" in general . 

Patent law encourages invention. It grants a temporary m o n o p 
oly to an inventor of a tangible, useful , and " n o n o b v i o u s " device or 
process. Patents cover inventions and processes, not words , texts, or 
phrases . A patent monopoly lasts a m u c h shorter t ime than copyright 
does—twenty years compared with life of the author plus seventy 
years—but protects more broadly. A patent protects the ideas, as well as 
the specific invention itself, so that a similar invention that operates 
along the same lines as the protected invention would be considered an 
infr ingement. Patents come in three types. Utility patents protect n e w 
processes, machines , or composit ions of matter (and improvements on 
previously invented processes, machines , or composit ions) . Design pat
ents protect n e w w a y s of planning or constructing articles of manufac
ture. Plant patents protect n e w varieties of vegetat ion created through 
breeding or genetic engineering. Plant patents are especially valuable 
for both agribusiness and pharmaceut ical development . A product 
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must meet three standards to quali fy for patent protection: usefulness, 
novelty, and nonobviousness . These used to be high standards to meet. 
But occasionally cases ar ise—as in the attempt to patent the h u m a n 
genome—that weaken, evade, or complicate these standards. Once a 
product is covered b y a patent, the patent holder is required to place the 
details of the design in the public record, so that others might benefit 
from n e w or n e w l y applied knowledge . In exchange for the public 
service of disclosure, the patent holder temporari ly receives exclusive 
rights to make , sell, and authorize others to m a k e or sell the patented 
product . 1 

Trademark law lets a c o m p a n y protect and enjoy its " g o o d w i l l " in 
the marketplace. A trademark is some specific signifier such as a logo, 
design, color scheme, smell , sound, or container shape that points to the 
product 's origin. It al lows and provides an incentive for a c o m p a n y to 
offer a consistent product or some predictable quality. For instance, 
whenever you b u y a beverage labeled " C o c a - C o l a , " you assume from 
the n a m e on the can that it will taste a certain way, and that it will taste 
just like the last Coke you drank. Although, as legal scholar Rosemary 
C o o m b e notes , t rademarks do nothing to guarantee a product ' s quality 
or consistency. The social value of t rademarks is minimal . Their com
mercial and proprietary value is e n o r m o u s . 2 

Trade secret law, which is extralegislative in origin and nature, is 
a powerful part of " intellectual property." It has few limitations. A n 
idea's perceived value is the only basis for a trade secret. The secret 
maker declares something a secret, so it is. Examples of subjects of trade 
secrets include chemicals , complex (and not necessari ly " n e w " or "non-
obvious" ) manufacturing processes, lists of customers or potential 
clients, " source c o d e " for computer programs, and corporate policies. 
There are two " s t a n d a r d s " for trade secret legal protection: " secrecy" 
and "compet i t ive advantage . " In other words , a trade secret ceases to be 
a trade secret once the secret gets out b y legal means or was easy to as
certain in the first place. A n d , if the c o m p a n y fails to realize any real 
benefit f rom protecting a trade secret, then distributing the information 
in question would not m a k e the distributor legally liable. Trade secrets 
theoretically can last forever. They are essentially the payoff for not pat
enting or copyrighting expressions, information, or processes. Once 
patented, a process or formula would be highly protected, but only for 
twenty years . Trade secrets, if properly enforced, can be powerful and 
valuable commercial tools. The best example of a successfully protected 
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C O P Y R I G H T DEF INED 

American copyright emanates from the U.S. Constitution, which directs 
Congress to create a federal law that provides an incentive to create and 
distribute n e w works . The law grants an exclusive right to copy, sell, 
and perform a w o r k of original authorship that has been fixed in a tan
gible medium. The monopoly lasts for a l imited t ime and is restricted 
b y several provisions that al low for g o o d faith use b y private citizens, 
journalists , students, and scholars. Copyright was created as a policy 
that balanced the interests of authors , publishers, and readers. It w a s 
not intended to be a restrictive property right. But it has evolved over 
recent decades into one part of a matrix of commercial legal protections 
n o w called "intellectual property." Al though they have different philo
sophical foundations and histories, copyright has b e c o m e b o u n d in 
practice to such areas of the law as t rademark regulation, patent law, 
unfair competi t ion law, and trade secrets. 

Copyright is more than one right. It is a " b u n d l e " of rights that in
cludes the exclusive right to make copies, authorize others to make 
copies, create derivative works such as translations and displays in 
other media , sell the work , perform the w o r k publicly, a n d petit ion a 

trade secret is the recipe for Coca-Cola. If the c o m p a n y had patented it, 
the formula long ago would have lapsed into the publ ic domain. By 
keeping the information unprotected, Coca-Cola retains complete con
trol for as long as it wants . Trade secrets are violated through larceny, 
spying, or bribery. Unlike federal patent and copyright laws, trade se
cret laws are extended and enforced through the c o m m o n law. 3 

Copyright , on the other hand , w a s intended to protect literary, artis
tic, musical , and computer-generated works for a l imited period of 
t ime. This grant of a l imited monopoly against republication is sup
posed to provide enough of a reward to encourage creativity. Black's 
Law Dictionary defines copyright as " the right of l i terary property as rec
ognized and sanctioned b y positive l a w . " 4 The law, in the British and 
American traditions, is based on the concept that an " a u t h o r " can cre
ate a distinct " w o r k " b y instilling his or her effort and skill to render it 
"or ig inal . " Originality is a fundamental principle of copyright. It im
plies that the author or artist created the w o r k through his or her o w n 
skill, labor, and judgment . 5 
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court for relief in case others infringe on any of these rights. Control of 
these rights can b e transferred—or " l i censed"—via contract wi th an
other party. For instance, a novelist owns the copyright for an unpub
lished manuscript , but must sign a contract that transfers some ele
ments of that bundle of rights to a book publisher before the b o o k can 
reach stores. The novelist might retain the "derivat ive w o r k s " portion 
of that bundle and later negotiate a contract to transfer that right to a 
mot ion picture studio. Part of the problem with understanding the na
ture of copyright is that the word right is embedded in it. W h e n Ameri
cans read the word right, the adjective inalienable tends to j u m p in front 
of it. However , copyrights w o u l d be more accurately described as 
"copyprivi leges . " According to Amer ican habits of political thought, 
rights preceded the state; privileges emanate from the state. Copyright 
is a " d e a l " that the American people , through its Congress , m a d e with 
the writers and publishers of books . Authors and publishers w o u l d get 
a l imited monopoly for a short period of t ime, and the public would get 
access to those protected works and free use of the facts, data, and ideas 
within them. 

THE ROLE OF C O P Y R I G H T 

The framers of the U.S. Consti tution instructed Congress to develop a 
statute that w o u l d grant an incentive for authors and scientists to create 
and explore. Without a legal guarantee that they w o u l d profit from their 
labors and creations, the framers feared too few w o u l d embark on cre
ative endeavors . If there were no copyright laws, unscrupulous pub
lishers w o u l d s imply copy popular works and sell them at a low price, 
paying no royalties to the author. But just as importantly, the framers 
and later jurists concluded that creativity depends on the use, criticism, 
supplementat ion, and consideration of previous works . Therefore, they 
argued, authors should enjoy this m o n o p o l y just long enough to pro
vide an incentive to create more , but the w o r k should live afterward in 
the "publ ic domain , " as c o m m o n property of the reading public . A mo
nopoly price on books was considered a " t a x " on the public . It w a s in 
the best interest of the early republic to limit this tax to the amount that 
would b e sufficient to provide an incentive, but no more and for no 
longer than that. This principle of copyright as an incentive to create 
has been chal lenged in recent decades b y the idea of copyright as a 
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"property r ight . " Therefore, m a n y recent statutes, treaties, and copy
right cases have seemed to favor the interests of established authors 
and producers over those of readers, researchers, and future creators. 
These recent trends run counter to the original purpose of American 
copyright. 

James Madison, w h o introduced the copyright and patent clause to 
the Constitutional Convention, argued in The Tederalist that copyright 
was one of those few acts of government in w h i c h the "publ ic good 
fully coincides wi th the claims of individuals . " Madison did not engage 
in "property ta lk" about copyright. Instead, Madison argued for copy
right in terms of "progress , " " learning , " and other such classic republi
can virtues as l iteracy and an informed citizenry. Copyright fulfilled its 
role for Madison because it looked forward as an encouragement , not 
backward as a reward. This fit wi th the overall Madisonian project for 
the Constitution. If the federal government were to operate as the nexus 
of competing interests, each interest w o u l d need to approach the pub
lic sphere wi th reliable information. Information could be d e e m e d reli
able only if it were subject to public debate. Ideas could b e judged ben
eficial only if they h a d stood the tests of discourse and experience. 6 

W h e n President George Washington declared his support for the 
Copyright Act of 1790, he proclaimed that copyright w o u l d stabilize 
and enrich American political culture b y "convincing those w h o are en
trusted with public administrat ion that every valuable end of govern
ment is best answered b y the enl ightened confidence of the public ; and 
b y teaching the people themselves to k n o w and value their o w n rights; 
to discern and provide against invasions of them; to distinguish be
tween oppression and the necessary exercise of lawful authority." In 
other words , Washington bel ieved that only through free and easy ac
cess to information could the publ ic educate itself to be strong enough 
to resist tyranny and maintain a state that did not exceed its charges. 
Copyright encouraged learning, so it w o u l d benefit the republic, Wash
ington reasoned. 7 

Thomas Jefferson—author, architect, slave owner, landowner, and 
the most important American interpreter of John Locke—had n o prob
lems with the laws of the land protecting private property. Yet h e ex
pressed some serious misgivings about copyrights . These concerns 
were based on Jefferson's suspicion of concentrations of p o w e r and ar
tificial monopol ies . Whi le in Paris in 1788, Jefferson wrote to Madison 
that he rejoiced at the n e w s that nine states had ratified the n e w Con-
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Jefferson then elucidated the f law in the political e c o n o m y of copyright 
as property. Unl ike tangible property, ideas and expressions are not 

stitution. " I t is a good canvass , " Jefferson wrote of Madison 's work , " o n 
which some strokes only want retouching." Primarily, Jefferson wanted 
a Bill of Rights attached to the document . But he also desired an explicit 
prohibition against monopol ies , including those l imited and granted by 
the Constitution: patents and copyright . Whi le Jefferson acknowledged 
that a l imited copyright could potentially encourage creativity, it had 
not been demonstrated. Therefore, Jefferson wrote , " t h e benefit of even 
l imited monopol ies is too doubtful , to be opposed to that of their gen
eral suppress ion. " 8 

The fol lowing summer, as Congress w a s sifting through the pro
posals that w o u l d form the Bill of Rights, Jefferson again wrote to Madi
son from Paris . This t ime Jefferson proposed specific language for an 
a m e n d m e n t that w o u l d have a l lowed copyrights and patents, despite 
his doubts , but forbidden any other type of commercial monopoly. "For 
instance , " Jefferson wrote , " the following alterations and additions 
would have pleased me: Article 9. Monopol ies m a y be al lowed to per
sons for their o w n product ions in literature, and their o w n inventions 

in the arts, for a term not exceeding years, but for no longer term, 
and n o other p u r p o s e . " Jefferson lost this battle, as h e did m a n y battles 
before 1800 . 9 

Significantly, the founders , whether enamored of the virtuous po
tential of copyright as Washington w a s , enchanted b y the machinery of 
incentive as Madison was , or a larmed b y the threat of concentrated 
power as Jefferson was , did not argue for copyrights or patents as 
"property." Copyright w a s a matter of policy, of a bargain a m o n g the 
state, its authors , and its citizens. Jefferson even explicitly dismissed a 
property model for copyright, and maintained his skepticism about the 
costs and benefits of copyright for m a n y years . Fearing, justifiably, that 
copyright might eventually expand to encompass idea protection, not 
just expression protection, Jefferson wrote in 1813, 

If nature has made any one thing less susceptible than all others of ex
clusive property, it is the action of the thinking power called an idea, 
which an individual may exclusively possess as long as he keeps it to 
himself; but the moment it is divulged, it forces itself into the posses
sion of everyone, and the receiver cannot dispose himself of it. 
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susceptible to natural scarcity. As Jefferson wrote of copyright, "Its pe
culiar character, too, is that no one possesses the less, because every 
other possesses the whole of it. H e w h o receives an idea from m e , re
ceives instruction himself without lessening mine ; as h e w h o lights his 
taper at mine , receives light without darkening m e . " Therefore, Jeffer
son feared, the monopolists could use their state-granted p o w e r to 
strengthen their control over the f low of ideas and the use of expres
sions. Monopol ies have the power to enrich themselves b y evading the 
limitations of the competit ive marketplace. Prices need not fall when 
demand slackens, and demand need not slacken if the monopoly makes 
itself essential to the e c o n o m y (like petroleum or computer operating 
systems) . But to accomplish the task of bolstering the value of these m o 
nopolies , those w h o control copyrights w o u l d have to create artificial 
scarcity b y limiting access, fixing prices, restricting licensing, litigating, 
and intimidating potential competitors , misrepresenting the principles 
of the law and claiming a measure of authenticity or romantic original
ity. But w h e n Jefferson w a r n e d of these potential negative externalities, 
they were more than a century away. Even in the early twentieth cen
tury, jurists considered Jefferson's warnings , and skepticism about idea 
protection kept monopol is ts at bay. As Justice Louis Brandeis wrote in 
a dissenting opinion in 1918, " T h e general rule of law is, that noblest of 
h u m a n product ions—knowledge , truths ascertained, conceptions and 
ideas—become, after voluntary communicat ion to others, free as the air 
to c o m m o n u s e . " Both Jefferson and Brandeis dissented from the con
ventional w i s d o m of their t imes, but nevertheless influenced the phi
losophy of copyright. So in the early republic and the first century of 
American legal history, copyright w a s a Madisonian compromise , a 
necessary evil, a l imited, artificial monopoly, not to b e granted or ex
panded l ightly. 1 0 

T H E S C O P E OF C O P Y R I G H T 

A n author can claim a copyright on m a n y categories of creative expres
sion, including literary works , audiovisual productions, computer soft
ware, graphic designs, musical arrangements , architectural plans, and 
sound recordings. According to the Copyright Act of 1976, a w o r k is 
protected in all media and for all possible derivative uses as soon as it 
is fixed in a tangible m e d i u m of expression. This means that as soon as 
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a writer types a story on a computer or typewriter, the w o r k carries the 
protection of copyright law. Authors need not register the w o r k with 
the Copyright Office of the Library of Congress unless they plan to pur
sue legal action against someone for violating the copyright. 

The law specifically protects the "express ion , " but not the facts or 
ideas that underlie the expression. If one person writes a song that ex
presses the idea that wor ld peace is desirable, that songwriter cannot 
prevent others from writing later songs, plays, or novels that use, criti
cize, or champion the s a m e idea. However , subsequent songwriters 
should choose different lyrics, chord structures, and arrangements to 
ensure they do not trample on the original songwriter ' s copyright. In 
another e x a m p l e — o n e that corresponds to a case that reached the U.S. 
Supreme Court in 1991—it is clear that copyright does not protect " in
formation." One c o m p a n y produced a telephone directory for an area. 
A second c o m p a n y used that list of names , addresses , and phone n u m 
bers, a lphabetized b y surname, to produce a second and compet ing di
rectory. The first c o m p a n y sued, claiming copyright infringement. 
However , the Supreme Court ruled that the 1976 statute and a century 
of case law clearly stated that copyright protects only original works of 
authorship, not data. Alphabetizat ion did not count as an "or ig ina l " 
method of arrangement . There is a strong philosophical and policy ar
gument for leaving facts, data, and ideas unprotected. The framers of 
the Constitution realized that for a democracy to function properly, cit
izens should have easy access to information and should be able to de
bate and criticize without fear of lawsui ts . 1 1 

For the same reason, the framers insisted that Congress be able to 
grant copyrights for a l imited t ime only. They asserted that after authors 
had profited for a reasonable amount of t ime, their works should be
long to the public and contribute to the richness of the culture and pol
itics of the nation. For m o r e than 120 years, Amer ican authors could 
enjoy copyright protection for mere 14-year terms, or, after 1831 , 28-
year terms which were renewable for another 14 years . From 1909 
through 1978, the term was extended to 28 years, renewable for another 
28 years . All works created since 1978 fell under the 1976 revision, 
which set the term as the life of the author plus 50 years, to benefit the 
author 's kin. Most European nations in 2001 grant copyrights for 70 
years past the death of the author, and the U.S. Congress in 1998 ex
tended U.S. copyright to match the European term b y passing the 
" S o n n y Bono Copyright Term Extension Act . " 
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Since 1891, the United States has s igned a series of treaties that 
grant reciprocal copyright protection throughout the wor ld , wi th few 
exceptions. The 1891 treaty with the United K i n g d o m protected A m e r 
ican authors throughout the English-reading world , and protected 
British authors within the United States as well . Before this reciprocal 
treaty, British books sold at a m u c h lower price in the United States than 
American-writ ten books did, but British authors saw no return from the 
pirated editions. British authors felt stiffed, and Amer ican books could 
not compete wi th cheaper British works . Level ing the playing field ben
efited both g r o u p s . 1 2 

But recent efforts to standardize copyright protection around the 
globe have been more complicated. Developing nations with weak cur
rencies have spawned thriving black markets for pirated American 
films, compact discs, and computer programs. In an economy in which a 
popular American music compact disc might cost a consumer a week 's 
wages, pirated versions offer an affordable choice at a fraction of the 
price. The U.S. government—on behalf of its software, music, and film 
industries—has been pressuring developing nations to enforce interna
tional treaties that protect copyrights. Meanwhile , European nations and 
media companies have been urging the U.S. government to abandon 
m a n y of its copyright principles in favor of max imum protection for au
thors and producers. European nations have consistently granted a 
higher level of protection to authors and artists than American laws 
have. Most European copyright traditions lack the notion that copyright 
embodies a balance of interests that include the public as well as creators. 

FAIR USE A N D PRIVATE USE 

H o w can a writer m a k e fun of a television show without borrowing el
ements of its creative expression? If the writer h a d to ask permission 
from the producers of the show, the parody would never occur. No one 
w o u l d grant permission to be ridiculed. Yet parody is an important part 
of our culture. Without criticism and comment , even ridicule, democ
racy cannot operate optimally. Without referring to or freely quoting 
from original works , newspaper editorials, b o o k reviews, and satirical 
television shows could not do their work . If students had to ask per
mission from publishing companies for every quotation they used in 
term papers , education w o u l d grind to a halt. 
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This l imited f reedom to q u o t e — " f a i r u s e " — i s a n exempt ion to 
the b lanket m o n o p o l y protect ion that artists a n d authors enjoy. Fair 
use evolved wi th in A m e r i c a n case l a w throughout the n ineteenth and 
twent ie th centuries , a n d w a s f inal ly codif ied in the Copyr ight Act of 
1976. T h e law specif ical ly a l lows users to m a k e copies of, quote from, 
and refer to copyr ighted w o r k s for the fol lowing purposes : in connec
tion w i t h crit icism or c o m m e n t o n the w o r k ; in the course of n e w s 
reporting; for teaching or c lassroom use ; or as part of scholarship or 
research. 

If a court is charged with deciding whether a use of a copyrighted 
work is " f a i r " or not, the court must consider the fol lowing issues: the 
purpose or character of the use, such as whether it w a s meant for com
mercial or educational use; the nature of the original, copyrighted work; 
the amount of the copyrighted w o r k that w a s taken or used in the sub
sequent work ; and the effect on the market value of the original work. 
So, for example , if a teacher copies three pages from a 200-page book 
and passes them out to students , the teacher is covered b y fair use. But 
if that teacher photocopies the entire b o o k and sells it to students at a 
lower cost than the original book, that teacher has probably infringed 
on the original copyright. More often than not , however , fair use is a 
gray and s loppy concept. Commercia l ly produced parodies are fre
quently chal lenged examples of fair use. The U.S. Supreme Court has 
recently granted w i d e berth for parody, however , as a w a y of encour
aging creative, free, and rich speech . 1 3 

In addit ion to fair use, Congress and the federal courts have been 
unwill ing to enforce copyrights in regard to private, noncommercia l 
uses. Generally, courts have ruled that consumers are al lowed to make 
copies of compact discs for use in their o w n tape players, and m a y 
record television broadcasts for later h o m e viewing, as long as they do 
not sell the copies or display them in a public setting that might dilute 
the market value of the original broadcast . So despite the warnings that 
accompany all broadcasted sporting events, most private, noncommer
cial, or educational copying of copyrighted works falls under either the 
fair use or private use exemptions to the law. 1 4 

The Cl inton adminis trat ion has agreed to several mult inat ional 
treaties that w o u l d radical ly alter A m e r i c a n copyright law. O n e pro
vis ion w o u l d establ ish a n e w type of intel lectual property l a w to pro
tect data, t r u m p i n g the S u p r e m e Court rul ing that copyright specifi
cally exc ludes data protect ion. A n o t h e r w o u l d introduce to U.S. law 
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T H E IDEA/EXPRESS ION D I C H O T O M Y 

The thematic spine of this w o r k is the a larming and steady erosion of a 
very valuable—yet theoretically suspect—legal construction: the 
idea / expression dichotomy. Amer ican copyright law has clearly pro
tected only specific expressions of ideas, yet a l lowed free rein for ideas 
themselves . During Constitutional Convent ion discussions over federal 
copyright protection, republican leaders recognized that complete con
trol over books b y the British C r o w n and the Stationers ' C o m p a n y had 
l imited public discourse and stifled criticism of royal and parl iamen
tary policy. J ames Madison and others insisted that Amer ican copyright 
clearly protect distinct expressions of ideas for a l imited t ime, whi le al
lowing others to freely use, criticize, and refer to the ideas that lay be
neath the text. Copyright w a s to b e a balance between the interests of 
the producer and the interests of the society of consumers , voters , and 
readers. The idea/expression dichotomy w a s to be at the crux of this 
balance. As Melvil le Nimmer, the author of the definitive copyright 
textbook, wrote , " [T]he arena of public debate w o u l d be quiet, indeed, 
if a politician could copyright his speeches or a philosopher his treatises 
and thus obtain a m o n o p o l y on the ideas they c o n t a i n e d . " 1 5 

The dichotomy is not merely a given. It has m a n y complicat ions 
and flaws. But it is best explained through textual examples . Consider 
the specific string of text: " A n d he said, Take n o w thy son, thine only 
son Isaac, w h o m thou lovest, and get thee into the land of Moriah; and 
offer h i m there for a burnt offering upon one of the mountains which I 
will tell thee o f . " 1 6 The s a m e underlying idea could be expressed as: 
" O h , G o d said to A b r a h a m kill m e a son. A b e said, 'man, y o u must be 
putting m e o n . ' " 1 7 Whi le the first expression is unprotectable under 
American copyright law because the King James Version of the Old Tes
tament is in the publ ic domain, the second expression is quite protected. 

the concept of an a u t h o r ' s " m o r a l r ights , " w h i c h w o u l d give authors 
veto p o w e r over p r o p o s e d parodies of their work . A third provis ion 
w o u l d result in a prohibi t ion on at tempts to c i rcumvent sof tware that 
controls access to copyr ighted mater ia l . A l o n g wi th the proposal to 
extend the durat ion of copyr ight protect ion to seventy years past the 
life of the author, A m e r i c a n copyr ight in the twenty-f irst century wil l 
w o r k very differently than it has for the past two centuries . 



COPYRIGHT AND AMERICAN CULTURE 29 

The second expression, writ ten b y Bob Dylan in 1965, is considered an 
"or ig ina l " expression of a very old idea. Quoting the lyric in another 
work might require permission and perhaps p a y m e n t of a fee. Nonethe
less, a future songwriter should be fairly sure she m a y legally refer to 
the A b r a h a m story in other words without fear of a lawsuit from Bob 
Dylan or his l icensing organization, the Amer ican Society of Com
posers , Authors , and Publishers (ASCAP) . 

Every copyright textbook and authors ' guide mentions the idea/ 
expression dichotomy, but few fully explore it as a complicated and 
troublesome concept. In the widely used Kirsch's Handbook of Publishing 
Law for Authors, Publishers, Editors, and Agents, copyright at torney and 
author Jonathan Kirsch declares in the second paragraph of his first 
chapter that ideas are commodit ies worth trying to protect, but the law 
does not go far enough to protect them. H e explains that traditional 
copyright law specifically excludes idea protection, but advises pro
spective authors that they m a y use contract law to protect their submit
ted i d e a s . 1 8 

Since the 1976 copyright revisions, the idea/expression dichotomy 
has been part of the federal statute. The text of section 102 (b) of the 
copyright law reads: " In no case does copyright protection for an origi
nal w o r k of authorship extend to any idea, procedure, process, system, 
method of operation, concept, principle, or discovery, regardless of the 
form in which it is described, explained, i l lustrated, or embodied in 
such w o r k . " The House Report from the 1976 bill states: "Copyr ight 
does not preclude others from using the ideas or information revealed 
b y the author ' s w o r k . . . . Section 102 (b) in no w a y enlarges or contracts 
the scope of copyright protection under the present law. Its purpose 
is to restate, in the context of the n e w single Federal system of copy
right, that the basic d ichotomy between expression and idea remains 
u n c h a n g e d . " 1 9 

In other words , the 1976 revision codified a principle that h a d de
veloped through the case law over the course of more than a century. 
For instance, in 1879, a federal court ruled in the case of Baker v. Selden 
that just because an 1859 b o o k entitled Selden s Condensed Ledger, or 
Bookkeeping Simplified described a n e w and detailed method of book
keeping, Selden could exert no control over a later publication of a book 
that summarized the double-entry system and provided examples of 
columned forms one could use wi th the system. In denying that Baker 
had violated Selden's copyright, Justice Bradley ruled that " there is a 
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clear distinction between the book, as such, and the art which it is in
tended to illustrate. . . . To give to the author of the book an exclusive 
property in the art described therein, w h e n n o examinat ion of its nov
elty has ever been officially m a d e , w o u l d be a surprise and a fraud upon 
the p u b l i c . " 2 0 

Although the d ichotomy has eroded in practice through the course 
of the twentieth century, s o m e recent legal rulings still invoke it, and 
thus preserve it. For example , in a 1991 decision in Fez'sr Publications, Inc. 
v. Rural Telephone Service, the U.S. Supreme Court ruled that the infor
mation in a telephone directory w a s not in itself protectable under 
copyright, because the names , addresses, and phone numbers represent 
the purest expression of facts or ideas, and mere collection and alpha
betization do not meet the standards of "or ig inal i ty" that the law re
quires to deserve protection. Justice Sandra D a y O ' C o n n o r wrote : "This 
case concerns the interaction of two well-established proposit ions. The 
first is that facts are not copyrightable; the other, that compilat ions of 
facts general ly are. That there can b e no valid copyright in facts is uni
versally understood. The most fundamental ax iom of copyright law is 
that 'no author m a y copyright his ideas or the facts he n a r r a t e s . ' " 2 1 

C O M P L I C A T I N G THE D I C H O T O M Y 

Alas, in both theory and practice, the idea / expression dichotomy is not 
as s imple as that. Once again, consider an Old Testament passage: " A n d 
Cain talked wi th Abel his brother: and it came to pass, w h e n they were 
in the field, that Cain rose up against Abel his brother, and s lew h i m . " 2 2 

The last part of this passage can be expressed in the grammatical ly s im
pler version: " C a i n killed Abe l . " It can also take the passive form: " A b e l 
was killed b y Ca in . " The verb could be more specific: " C a i n choked 
Abel until he d ied . " Do these four sentences " m e a n " the s a m e thing? 
Most of the t ime, certainly. But the fourth sentence could b e misread as 
meaning that Cain continued to choke Abel until Cain himself died. The 
writer of this sentence might have meant the fourth sentence to mean 
the same thing as " C a i n killed A b e l , " but an audience unequipped with 
biblical or cultural context might miss the intended meaning if it incor
rectly guessed the antecedent to the pronoun he. 

The gap between what was originally intended and what is read or 
perceived—the slipperiness of m e a n i n g — h a s for centuries consumed 
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the interest of linguistic and literary thinkers. Where does " m e a n i n g " 
come from? It might come from its source, the writer, speaker, drum
mer, dancer, or singer. It might b e generated entirely within the audi
ence, either individually or collectively. These questions are painfully 
relevant to an examination of the idea/expression dichotomy. If there is 
a clear distinction between the expression and the ideas that undergird 
that expression, then the dichotomy makes sense under all circum
stances, and w e can proceed with confidence. However, m u c h recent 
theoretical w o r k has complicated this c o m m o n s e n s e notion. For some, 
the space between what w e might consider ideas (or " o b j e c t s " in gen
eral) and their linguistic expressions has collapsed. M a y b e w e live in a 
universe of language and images , and nothing else. Perhaps w e as au
dience m e m b e r s have such complete control over the construction of 
meaning that the text itself is everything and the intent of the author 
means nothing. The very underlying idea of an independent "under ly
ing i d e a " might be a m y t h or an i l lusion. 2 3 

In the sentence " C a i n killed Abe l , " w e find several signs that w e can 
assume carry meaning. Before w e go about interpreting the sentence as 
a whole , w e understand " C a i n " as a sign that signifies a man, perhaps 
the son of A d a m and Eve. We understand " A b e l " as a sign representing 
a man, another son of A d a m and Eve. We impart (or extract) meaning 
to the sign " k i l l e d " as the preterit tense of the verb to kill. We assume 
that our audiences share a set of definitions, systems of grammar, an un
derstanding of the habit of naming h u m a n beings and of the various ac
tions associated with killing and dying. Therefore, w e assume our au
diences can agree on basic meanings . Still, w e can imagine contextual 
complications. W h a t if the reader assumed that Cain w a s instead a 
stand-up comic , not the son of A d a m ? Then the verb " k i l l e d " takes on 
a whole different, and benign, meaning. Abel w o u l d be the object of en
tertainment, not violence. But under most circumstances, to most read
ers, the sentence " C a i n killed A b e l " carries a fairly stable meaning. 

One of the reasons w e can understand the specific expression "Cain 
killed A b e l " as just one of several ways to express the idea of a h u m a n 
being n a m e d Cain killing a h u m a n being n a m e d Abel is that w e can 
form pictures in our heads of people doing things. But not all signs have 
referential "s igni f ieds , " or sources, in the real wor ld . Consider this sen
tence from the U.S. Declaration of Independence , " W e hold these truths 
to b e self-evident, that all m e n are created e q u a l . " 2 4 We can't literally 
"ho ld t ruths" in our hands . Whi le w e can picture " m e n " in our heads, 
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w e cannot picture " e q u a l , " except within another set of symbols (signs), 
such as a bl indfolded w o m a n holding a scale. Of the list of signs in this 
sentence, the two most troubling for our analysis are " t r u t h s " and 
" e q u a l . " Can w e understand either of these terms as anything but the 
terms themselves? We could define them as " n o t their opposi tes , " but 
that does not get us any farther, just around a circle. That 's not to say 
that w e cannot create working definitions of either " t r u t h " or " e q u a l . " 
We can and do all the t ime. However , in all of those definitions, the op
erative nouns and verbs are a lways just as nebulous . "Truth" is an idea, 
and only an idea. It is not an object or an action. " E q u a l " is the adjecti
val form of the n o u n equality and the verb equate. It is just as absent from 
our experience w h e n it is used as a h u m a n trait, as opposed to a math
ematical concept or an act associated with measurement and commerce . 

Is there an underlying idea to the expression " W e hold these truths 
to be self evident, that all m e n are created equal , " w h e n that expression 
is merely a collection of ideas itself? H o w can there be an idea/expres
sion dichotomy if w e are considering only ideas in the first place? Is an 
idea anything m o r e than its expression? If there is n o distinction be
tween that specific expression and the ideas it expresses, then the dis
tinction becomes meaningless . W h e n w e realize that the ideas that in
spired Jefferson's expression h a d very different meanings in 1776 than 
in 1998—Jefferson did not intend his statement to include w o m e n or 
nonwhites , for e x a m p l e — w e threaten to have our confidence in mean
ing erode from under us. H a v e w e stumbled upon a fault that renders 
the d ichotomy irrelevant to discussions of the role of copyright in dem
ocratic speech? 

N o , w e have just s tumbled upon another example of the impreci
sion of language and the slipperiness of meaning, w h i c h is very differ
ent from asserting the irrelevance or impossibil i ty of meaning. It is 
nothing profound, just interesting. In fact, w e can and do understand 
both " t r u t h " and " e q u a l " long before w e get to the Declaration of Inde
pendence . Both terms are in c o m m o n usage on Sesame Street, for in
stance. We as a communi ty of readers carry around with us some idea 
of the meaning of these two terms. We can select different terms to de
scribe both Jefferson's original meaning and our recent reinterpreta-
tions of the statement. While every sentence can have several meanings 
extracted b y different communit ies of readers, every underlying idea 
can b e expressed in several distinct ways . Because of this, w e can em
pirically s h o w that there are a priori ideas that undergird this specific 
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expression b y choosing a different sentence structure or a set of syn
onyms to do the s a m e work . For example : " E v e r y h u m a n being is con
sidered to be worth the s a m e as every other h u m a n be ing . " It m a y lack 
the poetic cadence, the rhetorical power, and the e c o n o m y of Thomas 
Jefferson's version, but it expresses the same idea to a certain c o m m u 
nity of interpreters. We can even render the ideas that underlie the ex
pression "al l m e n are created e q u a l " in digital form, a series of ones and 
zeros that constitute the simplest possible grammar. Therefore, in prac
tice and under most circumstances, the idea/expression dichotomy that 
is so essential to protecting specific texts whi le al lowing free and rich 
speech can often work , even if it doesn' t a lways work. 

This distinction between specific expressions and underlying ideas 
is the most widely misunderstood aspect of copyright law. Journal
ists, consumers , writers , and artists often feel constrained in what they 
m a y express or create if another has already tilled that intellectual soil. 
Headlines frequently claim that "plagiar ism sui t s " have been filed 
w h e n they are in fact copyright infr ingement claims. Plagiarism is not 
in itself a cr ime or an actionable civil offense under the principles of 
copyright law. Plagiarism is an ethical and professional issue, not a 
legal one. The general public is often confused about this distinction be
cause the concept is so m u d d l e d or ignored within both the popular and 
legal discourses of intellectual property. For instance, a 1998 cover story 
in The Atlantic Monthly that described some current debates over copy
right protection carried the unfortunate title " W h o Will O w n Your Next 
Good I d e a ? " In fact, according to traditional tenets of the law, w e all 
would . But, as subsequent chapters will show, the distinction has been 
steadily collapsing for a century, so perhaps the article w a s not so mis
leading after a l l . 2 5 

There is, in fact, a growing b o d y of law called " idea protect ion," but 
m u c h of it lies outside copyright cases and statutes. It is a complex web 
of trade secret laws, unfair competit ion laws, contractual obligations, 
and industry traditions. Idea protection evolved because copyright law 
explicitly denies protection for ideas and reserves it for expressions. But 
habits of the literary, film, music , and computer industries, as well as 
the pernicious influence of European " m o r a l r ights " thought and the 
pervasive use of " p r o p e r t y " discourse, have created the possibil ity of 
using copyright law to limit the use and distribution of ideas, instead 
of just expressions of those ideas. So when Art Buchwald got offended 
that Paramount released a hit mot ion picture that slightly resembled a 
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treatment he h a d submitted to the same studio, he sued and w o n — b u t 
not based on copyright principles. Buchwald argued that the studio had 
violated a contract with him. Buchwald ' s victory in his suit on behalf of 
the idea he submitted for an Eddie M u r p h y film that ult imately became 
Coming to America (1989) has thrust idea protection into the public con
sciousness, but wi th little subtle analysis . The Buchwald case received 
substantial media coverage, but w a s almost a lways referred to as a 
"plagiar ism suit . " Besides the fact that "p lag iar i sm" is not a legal cause 
of action, most press accounts ignored the fact that Buchwald 's attor
neys k n e w that a copyright infr ingement suit w o u l d b e hard to w i n on 
idea protection grounds. So instead, they sued in a California state court 
charging a violation of contract, and won. The Buchwald trial has h a d a 
wider legacy than his effort to clean up Hol lywood business and ac
counting practices. The coverage of that case has injured the cause of 
" t h i n " copyright protection. W h e n very different words and phrases 
such as " idea theft , " "copyright violat ion," "appropriat ion, " and "pla
g iar ism" are used interchangeably in the public discourse surrounding 
the commerce of creativity, the idea-expression dichotomy becomes 
harder to define, harder to identify, and therefore harder to d e f e n d . 2 6 



2 

Mark Twain and the History of 
Literary Copyright 

O N FRIDAY, D E C E M B E R 7, 1906, Senator Alfred Kittredge of South 
Dakota called Mr. Samuel Langhorne Clemens to the dark oak witness 
table in the Congressional Reading R o o m of the Library of Congress . A 
crowd had gathered, larger than those to which the joint Commit tee on 
Patents w a s accustomed. People came to hear America ' s favorite author 
and humoris t assume his public character of Mark Twain and give his 
thoughts on the latest copyright revision bill. Dist inguished and popu
lar figures such as Thomas Nelson Page and Rev. Edward Everett Hale 
had w a r m e d up the crowd for Twain. As the seventy-one-year-old 
writer approached his chair to face the committee , he removed his over
coat. The crowd gasped. In the middle of a Victorian winter, the icono
clast h a d donned a cream-colored flannel suit. As Wil l iam D e a n H o w -
ells described the incident, "Nothing could have been more dramatic 
than the gesture wi th w h i c h he flung off his long loose overcoat, and 
stood forth in whi te from his feet to the crown of his silvery h e a d . " 1 

"This is a u n i f o r m , " Twain told reporters before testifying. " I t is 
the uni form of the A m e r i c a n Associat ion of Puri ty and Perfect ion, of 
w h i c h I a m president , secretary and treasurer, a n d the only m a n in 
the Uni ted States el igible to m e m b e r s h i p . " 2 The suit, w h i c h h e intro
duced at the hear ing, b e c a m e part of his public persona over the last 
four years of his life. Twain w a s so s trongly identif ied wi th a whi te 
suit that a rare Twain impersonator in 2001 w o u l d dare per form with
out wear ing one. 

The wor ld remembers the white suit better than what Twain said in 
the hearing. But his arguments and his w a y of assuming the imperial 
voice of American authorship have had a m u c h deeper effect on the 
laws and customs of communicat ions industries across the globe. His 
test imony w a s prescient and influential. Congress did not pass the 
copyright bill that session but did pass a more moderate version three 
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years later that became the law under which publishers , record compa
nies, and even early computer programmers operated through the next 
seventy years . W h e n Congress revised the law again in 1976, it adopted 
m a n y of Twain 's v iews and gave h i m w h a t he h a d asked for seventy 
years before: protection that lasts fifty years after the death of the au
thor. Since 1976, United States courts and international negotiators have 
m o v e d Amer ican copyright law even closer to Twain's wishes. 

Twain's 1906 public pronouncements on copyright were carefully 
crafted to persuade an American public and a Congress that did not 
share his v iews on authorship and literary "property . " Through his 
public writ ings and testimony, h e subverted, upended, and twisted the 
dominant American discourses of pol icy making: empiricism, pragma
tism, and util itarianism. Twain publicly wrote and spoke with a strong 
American accent in terms that pragmatists and utilitarians could grasp. 
Yet h e w a s quite European on issues of literary property and political 
philosophy. He h a d immersed himself in a Continental value system of 
authorship, yet Americans thought he w a s one of their own. Almost a 
century after he took his public stand, American copyright law has fi
nally started to reflect M a r k Twain's vision of what it should be . But 
Americans are not necessari ly better off for it. 

Twain's opinions about copyright evolved over the course of his 
professional lifetime. Early in his career, Twain enjoyed that he could 
purchase high-quali ty vo lumes of British literature and essays at a 
m u c h lower price than in England. The United States, b y virtue of not 
signing a reciprocal copyright treaty with the United Kingdom, was one 
massive public domain for British works . Cheap books encouraged lit
eracy, according to the conventional wisdom, and Twain for the most 
part adhered to that w i s d o m . Later in his career, after seeing his books 
ruthlessly pirated b y both British and Canadian publishers, and after 
considering the deleterious effects of the dominance of British works in 
American h o m e s , schools , l ibraries, and literary circles, Twain decided 
he was not so enamored of cheap books , whether they were writ ten by 
h im or b y Charles Dickens. Still, at the apex of his writ ing career, the 
1880s, h e w a s a copyright realist, concerned with balance and fairness, 
but keenly aware of the f reedom the idea/expression dichotomy af
forded authors . After the United States agreed to an international copy
right treaty in 1891, Twain concentrated his legal studies on the differ
ences in authors ' rights and status between Europe and the United 
States. So from about 1898 until the end of his life in 1910, Twain en-
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dorsed m a x i m u m protection for authors, the thickest possible copy
right, at the expense of both readers and publishers. 

As Mark Twain went , so w e n t the nation. From before the Revolu
tion, Amer ican copyright law expressed tensions between republican 
and populist political visions. But b y early in the United States ' second 
century, political and literary leaders h a d m o v e d a w a y from populist 
literary ideals w h e n it came to copyright policy. Copyright b y the end 
of M a r k Twain's life at the d a w n of the twentieth century w a s the site of 
tensions between republican ideals and proprietary interests. This dy
namic tension reinforced a delicate and powerful ly successful balance 
in copyright and the culture industries right through most of the twen
tieth century. But at the beginning of the twentieth-first century, the re
publican roots of copyright are almost forgotten in public discussions of 
copyright and virtually absent from the concerns of policy makers . So 
to rehistoricize and reinvigorate the debate, w e must examine the birth 
of copyright in the British Isle. 

C O P Y R I G H T AS C E N S O R S H I P 

The earl iest Brit ish copyright laws were instruments of censorsh ip . 3 

In 1557, the Cathol ic Q u e e n M a r y Tudor c a p p e d off a 120-year m o 
narchal struggle to censor pr int ing presses in England b y issuing a 
charter to the S ta t ioners ' Company , a gui ld of printers . O n l y m e m b e r s 
of the c o m p a n y could legal ly p r o d u c e books . The only b o o k s they 
w o u l d pr int w e r e approved b y the Crown. The c o m p a n y w a s author
ized to confiscate unsanct ioned books . It w a s a sweet deal for the 
publ ishers . T h e y got exc lus iv i ty—monopoly p o w e r to print a n d dis
tribute specif ic w o r k s — t h e funct ional foundat ion to copyright . The 
only price they paid w a s rel inquishing the f reedom to print disagree
able or dissenting texts . W h i l e professional authors h a d no declared 
s tanding before the law according to the pract ices of the Stat ioners ' 
Company, authors certainly played an economic role in the b o o k m a k -
ing process . The printers paid authors for their manuscr ipts and in re
turn received exclusive r ights to them. The authors not only received 
profess ional compensat ion a n d s tanding through the b o o k m a k i n g 
process ; they could be assured that their w o r k s w o u l d not be pirated 
or misrepresented in the market . To earn the exclusive copyright pro
tect ion af forded b y the Stat ioners ' C o m p a n y charter, a publ isher had 
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to receive wri t ten permiss ion f rom the author. Therefore , the Brit ish 
professional author did h a v e de facto standing and recognit ion in the 
process as early as the s ixteenth century. 4 

The operation of the Stat ioners ' C o m p a n y demonstrates two fun
damental principles of original English copyright law. First, it em
anated from a governmental ly decreed statute, not some revealed nat
ural right of authors. Second, it granted a monopoly, w h i c h meant a 
publisher could set a price for a book without considering market pres
sures. Several succeeding monarchs , two Lord Protectors, and m a n y 
Parl iaments continued the system with some minor revisions for the 
following 137 years . 5 

The Crown extended its authority over printers through the restric
tive l icensing system to the American colonies as well . Whi le only one 
American printer clashed directly wi th the British monarch, colonial 
governors chilled colonial presses b y selectively issuing m o n o p o l y li
censes. The General Court of Massachusetts issued an order in 1662 for
bidding any printer from publishing anything without a l icense. The 
order sprang directly from fears that religious dissenters might incur 
royal displeasure b y using colonial presses to spread unrest . 6 

In 1673, Massachusetts passed the first colonial copyright statute. 
Whi le American publishers could h a v e c la imed protect ion for their m o 
nopolies through British law, enforcement w a s easier wi th local author
ity. As with all copyright efforts before 1709, the 1673 Massachusetts act 
did not ment ion the legal standing of authors , only publishers. No other 
colonies took up the copyright effort. Basically, piracy w a s not a prob
lem in the colonies. Publishers col luded out of a sense of mutual obli
gation, o r — m o r e l ikely—out of a desire to keep prices artificially high 
through an informal cartel. Most significantly, since no colonial pub
lisher could afford to anger the governor or king, few publishers were 
willing to publish anything without the guarantee of a monopoly 
through l icensing. 7 

One seventeenth-century colonial publisher did stand up to the li
censing system. In 1680, a printer n a m e d Will iam Nuthead , sponsored 
b y a gent leman n a m e d J o h n Buckner, established a print shop in James
town, Virginia. It did not last long. The colonial government h a d voiced 
strong opposit ion to the practice of unlicenced printing. The records of 
the laws of colonial Virginia report this i tem: "February 21 , 1682, John 
Buckner called before Lord Culpepper and his council for printing the 
laws of 1680, without his excellency's license, and h e and the printer or-



MARK TWAIN AND THE HISTORY OF LITERARY COPYRIGHT 39 

dered to enter into bo nd in £100 not to print anything thereafter, until 
his majesty's pleasure should be k n o w n . " Nuthead soon m o v e d his 
press to St. Mary 's City, Mary land . 8 

American colonial governors were reacting to the political turmoil 
of seventeenth-century England. They did not want the infection of dis
sent to spread across the Atlantic. The methods and targets of censor
ship in England h a d changed from the t ime of M a r y to Charles II. Par
l iament h a d grown stronger during the 137-year term of the Stat ioners ' 
C o m p a n y monopoly and had come to realize that censorship w a s pos
sible without granting monopol ies to favored publishers . Oliver Crom
well 's rise and fall h a d opened m a n y questions to debate, such as the 
extent of tolerable censorship and the dangers of monopolies . Eventu
ally, Charles II insisted on keeping the p o w e r to censor close to his 
court, in the office of a royally appointed Surveyor of the Press. The Sur
veyor raided some printers ' houses to burn antimonarchal tracts that 
lay around from previous years, so the Stationers were not held in high 
esteem after the Restoration. But through all that turmoil , English law 
recognized the power of a publisher to exclusively print and distribute 
particular works . Stability w a s essential to control. But the publishers 
were steadily losing political power. Despite constant lobbying b y the 
Stat ioners ' C o m p a n y to keep their monopoly powers intact, the final re
newal of the Licensing Act expired in 1694. 9 

Was there a w a y to buffer the pernicious effects of a monopoly, 
avoid the perils of censorship, and stabilize the b o o k market such that 
authors w o u l d b e able to produce works with the confidence that they 
would reap some financial reward? The Stationers conceded that they 
had to compromise—limit their monopoly—if they were to restore sta
bility to the marketplace. As Lord C a m d e n later described the Station
ers ' lobbying efforts: " (Publishers) c a m e up to Parl iament in the form of 
petitioners, wi th tears in their eyes, hopeless and forlorn; they brought 
with them their wives and children to excite compassion, and induce 
Parl iament to grant them statutory security." They failed to excite com
passion, so they sought out allies w h o might induce some act ion. 1 0 

THE S T R A W M A N : R E C O G N I T I O N OF A U T H O R S H I P 

The Stat ioners ' Charter and the licensing acts that fol lowed it were 
clearly publ ishers ' laws. They regulated printing, yet had no dimension 
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of property to them. Although authors h a d status and a place in the 
commercial process of bookmaking, they were not ment ioned as parties 
to the legal calculus. That changed in 1709, w h e n publishers appealed 
to the interests of authors to renew their m o n o p o l y protection. To secure 
what w o u l d b e c o m e k n o w n as the Statute of Anne , printers argued that 
the interests of both authors and the public were h a r m e d b y the lack of 
price stability in the marketplace . The title of the legislation read: " A n 
Act for the Encouragement of Learning, b y Vesting the Copies of 
printed Books in the Authors , or Purchasers , of such Copies , during the 
Times therein m e n t i o n e d . " 1 1 

T h e Statute of Anne , often erroneously dubbed " t h e first copy
right law," establ ished two levels of copyright . The first level w a s 
i ssued in the n a m e of the author for all b o o k s that w o u l d be pub
l ished after the act took effect. The term of protect ion w a s for fourteen 
years , renewable for another fourteen years . In other w o r d s , this re
w a r d for authorship w a s an " e n c o u r a g e m e n t of l earn ing , " an incen
tive to produce more books . T h e second level reinforced the Station
e r s ' exclusive rights to previous ly publ i shed w o r k s for a n o n r e n e w 
able twenty-one-year term. T h e addit ion of these term limits created 
the first codif ied not ion of a "publ i c d o m a i n , " a col lect ion of w o r k s 
old e n o u g h to be considered outs ide the scope of the l a w a n d thus 
under the control of the publ ic a n d the culture at large. Al though the 
author w a s ment ioned as the benef ic iary of the statute, the act w a s re
ally another regulat ion of the pract ice of print ing and sell ing books , 
not wri t ing them, and a recognit ion of the publ ic ' s interest in the 
process . The codif icat ion of authorship w a s mere ly an appeal to a 
s traw man. A manuscr ipt is w o r t h noth ing on the market until an au
thor assigns the rights to a publisher . At that point , the publ isher is 
the real p layer in the legal and commerc ia l g a m e . Mainly, the Statute 
of A n n e w a s an e laborate a t tempt to regulate publ ishers , a w a y to bal
ance the interests of the bookpr int ing industry w i t h the concerns that 
monopol ies were growing too powerfu l in E n g l a n d . 1 2 

Once Parl iament forged the compromise in 1709 in the Statute of 
Anne , the duration of the copyright monopoly became the most divi
sive issue. It pitted publishers , w h o wanted to be able to control the 
prices of their works after copyrights expired, against the book-buying 
public , w h i c h w a n t e d access to inexpensive material . It also pitted a 
n e w breed of publ ishers—the pirates—against the established m e m 
bers of the Stationers ' Company. Once the twenty-one-year grandfather 
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clause that covered previously publ ished works expired in 1732, a con
flict was destined to be resolved b y the courts. 

THE STATUTE O R T H E C O M M O N LAW? 

Soon after the Statute of Anne ' s twenty-one-year term on exclusive 
rights to " the c lass ics" expired, a court w a s called upon to answer the 
fundamental questions of copyright. Does copyright f low from the pen 
of the person w h o wrote a w o r k or from the state? Was copyright a 
product of a statute, and therefore l imited to the statutory term, or a 
right secured b y that i l l -behaved and ill-defined beast , the c o m m o n law, 
and therefore perpetual? In other words , w h o is copyright for? Is it for 
the author? Should it serve the publisher? Should it benefit the public? 
What about the Crown? In the eighteenth century, British courts ruled 
on two relevant cases, each with different outcomes. 

After being disappointed in Parl iament b y the compromise embod
ied in the Statute of Anne , printers m o v e d their attention to the courts. 
In English law, there is a constant tension between the principles that 
s lowly bubble up out of the cauldron of individual court decisions and 
Parl iament 's grand, sweeping policies. Petitioners often ask courts to 
decide whether there is a deeper principle "a t c o m m o n l a w " that pre
cedes and perhaps supersedes a statute. M a n y jurists, such as William 
Blackstone, considered c o m m o n law, which b y nature changes slowly, 
a necessary buffer on the unpredictable and radical potential of leg
islation. The English c o m m o n law system invites conflict and uncer
tainty, which are its strengths and weaknesses , its sources of both flexi
bility and stability. From Blackstone on, the mainstream of British legal 
thought remained defiantly proud that its c o m m o n law supplied a 
measure of predictability whi le European nations, with their clean and 
clear codes of law, were relatively chaotic. Whi le the rest of Renaissance 
Europe w a s b u s y adopting the rediscovered R o m a n legal code, Eng
land declined. With ethnocentric fervor, British jurists resisted codifica
tion. The principles of English law w o u l d always exist in and emanate 
from the cases and decisions that courts h e a r d . 1 3 

So the Stationers decided they n e e d e d to force a court case in which 
they could argue that an author (their favorite weapon) h a d a right at 
c o m m o n law to control the printing of a w o r k forever. After all, they ar
gued, writers created n e w works b y mixing their labor with the raw 
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materials of existing ideas and stories. This " m i x i n g m e t a p h o r " is the 
operative principle behind John Locke 's theory of property. If the Sta
tioners could get the courts to certify that the principles of c o m m o n law, 
which gave landholders perpetual rights to their land and all its uses, 
apply to works of literature, then the onerous antimonopolist ic parts of 
the Statute of Anne w o u l d n o longer a p p l y and only the exclusivity 
w o u l d r e m a i n . 1 4 

T h e Stat ioners p l a n n e d to h a v e a sympathet ic court rule on a 
b o g u s claim, a col lusive suit, in w h i c h one m e m b e r w o u l d intention
ally republ ish a n o t h e r ' s work , and the plaintiff w o u l d c la im perpet
ual copyright at c o m m o n law. O n e bookse l ler n a m e d Tonson agreed 
to sue another, Col l ins , w h o h a d agreed in advance to lose and de
cline to appeal . A n appeal w o u l d h a v e been potent ia l ly disastrous to 
the Stat ioners , because the final court of appeal w o u l d have b e e n the 
House of Lords , w h i c h h a d already expressed its copyright phi loso
p h y through the Statute of A n n e . T h e booksel lers funded legal repre
sentat ion for both s ides , a n d h a p p i l y argued the c o m m o n l a w side 
m o r e forcefully a n d skil l fully before a sympathet ic judge , Lord M a n s 
field. However , just after Lord Mansf ie ld heard the initial a rguments , 
he ordered the case to b e heard b y the full court of the Chancery. 
S o m e h o w , the judges learned that the suit w a s col lusive , so they dis
missed the case of Tonson v. Collins.15 

A real case came to light in 1769. The poet James T h o m s o n sold the 
rights to his poem " T h e S e a s o n s " to a publisher n a m e d A n d r e w Millar. 
Mil lar printed the p o e m in 1729 and enjoyed the exclusivity afforded by 
the Statute of Anne for the entire twenty-eight-year term. After the 
p o e m h a d entered the publ ic domain, another printer, Robert Taylor, 
printed " T h e Seasons . " Millar sued and w o n . The judges w h o heard the 
case ruled that the act of creation instills a property right in the work, 
and that T h o m s o n h a d assigned that right forever to Millar. Lord Mans
field again heard this case, and wrote an opinion that reflected this n e w 
theory of " l i terary property" and the natural law justification for com
m o n law copyright: "Because it is just, that an author should reap the 
pecuniary profits of his o w n ingenuity and labour. It is just, that another 
should not use his n a m e , without his consent. It is fit that h e [the author] 
should judge w h e n to publish, or whether he ever will publish. It is fit, 
he should not only choose the t ime, but the manner of publication; h o w 
m a n y ; w h a t vo lume; what p r i n t . " 1 6 

But the legal saga of " T h e S e a s o n s " continued and turned back on 
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itself five years later, in the 1774 case of Donaldson v. Beckett. After Mil
lar w o n his case in 1769, h e died. Mil lar ' s estate sold the rights to " T h e 
S e a s o n s " to a syndicate of fifteen printers that included Thomas Becket. 
Sensing an opportunity to exploit a f law in the n e w c o m m o n law copy
right, appeal it, and once and for all establish a public domain of avail
able works , a Scottish publishing c o m p a n y run b y John and Alexander 
Donaldson issued an unauthorized edition of " T h e Seasons . " Becket 
sued and obtained an injunction against the Donaldson edition. The 
Donaldsons appealed, and the case went all the w a y to the House of 
Lords. The Lords clearly ruled that there h a d never been any such thing 
as copyright at c o m m o n law. Before Millar v. Taylor, no judge had 
reached such an opinion, so c o m m o n law copyright 's standing in the 
b o d y of law w a s very w e a k and directly contradicted the letter and 
spirit of the Statute of Anne . The idea that authors h a d a natural prop
erty right to their w o r k as a principle of c o m m o n law lasted only five 
years. However , the arguments and the rhetoric, the "property ta lk" 
that informed the decision in Millar v. Taylor, have lasted more than two 
hundred years . Nonetheless , the decision in Donaldson v. Becket stated 
unequivocal ly that copyright w a s a state-granted privi lege that should 
last for a l imited t ime, not a perpetual natural right that flows magically 
from an author ' s p e n . 1 7 

THE A M E R I C A N W A Y 

The story of American copyright begins even before the Constitution of 
the United States, which guarantees some form of federal copyright 
protection. Freed from the restraints of the C r o w n and colonial gover
nors, Amer ican printers had more incentive to pirate others ' works , 
while American authors h a d less incentive to produce original works . 
In reaction, m a n y states enacted copyright statutes after the Revolution 
divorced American courts from British statutory law. In an effort to 
standardize copyright law, the Constitutional Convent ion adopted a 
provision al lowing Congress to write laws " t o promote the progress of 
science and useful ar ts . " Congress delivered protection to authors and 
publishers in the Copyright Act of 1790. 

The road to the Act of 1790 began with N o a h Webster 's efforts to get 
each state to pass a copyright act that w o u l d protect his work as both 
an author and a publisher. Early proponents of a national copyright 
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standard included Jeremy Belknap, the founder of the Massachusetts 
Historical Society (and author of The Foresters, the first American novel 
to receive federal copyright protection in 1792), and Thomas Paine, the 
revolutionary pamphleteer whose hatred of censorship w a s a driving 
force in his life and work . But Webster, the assembler of the most popu
lar vo lume published in America , his b lue-backed speller, was the most 
effective lobbyist. Because the Articles of Confederat ion did not specif
ically grant Congress the power to write laws that would regulate copy
rights, Webster w o r k e d on individual state legislatures beginning in 
1782. After failing in N e w York and N e w Jersey, Webster succeeded in 
convincing the Connect icut legislature to pass the first American copy
right statute in January 1783. The law w a s entitled " A c t for the encour
agement of Literature and G e n i u s . " It granted any author w h o w a s a 
resident of the United States control over the printing, publishing, and 
selling of a w o r k for a term of fourteen years , renewable for another 
fourteen years. The law also required that the author " furnish the Pub
lic wi th sufficient Edi t ions , " such that an author could not benefit from 
the protection of the law while restricting access to his work . Such a bal
ance, a tradeoff, be tween public good and private reward served as the 
germinal idea of American copyright, and in m a n y w a y s the Connect i 
cut law served as a model for the first national statute in 1790. Soon after 
his success in Connecticut, Webster convinced the legislatures of Mass
achusetts, N e w York (despite his previous failure), N e w Jersey, N e w 
Hampshire , Rhode Island, Virginia, and Delaware . Pennsylvania and 
Maryland joined in, but with m u c h weaker laws that w o u l d not go into 
effect until all the other states concurred. Therefore, both the terms of 
the laws and the level of enforcement and dates of enactment differed 
among the states. It b e c a m e clear to Webster, Madison, and others that 
copyright w a s one of the areas of law that w o u l d be best dealt with on 
a federal l eve l . 1 8 

The introduction of the author into the legal matr ix of copyright, as 
w e have seen, occurred in the first decade of the eighteenth century, and 
culminated in the Statute of A n n e in 1709. Mindful of the principles of 
that debate, and of the dangerous power that monopoly licensing gave 
both the state and the favored publishers , J ames Madison and Noah 
Webster set about establishing the working principles of American 
copyright just after the Revolution. 

The phrase that emerged from the Constitutional Convention be
came article 1, section 8 of the Constitution: Congress shall have the 
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power to "promote the Progress of Science and useful Arts , b y securing 
for l imited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries . " This phrase makes it clear that 
copyright and patent laws are meant to benefit the public first and fore
most , so the public can enjoy the fruits of "Sc ience and the useful Ar ts . " 
The clause also embodies the incentive principle, that copyright law 
should al low enough exclusivity to " p r o m o t e " further creation, b u t 
only " for l imited T i m e s . " 1 9 

While campaigning for constitutional ratification in N e w York 
State, J ames Madison wrote about the copyright clause in Federalist 43 : 
" T h e public good fully coincides in both cases [copyright and patent] 
with the claims of individuals , " thus reiterating the principle that in
centive, not property or natural law, is the foundational justification for 
Amer ican copyr ight . 2 0 

Soon after Congress passed the first federal copyright statute in 
1790, N o a h Webster set about trying to extend it. H e succeeded in 
amending the act in 1802 to include the protection of the design, en
graving, and etching of prints . By 1831, Webster h a d garnered enough 
support to extend the term of copyright protect ion from fourteen years 
(renewable for another fourteen years) , to twenty-eight years (renew
able for fourteen more) . The 1831 law also al lowed the author ' s w i d o w 
and children to file for a renewal. Webster had fought for perpetual 
copyright protection, despite the constitutional provision forbidding it. 
Most of the American cultural production of the nineteenth century op
erated under the provisions of the copyright law of 1831, and the term 
of copyright protect ion w o u l d not b e extended until 1909, and again in 
1976 and 1 9 9 8 . 2 1 

As the Amer ican populat ion grew in the first half of the nine
teenth century, readership grew and therefore publ ishing grew. The 
first f ifty years of the century s a w every major eastern city at least 
double its n u m b e r of booksel l ing f i rms. N e w York Ci ty w e n t from 
fewer than 60 in 1800 to m o r e than 340 b y 1850. T h e expans ion w a s 
not o n l y demand-dr iven , b u t also facil i tated b y technological ad
vances such as the Isaac A d a m s s team press and var ious n e w typeset
ting m e t h o d s . 2 2 The future looked br ight for A m e r i c a n publ ishers . 
The only p r o b l e m for A m e r i c a n authors w a s that the public seemed 
to w a n t only novels that resembled the w o r k s of Sir Walter Scott . By 
1830, ten publ ishing f irms in Phi ladelphia a lone pr inted edit ions of 
Scott 's w o r k s . 2 3 
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In the early republic , American professional authorship w a s strug
gling to establish itself but found itself handicapped b y legal and cul
tural barriers. That a legislature w o u l d grant legal standing to an author 
and encourage creativity b y granting a l imited m o n o p o l y to distribute 
creative works w a s central to the efforts to codify Amer ican copyright 
be tween 1776 and 1790. Yet s o m e publ ished histories of American au
thorship ignore the legislative evidence and assume that because there 
was no identifiable " a u t h o r c lass " in America , there w a s no sense of 
" a u t h o r s h i p " in the public and legislative discourse. Several historians 
have traced the dissemination of copyright laws throughout the United 
Kingdom and its subsequent colonization of other parts of the world. 
M a n y of these historians attribute the rise of authorship and the need to 
protect authorial originality to England of the eighteenth and nine
teenth centuries. There is little historical foundation for that assump
tion. In fact, Harry Ransom, former chancellor of the Universi ty of 
Texas and a pioneering copyright historian, noted that authorial pre
tensions occupied even ancient Greek and R o m a n writers. For example , 
the R o m a n poet Martial complained against writers issuing false claims 
to others ' work , what h e called plagium, or kidnaping. In addition, an
thropologist Ruth Finnegan has attacked as simplistic and ethnocentric 
the assumption that oral cultures fail to recognize authorship. "Author 
s h i p " is too often defined in ahistorical European t e r m s . 2 4 

So the historical origins of originality and authorship are as m u r k y 
as the concepts themselves . W h a t is clear, however , is that during the 
eighteenth and nineteenth centuries, British authors organized to pro
tect their financial interests and place in society. They called for a val
orization of their profession. They recognized that they controlled a 
valuable financial and cultural commodi ty in a thriving empire that 
based its imperialistic motivations on the superiority of its culture. 
They lobbied for copyright laws to protect their financial interests . 2 5 

In 1834, the U.S. Supreme Court dealt a b low to the natural law 
mystification of the author b y ruling that a copyright is a privi leged m o 
nopoly, and that it should be limited to al low competit ive printing to 
disseminate knowledge cheaply. The case arose f rom a dispute between 
two reporters for the United States Supreme Court. H e n r y Wheaton 
had for m a n y years compiled the reports of the Court . His successor, 
Richard Peters, decided to supplement the continuing reports wi th a se
ries of " condensed reports" that included decisions that h a d been pub
lished b y W h e a t o n years earlier. W h e a t o n argued that Peters had in-



MARK TWAIN AND THE HISTORY OF LITERARY COPYRIGHT 47 

fringed on his copyrights both through the copyright statute and 
through c o m m o n law. The circuit court tossed out the statutory claim 
because W h e a t o n h a d not complied with all of its requirements . It de
clined to rule on the c o m m o n law question, so W h e a t o n appealed to the 
Supreme Court. Writing for the majority, Justice M c L e a n declared that 
the United States recognized n o c o m m o n law notion of copyright, and 
argued that a perpetual monopoly w o u l d not b e in the interest of the 
publ i c . 2 6 

THE BRIT ISH R O M A N T I C S 

Meanwhi le , over in England, the long battle be tween authors and pub
lishers h a d changed b y the 1830s. As the British author rose in status, 
British publishers noticed that they benefited as well from the emerging 
"star sys tem." Authors and publishers ceased fighting as they realized 
that they both benefited from a strong copyright system and the rising 
cultural value of l iteracy and learning. As the nineteenth century rolled 
in, more people realized they could make a living as writers for an ex
panding readership. Both sides soon recognized the political power of 
the claim that authorial genius " d e s e r v e d " not just an incentive, but an 
ample reward for w o r k done on behalf of the Empire and cul ture . 2 7 

In 1837, Wil l iam Wordsworth 's friend Thomas N o o n Talfourd, an 
author and a m e m b e r of Parl iament, opened a campaign for revision of 
the Copyright Act on behalf of the authors. The term Talfourd pro
posed—the author ' s l ifetime plus sixty years—drew opposit ion from 
the b o o k trade, most notably from Thomas Tegg, w h o specialized in 
cheap reprints. This opposit ion roused Wordsworth to action. He or
ganized a petit ion drive a m o n g British authors in support of the exten
sion. In 1839, Wordsworth, Robert Southey, Thomas Carlyle, and other 
literary figures submitted petitions to Parl iament. Finally, under the 
stewardship of Lord Mahon , Parl iament passed the Copyright Act of 
1842, w h i c h lasted until the twentieth century. This provided a term of 
the author ' s l ifetime plus seven years , or forty-two years from publica
t ion—whichever w a s longer. The authors were fairly h a p p y with their 
e f forts . 2 8 

Amer ican authors a n d publ ishers fought a s imilar batt le fifty 
years later than the British romant ics did, a n d it lasted a decade 
into the twent ieth century. First, authors s truggled against Amer ican 
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A M E R I C A N REALISTS 

In the last three decades of the n ineteenth century, the prol i ferat ion of 
l i terary per iodicals such as the Atlantic Monthly a n d Scribner's, the ex
pans ion of literacy, the success of subscr ipt ion b o o k sales across the 
continent , and the inf luence of the writ ing class in Boston a n d San 
Francisco further compl ica ted the batt le be tween producers a n d con
sumers . In the w a k e of two l a n d m a r k copyr ight cases, Wheaton v. Pe
ters a n d Stowe v. Thomas, A m e r i c a n authors b y the 1880s h a d organ
ized themselves as authors h a d in England . In Wordsworth ' s p lace at 
the h e a d of the polit ical charge against publ ishers w a s a publisher, 
S a m u e l C lemens . To achieve his ends he d o n n e d his l i terary m a s k as 
the c h a m p i o n of A m e r i c a n expression, M a r k Twain. Twain and other 
A m e r i c a n authors were inspired not only b y their British counter
parts f ighting to better their posi t ion, but b y the fate of one of their 
o w n in Amer ican courts . 

In 1853, a U.S. circuit court heard a case that Harriet Beecher Stowe 
and her husband filed against F. W. Thomas , the publ isher of a Philadel
phia German- language newspaper , Die Freie Presse. Thomas had trans
lated Uncle Tom's Cabin into G e r m a n without permission or p a y m e n t 
and sold the book in the United States. There was no statutory guide
line for h o w translations w o u l d affect an author ' s rights, so the U.S. 
Third Circuit Court of Appeals ruled that the 1831 Copyright Act pro
tected only the precise words S towe used, and not her ideas, which 
were really the subjects of translation. 

As Judge Robert Grier wrote in his decision: " A n author m a y be 
said to be the creator or inventor, both of the ideas contained in his 
book, and the combinat ion of works to represent them. Before publica
tion he has the exclusive possession of his invention. His dominion is 
perfect. But w h e n he has publ ished his book and given his thoughts , 
sentiments, knowledge or discoveries to the world, he can have no 
longer an exclusive possession of t h e m . " Grier echoed the sentiments 

publ ishers for a copyright treaty that w o u l d protect their w o r k s 
throughout the Engl ish-reading w o r l d ; second, they w o r k e d to ex
tend the durat ion of copyright protect ion. This he ightened the strug
gle b e t w e e n A m e r i c a n authors and publ ishers , a n d establ ished the 
struggle be tween authors a n d r e a d e r s . 2 9 
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that Jefferson h a d expressed forty years earlier. " S u c h an appropriation 
[the c laim to property in ideas themselves] becomes impossible , and is 
inconsistent with the object of publ icat ion," Grier wrote . 

The author's conceptions have become the common property of his 
readers, who cannot be deprived of the use of them, or their right to 
communicate them to others clothed in their own language, by lecture 
or by treatise. The claim of literary property, therefore, after publica
tion, cannot be in the ideas, sentiments or the creations of the imagi
nation of the poet or novelist, as disserved from the language, idiom, 
style, or the outward semblance and exhibition of them. 

Then Grier employed the metaphor of clothing to describe the differ
ence between idea and expression. 

A "copy" of a book must, therefore, be a transcript of the language in 
which the conceptions of the author are clothed; of something printed 
and embodied in a tangible shape. The same conceptions clothed in 
another language cannot constitute the same composition; nor can it 
be called a transcript or "copy" of the same "book." I have seen a lit
eral translation of Burns' poems into French prose; but to call it a copy 
of the original, would be as ridiculous as the translation itself. 

Here Grier invoked—perhaps invented—a very strict definition of the 
idea/expression dichotomy, twenty-seven years before the case of Baker 
v. Selden, w h e n the Supreme Court outlined the concept. " H e n c e , in 
questions of infr ingement of copyright , the inquiry is not, whether the 
defendant has used the thoughts , conceptions, information or discover
ies promulgated b y the or iginal , " Grier wrote , "but whether his com
position m a y be considered a n e w w o r k requiring invention, learning 
and judgment , or only a mere transcript of the w h o l e or parts of the 
original, wi th merely colorable var ia t ions . " 3 0 

As Melissa Homestead has shown in her article " T h e Author/ 
Mother in the Marketplace and in Court : Harriet Beecher Stowe and 
the Copyright in Uncle Tom's Cabin," the case of Stowe v. Thomas, while 
understudied b y other Stowe scholars, literary historians, and copy
right historians, w a s central to Stowe's standing as an author and legal 
agent, and to the dominant copyright phi losophy in the mid-nineteenth 
century. Congress , at the behest of authors and publishers , included 
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translations and dramatic adaptations a m o n g authors ' rights in a 
copyright revision law of 1870, opening the first fault in the idea/ 
expression dichotomy. For American authors, though, the 1853 case 
w o u l d serve for decades as an example of h o w courts were unlikely to 
reward them for their work. The antiproperty rhetoric of Gr ier ' s deci
sion pushed authors into a fervent defense of copyright as property, a 
strategy they felt appealed to the public 's affection for frontier individ
ualism and just ice . 3 1 

T O W A R D A N A N G L O - A M E R I C A N C O P Y R I G H T TREATY 

Durat ion a n d level of protect ion for A m e r i c a n authors w e r e not the 
only issues on the table during the n ineteenth century. T h e S towe 
case revealed a far m o r e serious problem: Amer ican w o r k s w e r e sub
ject to p i racy in both Engl ish and translat ion, a n d European authors 
could reap n o profit f rom their w o r k s be ing pr inted for the burgeon
ing A m e r i c a n reading publ ic . B y 1890, only one European nat ion, 
Russia , h a d jo ined the Uni ted States in resisting international copy
right agreements . For decades , A m e r i c a n authors voiced frustration 
over gett ing underpr iced in the Amer ican marketp lace b y pirated 
vers ions of the w o r k s of Char les Dickens a n d Walter Scott . L ikewise , 
from the 1830s through the 1880s, Brit ish authors a n d poli t ical leaders 
p u s h e d the U.S . Congress to adopt a reciprocal copyright agreement 
to l imit p i racy . 3 2 

American readers were hooked on inexpensive books. A n d British 
works not only carried heavier social and intellectual va lue—they were 
cheaper. A L o n d o n reader w h o wanted a copy of Charles Dickens 's A 
Christmas Carol w o u l d h a v e to pay the equivalent of $2.50 in 1843. A n 
American Dickens fan w o u l d have to pay only six cents per copy. 3 3 

Throughout the nineteenth century, those w h o favored interna
tional copyright relied on two arguments . Neither of the arguments w a s 
ult imately very persuasive. The first w a s that the lack of protection for 
British authors w a s blatantly unfair to them, and that a basic sense of 
justice should prevail ; the second w a s that international copyright 
w o u l d be in the interest of developing a national b o d y of literature in 
the United States, so that American literature might be something more 
than a vulgar offshoot of the British tradition. The four arguments 
against international copyright were m u c h more effective: Expanding 
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American literacy, especially on the frontier, d e m a n d e d cheap yet ex
cellent books ; there w a s no inherent "proper ty r ight " in literature 
(courts on both sides of the Atlantic h a d upheld this principle) ; extend
ing copyright protection to foreigners meant granting a monopoly to 
them at the expense of the American reading public ; and American 
publishing houses and the labor they employed needed the de facto 
protectionism that piracy afforded. 

Undeterred b y the cultural , poli t ical , and economic forces ar
rayed against them, a corps of f ifty-five Brit ish wri ters and poets peti
t ioned the U.S. Congress in J a n u a r y 1837 to approve a bi lateral copy
right treaty. T h e y inc luded Carlyle , Southey, and Mar ia Edgeworth . 
Senator H e n r y C l a y b a c k e d the British authors , but f e w others did. 
Clay submit ted a bill f ive t imes b e t w e e n 1837 a n d 1842. All f ive at
tempts fai led. Booksel lers a n d typesetters o p p o s e d the bil ls . Several 
prominent Amer ican authors and polit ical leaders , inc luding Wash
ington Irving, E d w a r d Everett , and J o h n Q u i n c y A d a m s , supported 
the bil ls . O n l y two major publ i sh ing houses , Apple ton a n d Putnam, 
supported Clay ' s b i l l s . 3 4 

Frustrated b y the A m e r i c a n s ' unwil l ingness to agree to a level liter
ary playing field, British pr ime minister Palmerston in 1842 m a d e high-
level contacts with the executive branch to get them to agree to a copy
right treaty, which, unlike Clay 's bills, w o u l d have to be approved only 
b y the Senate. Palmerston's efforts m a d e no difference. That year, how
ever, one Engl i shman w h o had the ear of m a n y Americans , Charles 
Dickens, toured the United States. At m a n y stops, Dickens pleaded 
for international copyright. Yet his audiences w e r e filled with fans w h o 
had happi ly paid very low prices for American-printed leather-bound 
copies of his work , from which Dickens earned nothing. Dickens was 
asking his readers to p ay more m o n e y for his product, and they were in 
no m o o d to do so. Dickens returned to England bitter and frustrated, 
more over witnessing slavery in the United States than over the copy
right situation. W h e n Dickens 's account of his tour, American Notes, 
came out in 1843, fifty thousand pirated copies sold in the United States 
in three d a y s . 3 5 

After the Civil War, the British government m a d e several more 
attempts to convince the U.S. government to agree to a treaty, and au
thors strengthened their organization. Nothing changed in the law, 
however, until the large American publishers m a d e it clear to con
gressional leaders that the publishing and piracy cl imate h a d changed 
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radically because of a " c h e a p b o o k s " m o v e m e n t a m o n g younger up
start publishers. 

Start ing wel l before the Civil War, large A m e r i c a n p u b l i s h e r s — 
usual ly based in N e w York Ci ty or B o s t o n — c o l l u d e d to keep the 
prices of their pirated European w o r k s artif icially high. T h e y did this 
through a system k n o w n as the " c o u r t e s y pr inc ip le . " Under the prin
ciple, a major publ i sh ing h o u s e a n n o u n c e d its intent ion to br ing out 
a foreign b o o k either through a trade journal or through letters to 
other publ ishers . T h e venerable publ isher H e n r y Holt c h a m p i o n e d 
the courtesy principle a n d testif ied about its va lue and demise before 
the Senate w h e n it w a s consider ing an internat ional copyr ight bill . 
Holt w a n t e d not o n l y to b e able to sell the foreign works h e brought 
out at a p r e m i u m wi thout six other edit ions to compete against it, but 
also to p u s h Amer ican publ ish ing toward gent lemanl iness . Hol t con
sidered price-f ixing " g e n t l e m a n l y . " 

A m o n g the authors w h o s e w o r k Holt tried to control, Thomas 
Hardy serves as the best example of h o w the courtesy principle worked. 
Holt h a d for years prided himself on introducing Amer ican readers to 
Hardy 's work , and o n more than one occasion he berated other pub
lishers, such as the unpredictable Harper Brothers, for trying to bring 
out compet ing editions of Hardy 's work . More often than not, the other 
major publishers deferred to Holt and let his house retain its list of 
Hardy works . " W e of course claim Hardy as our m a n as w e have intro
duced h i m to the American public and w h e n w e add that w e have pub
lished all his works b y direct arrangement wi th the author, w e trust that 
you will w i t h d r a w in our favor," Holt wrote to Lippincott in June of 
1875. Lippincott a l lowed Holt to publish The Hand ofEthelbert wi thout 
competit ion. Part of the reason efforts toward international copyright 
failed for most of the nineteenth century w a s that the courtesy principle 
worked just well enough to keep American publishers happy. Holt paid 
Hardy, but he did not have to. Hardy w a s in no posit ion to negotiate or 
demand a better royalty rate than the one Holt offered h im. But soon 
after Holt publ ished Hardy 's Far from the Madding Crowd (1874) and The 
Hand ofEthelbert (1875), the courtesy system col lapsed. 3 6 

In 1874, the Chicago publishing firm of Donnelly, Gassette and 
Lloyd recognized that every respectable middle-class Amer ican house
hold w o u l d seem all the more respectable wi th a sizable l ibrary of major 
works of British literature lining the walls of its parlor. The firm started 
the Lakeside Library, which sold books at the startl ingly low price of 
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ten, fifteen, or twenty cents per vo lume. Within five years , the Lakeside 
Library carried 270 titles. Soon after the Lakeside Library announced its 
intentions, Erastus Beadle, the baron of the Civil War-era dime novels , 
introduced a compet ing list, the Fireside Library. George P. Munro , a 
former Beadle employee , started the Seaside Library, w h i c h would 
grow to be the most successful of the cheap books lines. Frank Leslie 
started a list he called " T h e H o m e Library of Standard Works b y the 
Most Celebrated Authors . " B y 1877, American readers h a d their choice 
of fourteen " c h e a p b o o k s " libraries. The paper w a s uniformly cheap 
and flimsy, the typesetting sloppy, and the format hard to read. S o m e of 
the earlier editions lacked covers to keep their costs low. But soon the 
cheap publishers realized that the spine w a s in m a n y cases the most at
tract ive—and most vis ible—part of a book. So b y the 1880s, most of the 
cheap books libraries appeared in cloth bindings at a slightly higher 
price, but wi th the same cheap paper inside. Needless to say, none of 
these publishers were part of the eastern seaboard elite club of publish
ers w h o were led b y H e n r y Holt . So none of them conformed to the 
courtesy principle. 

Of the established houses , Harper and Brothers leapt on the cheap 
books m o v e m e n t first, and with the biggest splash. In 1877, Harper 
slashed the price of its Library of Select Novels . It then launched a pa
perback discount line, the Franklin Square Library, which cost ten cents 
per vo lume. Urban bookstores , which h a d mainly ignored the mail 
order and magazine rack sales of cheap book libraries, began stocking 
the Harper and Brothers libraries and soon began ordering the other li
braries, such as Seaside. 

Prices dipped, orders increased, and the courtesy principle with
ered. Amer ican readers h a d their choice of dozens of editions of their fa
vorite British authors in a wide variety of prices and quality. There was 
chaos in the Amer ican publishing industry b y the early 1880s. Soon, 
stores and mail order companies returned boxes of volumes . Munro cut 
a deal with a soap c o m p a n y to give out a vo lume with each bar of soap 
sold. Cheap libraries started bringing out works b y authors w h o had no 
public reputation in the United States. As American works from early in 
the century entered the publ ic domain, some of the cheap books pub
lishers issued libraries of American authors . 3 7 

By the late 1880s, major American publishers and authors united to 
champion international copyright so that they could bring some stabil
ity to the publishing market . The Authors ' Club, the major vehicle for 
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American authors to express their desire for international copyright, 
changed itself in 1882 into the Amer ican Copyright League under the 
stewardship of journalist and novelist Edward Eggleston, Century Mag
azine editor Richard Watson Gilder, and lawyer and critic Brander 
Mat thews. Mark Twain and James Russel l Lowel l were two of the more 
notable writers w h o were active in the league, which claimed to repre
sent as m a n y as 700 authors . Gilder w a s also close friends with Richard 
Rogers Bowker, w h o ran both Publisher's Weekly and the Publishers ' 
Copyright League. As a result, both leagues w o r k e d in concert when 
testifying or lobbying Congress and w h e n pleading in print for interna
tional copyright. The rhetoric of the American Copyright League , pre
dictably, rang with themes of "c ivi l izat ions" and "property r ights . " 
Congress still balked at the league's proposals throughout the 1880s. 
The league's best effort during the 1880s c a m e in January 1886, w h e n 
the Senate Commit tee on Patents held hearings on an international 
copyright bill. Witnesses in favor of the bill included Henry Holt, 
Bowker, George Putnam, Lowell , and Twain. Bowker presented a peti
tion s igned b y 145 of the most noted Amer ican authors , including 
Louisa M a y Alcott, H e n r y Ward Beecher, Twain, H e n r y George, Walt 
Whi tman, Joel Chandler Harris , Bret Harte , Oliver Wendell Holmes Sr., 
Francis Parkman, and J o h n Greenleaf Whittier. Twain managed to get 
himself invited onto the floor of the Senate to twist arms in favor of the 
effort, but his official statement w a s brief and l u k e w a r m . 3 8 

Testifying against the bill , Philadelphia pirate H e n r y Carey Baird 
m a d e a succinct attack. H e h a d five major points: Only unexpressed 
thought is property, but expressed thought belongs to the public ; prop
erty laws are domestic concerns, and should not b e the subject of 
treaties; British authors are welcome to naturalize in the United States 
if they want protection equal to American authors ; the United States 
should not trade a w a y its public interest to protect the rights of for
eigners; foreign authors should not have the p o w e r to influence or fix 
the price of American b o o k s . 3 9 

Baird 's t e s t i m o n y did not kill the bill b y itself, of course . H e w a s 
nei ther m o r e persuas ive n o r m o r e p o w e r f u l than the forces of ma jor 
A m e r i c a n wri ters a n d publ i shers . However , Baird and his fe l low pi
rates still h a d organized labor a n d the spirit of protec t ionism on 
their s ide. B e t w e e n J a n u a r y and M a r c h of 1886, unions a n d trade 
groups de luged Congress wi th pet i t ions oppos ing the m e a s u r e . It 
died soon a f te r . 4 0 
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THE M A N IN T H E W H I T E SUIT 

Mark Twain w a s a master of the intricacies of copyright law and of the 
power of "property ta lk" from early in his career as a public figure. In 
1875, Will iam Dean Howel ls asked Twain to publ ish his v iews o n the 
need for international copyright protection in the Atlantic Monthly. 
Twain wrote back to offer m u c h more than a simple article. He pro
posed an elaborate lobbying plan: " M y plan is this—You are to get Mr. 
Lowell and Mr. Longfel low to be the first signers of m y copyright peti
tion; y o u m u s t sign it yourself and get Mr. Whitt ier to do l ikewise . " 
Twain would then hire a person to travel the country to gather the 

The last part of the political machine that would eventually con
vince Congress to agree to international copyright w a s the printers ' 
unions in the major eastern cities. As book prices spiraled downward , 
squeezing profits from the established firms, the n e w e r " c h e a p b o o k s " 
publishers h a d to cut costs as well . M a n y operated in cities where the 
printers ' unions were weak, and most quickly abandoned unionized 
white men w h o were unwil l ing to print and bind books for pennies per 
day. Instead, m a n y of the cheap publishers employed nonunion w o m e n 
and shared and reused printing plates to set type. The printers ' unions 
realized that whi le the lack of international copyright w a s protecting 
the jobs of more American printers, the workers w h o filled those jobs 
were the wrong k i n d — w o m e n instead of men. By the late 1880s, the 
unions fl ipped sides and joined the major publishers and authors in 
support of some measure of international copyright. In 1888, the Typo
graphical Union passed a resolution in favor of the bill then pending in 
Congress . Local chapters soon sent messages to their representatives in 
favor of passage. The debate lasted through the winter of 1 8 9 0 - 9 1 , but 
the bill w a s finally passed b y both houses in March of 1891 and 
promptly w a s signed b y President Benjamin Harr ison . 4 1 

By the end of the nineteenth century, publishers and authors had 
taken great strides in fighting the republican principles that h a d in
formed early American copyright laws and cases. A n d as the United 
States s tepped forward to assert itself as an imperial p o w e r in the 
world, M a r k Twain prepared to assume the posit ion once held b y Noah 
Webster, the champion of private publishing interests c loaked in the 
rhetoric of noble public service. 
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remaining signatures from authors, m a k e a thousand copies, and de
liver them personally to the president and members of Congress . He 
w o u l d get the president to ment ion the petit ion in a major speech, line 
up a powerful sponsor in each house , and solidify the votes before he 
proceeded. "You see , " he wrote to Howel ls , " w h a t I want to drive into 
the congressional mind is the s imple fact that the moral law is 'Thou 
shalt not s tea l '—no matter what Europe m a y d o . " 4 2 

Opponents of standardized copyright protection h a d argued that 
American readers could get cheaper foreign works if they were not pro
tected b y international copyright , and that even if the United States of
fered protection to foreign authors, European leaders were unlikely to 
reciprocate. W h e n lawyer and critic Brander Mat thews wrote an article 
attacking other countries for a l lowing piracy of American authors, 
Twain wrote a response that pinned the problem on the U.S. govern
m e n t . 4 3 W h e n a congressional committee considered the bill, Twain tes
tified and said he h o p e d " a day would come when , in the eyes of the 
law, literary property will be as sacred as whiskey, or any other of the 
necessaries of l i f e . " 4 4 

Twain started studying copyright laws during the 1870s w h e n he 
lost substantial m o n e y to Canadian pirates w h o h a d recopied his work 
without offering h im compensat ion. Throughout the 1870s and 1880s, 
Twain w o u l d spend a weekend in Canada to celebrate the publication 
of another book. He w o u l d apply for and receive a Canadian copyright 
that w o u l d s imultaneously protect h im throughout the British Empire 
and its commonweal ths , essentially the English-speaking world. Twain 
was sensitive to all aspects of copyright protection because he w a s a 
popular and successful author w h o suffered major setbacks as a less 
than successful publisher. He even tried to have " M a r k T w a i n " issued 
as a t rademark so that w h e n his copyrights expired, the n e w publishers 
could not use the pen n a m e to sell his b o o k s . 4 5 Whether testifying before 
Congress or criticizing Christ ian Science founder M a r y Baker Eddy, 
Twain frequently argued that the author deserved full protection for the 
work he did and often invoked the concept of "originality." But Twain 
the storyteller, on several occasions, boasted of lifting stories and ideas 
from others. As he wrote in an article about international copyright in 
1888: " B u t then, w e are all t h i e v e s . " 4 6 

Twain was able to recognize the flaws in the concept of the au
tonomous author and all its pretensions. Twain w a s a publisher and au
thor, but h e also w a s a storyteller. Twain as author and Twain's works 
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are foundational to all the conflicts that complicate American copyright 
law: originality and genius; piracy and plagiarism; European profes
sional authorship and African American storytelling. A n d M a r k Twain 
was one of the most successful promoters of "property ta lk" in Ameri
can copyright discourse. 

Samuel Clemens , in his dual role as Clemens the bus inessman and 
Mark Twain the writer, relentlessly pushed for more than thirty years to 
reform Amer ican copyright laws. He wrote magazine articles and testi
fied before Congress . He also corresponded with several congressional 
leaders about the status of legislation. As one of the leading authors in 
the United States, he raised the strongest and often best- informed voice 
in the fight to protect authors ' legal status and financial potential . 

But Twain had another role that seemingly contrasted with his pub
lic stance as the champion of the authorial class: H e w a s a borrower. The 
ways Mark Twain constructed his journalism, fiction, and speaking ca
reers demysti fy the not ion of authorial originality. M a n y of the devices, 
characters, and events that h e used in his fiction were unapologetical ly 
lifted from others. Twain was not h u n g up on originality. In his work, 
he frequently al luded to other authors and works , and even to his o w n 
previous works , to signify on what h a d come before and to satirize 
flaws in literature and society. Mark Twain was firmly e m b e d d e d in sto
rytelling tradition that lay outside the romantic assumptions of author
ial distinction that informed the philosophical tenets of copyright law. 
It w o u l d be too easy to divide M a r k Twain the author-thief and Sam 
Clemens the protective businessman, publisher, and father along the fa
miliar " t w i n s " model . M a n y Twain scholars have settled o n this per
sonal and professional d ichotomy to explain complexit ies and contra
dictions in Twain's life and work . However , employing the " t w i n s " 
idea, whi le literary and convenient , is not a lways the best w a y to ex
plain complexity. C lemens w a s a busy, contradictory, l iving h u m a n 
being w h o traveled, read, and changed his v iews several t imes in his 
lifetime. Growth, contradiction, and complexi ty were the norms for 
Twain, as they are for all active minds . They are not enigmas that should 
be reduced to simplistic b inar ies . 4 7 

At first glance, Twain's two authorial preoccupations—tel l ing oth
ers ' stories and ensuring he w a s adequately compensated for t h e m — 
seem contradictory and hypocritical . But if w e examine his career 
closely, and view copyright with a level of sophistication that ap
proaches his, w e will see that his authorial habits did not conflict with 
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business interests. For Twain, his ordeals wi th copyright were not in
ternal struggles be tween theft and originality, be tween art and com
merce . H e just changed over t ime and, like Walt Whi tman, did not fear 
contradicting himself . 

M I N I N G A N D W R I T I N G 

Early in Mark Twain's l iterary career, he showed a deep interest in the 
philosophical underpinnings of property law. In Roughing It (1870), 
Twain wrote of an educated Easterner w h o w a s serving as U.S. Attor
ney for the N e v a d a Territory, General Buncombe . The locals sought a 
w a y to snub the lawyer, so they played a practical joke on him. A fellow 
n a m e d Dick H y d e h a d a ranch in Washoe district. O n e day h e rode up 
to Buncombe ' s office to ask for representation in a suit against Tom 
Morgan, w h o owned the ranch immediate ly above Hyde 's on a steep 
hill. Twain wrote, 

And now the trouble was that one of those hated and dreaded land
slides had come and slid Morgan's ranch, fences, cabins, cattle, barns 
and everything down on top of his ranch and exactly covered up every 
single vestige of his property, to a depth of about thirty-eight feet. 
Morgan was in possession and refused to vacate the premises—and 
said he was occupying his own cabin and not interfering with anyone 
else's—and said the cabin was standing on the same dirt and same 
ranch it had always stood on, and he would like to see anybody make 
him vacate. 

Morgan argued that s ince h e h a d stayed on his ranch as it slid d o w n the 
hill, and H y d e h a d m o v e d to avoid the landslide, M o r g a n retained the 
property rights over it. Buncombe took the case, argued before the 
court, and lost. The judge ruled that H y d e certainly h a d both the evi
dence and the law on his side, yet " i t ill becomes us, w o r m s as w e are, 
to meddle wi th the decrees of Heaven. It pains m e that Heaven, in its 
inscrutable wisdom, has seen fit to m o v e this defendant 's ranch for a 
p u r p o s e . . . . Heaven created the ranches and it is Heaven 's prerogative 
to rearrange them, to experiment with them, to shift them around at its 
p leasure . " It took two months for Buncombe to figure out h e h a d been 
had b y the townspeople . 4 8 
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Although Twain presented this story as a tall tale executed at the ex
pense of an educated jurist, it raises some important questions that res
onate in both real property and copyright theory: Is ownership a matter 
of location or substance? Does Dick H y d e o w n the land because he 
owned the area within those lines on a m a p , or does Morgan o w n it be
cause h e owns the actual dirt and house that make up the property? 
Similarly, does an author forever " o w n " the string of words h e or she 
produces , or does it enter the public domain as " c o m m o n s " — t o use po
litical science terminology—once it reaches the eyes, minds , and book
shelves of the reading public? Copyright , like land in Nevada , is slip
pery. Property rights in America are traditionally a matter of convention 
and agreement, and not, as the judge in the landslide case asserted, a 
matter of divine decree or " n a t u r a l " law. W h i l e Twain employed an ap
peal to divinity as a target of ridicule in the landslide case, he actually 
grew to hold b y the end of his life opinions about copyright law that 
were remarkably similar to the judge 's "natural l a w " ruling about real 
property. 

But in the 1870s and 1880s, Twain concentrated on the literary 
trade imbalance between England and the United States. Therefore, his 
thoughts on copyright were less concerned with phi losophy and more 
grounded in economic reality. Whi le he w a s concentrating on establish
ing and expanding his reputation, it b e c a m e clear to h i m that the ab
sence of a reciprocal copyright treaty a m o n g Canada, the United King
dom, and the United States had two very deleterious effects: Popular 
Amer ican authors, such as himself , w o u l d lose m o n e y from cheap edi
tions of their works pirated b y British and Canadian publishers ; and 
emerging Amer ican authors w o u l d have a difficult t ime achieving the 
market demand, reputation, and "shel f s p a c e " needed for success be
cause American pirates showered the reading public wi th cheap edi
tions of British works . 

As Victor D o y n o shows in Writing Huck Finn: Mark Twain's Creative 
Process, m a n y pirated British works enjoyed an exponential price ad
vantage over comparable Amer ican works . Whi le the first American 
edition of The Adventures of Tom Sawyer sold b y subscription for $2.75 in 
1876, the Canadian pirated editions sold for 50 cents to $1 per copy. 
Meanwhi le , readers had to choose between buying an emerging Amer
ican author ' s n e w w o r k for at least 50 cents per copy, or Sir Walter 
Scott 's Ivanhoe for 10 to 15 cents. A m o n g the books young Tom Sawyer 
berates Huckleberry Finn for failing to read at the end of Adventures of 
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Huckleberry Finn are stories b y Baron v o n Trenck (10 cents per vo lume) , 
and Cellini 's Casanova (50 cents) . Twain himself o w n e d a $1.50 anthol
ogy of European literature of the type Tom Sawyer w o r s h i p e d . 4 9 

This market discrepancy—or "inefficiency," as an economist might 
call i t—worked to the disadvantage of both the American author, 
w h o s e books were too expensive to compete , and the British author, 
w h o s a w no return for his or her efforts from consumers in the United 
States. Yet U.S. copyright policy intentionally enforced the discrepancy 
because the winners of this g a m e were two constituencies more power
ful than authors on either side of the Atlantic: Amer ican readers and the 
American publishers w h o pirated British works . Even Twain benefited 
from this system as a reader, and expressed his mixed feelings in a 
letter to Howel ls in 1880. " M y notions have mighti ly changed, lately. 
Under this recent & brand-new system of piracy in N e w York, this 
country is being f looded with the best of English literature at prices 
which m a k e a package of water closet paper seem an 'edition de luxe ' 
in compar ison , " Twain wrote . " I can b u y Macaulay 's History, 3 vols. , 
bound, for $1.25. Chambers ' s Cyclopedia , 15 vols. , cloth, for $7.25. (we 
paid $60) , and other English copyrights in proportion; I can b u y a lot of 
the great copyright classics, in paper, at from 3 cents to 30 cents apiece. 
These things must find their w a y into the very kitchens a n d hovels of 
the country. A generation of this sort of thing ought to m a k e this the 
most intelligent and the best-read nat ion in the w o r l d . " Twain closed 
the letter wi th a declaration that he w a s against a copyright treaty with 
England, despite his opportunity to profit f rom such a contract. 

Morally, this is all wrong—governmentally it is all right; for it is the 
duty of governments—and families—to be selfish and look out simply 
for their own. International copyright would benefit a few authors, 
and a lot of American publishers, and be a profound detriment to 
20,000,000 Americans; it would benefit a dozen American authors a 
few dollars a year, & there an end. 5 0 

Over the next three years, as he finished Adventures of Huckleberry Finn, 
Twain grew to realize that Americans were not buying the works of 
Lord Macaulay in anything approaching the numbers in w h i c h they 
were consuming the sugary novels of Sir Walter Scott. Twain's frustra
tion wi th the choices of the American reading public , so well articulated 
in both Life on the Mississippi and Adventures of Huckleberry Finn, m o v e d 
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him in full support of a level playing field for writers and publishers 
throughout the English-reading world . As h e founded his publishing 
house and studied the intricacies of the law further, Twain pushed him
self to the forefront of the m o v e m e n t for international copyright during 
the 1880s. 

Twain's arguments for an international copyright treaty were moti
vated b y his desire to see American literature taken seriously by—if no 
one e l se—American readers. As Twain wrote in an article in Century 
Magazine in 1886: 

The statistics of any public library will show that of every hundred 
books read by our people, about seventy are novels—and nine-tenths 
of them foreign ones. They fill the imagination with an unhealthy fas
cination with foreign life, with its dukes and earls and kings, its fuss 
and feathers, its graceful immoralities, its sugar-coated injustices and 
oppressions; and this fascination breeds a more or less pronounced 
dissatisfaction with our country and form of government, and con
tempt for our republican commonplaces and simplicities; it also 
breeds a longing for something "better" which presently crops out in 
the diseased shams and imitations of the ideal foreign spectacle: 
Hence the "dude." 

Twain's open letter issued a blunt enough warning that Congress was 
not in fact serving the interests of its people b y keeping foreign works 
cheap: " T h u s w e have this curious spectacle: American statesmen glo
rifying Amer ican nationality, teaching it, preaching it, urging it, build
ing it u p — w i t h their mouths ; and undermining it and pull ing it down 
with their a c t s . " 5 1 

W h e n Twain testified before a Senate committee later in 1886, he 
balked at endorsing the particular international copyright bill in ques
tion because h e thought it harshly treated British publishers, m a n y of 
w h o m had treated h i m well , and unjustly absolved the Amer ican sys
tem. By this t ime, he h a d grown tired of political f inger-pointing be
tween the two nations, w h e n both were responsible for the massive 
price differences. In addition, Twain h a d g r o w n somewhat pleased with 
British copyright law because it afforded longer protection for works 
and al lowed Americans to gain protection b y traveling to England 
during the publication. Twain's biggest problem with the 1886 copy
right proposal , k n o w n as the H a w l e y Bill, w a s that it w o u l d punish 
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publishers w h o h a d been reprinting British works cheaply, and proba
bly close them down, laying off m a n y printers. H e urged a protection
ist a m e n d m e n t that w o u l d require a foreign w o r k to be printed in an 
American plant to receive American copyright. His objections were 
complex a n d technical, but he did not w a v e r in his call for reciprocal 
protection among England, Canada, and the United S ta tes . 5 2 

Congress agreed to international copyright provisions in 1891, with 
a bill that Twain endorsed wholeheartedly. " I f w e can ever get this thing 
through Congress , w e can try making copyright perpetual , some day," 
Clemens wrote to Howel ls . Lengthening the duration of copyright pro
tection became his political pass ion . 5 3 Over the next nineteen years, 
Twain w o u l d rely on knowledge , experience, and self-interest derived 
from his multiple roles as author, publisher, and political commentator . 
As a partner in the Charles L. Webster and C o m p a n y publishing house, 
Twain h a d m a d e m o n e y issuing the memoirs of former President Ulys
ses S. Grant. He promptly lost m o n e y investing in the Paige typeset
ting m a c h i n e . 5 4 Even if he didn't earn m u c h on the final balance sheet 
through those experiences, Twain claimed he learned much. H e wrote 
in 1906: " A m a n must be both author and publisher, and experienced in 
the scorching griefs and trials of both industries, before h e is competent 
to go before a copyright committee of Parl iament or Congress and af
ford it information of any considerable v a l u e . " 5 5 

B O R R O W E R . T H I E F , O R TRANSLATOR? 

Twain w a s clearly willing to appeal to the aesthetic values of original
ity and authorship w h e n it suited him, as it did with his support of 
stronger copyright laws. Twain's real attitudes toward authorship and 
originality were—as with most of his thought—complex and some
times contradictory. His public stance seems to validate the romantic 
and imperial sense of authorship. His critical voice fluctuates between 
a defense and a dismissal of romantic authorship. Yet in his o w n work, 
he shows n o qualms about borrowing both style and substance from 
other storytellers. 

In his 1907 edition of Christian Science, Twain ridiculed the author
ship of M a r y Baker E d d y for her b o o k Science and Health. " I t m a n y be 
that there is evidence somewhere—as it has been c la imed—that Mrs. 
E d d y has charged upon the Deity the verbal authorship of Science and 
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Health. But if she ever m a d e that charge, she has wi thdrawn it (as it 
seems to m e ) , and in the most formal and unqualif ied w a y s , " Twain 
wrote. E d d y h a d written in her autobiography that she h a d sued to pro
tect her copyright on the book. 

Thus it is plain that she did not plead that the Deity was the (verbal) 
author; for if she had done that, she would have lost her case, and with 
rude promptness. It was in the old days before the Berne Convention 
and before passage of our amended law of 1891, and the court would 
have quoted the following stern clause from the existing statute and 
frowned her out of the place: "No foreigner can acquire a copyright in 
the United States." 5 6 

Twain quoted another b o o k about Christian Science in which Eddy 
claimed she was merely a " s c r i b e " for G o d ' s words . "A scribe is merely 
a person w h o writes . H e m a y be a copyist, he m a y be an amanuensis , 
he m a y be a writer of originals, and furnish both the language and the 
ideas . " Twain again appealed to Eddy 's o w n words to see w h i c h of 
these forms of scribe she c la imed to be. 

If we allow that this present scribe was setting down the "harmonies 
of Heaven"—and certainly that seems to be the case—then there was 
only one way to do that I can think of: listen to the music and put down 
the notes one after another as they fell. In that case Mrs. Eddy did not 
invent the tune, she only entered it on paper. Therefore—dropping the 
metaphor—she was merely an amanuensis, and furnished neither the 
language of Science and Health nor the ideas. 

Twain concluded, " t h e Deity w a s the author of the w h o l e book, and 
Mrs . E d d y merely His telephone and s tenographer . " 5 7 

So for Twain, in the M a r y Baker E d d y case at least, the author is the 
one w h o furnishes ideas. The author is the originator w h o deserves the 
protection for which h e fought. Twain accused E d d y of playing some
one else's part and appeal ing to the legal codification of authorship for 
financial reward. But he could just as easily have argued the other side. 
As he wrote in an article about international copyright in 1888, "But 
then, w e are all t h i e v e s . " 5 8 

Throughout her life, Twain's good friend Helen Keller was plagued 
b y accusations of plagiarism. Twain was quick to comfort and defend 
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her. In a 1903 letter to Keller, Twain revealed the other side of his no
tions of originality and authorship w h e n he discussed the nature of 
plagiarism: 

Oh, dear me, how unspeakably funny and owlishly idiotic and 
grotesque was that "plagiarism" farce! As if there was much of any
thing in any human utterance, oral or written except plagiarism. The 
kernel, the soul—let us go further and say the substance, the bulk, the 
actual and valuable material of all human utterances—is plagiarism. 
For substantially all ideas are second-hand, consciously and uncon
sciously drawn from a million outside sources, and daily used by the 
garnerer with a pride and satisfaction bom of the superstition that he 
originated them; whereas there is not a rag of originality about them 
anywhere except the little discoloration they get from his mental and 
moral calibre and his temperament, and which is revealed in charac
teristics of phrasing. 5 9 

In this letter to Keller, Twain is demystifying the very ideal of author
ship that h e w o u l d applaud before Congress three years later. A major 
difference, of course, is that no m o n e y is at stake w h e n he is merely 
musing about the nature of originality. Another difference might b e that 
the w o r k in question in this letter is not Twain's , so he is less judgmen
tal about accusations of plagiarism and " thef t . " But later in the same let
ter, Twain cited a h u m o r o u s example about The Innocents Abroad in 
which h e confessed to excessive influence, if not outright plagiarism: 

In 1866 I read Dr. Holmes' poems, in the Sandwich Islands. A year and 
a half later I stole his dictation, without knowing it, and used it to ded
icate my Innocents Abroad with. Then years afterwards I was talking 
with Dr. Holmes about it. He was not an ignorant ass—no, not he: he 
was not a collection of decayed human turnips, like your "plagiarism 
court;" and so when I said, "I know now where I stole it, but whom did 
you steal it from," he said, "I don't remember, I only know I stole it 
from somebody, because I have never originated altogether myself, 
nor met anybody who had." 6 0 

In this letter to Keller, Twain explored some ideas that seem remarkably 
postmodern: H e ascribed a mosaic quality to creativity and described 
the mult iple voices that inform a text. " N o doubt w e are constantly lit-
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tering our literature with disconnected sentences borrowed from books 
at some unremembered t ime, and n o w imagined to be our o w n , " he 
wrote. This could just as easily describe a mosaic of samples in rap 
music from the 1990s. Twain also wrote to Keller about perhaps the 
strongest theoretical claim for the démystif ication of the autonomous 
author: 

When a great orator makes a great speech you are listening to ten cen
turies and ten thousand men—but we call it his speech, and really 
some exceedingly small portion of it is his. But not enough to signify. 
It is merely a Waterloo. It is Wellington's battle, in some degree, and 
we call it his; but there are others that contributed. It takes a thousand 
men to invent a telegraph, or a steam engine, or a phonograph, or a 
photograph, or a telephone, or any other important thing—and the 
last man gets the credit and we forget the others. 6 1 

Twain's o w n explanation for the concern over originality and influence 
was that those w h o write and claim creative superiority are merely 
vain. " T h e s e object lessons should teach us that ninety-nine parts of all 
things that proceed from the intellect are plagiarisms, pure and s imple , " 
Twain wrote to Keller. " A n d the lesson ought to make us modest . But 
nothing can do t h a t . " 6 2 

While testifying or writ ing on copyright, Twain seemed to stand 
firmly in the romantic stream of authorship, wi th all its trappings of 
originality and ownership and creativity. But Mark Twain the writer 
s w a m in a different river: one that swirled around and churned every
thing that fell in so it came out in a different and amazing order. Mark 
Twain at w o r k was basically an American storyteller. A n d , in the tradi
tion of Amer ican storytelling, Twain w a s informed b y both black and 
white , oral and written, southern and northern aesthetics. Originality 
and authorship play a m u c h different role in oral traditions, and there
fore played a complex role in Twain's creative process. 

In the Atlantic Monthly in November of 1874, Twain publ ished an 
account h e entitled " A True Story, Repeated Word for Word as I Heard 
It ." In the piece, Twain asks a question of " A u n t Rache l , " a servant in 
the s u m m e r house his family enjoyed in Elmira, N e w York: " A u n t 
Rachel , h o w is it that you 've l ived sixty years and never h a d any trou
b l e ? " A u n t Rachel w a s really M a r y A n n Cord, the cook at Quarry Farm 
and a former slave. Her response, rendered in dialect, forms most of the 
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rest of the text of the piece. It is a harrowing story of t ragedy and dig
nity. " A u n t R a c h e l " lost all seven of her children as they were sold away 
from her. In the end, one of her sons returned to her after running away. 
She concludes , " O h , no , Misto C , I hain ' t had no trouble. A n ' no 
j o y ! " In the entire piece, only a smattering of the text is in Mark Twain's 
voice. The rest might well have been transcribed precisely b y Twain, as 
he claims in the title. W h o is the author of the piece? Copyright law af
fected only expressions fixed in print. So legally, Cord had n o legal 
claim to authorship. But it w a s her experience, her story, her ideas, and 
her expression that m a d e the piece possible and interesting. Twain w a s 
merely a scribe, as M a r y Baker E d d y was for God. Yet b y the t ime Twain 
published the piece in the Atlantic, h e h a d it copyrighted in his o w n 
name. Atlantic editor Will iam Dean Howel ls praised Twain for his ac
curate portrayal of African American speech, and paid Twain the high
est rate the magazine h a d ever offered. Twain republished "A True 
S t o r y " in Sketches, New and Old in 1875. Twain's experience putting 
M a r y A n n Cord 's voice on paper, along with a similar piece in w h i c h he 
introduced a young b o y h e called "sociable J i m m y , " helped h i m train 
himself for his longest and most significant dialect work , Adventures of 
Huckleberry Finn.63 

In m a n y ways , Twain serves as a revolving door in the exchange of 
ideas between oral and writ ten traditions. Brought up listening to black 
storytellers, h e spent years trying to master their rhetorical skills. In his 
essay " H o w to Tell a Story," Twain claimed, " I only k n o w h o w a story 
ought to b e told, for I h a v e been almost daily in the c o m p a n y of the 
most expert storytellers for m a n y y e a r s . " Twain then explained the dif
ferences between British wit and American humor, and h o w American 
humor requires a m u c h defter sense of delivery. He also championed 
the American storyteller as an "art is t . " The paradigm of his story-telling 
lesson is one h e heard as a b o y from an old black man, Uncle Dan' l , 
called " T h e Golden A r m . " H e w o u l d frequently tell this story on his 
m o n e y m a k i n g lecture circuits, getting paid as a performer, not an au
thor. Twain did write out " T h e Golden A r m " in " H o w to Tell a Story," 
and, of course, copyrighted and m a d e m o n e y from i t . 6 4 Twain's fasci
nation with orality and storytelling expressed itself in his efforts to 
record the oral methods in two dimensions. Twain wrote a fan letter to 
fel low recorder Joel Chandler Harris in which he dubbed Harris the 
master translator. Twain also complained about the futility of recording 
a well-told story in pr int . 6 5 
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Early in his career, in Nevada and California, Mark Twain mastered 
telling both his o w n and other people 's stories in a better way—usual ly 
funnier. As he jo ined haughty literary circles in Hartford and N e w York 
City, Twain m o v e d from being a " m e r e " storyteller to be ing a major au
thor. H e w a s doing, writ ing, and investing in " n e w things . " Simultane
ously, the United States w a s becoming more literate and more literary. 
As the twentieth century dawned, Twain's changes w o u l d become 
America 's changes. 

Like Elvis, Twain is open to accusations of blatant theft of Afri
can American modes of expression, an idea wonderful ly ironic in the 
context of his t ime, w h e n m a n y thought of blacks as mere ly artistic 
mockingbirds. But, again like Elvis, Twain played a more complex role. 
Twain is a transmission figure. H e brought the richness of storytelling 
to an increasingly f ragmented reading public . He brought the South 
north and the West east. Most important , his style enriched both black 
and white literary traditions. Ralph Ellison credited Twain with pre
senting the most compell ing portrait of h o w whites see blacks in Ad
ventures of Huckleberry Finn.66 The voices he gave to H u c k and J im 
would influence writers for a century. To double that complexity, his ef
forts to champion professional authorship and extend copyright pro
tection w o u l d determine the nature of m u c h of American creativity just 
as m u c h as H u c k Finn did. 

P IRACY O R PLAGIARISM? 

We are still stuck with a complication, if not a contradiction. Twain 
clearly and loudly protested the unauthorized copying of his works in 
England and Canada . The m o n e y he lost haunted him for years . Yet 
Twain seemed will ing to overlook, forgive, or even w i n k at his and oth
ers ' habits of borrowing stories from others. Was Twain a hypocrite? 
N o , he w a s just aware of the distinction between piracy and plagiarism. 
For Twain, piracy w a s theft. Plagiarism w a s bad manners . In a case of 
piracy, a product is sold in its entirety (usually under false pretenses) , 
and the producer of the original product receives no compensat ion for 
his or her work . Piracy is the violation of the entire b o d y of a work , and 
thus obviously an appropriat ion of specific expression. Piracy is an of
fense created b y the notion of copyright. It could not exist as a concept 
without the granted m o n o p o l y of copyright that it violates. Plagiarism 
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is m u c h older and more complex. It comes in m a n y forms. A writer can 
use a small portion of another ' s work , yet fail to credit the source, and 
be accused of plagiarism. At its extreme, authors can use data that an
other compiled, research another did, and fraudulently portray the 
work as their own. Plagiarism is more often than not an unrequested 
and uncredited use of another 's ideas. Because plagiarism is more 
generally understood as " idea theft , " it is not necessar i ly—perhaps 
rarely—a violation of copyright law. If a film studio files suit against a 
person w h o has m a d e and sold unauthorized videotapes of one of its 
films, it is fighting piracy. If the studio tries to stifle another studio's ef
forts to make a n e w version of a similar story, it is fighting something 
closer to plagiarism. The studio w o u l d be protecting ideas, and must 
rely on threats, public pressure, or legal intimidation to prevent the pla
giarism. If a screenwriter pitches an idea to a studio, but is rejected, only 
to find a similar tale told on film, she can complain of idea theft, but not 
necessari ly a copyright violation. Twain fought Canadian publishers 
w h o undersold his o w n publishing house ' s editions of his books , but 
could issue no claim that the stories behind The Prince and the Pauper or 
" T h e Celebrated Jumping Frog of Calaveras C o u n t y " were his property. 
A n d as should be clear, Twain w a s a rampant plagiarist, as w e com
m o n l y understand the term. Perhaps w e can consider copyright in
fr ingement to b e a specific, illegal subset of the wide array of ethical of
fenses called plagiarism. 

That ' s not to argue that noninfr inging forms of plagiar ism are not 
object ionable . T h e y are just not obvious ly act ionable . S o m e b a d man
ners are very b a d . In science, medic ine , a n d the humani t i es , plagia
r ism is a profess ional problem that can h a r m those w h o actual ly did 
the work . It can deny the originators credit, f ame, professional ad
vancement , a n d honor. It can be a sign of something w o r s e than b a d 
m a n n e r s in the m i n d of the plagiarist . P lagiar ism can b e so habi tual 
that it resembles a pathology. But it 's usual ly not . Steal ing a joke and 
retell ing a s tory are hardly violat ions of gravity equal to s igning one ' s 
n a m e to another ' s cancer research. A m e r i c a n society in the late twen
tieth century grew so sensit ive to accusat ions of plagiar ism that com
panies deve loped computer programs to scan d o c u m e n t s for s imilar 
sentence construct ions a n d vocabulary. Citat ion and original i ty have 
b e c o m e such an absurd preoccupat ion that hardly a major polit ical 
campaign goes b y wi thout one candidate accusing another of "s tea l 
ing m y i d e a s . " Accusat ions of p lagiar ism h a v e b e c o m e the favorite 
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w e a p o n of those w h o w i s h to attack polit ical co lumnis ts , and h u m o r 
ous columnists are the easiest targets . Obviously , accusat ions of pla
giarism are rare—almost u n i m a g i n a b l e — w i t h i n cultural express ions 
that are oral in nature , s u c h as storytel l ing, b lues , a n d jazz . This m a y 
be w h y Twain dismissed such talk in his o w n day. H o w could Twain 
keep track of all the stories h e heard as a child? H o w could he stop 
himself from wri t ing d o w n and sell ing the best stories h e heard from 
M a r y A n n Cord and Unc le Dan ' l ? H o w could Helen Kel ler b e ex
pected to create a string of footnotes , or even r e m e m b e r her sources , 
for her o w n writ ing? As w e have adopted the concerns of profession
alized writ ing to the c o m m o n c o m m e r c e of ideas and express ions , w e 
have lost s ight of the crucial dist inctions on w h i c h Twain rested his 
creative habits a n d career . 6 7 

MARK T W A I N ' S D I A L O G U E O N C O P Y R I G H T 

A recently reexamined Twain manuscr ipt s h o w s the author experi
ment ing wi th several arguments in favor of extending the term of 
copyright protect ion for authors in the Uni ted States . This m a n u 
script, wr i t ten in Kal tenleutgeben, Austr ia , in 1898, lay largely ig
nored in the M a r k Twain Papers at the Univers i ty of Cal i fornia at 
Berkeley until March 1997. The manuscr ipt is wri t ten in the form of a 
Socrat ic dialogue. In it, Twain rehearsed his copyright " a c t " a n d ar
r ived at his m o s t p e r s u a s i v e — a n d tr icky—scr ipt for his publ ic pro
n o u n c e m e n t s on copyright . In a larger sense , this manuscr ip t repre
sents a major m o v e wi th in Twain 's intellectual journeys : f rom story
teller to polit ical essayist ; f rom wes tern tenderfoot to internat ional 
m a n of letters; f rom poet to phi losopher . In 1884, Twain f inished his 
vers ion of the Odyssey, in the guise of Adventures of Huckleberry Finn. 
T h r o u g h H u c k Finn, Twain a s s u m e d the role of the A m e r i c a n Homer, 
rendering the repetit ion and revision of the A m e r i c a n oral tradit ion 
into print , trying his best to retain the freshness , r ichness , irony, and 
flavor of the speaker ly text. But as h e thrust h imsel f into the often 
frustrating copyright debates through the late 1880s and 1890s, Twain 
recognized the difficulties a humor i s t or storytel ler might encounter 
whi le t rying to m a k e serious points . After all, Plato h a d exc luded the 
fol lowers of H o m e r from his Republ ic . So in 1898, Twain put as ide his 
Homer ic pretentions a n d instead generated an imitat ion of a stilted 
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Platonic narrat ive to outl ine his publ ic phi losophies . Twain employed 
a Socratic dia logue to pet i t ion for natural izat ion in Plato 's R e p u b l i c . 6 8 

Twain called the piece " T h e Great Republic 's Peanut S tand . " It con
tains almost seven thousand words and fills fifty-nine handwrit ten 
pages . Al though Twain was active and vocal throughout his profes
sional career on copyright issues, " T h e Great Republic 's Peanut S t a n d " 
is his only extended dissertation on copyright theory. His frequent let
ters to friends and congressmen and his brief ejaculations about what 
he considered to be the inherent unfairness of American copyright law 
form an interesting but ult imately uncohesive picture of Twain's evolv
ing thoughts on the issue. This 1898 dialogue fills m a n y gaps in Twain's 
copyright discourse and answers s o m e questions about h o w Twain ar
rived at his conclusions and chose his tactics. 

Al though he composed this dialogue in his s tudy in the Austrian 
Alps just as the British Parl iament took up the issue of extending the 
duration of copyright protection, he chose not to publish it in its entire 
form during his l ifetime. H e scribbled "Never Publ i shed—SLC [Samuel 
L. C l e m e n s ] " at the top of the first p a g e . * 6 9 Twain did publish another 
dialogue o n copyright reform in the North American Review in 1905, and 
it loosely borrowed s o m e of the arguments explored in " T h e Great Re
public 's Peanut S t a n d . " However, it also contained m a n y other pas
sages that Twain researched and wrote specifically for that ar t ic le . 7 0 Ul
timately, Twain used " T h e Great Republic 's Peanut S t a n d " as an exer
cise that w o u l d yield his most noted and significant statements on 
copyright, his test imony before the Congressional Joint Commit tees on 
Patents in December of 1906 . 7 1 

Through " T h e Great Republic 's Peanut S tand , " Twain articulated a 
w a y to push his rather " u n - A m e r i c a n " ideas about copyright in dis
tinctly " A m e r i c a n " language b y trying to answer these questions for 
himself: By what right does the public claim ownership of the products 
of an author ' s w o r k after a certain period of t ime? H o w is American cul
ture served b y limiting the author ' s c laim? Could anyone think up a 
better system that w o u l d serve the public interest and reward authors 
at the same time? These are issues that preoccupied Mark Twain 
throughout his adult life. Twain w a s more than fascinated b y the theory 
and practice of copyright; he w a s financially interested as well . H e w a s 
a successful writer and lecturer, but a failed publisher. H e h a d been 
cheated b y Canadian and British " p i r a t e s " w h o had publ ished unau
thorized versions of his w o r k and undersold his publ ishers ' pr i ces . 7 2 
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As w e have seen, Twain h a d played an integral part in organizing 
authors and publishers to successfully fight for an Anglo-American 
copyright agreement in 1891 that protected authors throughout the 
English-reading world . Pleased with the victory authors h a d achieved 
internationally, Twain looked to alter the domest ic policy toward his 
advantage. For the last two decades of his life he set about trying to 
lengthen the duration of copyright protection. In Twain's day, an author 
controlled the rights to his or her w o r k for twenty-eight years , and 
could apply to renew the copyright for another fourteen years. H o w 
ever, survivors could not apply for the fourteen-year extension. This 
concerned Twain because h e feared his daughters would not be able to 
live as comfortably as they had in their youth without his royalties. 
Twain testified before a 1906 congressional committee in support of a 
bill that w o u l d have extended the duration of protection to the lifetime 
of the author plus fifty years . However , as " T h e Great Republic 's Peanut 
S t a n d " shows, Twain actually favored perpetual copyright protection 
that w o u l d reward his heirs or estate forever. 

" T h e Great Republ ic 's Peanut S t a n d " is a dialogue between a sena
tor and a " W i s d o m Seeker," w h o is Twain himself . The senator holds the 
classic American republican opinion that a book should enter the pub
lic domain after the law has granted its author a reasonable monopoly 
on its sale and distribution. The theory behind that policy, as expressed 
in the U.S. Consti tution and every major copyright law enacted b y Con
gress until 1998, is that the public will benefit f rom cheap editions of the 
best books , yet authors will still h a v e an incentive to produce n e w 
books . This economic argument , as expressed b y political phi losophers 
and policy makers from A d a m Smith to James Madison to most of 
Twain's contemporaries , irked Twain . 7 3 

Through his " W i s d o m S e e k e r " voice, Twain picks at the premises of 
the argument and demands empirical evidence that l imiting copyright 
does in fact produce cheap books and benefit a reading public . Twain 
appeals to the European droit moral, droit d'auteur, or " m o r a l r ights , " 
theory of copyright . Twain concurs with such natural law theorists as 
William Blackstone and Will iam Wordsworth, and pits himself against 
realists like James Madison, Thomas Jefferson, Lord Macaulay, and 
A d a m Smith. Copyright in Europe evolved as a w a y to reward artistic 
and authorial contributions to culture, not as the result of a utilitarian 
bargain among authors, publishers, and the public , as it did in the 
United States. Nations that have a tradition of protecting " m o r a l r ights" 
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tend to limit the uses to which copyrighted expression can be put. These 
nations tend to limit fair use, revisions, and parody. The p e n u m b r a of 
moral rights is v iewed as part of the author ' s powers b y virtue of creat
ing something. They f low from the author ' s pen, regardless of whether 
they enrich the publ i c . 7 4 

By 1898, at the age of sixty-three, Twain w a s m u c h more of a " w i s 
dom g i v e r " than a "seeker , " and in the dialogue itself the w i s d o m 
seeker almost immediate ly abandons any Socratic distance and j u m p s 
in with his conclusions ready, to b ludgeon the senator with his experi
ence and knowledge of both the writ ing and publishing professions. By 
page 4 of the manuscript , the w i s d o m seeker has tired of his teasing 
questions and the senator ' s stock answers . He s imply declares that hav
ing an expirat ion date on a book 's copyright destroys any chance for it 
to be republished in a cheap and accessible form. 

SENATOR: There is a reason for limiting copyright, and a sound 
one. Justice to the author demands that h e shall h a v e a fair 
return for his labor; justice to the public demands that the 
b o o k shall b e their property afterward. 

WISDOM SEEKER: They have perpetual ownership, then—the 
thing denied to the author as being against publ ic policy? 

S: Yes. 
WS: H a v e they earned this? 
S: It is not a question of earning; they have a right to take what 

they will. 
WS: I understood you to say that justice demanded that the 

property be delivered to them. Have you shifted your ground? 
S: This is quibbling. 
WS: Call it so. I a m satisfied if you are. There is a reason for 

turning the property over to the public? W h a t is it? 
S: The public advantage. 
WS: They get an advantage, do they? 
S: Certainly. 
WS: H o w ? 
S: T h e y get the book cheaper. 
WS: W h a t makes you think that? 
S: It isn't a matter of thinking; I k n o w it. 
WS: H o w do y o u k n o w it? 
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S: It s tands to reason that a b o o k w h i c h is not saddled with a 
royalty can be i ssued at a cheaper rate than w h e n it is so 
saddled. 

WS: So it is theory you are going upon, not fact? 
S: Facts are not n e e d e d in such a plain case ; they w o u l d be 

s u p e r f l u o u s . * 7 5 

In this passage the senator is expressing the classic republican argu
ment that cheap books can spread literacy and encourage public dis
cussion. But Twain then turns that argument on its head . In the next 
passage of the dialogue, Twain relies on an empirical line of question
ing to deflate the senator ' s republican theory. He also introduces the 
rather w e a k argument that the lack of copyright protect ion is the cause 
of the failure of so m a n y books to find a will ing publisher. 

S: A b s e n c e of copyr ight resurrects m a n y a d e a d b o o k a n d re
stores it to life a n d c irculat ion—to the advantage of the 
public . 

WS: And the publisher. 
S: W m . T. Stead has restored two or three hundred dead books 

to life in England, and has sold mill ions of copies at a trifling 
price. 

WS: W h y did the books die? 
S: I do not know. 
WS: Expiration of copyright killed them. W h e n a selling book ' s 

copyright dies, a n u m b e r of publishers take it up and issue 
a single edition of it; they skim the cream, then drop it, 
running n o further risks wi th it. It ceases f rom being adver
tised. It drops out of the public notice and is forgotten. All in 
five years—possib ly in two. The book is lost to the public ; 
whereas in some cases it might have lived fifty years longer 
under copyright protection. In seizing the property, the pub
lic robbed both itself and the author ' s children, and gained 
an advantage for nobody. In Europe, Tauchnitz, w h o s e cheap 
and beautiful paper editions you are acquainted with, still 
goes on steadily selling, to this day, a n u m b e r of foreign 
books which died in their o w n countries years ago w h e n 
copyright protection failed t h e m . * 7 6 
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Twain argues here that wi th extended copyright protection, an author 
or his or her family might have an incentive to seek out a will ing pub
lisher. Without such an interested agent, Twain asserts, the publisher 
will s imply assume there is no market interest in most books . Twain 
pushes the senator to consider those authors w h o have been able to 
keep their books in print, despite having no financial reward for them 
once they enter the public domain. 

In this dialogue Twain makes an overt appeal to a sense of Ameri 
can cultural inferiority prevalent at the very d a w n of w h a t w a s to be its 
imperial age. Within two years , of course, Twain w o u l d lose faith in any 
sense of " A m e r i c a n Civil izat ion" as a fact or goal. Still, as h e showed in 
his congressional tes t imony in 1906, he was not above exploiting the 
imperialist and nationalist rhetoric to foster public support for the ex
tension of copyright protect ion . 7 7 

T h e senator has one m o r e w e a p o n to use in support of a l imited 
term of copyright . The senator appeals to the arguments that Lord 
M a c a u l a y m a d e in the Brit ish par l iamentary debate over copyright in 
1841 . T h o m a s Babington M a c a u l a y l ived f rom 1800 to 1859. H e is best 
k n o w n as an essayist and historian, but h e also b e c a m e a minister of 
Par l iament in 1830, a n d establ ished his p o w e r s as an orator in the Re
form Bill debates . As a historian, h e is r e m e m b e r e d for wri t ing The 
History of England from the Accession of James II, w h i c h w a s publ ished 
b e t w e e n 1848 a n d 1862, a l though h e left the fifth v o l u m e unf inished 
at his death. Dur ing debates over extending copyright protect ion for 
British authors , M a c a u l a y fought a proposal to grant Brit ish authors 
copyright protect ion for the life of the author plus sixty years , as the 
French l a w did, and succeeded in retaining the twenty-e ight-year 
term then in effect. 

Macaulay skillfully shifted the issue from one of property rights 
and rewards to one of m o n o p o l y p o w e r and taxation. A copyright is 
functionally a temporary but necessary m o n o p o l y for an author, h e as
serted. Only one publisher m a y market a work . This m o n o p o l y neces
sarily increases the price of the book above the market value of older 
works already in the public domain. The difference between the sale 
price of the monopolist ical ly publ ished book and a similar public do
main book (subject to downward price pressure if more than one pub
lisher has issued it) is the " t a x " the author demands from the reader. As 
with all taxes, the liberal Macaulay argued, it should b e h igh enough to 
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accomplish its incentive purpose , but not a p e n n y higher. N o r should it 
last a day longer, he a r g u e d . 7 8 

S: Didn' t Macaulay m a k e one [an argument for l imited copy
right duration]? 

WS: N o . Very far from it. H e left out the essential fac t—and 
there is only one: that 999 out of every 1,000 books die long 
within the copyright limit; and h e left out the argument that 
it is pueri le in a nation to degrade itself to the meaning of a 
solemn law to steal the remaining book. 

S: Macaulay convinced a Parl iament that wanted to raise the 
limit to 60 years. 

WS: A Parl iament of what? Publishers? No, s ir—a Parl iament 
of statesmen. A Parliament of publishers w o u l d have laughed 
at him. 

S: H o w do y o u come to k n o w so m u c h about this matter? 
WS: I k n o w the secrets of both sides. I bought m y knowledge , 

and paid cash for it. 
S: H o w ? 
WS: I f inancially backed a publishing house ten years. 
S: Certainly you ought to k n o w something about it. 
WS: Speaking within the bounds of m o d e s t y — I h o p e — I claim 

to k n o w as m u c h about it as any m a n alive; and a good four 
times as m u c h as Macaulay divulged. He m a y have di
vulged all he knew, for he was but a mere author, after all, 
but back of his data lay the essential thing, and that was not 
brought to light. 

S: If Macaulay h a d kept s t i l l— 
WS: England w o u l d have raised the limit to 60 years and we 

should have fol lowed suit. 
S: Would 60 years satisfy you? 
WS: N o . It w o u l d merely do what the present limit d o e s — 

cover the life-time of 1 b o o k in 1,000, and no more . A n d 
when that b o o k has l ived 60 years, the chances are very good 
that it will live 40 more . I detest the principle. A limit whose 
only possible function is to provide for the stealing of 1 book 
in 1,000 is a childish and dishonorable thing, and a paltry 
business for a great nat ion to be engaged i n . * 7 9 
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Here Twain, after disposing of Macaulay b y questioning whether the 
public ever enjoys " t a x rel ief" from a w o r k entering the public domain, 
takes a firm stand in favor of perpetual copyright protection, a position 
he k n e w w o u l d never enjoy widespread support . 

Twain also acknowledges that such a proposal could not pass con
stitutional scrutiny, because the U.S. Constitution specifically required 
patents and copyrights to be " for l imited t imes . " Small obstacles like 
constitutionality did not dissuade Twain from outlining for the senator 
an elaborate system of rewards and incentives that h e bel ieved would 
maximize the n u m b e r of books in circulation, minimize their prices, 
and stabilize the earnings of authors and their families. 

W S : As a beginning, I would a m e n d the law and m a k e copy
right perpetual . 

S: G o on. 
WS: Next , I w o u l d introduce a 20-year s t a g e — t o this effect. 

W h e n a copyr ight h a d b e e n in force 20 years , I w o u l d re
quire the publ isher to issue a cheap edit ion, and keep it al
w a y s o n sale. 

S: How cheap? 
WS: One-eighth of the retail price of the book 's cheapest exist

ing edi t ion . * 8 0 

Since Twain has already evaded the restrictions of Article 1 of the Con
stitution, nothing stops h i m from advocating a proposal that w o u l d vi
olate the First A m e n d m e n t as well . Therefore, h e declares h e would 
have Congress force publishers to produce books regardless of content 
or market demand. 

WS: Very well . O n N e w Year 's Day, authors and publishers 
w o u l d all start fair, without partialities for anybody. The old 
lot of authors n o w long before the public , and the n e w lot, of 
recent fame, could issue books under perpetual copyright, 
and sit d o w n and observe results. It will be like surface min
ing. H a v e you ever been a surface miner? 

S: N o . 
WS: Well, it is like this. The boys lock to the n e w gold field, and 

each stakes off a claim for himself , under the conditions pro
vided b y the laws of the camp. A claim 20 feet square, let us 
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say. At the end of a couple of months it will turn out that 
Jones and Brown have struck it very rich, Robinson, Peters 
and Walker fairly rich, several others achieve "grub money, " 
and nothing more . It has been a matter of luck, in all c a s e s — 
no one k n e w what w a s under the ground. N o w if those min
ers were stupid and unjust, their camp- law w o u l d limit 
c laim-ownership to a specific term, and w h e n the term w a s 
up the unlucky ones could rush in and dig gold in the fortu
nate claims of Jones , Brown, Robinson, Peters and W a l k e r — 
but they don' t do that; only stupid and unfair copyright laws 
do that. Would Jones , B r o w n and Co. like that k ind of camp 
law? Necessari ly not . Then w h y should a publ isher w h o has 
stumbled upon a fortunate book like it? 

S: I suppose he shouldn't . 

WS: Of course he shouldn't . M y proposed law starts at the pub
lishers level. At the end of 20 years , all w h o have chanced to 
strike a rich book in the meant ime are left in its undisturbed 
possession. 

S: Summarized , your l a w — 
WS: Would benefit the publisher, because it w o u l d protect his 

valuable books from raidings and destruction at the end of a 
term. It would benefit the author b y giving h i m perpetual 
ownership in his property in place of a mere leasehold. It 
would benefit the public because it w o u l d compel cheap 
publication, and cut d o w n the term for the delivery of it b y 
22 years. It w o u l d benefit the national literature, also, b y en
larging its permanent vo lume; for it w o u l d enable some 
books to continue in life which would be hust led to death 
and flung a w a y at the end of the term under the present evil 
sys tem.* 8 1 

Twain's use of a mining analogy works for h i m on several levels. First, 
mining reflects Twain's second exposure to theories and practices of 
property and ownership (the first being slavery) . Secondly, it is charac
teristically American. It generates images of daring entrepreneurs on 
the frontier. To achieve a provincially European goal, having the state 
and society appreciate and reward the author as a cultural and political 
hero, Twain uses American tools. By triggering images of adventurous, 
hardworking, and brave miners (an image he humorous ly exploded in 
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Roughing It) exploiting the seemingly limitless supply of land in the 
American West, he makes copyright seem like a case of s imple dis
tributive justice, rather than the complexly balanced policy it really is 
and w a s . Most significantly, though, Twain 's use of the mining analogy 
solidly situates copyright theory as a matter of property rights, which 
in Twain's t ime w a s not always the locus of debate. For Twain, copy
right w a s for benefit of the author, his ideal of a cultural entrepreneur, 
whereas for Madison, Macaulay, and the predominant b o d y of Ameri 
can case law up until the end of the twentieth century, copyright w a s 
for the good of the public , a necessary evil to provide an incentive for 
creativity. 

T W A I N ' S L E G A C Y 

In April of 1900, two years after working through his arguments in " T h e 
Great Republic 's Peanut S t a n d , " Twain appeared before a select com
mittee of the Ho u s e of Lords. Using tight summaries of the points he ad
umbrated in the 1898 dialogue, Twain m a d e the case for perpetual 
copyright. But he took it one step further. Twain declared that there is 
no difference between the role of ideas in copyright and the role of ideas 
in real property. " T h e limited copyright makes a distinction between an 
author ' s property and real estate, pretending that both are not created, 
produced and acquired in the same way. The m a n w h o purchases a 
landed estate had to earn the m o n e y b y the superiority of his intellect; 
a b o o k is the result of an author ' s o w n brain in the s a m e m a n n e r — a 
combinat ion and exploitation of his ideas . " This is an o d d and specious 
argument. Certainly the person writ ing a check for a piece of land could 
have inherited the money. The person could have fraudulently pre
sented a loan application to a bank. The person could have stolen the 
money. Of course, stealing is often an exercise of intellect as wel l , at least 
as m u c h as recording a story told b y M a r y A n n Cord. The Ho use of 
Lords was not s w a y e d . 8 2 

Twain in 1900 col lapsed the idea/express ion d ichotomy in a w a y 
no one before or s ince has tried to do: b y at taching ideas to all forms 
of property, instead of c la iming that there is a property right inher
ently at tached to ideas themselves . The o n l y explanat ion for this is 
that the ideal real property, to Twain, w a s still a mine . To b e a success
ful miner, one h a d to h a v e a c lue, do s o m e work , a n d get lucky. To 
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Twain, ideas , albeit sha l low and dry, lay b e h i n d the si lver mines of 
Nevada . 

Twain testified before a U.S. congressional committee once more in 
1906, this t ime in support of a complete revision of copyright law that 
would h a v e stretched the duration of protection from twenty-eight 
years, renewable for another fourteen years , to the lifetime of the author 
plus fifty y e a r s . 8 3 "I think that w o u l d satisfy any reasonable author, be
cause it w o u l d take care of his children. Let the grandchildren take care 
of themselves , " Clemens said. He invoked a valorization of authorship, 
and noted that the legislatures of western nations have betrayed the 
noble class. " T h e y always talk handsomely about the literature of the 
land, a lways what a fine, great, monumenta l thing great literature is, 
and in the midst of their enthusiasm they turn around and do what they 
can to discourage i t . " 8 4 

Congress fai led to pass the bill Twain supported in 1906, w h i c h 
proposed that the durat ion of copyright extend through the life of the 
author and for fifty years more . Congress , largely because the Const i 
tution forbids it, has never suppor ted perpetual copyright in any 
form. The copyr ight bill of 1909 did get past Congress . President Wil
l iam H o w a r d Taft s igned i t . 8 5 The " l i fe plus 50 y e a r s " provis ion, h o w 
ever, did not survive commit tee scrutiny. Publ ishers h a d more politi
cal power , and they bes ted the authors . T h e two sides did forge a 
c o m p r o m i s e of sorts that e x p a n d e d protect ion. The 1909 l a w set the 
durat ion at twenty-eight years , w i t h a renewal for twenty-e ight more 
years . C lemens w a s not upset b y the change , however . H e wrote in a 
1909 letter to Senator C h a m p Clark, one of the bi l l ' s sponsors , " I s the 
n e w copyright l a w acceptable to m e ? Emphatical ly , y e s ! " C l e m e n s 
w a s satisf ied with even a modera te extension of the durat ion. " A t 
las t—at last a n d for the first t ime in copyright h i s t o r y — w e are ahead 
of England! A h e a d of her in two w a y s : b y length of t ime and b y fair
ness to all interests c o n c e r n e d . " 8 6 

Twain might h a v e been pleased wi th the m o v e m e n t of copyright 
protect ion through the twent ie th century, as wel l . T h e 1976 copyright 
law, to w h i c h the Uni ted States adhered until 1998, m a d e the durat ion 
of protect ion life of the author plus fifty years . In 1998, Congress ex
tended the durat ion to seventy years b e y o n d the life of the author 
and granted all current copyrights twenty more years . W h i l e Twain's 
argument from an appeal to property rights and a sense of justice 
has p e r s u a d e d Congress to extend the durat ion of the law, f e w of the 
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expansions of copyright in the twent ie th century w o u l d have pleased 
early republ icans such as Madison . 

By emphasiz ing the property rights of the author as the paramount 
purpose of copyright law, the United States has g r o w n closer to Europe 
in copyright phi losophy over the twentieth century. But b y doing so it 
has jeopardized the idea/expression dichotomy, public domain, fair 
use, open access to information, and the ability to freely satirize, parody, 
or comme nt on an existing work . The United States w a s at the end of 
the twentieth century on the verge of complete ly rewrit ing its copyright 
f ramework and abandoning any sense of public good inherent in it. A 
century after Twain wrote " T h e Great Republic 's Peanut S t a n d " in the 
Austr ian mountains , his nat ion of birth w a s finally will ing to grant h i m 
far more than h e asked for, and far more than he or w e n e e d . 8 7 

But Twain could not have k n o w n in 1898 or 1906 or 1909 what such 
a rhetorical shift w o u l d m e a n a hundred years later. He could not have 
foreseen (although perhaps careful readers of A Connecticut Yankee in 
King Arthur's Court might argue) the globalization of markets for cre
ative and information-based products and the reductions in the costs of 
duplication and transmission that the last half of the twentieth century 
has produced. We can speculate, however , that Twain w a s able to hold 
seemingly contradictory notions of creativity and copyright because 
through most of his professional writ ing career h e maintained healthy 
distinctions between piracy and plagiarism and between ideas and ex
pressions. Only near the end of life and career did self-interest win out 
and trump his concern for future authors and artists. M a r k Twain's 
shifting thoughts on copyright parallel the disturbing trends in Ameri 
can copyright policy in the twentieth century. 
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SOME PEOPLE C O N S I D E R E D Groucho M a r x and his brothers thieves. 
M a n y comedians w h o h a d their start on the vaudevil le stage partici
pated in the age-old habit of act appropriat ion and joke stealing. Every
b o d y did it, but the Marx Brothers got caught a few t imes. They were 
more commercial ly successful in their transition to the film m e d i u m 
than most of their peers were . In m a n y w a y s , they were bolder than just 
about any comics , then or since. Because of their audacity, or perhaps 
their carelessness, Groucho Marx , his brothers, their writers , and their 
studio were forced to defend at least three major copyright infringe
ment suits in their careers. It 's clear that the M a r x Brothers, despite 
their creative comic genius, relied heavi ly on the works of others for 
their success . 1 

By the 1980s, the M a r x Brothers ' legacy, reputation, and b o d y of 
work h a d solidified to such a degree that they became the plaintiffs be
hind lawsuits , instead of the targets of them. In 1979, one of the Marx 
Brothers ' most successful fi lms for Paramount , Duck Soup (1933), was 
among the pictures that movie studios cited in their unsuccessful suit 
against Sony Corporat ion to prevent the sale of Be tamax machines for 
h o m e video taping. Three years later, a federal court of appeals heard a 
complaint b y Groucho Marx Productions Incorporated against a dra
matic production c o m p a n y that h a d used likenesses of the Marx Broth
ers in a Broadway play called A Day in Hollywood/A Night in Ukraine. 
Claiming that the deceased Marx Brothers h a d assigned the rights to 
their l ikenesses to the company, Groucho M a r x Productions tried to en
force a perpetual monopoly on the characteristics of its namesake : the 
painted mustache , elongated gait, slick hair, cigar, and glasses. The 
court ruled against Groucho M a r x Productions, but the case remains an 
example of h o w valuable the M a r x Brothers are as commodit ies long 
after they h a v e ceased being creators—or borrowers . 2 
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L E A R N I N G FROM T W A I N , T A K I N G FROM T W A I N 

Although M a r k Twain m a d e loud and frequent pronouncements about 
copyright law, h e never seemed overly concerned with its effects on any 
industry except literary publishing. Amer ican copyright law h a d cov
ered books , maps , and charts since 1790, engravings and printed musi
cal composit ions since 1831 , photographs since 1865, dramatizations 
and translations since 1870. But in the last decade of the nineteenth cen
tury and the first decade of the twentieth century, the w o r k of Thomas 
Alva Edison and others h a d opened up commercial possibilities for 
recorded music and moving pictures. Before the 1909 copyright revi
sions, the codified law did not deal with these n e w technologies, al
though occasionally courts s a w fit to expand the law to n e w media . 
Even in the 1909 copyright law, motion pictures were left off the list of 
protected media . Al though Twain w a s a great fan and friend of Edison 
and a bit of a technological maven, h e did not seem to be interested in 
the storytelling potential of film in the last years of his life. Nor w a s 
Twain concerned wi th the effects of copyright o n "der ivat ive w o r k s , " 

Be tween 1938 and 1979, Groucho M a r x and the M a r x Brothers 
went from being " copyr ight -poor , " having to take or borrow material 
from others , to be ing "copyr ight - r i ch , " even after death. Dur ing that 
s a m e per iod, the mot ion picture industry as a w h o l e exhibi ted this 
p h e n o m e n o n as wel l . At its birth, the fi lm industry h a d an inter
est in a l lowing free a n d easy adaptat ion of w o r k s from copyright-
rich l i terary authors , such as M a r k Twain a n d Jack London . As the 
industry grew more lucrat ive a n d screenwriters a n d directors more 
creative, s tudios found themselves on the plainti f f 's s ide in copy
right suits . But gett ing copyright-r ich has not altered all of the be
haviors of H o l l y w o o d execut ives . T h e y still somet imes act as if they 
are copyr ight -poor as a w a y to get "copyr ight - r i cher , " or just plain 
richer. Even in the late 1990s, the f i lm industry w a s still trying to 
have it bo th w a y s , easi ly exploit ing nonf ic t ion w o r k s or stories 
from the publ ic d o m a i n whi le lobbying for increased international 
and domest ic copyright protect ion for their f inished products . This 
chapter traces that shift: h o w the mot ion picture s tudios—like M a r k 
Twain and other A m e r i c a n authors before t h e m — m a d e themselves 
copyright-r ich. 
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works in media such as stage and screen that were s o m e w h a t based on 
previously copyrighted works such as novels . 3 

Twain, however , w a s one of the earliest authors to have w o r k used 
as the basis of a narrative film. In 1909, the penult imate year of Twain's 
life, his short story " T h e Death D i s k " became the subject of one of the 
earliest one-reel dramas b y the film pioneer D. W. Griffith. Between the 
years 1908 and 1913, Griffith produced, directed, and often wrote a se
ries of one-reel fi lms for the American Mutoscope and Biograph Com
pany. During this t ime, Griffith built on the emerging art of narrative 
film and took it to n e w creative heights . Before he changed American 
f i lmmaking forever wi th his authorized 1915 production of Thomas 
Dixon's The Clansman, retitled The Birth of a Nation, Griffith retold sto
ries writ ten b y other authors without permission. 

" T h e Death Disk , " publ ished first inHarper's Monthly in 1901, is the 
tale of a little girl whose father is a colonel in Oliver Cromwel l ' s army. 
Throughout the tale, the little girl is too innocent to realize that 
Cromwel l is considering sentencing her dear father to death for dis
obeying orders in battle. In a strange twist, Cromwel l meets the child 
and invites her into his court. He then offers the girl three w a x disks, 
one red, two white . He instructs her to give one disk to each of the three 
colonels seated before h im. She decides that the prettiest disk, the death 
disk, should go to her father. After Cromwel l explains that she has sen
tenced her o w n father to death, the girl pleads with the Lord Protector 
and invokes a pledge he h a d m a d e to obey her wishes . Cromwel l spares 
the colonel 's l i fe . 4 

The story is s imple and short. It occurs in two scenes: the h o m e and 
the court. It has only four speaking parts: the parents, the child, and 
Cromwell . Griffith's film, of course, h a d no " s p e a k i n g " parts as w e 
k n o w them. The dialogue w a s s imply words f ramed on a black screen. 
The action was pure pantomime. But Griffith m a d e several major 
changes to the story w h e n he got hold of it. In his film, which w a s reti
tled The Death Disc, Griffith m a d e the little girl 's family Catholic victims 
of Cromwel l ' s tyranny, not faithful m e m b e r s of Cromwel l ' s radical 
Protestant m o v e m e n t as in Twain's story. Still, the family remains hap
pily intact b y the end of the one-reel picture . 5 

The degree to which w e can claim Griffith " t o o k " the story from 
Twain is unclear. Griffith spelled the title slightly differently. Nothing in 
the bulletin that advert ised the film declared that the story was b y 
Twain, whi le other Biograph bulletins often c la imed that their stories 
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were from wel l -known authors such as George Eliot, Charles Dickens, 
Leo Tolstoy, James Fenimore Cooper, and Alfred Lord Tennyson. A n d , 
as noted, Griffith m a d e substantial changes to the circumstances of the 
family in the story. Still, Twain's short story seems to b e the most likely 
source of the plot for the film. 

Twain first came across the idea for a Cromwell ian execution b y lot 
in 1883 whi le reading Thomas Carlyle 's f ive-volume Oliver Cromwell's 
Letters and Speeches. Carlyle gives a one-paragraph account of Cromwel l 
facing two Welsh colonels and a drunken colonel from Pembroke . A c 
cording to Carlyle, Cromwel l ordered: " D e a t h however shall be exe
cuted only upon one of them; let the other two be pardoned: let them 
draw lots which t w o . " Two of the paper lots had the words "Li fe Given 
b y G o d . " The third lot w a s blank. After the prisoners refused to draw, 
Cromwel l asked a child to m a k e the choice. The drunken colonel from 
Pembroke w a s shot soon after he received the blank paper. In Carlyle 's 
account, there w a s n o plea from a cute child, no h u m a n e change of heart 
b y a sentimental Lord Protector, and the death warrant w a s issued by 
paper, not w a x disk or disc . 6 

Twain declared an interest in writ ing a Cromwel l ian tragedy in his 
notebook in 1883. He also wrote to Will iam Dean Howel ls later that year 
suggesting that they collaborate on a story about such a fatal lottery. 
Twain finally got around to writ ing " T h e Death D i s k " in 1899 whi le vis
iting London. Harper's Monthly Magazine publ ished it in December 
1901. Twain included the story in three collected vo lumes in his lifetime: 
A Double-Barrelled Detective Story (1902), My Debut as a Literary Person 
(1903), and The $30,000 Bequest and Other Stories (1906). Twain had the 
story dramatized at Carnegie Hall in 1902 as The Death Wafer. W h e n 
Twain died in 1910, one publ ished eulogy declared " T h e Death D i s k " 
among his finest stories. So whi le the idea of execution b y lot might 
have spread from Carlyle 's history into the public consciousness by 
1909, it is l ikely that the plot device of a darling child first giving the 
prettiest w a x disk to her father and then pleading for his life probably 
came from Twain himself . If nothing else can be credited to Twain, the 
title of the story can. 7 

So w e k n o w that Griffith and Biograph decided to produce a film 
version of a story set in Cromwel l ' s t ime, about a father w h o w a s sen
tenced to death b y lottery. Let 's assume that Griffith failed to seek or se
cure permission from either Twain or Harper Brothers. Perhaps to cover 
himself , Griffith changed some central e lements of the story, changed 
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the spelling of the title, and declined to ment ion Twain's n a m e any
where in the advert isements for the film. H a d Griffith infringed on 
Twain's copyright? By the e n d — e v e n the middle—of the twentieth cen
tury, certainly a court w o u l d have ruled that he had. But film rights and 
what have become k n o w n as "derivat ive w o r k " rights were far from es
tablished in the first decade of the century. The idea/expression di
chotomy was strong enough in 1909 to support such a bold move . 

Examining the dynamic of " t a k i n g , " or "borrowing , " a story and 
shifting it across media and technologies reveals s o m e troubling ques
tions. W h a t is so "der iva t ive" about Griffith's borrowing a plotline, 
character types, and a handful of phrases from a wel l -known literary 
work? Presenting a short story in almost silent pantomime with limited 
dialogue cannot be an easy creative feat. At what point does Griffith's 
"va lue a d d e d " exceed that of the writer? H o w m u c h of the short story 
derived from folk tales or stories orally related? H o w m u c h of the orig
inal w o r k derived from previously copyrighted w o r k that had since 
lapsed into the public domain as copyrights expired? Isn't all creative 
work, w h e n it comes right d o w n to it, derivative? Is a plot an idea or an 
expression? H o w about a plot device? Is a character an idea or an ex
pression? What sort of l ine should the law draw to max imize the 
amount and quality of creative expression that are available to the pub
lic? All of these questions, during Griffith's t ime, lacked answers . There 
was s o m e conflicting case law that dealt wi th derivative works such as 
translations and dramatizations, but the lines were fuzzy and the n e w 
m e d i u m of film so radical that it w a s unclear h o w well those precedents 
would apply. Even today, there is more confusion than clarity about 
these quest ions. 8 

Did Twain infringe on Carlyle 's work? The s imple answer is no. 
Carlyle died in 1881, and so according to British law at the t ime, all his 
British copyrights still in effect at the end of his life entered the public 
domain b y 1888, seven years after his death. The first edition of 
Cromwel l ' s letters came out in 1845, so it would have entered the pub
lic domain in 1887, forty-two years after publication. Carlyle w o u l d not 
have enjoyed American copyright because he publ ished before 1891. 
But even the long hypothetical answer—pretending that Carlyle 's heirs 
did s o m e h o w retain rights to his w o r k as late as 1901—is probably no. 
Twain recycled only the germ of the plot, the execution b y lot. Carlyle 
might or might not h a v e related a historical event in the text of his 
comments on Cromwel l ' s letters. But Carlyle offered readers only 109 
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words in five sentences. Carlyle did not even reveal the sex of the child 
w h o drew the lots, or Cromwel l ' s motivat ion for executing one of the 
colonels. Twain took the paragraph from Carlyle 's comments (which 
he cited as his inspiration w h e n he publ ished " T h e Death D i s k " ) and 
added characters, dialogue, setting, pathos, motivation, and tension to 
the story. Carlyle narrated an event. Twain wrote a story. Still, Griffith 
derived his film from Twain's work , and Twain derived his w o r k from 
Carlyle. The only difference is the extent of change—the value added by 
each subsequent creator. 9 

Under a strict interpretation of the idea/expression dichotomy, 
Twain could control only the specific expressions of his story, such as 
character names , phrases , dialogue, and descriptions. The ideas, such 
as plot devices, events, motivations, and resolutions, w o u l d be free for 
any " second taker " to use to create new, albeit derivative, works . There
fore, the strictest reading of the idea/expression dichotomy would 
support the thinnest possible copyright protection. 

But w o u l d w e want the wor ld ' s film industry (or any industry) to 
have that m u c h license? Such a high, s turdy wall be tween idea and ex
pression w o u l d reduce the financial incentive for authors to write books 
at all. For m a n y authors, mot ion picture rights can b e more lucrative 
than book rights. If film production companies could just tweak the de
tails and alter the dialogue of a story like Mario Puzo's The Godfather, 
they w o u l d m a k e movies that strongly resemble wel l -known stories 
without giving credit or compensat ion to the original author. Serious 
fiction (and nonfiction) writers w o u l d lose out. M a n y commercial ly 
successful authors , such as Puzo, w o u l d skip the book-writ ing process 
and just write screenplays. Occasional books w o u l d derive from films, 
but rarely the other w a y around. The wor ld w o u l d have fewer books , 
poorer authors, and cheaper films. Such an incentive structure (or lack 
thereof) w o u l d be counterproductive and would fail to enforce the con
stitutional mandate " to promote the sciences and useful ar ts . " Indeed, 
the film industry as w e k n o w it could not operate efficiently without 
some measure of " idea protect ion." 

However , once the wall be tween idea and expression in the film 
industry crumbled to rubble, the transference of content from one 
m e d i u m to another justified absurd levels of copyright protection. This 
e x t r e m i s m — " t h i c k " copyright protect ion and its general chilling effect 
on the use of previously expressed ideas—has impeded creativity as 
well . M a n y of the habits of the Amer ican mot ion picture industry de-
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rive f rom Griffith's improvised legal moves , and have ensured that the 
wall be tween ideas and expressions has eroded quickly. This erosion 
has generally, but not exclusively, worked in the mot ion picture indus
try's favor. 

ED ISON 'S A D V E N T U R E S W I T H PATENTS 
A N D C O P Y R I G H T S 

Occasionally, the distinct fields of intellectual property law intersect. 
It's a more c o m m o n p henomenon at the end of the twentieth century, as 
companies struggle to defend market share through lawsuits over 
t rademark and copyright, or computer companies try to protect their 
products through a combinat ion of trade secrets, contracts, copyrights , 
and patents . But early in the twentieth century, such crossover rarely 
occurred. Books were books and printing presses were printing presses, 
and rarely did their controversies intersect. One exception w a s in the 
gestational film industry. It concerned the efforts b y Thomas Edison to 
monopol ize nearly every segment of it. Edison's experiences serve as a 
model for h o w later barons such as Bill Gates tried to create unnatural 
monopol ies b y manipulat ing copyrights , patents , contracts, and access 
to technology and works . Both patent and copyright law limit competi
tion and therefore increase or at least stabilize prices for a product or 
service. Patents and copyrights are the only constitutionally mandated 
monopol ies , created wi th the recognition that unfettered competit ion 
would drain creators of their financial incentive to create. 

Thomas Edison k n e w the patent system well b y the t ime h e began 
capitalizing on the idea of mass-marketed motion pictures. O n e of Edi
son's assistants, Wil l iam K e n n e d y Laurie Dickson, perfected a v iewing 
machine in 1894 called the Kinetoscope. Edison licensed Kinetoscopes 
to a syndicate that placed them in departments stores, hotels, retail 
stores, and taverns around the country. They were a big hit, but their 
novel attractiveness soon wore off. Only one person at a t ime could 
view a Kinetoscope presentation, which w a s usual ly a s imple array of 
photographs that w o u l d simulate basic motion. So whi le the Kineto
scope exhausted its appeal , inventors in Europe and the United States 
were busy making film projectors that could m a k e mot ion pictures the 
equivalent of stage product ions . 1 0 

Edison himself introduced a projector, dubbed the Vitascope, just 
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two years after the Kinetoscope. Edison and his lab h a d not invented 
the Vitascope. A fel low n a m e d Thomas Armat had. Other inventors 
in France, England, and the United States were also producing early 
projectors in 1896. Edison s imply purchased the market ing rights to 
Armat ' s machine so h e could put his ample leverage in the marketplace 
behind it without fear of getting shut out. Soon theaters all over the 
world w e r e enjoying the competit ion between Edison's Vitascope and a 
French-produced projector. Then a third force entered the projector 
market : American Mutoscope Company, which introduced a projector 
called the Biograph. Edison's former employee Dickson h a d developed 
the Biograph. Its success angered Edison and hastened the c o m p a n y to 
change its n a m e to the Amer ican Mutoscope and Biograph C o m p a n y 
and later just the Biograph. The Biograph w o r k e d so well that it quickly 
displaced the projector competi t ion from vaudevil le theaters . 1 1 

Three companies—Edison, Biograph, and Vi tagraph—produced al
most all of the films released between 1895 and 1903. Not coincidental ly 
they also leased out the projection equipment needed to s h o w their 
films. F i lmmaking w a s still rather cheap, and most of the films were of 
actions such as trains approaching or people dancing. These companies 
m a d e most of their m o n e y from exploiting their projector patents . Soon, 
the lure of f i lmmaking proved attractive to small entrepreneurs. To get 
around Edison's patents on cameras and production tools, they either 
imported cameras from Europe or hacked them. S o m e became so good 
at hacking equipment that they started selling it, undercutt ing Edison's 
prices. So Edison fought back with a barrage of patent suits. Soon Edi
son's lawyers were claiming that anyone w h o shot, produced, mar
keted, or projected mot ion pictures w a s infringing on his original 
patents, going back to the Kinetoscope. Whi le the small film companies 
had generated the suits in the first place, Edison a imed for his larger 
competitors, Biograph and Vitagraph. Edison soon formed a brief and 
fragile all iance wi th Vitagraph, so Biograph remained his archrival for 
control of the motion picture industry. 1 2 

In a patent suit against Biograph, Edison found cold comfort . The 
court ruled that Edison could enjoy his patent for his camera , but Bio
graph could also defend a patent on its camera, w h i c h w o r k e d differ
ently. The industry could have been stifled b y this flurry of litigation, 
but the market w a s too lucrative for that to happen. Soon more minor 
players entered the film production and distribution practice, including 
such companies as Selig, Kalem, E s s a n a y and Lubin. 
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Edison's attacks on these newcomers generated the first mot ion pic
ture copyright case, Edison v. Lubin, in 1903. Congress had not seen fit to 
insert the words " m o t i o n pic ture" into the text of the copyright code, 
and w o u l d not until 1912. But Edison wanted to protect his studio's 
work with the same tenacity h e protected his inventions. Each t ime Edi
son released a film, h e sent it to b e registered as a photograph in the Li
brary of Congress . After all, his lawyers figured, a mot ion picture was 
nothing but a series of photographs projected on a screen. 

In one case, Edison's c inematographers h a d f i lmed the christening 
and launch of German Kaiser Wilhelm's yacht Meteor. Edison sent both 
the negative and positive print of the film to the Library of Congress . 
Somehow, a segment of the negative w a s separated from the reel, and 
Edison's competitor, S i g m u n d Lubin, acquired it. Lubin then m a d e a 
positive print of the launch and released it for public view. Lubin 's ar
gument in defense of his actions w a s simple: copyright law did not pro
tect mot ion pictures; and even if it did, nowhere on the frames of nega
tives did Edison leave the required copyright notice. 

At the trial court level, Edison lost. J u d g e Dallas asked the defini
tive question on which this suit w o u l d rest: " Is a series of photographs, 
arranged for use in a machine for producing them in a panoramic ef
fect, entitled to registry and protection as a p h o t o g r a p h ? " Then Dallas 
answered that question himself . Since 1865, w h e n Congress extended 
copyright law to photographs, Congress h a d not considered the pros
pect of a complete ly novel form of expression. Dallas wrote, 

That section [of the U.S. copyright code] extended the copyright sys
tem to "any" photograph, but not to an aggregation of photographs; 
and I think that, to acquire the monopoly it confers, it is requisite that 
every photograph, no matter how or for what purpose it may be con
joined with others, shall be separately registered, and that the pre
scribed notice of copyright shall be inscribed upon each of them, 

Dallas proc la imed that Congress m u s t alter the text of the l a w before 
courts could extend copyright protect ion to this n e w m e d i u m , this se
ries of photographs taken as a w h o l e . This ruling served to " s t i f f en" 
the interpretat ion of copyright as appl ied to f i lm and other n e w tech
nologies . If Dal las 's ruling h a d s tood until Congress changed the law 
in 1912, the mot ion picture industry w o u l d h a v e b e e n even more 
chaotic than it w a s . 1 3 



90 CELLULOID COPYRIGHT AND DERIVATIVE WORKS 

Edison, however , did not want to wai t for Congress to help him. 
Edison immediate ly appealed the case against Lubin to the Third Cir
cuit Court of Appeals . There he found judges willing to consider that 
the protectable "express ion" of a photograph is what viewers interpret 
from it, not the particular arrangement of the silver crystals on the cel
luloid substrate. In other words , what matters about a strip of film is not 
what it expresses f rame b y frame, because n o b o d y pays to see it f rame 
b y frame. People p ay to see the effect of running a series of f rames 
through a l ighted projector: the action o n the screen. They p a y for the 
effect of the technology, not the technology itself. In addition, the court 
ruled that b y removing the ability of film producers to profit from the 
copyright monopoly, the lower court h a d not done all it could to apply 
copyright law to " p r o m o t e the progress of science and useful ar ts . " 
Therefore, the court ruled, Edison's projected moving image of the 
Kaiser 's yacht leaving a harbor w a s protectable as one photograph 
under the copyright revision of 1 8 6 5 . 1 4 

One month before the Third Circuit Court of Appeals ruled on Edi
son's appeal of the lower court decision, another federal court ruled on 
a copyright suit that dealt directly with dramatizations, a n d obliquely 
with film representations and the idea / expression dichotomy. Hattie 
Delaro Barnes w a s a vaudevil le performer of some infamy. She wrote 
and copyrighted her stage show, entitled X-Rays of Society, in 1897. 
In the show, Barnes impersonated famous actors and actresses. Be
tween scenes, she w o u l d exit the stage to change costumes. During the 
changes, a projector s h o w e d scenes of her changing clothes in her dress
ing room and discussing the per formance with her assistants. 

By 1900, Barnes 's act w a s wel l -known in N e w York City and else
where for its mult imedia effects, humor, and bawdiness . That 's w h e n a 
theatrical manager n a m e d Edwin Miner decided to produce a show 
based o n Barnes 's style. Miner arranged for a thirty-six-inch-tall man, 
Adolf Zink, to perform similar scenes, pretending to be famous men 
and w o m e n . During the changes , Miner projected motion pictures of 
Zink changing in his dressing room. Zink performed different imper
sonations than Barnes, did not use her copyrighted script in any way, 
and used film of his o w n costume changes . Barnes sued Miner and 
Zink, hoping to convince the court that they had infringed on the copy
rights of both her dramatic performance and the photographs that 
m a d e up the costume changes. First, the court traced the similarities be
tween the performances . The similarities were significant. But they 
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were not necessari ly infr ingements . The court decided, however , that 
the differences between the acts were great enough to rule in favor of 
the defendants , Zink and Miner. " I t is apparent that the exhibition given 
b y the defendants is unlike that given b y the plaintiff, except that the 
general plan or plot of showing rapid changes of costume b y means of 
photographic films and the Kinetoscope [probably a Vitascope—a Kine
toscope w o u l d not project] is substantial ly the s a m e , " wrote J u d g e Ray. 
" T h e main idea and purpose of each performance is to exhibit to the au
dience b y means of moving pictures and the use of the Kinetoscope and 
a screen and darkened room a h u m a n being in nude or seminude con
ditions making quick changes of dress or cos tume. " Ray also expressed 
concern that such nudity might render Barnes 's copyright invalid any
way, because copyright law did not protect l ewd or obscene expressions 
at that t ime. Ray did express reservations about whether enforcing 
Barnes 's copyright w o u l d in fact " p r o m o t e the progress of science or 
useful ar ts . " But he put that issue aside. Ray decided to base the court 's 
ruling on the fact that the defendants did not take anything "substan
tial or mater ia l " from Barnes 's per formance , "except the mere idea of 
representing rapid changes of clothing b y a h u m a n b e i n g . " 1 5 

Also in 1903, Edison released a film that w o u l d increase the creative 
potential of film and raise the ante in its relationship with copyright 
law. Edison's studio m a d e the first American film to tell a story: The 
Great Train Robbery. An Edison employee n a m e d E d w i n S. Porter di
rected the film, w h i c h was longer (1,100 feet) than any previous Amer
ican production. Porter, unlike previous directors, did not just turn on a 
camera and ask his actors to m i m e actions and emotions . H e edited. The 
final product captivated audiences wi th a silent story of a holdup, an 
exciting pursuit , and a thrilling capture. All subsequent films had to tell 
good stories just to m a k e an impact on the public imagination. Edwin 
Porter, w h o would later hire a struggling writer and actor n a m e d David 
Wark Griffith to star in a film called Rescued from an Eagles Nest (1908), 
had raised the expectations of both moviemakers and their audiences . 1 6 

In 1905, the battle be tween Biograph and Edison spilled over from 
patent and distribution conflicts into copyright. That year, first Bio
graph, then Edison, m a d e films that depicted the s a m e slapstick com
edy routine. In both fi lms, a m a n places a personal ad in a daily N e w 
York newspaper . The m a n seeks an attractive w o m a n , and the ad re
quests that such a w o m a n appear at Grant 's Tomb to meet the man, w h o 
hopes to marry the w o m a n . First one w o m a n approaches him, then 
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another, then dozens more run toward him. The m a n runs. One of the 
w o m e n finally catches the m a n and forces h im at gunpoint to come with 
her. The Biograph production w a s called Personal. Edison's c o m p a n y 
was not so economical with its use of words , and entitled its version 
How a French Nobleman Got a Wife through the New York Herald Personal 
Columns. The court examined both films and determined that whi le the 
story w a s almost exactly the same in both, the angles of certain shots 
around Grant 's Tomb were different, and the subsequent chase scenes 
were shot in different locations: the Biograph scenes around N e w York; 
the Edison scenes in N e w Jersey. 

Edison's c inematographer defended himself b y telling the court, 

Each impression is a photograph of a pantomime arranged by me, and 
enacted for me at the expense of the owner of the film which I pro
duced. My photograph is not a copy, but an original. It carries out my 
own idea or conception of how the characters, especially the French 
nobleman, should appear as to costume, expression, figure, bearing, 
posing, gestures, postures, and action. 

Al lowing that prel iminary evidence indicated that Edison took only the 
idea for the film, not the specific expressions, from Biograph, Judge 
Lanning denied Biograph's request for an injunction against Edison. 
After Biograph failed to stop Edison from producing a film based on the 
same idea as one of its o w n films, it should be n o surprise that Biograph 
was brave enough to release The Death Disc four years later . 1 7 

By 1908, all the major players in the motion picture industry were 
yearning for stability and relief from rampant litigation. The fiercest ri
vals in the industry—including Edison and Biograph—sett led their dif
ferences that year b y forging the Mot ion Picture Patents Company, a 
trust of ten companies that o w n e d all the patents essential to movie
making. The trust w o u l d license the use of its patents only to each other. 
Eastman K o d a k colluded b y al lowing only trust m e m b e r s to b u y its 
film. The companies w o u l d use only distributors w h o agreed to their set 
price schedule and excluded independent fi lms. The theaters could 
show only Patents C o m p a n y films on Patents C o m p a n y projectors. But 
the most powerful w e a p o n the Patents C o m p a n y deployed was the 
lawsuit . It hired private investigators to w e e d out patent violators. 

The c o m p a n y drove most of the independents a w a y from the N e w 
Y o r k - N e w Jersey area, which w a s the center of the industry, to South-



CELLULOID COPYRIGHT AND DERIVATIVE WORKS 93 

ern California, where enforcement was looser and escape to Mexico 
possible. The survival of independents , and the establ ishment of Holly
w o o d , tempted some film distribution companies to defy the trust. Such 
an offense spurred the trust to create its o w n distribution company, 
which bought out or intimidated all but one of the smaller independent 
distributors. The sole survivor, Wil l iam Fox of the Greater N e w York 
Film Rental Company, fought back with an antitrust suit against the 
Patents Company. Fox w o n , and the trust disintegrated, but the domi
nant forces of the mot ion picture industry struggled for the rest of the 
twentieth century to limit competit ion through such practices as "vert i 
cal integrat ion" or " s y n e r g y . " 1 8 

Despite its formidable power, the Patents C o m p a n y set about starv
ing itself even before the courts killed it for good in 1918. B y 1914, pro
liferating independent movie product ion companies released more and 
more interesting films than ever before. There w a s too m u c h m o n e y at 
stake to p lay b y the playground rules. Ignoring popular sentiments, the 
trust companies showed little interest in developing stables of stars, 
training talented directors, and pushing the creative limits of film. The 
trust strived to market a uni form commodi ty the publ ic h a d to buy. By 
keeping the audiences ' expectations low, the trust companies h o p e d to 
keep their salaries and market ing costs low as well . They k n e w excel
lence and creativity would be costly o n the supply side, and free mar
ket competit ion w o u l d be expensive on the demand side. But the com
petition grew nonetheless , and so did creativity. In 1913, D . W. Griffith 
left a N e w York Patents company, Biograph, to form an independent 
c o m p a n y out in Hol lywood. Griffith's break with Biograph symbol ized 
more than ego and ambit ion. It emphatical ly showed that variety in a 
marketplace bolsters creativity, and thus promotes "sc ience and the 
useful a r t s . " 1 9 

THE S T R A N G E C A R E E R OF BEN-HUR 

One case that might have altered Biograph's plans to exploit Mark 
Twain's w o r k generated a ruling on appeal in March 1909, eight months 
before Biograph released The Death Disc. Ultimately, the case over a film 
version of the best-selling novel Ben-Hur: A Tale of the Christ did not 
deter either Griffith or Biograph. General L e w Wallace, a Union Civil 
War hero, wrote Ben-Hur in 1880. It sold at least two mill ion copies in 
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his lifetime. The book tells the story of Judah Ben-Hur, a J e w wrongly 
accused of plotting to kill the R o m a n governor of Judea . Ben-Hur is sen
tenced to the galleys, and R o m a n authorities imprison his sister and 
mother. H e escapes, disguises himself as a R o m a n officer, and wins a 
chariot race against the rival w h o framed him. Ben-Hur rescues his fam
ily, w h o have contracted leprosy. After Christ cures their disease, the en
tire family converts to Christ ianity. 2 0 

Wallace died in 1905. His wife , author Susan Arnold Wallace, died 
two years later. But Wallace had assigned the publ ishing rights to 
Harper and Brothers publ ishing house and assigned the dramatization 
rights to a stage production c o m p a n y called Klaw and Erlanger. The 
dramatization, b y William Young, w a s publ ished and copyrighted in 
1899. Kalem Company, unaware of the authorized dramatization, em
ployed a writer to read the novel Ben-Hur and submit a treatment of it. 
The film that came from that treatment portrayed only select scenes 
from the novel , such as the chariot race. 

Whi le considering the case between the authorized publisher and 
the unauthorized fi lmmaker, the federal appeals court h a d to answer 
two questions: Did this film constitute a "dramat iza t ion" under federal 
copyright law? A n d w a s the projection of the film for publ ic consump
tion and profit a "publ ic per formance"? In other words , the court sepa
rated the two modes of possible infringement, saying that a film could 
infringe on the book without infringing on the dramatization, or on the 
dramatization without infringing on the book. Strangely, the court 
ruled that the film did not infringe on the b o o k copyright because "p ic 
tures only represent the artist 's idea of what the author has expressed in 
w o r d s . " Answering the second question, the court ruled that the film 
was exhibited for "publ ic per formance" and therefore did infringe on 
Klaw and Erlanger 's exclusive rights to dramatize the story. So the 
judge ruled that the motion picture was not a dramatization of the 
novel , but that its exhibit ion did constitute a public performance of the 
play, despite the facts that the film h a d n o spoken dialogue and the 
screenwriters had not read the play. J u d g e Ward wrote , " [ W ] e have no 
difficulty in concluding that moving pictures w o u l d be a form of ex
pression infringing not the copyrighted book or drama, but infringing 
the author ' s exclusive right to dramatize his writ ings and publicly to 
perform such dramatizat ion." Such a confusing ruling could hardly be 
expected to clearly guide the actions of the motion picture industry. 
Confusion re igned. 2 1 
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It took the pragmatic m i n d of Supreme Court Justice Oliver Wen
dell Holmes Jr. to clarify the Ben-Hur saga and make sense of what m a y 
be protectable w h e n a story is transferred from print to film. Holmes 
was more familiar wi th the evolution of copyright law arid the idea/ex
pression dichotomy than were most federal judges. As executor of his 
father 's literary estate, Holmes had been a frustrated plaintiff in several 
copyright cases. In addition, Holmes had b y 1911 issued Supreme Court 
opinions in two landmark copyright cases that altered the course and 
current of Amer ican copyright law. The most significant Holmes deci
sion w a s in the 1903 case Bleistein v. Donaldson Lithograph Co. The de
fendant h a d copied three circus posters the plaintiffs had originally cre
ated. Lower courts h a d ruled against the plaintiffs, stating that adver
t isements were not protected b y copyright laws. But Holmes t rumped 
decades of case l a w — n o t to ment ion the s tatute—by bluntly stating, 
"Certainly works are not the less connected with the fine arts because 
their pictorial quality attracts the crowd and therefore gives them a real 
use—if use means to increase trade and to help to m a k e money. A pic
ture is none the less a picture and n o n e the less a subject of copyright 
that it is used for an advert isement. A n d if pictures m a y be used to ad
vertise soap, or the theater, or monthly magazines , as they are, they m a y 
be used to advertise a c i rcus . " In one fell s w o o p , Holmes , the frustrated 
copyright plaintiff and literary executor, had substantially expanded 
copyright protect ion b e y o n d its intended purpose , without legislative 
considerat ion. 2 2 

By the t ime the Supreme Court heard the appeal of the Ben-Hur 
case, Kalem Co. v. Harper Bros., Holmes h a d already declared himself 
willing to personal ly rewrite copyright law as he saw fit. Most of the 
other justices were wil l ing to go along with him, despite Holmes ' s pos
sible bias against " second takers , " or those w h o w o u l d create derivative 
works . As if to invite Holmes to substantially overhaul film and deriv
ative works law, the appeals court h a d handed up a messy and useless 
decision concerning Ben-Hur. Holmes did not disappoint the plaintiffs. 
" S o , if the exhibit ion w a s or w a s founded on a dramatizing of Ben-Hur 
this copyright was infr inged," Holmes wrote. 

Action can tell a story, display all the most vivid relations between 
men, and depict every kind of human emotion without the aid of a 
word. It would be impossible to deny the title of drama to pantomime 
as played by masters of the a r t . . . . The essence of the matter in the case 



96 CELLULOID COPYRIGHT AND DERIVATIVE WORKS 

last supposed is not the mechanism employed but that we see the 
event or story lived. The moving pictures are only less vivid than re
flections from a mirror. 

Since this decision, n e w media and forms of expression and reproduc
tion have not escaped from or threatened the practice of copyright law. 
Congress has not h a d to go back and add language to the code every 
t ime someone invented a n e w machine. 

In anticipation of complaints that the Court went b e y o n d its duty in 
substantially expanding copyright protection, Holmes confronted the 
idea/expression dichotomy b y evading it. " I t is argued that the law 
construed as w e h a v e construed it goes beyond the p o w e r conferred 
upon Congress b y the Consti tution to secure to authors for a l imited 
t ime the exclusive right to their wr i t ings , " Holmes wrote. 

It is suggested that to extend the copyright to a case like this is to ex
tend it to the ideas as distinguished from the words in which those 
ideas are clothed. But there is no attempt to make a monopoly of the 
ideas expressed. The law confines itself to a particular, cognate and 
well-known form of reproduction. If to that extent a grant of monop
oly is thought a proper way to secure the right to writings this court 
can not say that Congress was wrong. 

Certainly, b y defining a film as a dramatization, H o l m e s w a s s imply 
employing c o m m o n sense. And since Congress had since 1870 reserved 
the right to dramatize to copyright holders , Holmes was not b y himself 
shredding the idea/expression dichotomy, because Congress had al
ready cut a big hole in it. However , the financial and cultural p o w e r of 
mot ion pictures m a d e the hole even wider, which would not have trou
bled H o l m e s . 2 3 

D.W. GR IFF ITH: LEGAL P I O N E E R 

Despite a handful of court rulings, f i lm copyright and derivative works 
law occupied unplowed legal territory during the first few decades of 
the film industry. Even as late as 1918, Griffith and his partners were un
clear to what extent f i lmmakers h a d to secure the rights to stories, and 
what of their works w o u l d b e protected from use b y others. Kalem v. 
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Harper Bros, had been a clear-cut case of the appropriation, with little al
teration, of a major novel still protected b y copyright. But most works 
and the films based on them inhabited gray areas in the law. There is 
no available evidence that suggests Griffith asked for or received per
mission from Twain to dramatize " T h e Death Disk . " However , Griffith 
occasionally produced films that were authorized retellings of pro
tected works . 

Before 1910, Biograph released a series of films based on literary 
works in the public domain such as Resurrection: Free Adaptation of Leo 
Tolstoy's Powerful Novel (1909) , Leather Stocking: Freely Adapted from the 
Tales of James Fenimore Cooper (1909), and A Fair Exchange: Free Adaptation 
of George Eliot's Silas Marner (1909). Griffith also m a d e several films that 
were unacknowledged dramatizations of popular works then under 
copyright protection. In addit ion to The Death Disc in 1909, Griffith 
m a d e For Love of Gold (1908), an adaptat ion of the Jack L o n d o n story 
"Just M e a t " (1907), a fi lm version of London 's The Call of the Wild (1908), 
and a film entitled A Corner in Wheat (1909), which w a s based on an un
acknowledged Frank Norris short story called " A Deal in W h e a t . " Grif
fith biographer Robert Henderson wrote that officials at Biograph were 
cavalier about using unauthorized literary sources for their treatments 
and shooting scripts. B iograph produced films so quickly and pulled 
them from circulation so fast that they seemed unconcerned b y any 
legal ramifications. In addition, Biograph employed several writers , in
cluding Griffith (before h e m o v e d to directing), to write three-hundred-
word "or ig ina l " treatments for short fi lms. Most of the Biograph films 
between 1908 and 1913 were based on treatments and scripts that Bio
graph c o m m i s s i o n e d . 2 4 

At least one of these attempts to adapt a popular story to film with
out permission did generate legal ramifications. In the year Jack Lon
don died, 1916, h e lost a lawsuit against Biograph concerning his story 
"Just M e a t " and the subsequent film For Love of Gold. The story and the 
film share a similar plot and setting: Two thieves steal s o m e m o n e y and 
jewelry. They argue over h o w they will divide the loot. Each poisons the 
other. They both die. The film differs from the short story in the manner 
of the original cr ime and the beverages that the criminals use to kill each 
other. Reflecting on the plot similarities, the judge wrote that the central 
plot to both tales is older than the London story. Chaucer ' s "Pardoner ' s 
Tale ," Rudyard Kipl ing's Second Jungle Book, and m a n y ancient folktales 
contain similar " c r ime does not p a y " scenarios. " T h e plot is c o m m o n 
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property," the judge wrote . " N o one b y presenting it wi th m o d e r n inci
dents can appropriate it b y copyright ing." The judge al lowed that Lon
don added m u c h to his version of the story, not least a gl impse of psy
chological insight and motivat ion for the thieves. However , Griffith w a s 
unable or unwil l ing to pursue such issues. " T h e copyright can not pro
tect the fundamental plot, which was c o m m o n property long before the 
story was written; it will protect the embel l ishments wi th which the au
thor added elements of literary value to the old plot, but it will not op
erate to prohibit the presentation b y s o m e one else of the s a m e old plot 
without the particular embel l i shments , " the judge ruled. Therefore, 
even if Twain had pursued a complaint against Griffith or Biograph for 
using " T h e Death Disk , " h e w o u l d not have fared better than Jack Lon
don d i d . 2 5 

Biograph bulletins and records indicate an end to reckless unau
thorized adaptat ion in M a y of 1910, w h e n Biograph released an au
thorized version of Helen Hunt Jackson's best-seller Ramona. The film 
starred M a r y Pickford and used the gentle and consistent cl imate of 
Southern California for its expansive outdoor shots. B iograph pur
chased the rights for Ramona f rom the publishing house of Little, Brown 
and C o m p a n y for $100, four t imes what Biograph paid its o w n writers 
per treatment. The advert isement for the film boasted of its authorized 
status: " A d a p t e d from the novel of Helen Jackson b y arrangement with 
Little, B r o w n & C o m p a n y . " There is a good chance that Griffith's Ra
mona was the first film to rely on a literary source secured with permis
sion and payment . Perhaps Griffith, Biograph executives, and their 
lawyers developed an institutional concern for copyright issues in the 
w a k e of the passage of the copyright law of 1909, w h i c h attracted sub
stantial press attention. Coincidentally, at least, Biograph changed its 
behavior around the same t ime Congress changed the law. 2 6 

Film copyright in the early years of the industry was guesswork. 
All that f i lmmakers and their lawyers could be sure about was that their 
final product could enjoy protection from piracy, but they weren ' t al
ways sure of the procedures needed to ensure that protect ion under the 
rapidly changing laws. Even then, f i lmmakers wanted to have the law 
work both w a y s for them: low protection of original printed works that 
they could exploit for dramatic adaptation, and high protection for their 
o w n finished products . 

In the w a k e of the early fi lm copyright cases, advances in technol
ogy, a n d the growing populari ty and profitability of narrative film, 
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Congress set about rewriting American copyright laws. The first at
tempt at wholesale revision, in 1906, h a d failed, despite the test imony 
of luminaries such as M a r k Twain in support of the bill . But b y 1909, 
Congress w a s ready to undertake the effort and President Will iam 
Howard Taft w a s will ing to sign it. To Congress , copyright w a s still 
mainly about books , magazines , and the prevention of piracy of both. 
The n e w law did not concern itself wi th film, idea protection, or the dy
namics of transferring a story from one m e d i u m to another. The chief 
change instigated b y the 1909 law w a s the extension of the copyright 
term from fourteen years (renewable for another fourteen years) to 
twenty-eight years (renewable for another twenty-eight years) . It also 
extended copyright to the mechanical reproductions of music , and clar
ified the registration process. 

The most significant change in the 1909 revision, however , was 
largely unexpected. The n e w law created a n e w definition of author
ship: corporate authorship. By 1912, Congress acknowledged that 
courts needed guidance and confidence w h e n ruling that films were a 
worthy subject of traditional copyright law. So in a brief revision to the 
law, Congress added " m o t i o n picture photoplays" to the list of pro
tected methods of representation in the law. 2 7 

Coincidentally, D. W. Griffith left B iograph in 1913 to establish his 
o w n company. Then h e set about trying to figure out h o w to capitalize 
on these changes. First, his lawyers had to learn the formalities of the 
n e w copyright law. O n September 5 , 1 9 1 4 , Frank Woods, the story edi
tor of Griffith's n e w Mutual Film Corporation, wrote to Griffith's N e w 
York lawyer to inquire h o w best to protect the n e w films from both 
piracy and derivative works such as plays or novels based on the orig
inal films. Woods suggested that the studio w a s will ing to prepare and 
register short stories based on the proposed shooting scripts, so they 
would at least have some minimal idea protection. The lawyer, Albert 
Banzhaf, immediate ly wrote to the Librarian of Congress to request 
the text of the copyright law so that he could register Griffith's upcom
ing f i lms . 2 8 

After receiving an unhelpful reply from Thorvald Solberg, the reg
istrar of copyrights at the Library of Congress , Banzhaf again wrote to 
Solberg. This t ime Banzhaf wanted to k n o w whether the copyright of
fice would require complete reels of film to register the film, or whether 
a treatment or script w o u l d suffice. Banzhaf also asked Solberg whether 
a copyright on a particular film w o u l d also protect the story of the film, 
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preventing a " second taker" from writ ing a short story based on it. If 
not, Banzhaf wondered whether he could register a separate short story 
to preempt such a derivation and thus protect the underlying story. Sol-
berg replied to Banzhaf with an explanation that seemed to endorse the 
not ion that a copyright holder could register a story in each m e d i u m in 
which she or he desired protection. " W h e t h e r copyright for a motion 
picture w o u l d secure the right to prevent the reproduction of a story 
based u p o n the motion picture is a question which the Copyright Of
fice could not authoritatively dec ide , " Solberg wrote . " T h e proprietor 
w o u l d have the privilege of c laiming copyright for the story, however, 
and could register the claim b y proceeding as in the case of a book; that 
is, b y publishing the story with the copyright notice and afterward de
positing the necessary copies, application, and fee in this office for reg
istration." We can infer from Solberg's letter that at the t ime story pro
tection worked only one w a y : from print to dramatization. Registering 
a film w o u l d not necessari ly prevent someone f rom staging a play or 
publishing a novel based on a film, as the text of the law still privileged 
printed text and no courts h a d ruled on the issue. However , since 1870, 
the text of the law h a d al lowed authors of printed works to control 
translations and dramat izat ions . 2 9 

As Griffith became more successful, his obsession with protecting 
his stories and titles increased, even though the law at the t ime gener
ally failed to support copyright protection for either. In 1914, Banzhaf 
wrote to Frank Woods to explain the copyright procedure. It w a s 
Banzhaf ' s understanding, from his correspondence with Solberg, that 
protecting a story w a s as easy as registering a short story or treatment, 
then submitt ing two copies of the final film to the Library of Congress . 
Banzhaf explained to Woods that Griffith could hope to control the 
rights only to the film version of The Clansman—later retitled The Birth 
of a Nation—because the rights to the story w o u l d remain under the con
trol of Thomas Dixon, w h o wrote the book and play. In other words , 
Griffith could prevent piracy of his film, but not subsequent use of a 
similar story b y another writer. Banzhaf also told Woods that films 
based o n treatments or scripts m a d e " i n h o u s e " could enjoy a higher 
level of protection. Specifically, Banzhaf declared that Griffith could 
possibly protect both the film itself and the underlying story of his pic
tures such as Home Sweet Home (1914), which w a s based on an original 
Griffith treatment, and The Avenging Conscience (1914), w h i c h w a s an 
adaptation of Edgar Allan Poe 's " T h e Tell-Tale H e a r t " (1843). Banzhaf 
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suggested that for every picture Griffith planned to make , h e submit a 
treatment to the copyright office long before the actual reels of film 
could be registered. 3 0 

Griffith's lawyers apparently bel ieved that copyright law granted 
exclusive use of a title for a work . It never has . In 1918, Banzhaf wrote 
a threatening "cease and desist" letter to another s tudio—World Film 
Corporat ion of N e w York City. Banzhaf h a d seen an ad in an issue of 
Moving Picture World for a film called Heart of a World, but had not seen 
the film or read a treatment about it. Griffith had released a twelve-reel 
film about the war in Europe called Hearts of the World in March of 1918. 
It b e c a m e a great success for Griffith, but there is no reason to believe 
that the World Film Corporat ion production of Heart of the World either 
detracted from Griffith's audience or even resembled Griffith's film in 
any w a y . 3 1 

By the fall of 1918, Griffith's lawyers and business managers con
cluded that they needed to hire a lawyer in Washington, D.C., w h o 
might have some expertise in the arcana of copyright law, which 
seemed to be changing almost daily. They retained the services of Wash
ington lawyer Fulton Brylawski . With Brylawski handl ing all the regis
tration and deposit duties that the copyright office required, the Griffith 
team continued its practice of sending treatments to be registered and 
deposited, often months before the respective films were ready for reg
istration and release. Brylawski apparently raised no questions about 
the utility of trying to protect stories b y registering treatments. H e sim
ply fol lowed orders. For each film in production, the studio w o u l d send 
Brylawski a synopsis of the story, and then two sets of reels for the film 
six to eight weeks later. H e w o u l d dutifully register and deposit them 
with the copyright office of the Library of Congress , then send the reg
istration receipts back to the Griffith s t u d i o . 3 2 

Griffith also pioneered—or at least mastered—two business meth
ods that m a d e the rapid growth of the Amer ican film industry possi
ble. The first exploited one of the most significant changes in Amer
ican copyright law from the 1909 revision: corporate copyright and 
"works m a d e for h i re . " The second involved rights acquisit ions for mu
sical scores. 

Corporate copyright w a s an accidental Revolution. Before 1909, 
only individual authors could claim copyright in a work . Authors li
censed their work to publishers, but the f lesh-and-blood author was 
the pr imary agent and thus beneficiary of copyright law. But the 1909 
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revision contained a small section that m a d e it possible for a corpora
tion such as a newspaper publishing c o m p a n y to retain copyrights in its 
n a m e for a l imited period of t ime, even if its employees h a d produced 
the actual work . Therefore, the publisher h a d the same rights in the 
courts and the marketplace as the author. The creation of corporate 
copyright in 1909 w a s the real "death of the author." Authorship could 
not b e considered mystical or romantic after 1909. It w a s s imply a con
struct of convenience, malleable b y contract . 3 3 

The provision w a s intended to aid the publishers of encyclopedias 
and periodicals , but its effects were m u c h more powerful in other in
dustries. In the case of film production companies , corporate copyright 
al lowed studio control of content, distribution, advertising, and deriv
ative products . Directors, producers , screenwriters, and even a c t o r s — 
all of w h o m could philosophical ly claim " a u t h o r s h i p " of a f i lm—regu
larly sign a w a y control of their work to a studio, and cannot claim the 
benefits and privileges of legal authorship. 

Griffith used the n e w corporate copyright provisions creatively. 
He hired a small stable of writers , led b y a former newspaper reporter 
n a m e d S. E. V. Taylor, w h o had writ ten treatments for Biograph years 
before. Under the agreement Taylor s igned with Griffith in 1919, Grif
fith paid Taylor a retainer of $100 per w e e k as an advance against the 
payment of $1,000 for each original story he produced. That meant that 
Taylor earned as m u c h in a w e e k from Griffith as Biograph h a d paid for 
the rights to Ramona in 1910, back w h e n Biograph w a s paying Taylor 
and others $25 per treatment. Whi le working for Griffith, Taylor wrote 
treatments such as The Great Love (1918), The Greatest Thing in Life (1918), 
Scarlet Days (1919), The Girl Who Stayed at Home (1919) , and The Idol 
Dancer (1920) . In addit ion to his per-treatment commiss ion, Taylor re
ceived between 3 and 5 percent of all profits above production and dis
tribution expenses . In exchange for this relatively h igh salary for a 
writer, Taylor relinquished his personal stake in the legal authorship of 
the stories and agreed that he w o u l d w o r k exclusively for Griffith. In 
this way, Griffith enjoyed a consistent stream of f i lmable stories from a 
veteran writer, and h e w a s able to control every element of the copy
right b u n d l e . 3 4 

Even with Taylor 's productivity and Griffith's o w n prolific writing, 
Griffith often went out-of-house for stories. Be tween 1915 and 1919, 
Griffith produced film versions of Paul Armstrong's play The Escape 
(1914), Daniel Carson G o o d m a n ' s novel The Battle of the Sexes (1914), 
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Dixon's The Clansman (1915), and Thomas Burke 's story " T h e Chink 
and the Chi ld , " which became Broken Blossoms (1919) . A 1919 rights 
transfer contract be tween writer Edward Roberts and Griffith shows 
the terms under which studios acquired such works . Griffith gave 
Roberts $500 for the "wor ld ' s mot ion picture r ights " to Roberts 's story 
" T h o u Art the M a n . " In addition, Griffith received the power to change 
anything in the story and a p ledge that Roberts w o u l d not publicize the 
deal. Roberts also received a promise that h e w o u l d be given credit in 
the film for his authorship of the story. Despite the successful transfer of 
rights, Griffith never m a d e the film. Under the n e w practice of corpo
rate copyright , Griffith could acquire the rights to a story for a fairly 
cheap price and ensure that his c o m p a n y controlled the content, distri
bution, and performance rights to the more lucrative film version. Grif
fith w a s well on his w a y from being copyright-poor to copyright-r ich. 3 5 

Producing a motion picture involves almost all e lements of that 
" b u n d l e " of rights w e call copyright. The Copyright Act of 1909 and 
earlier practices established b y the Ben-Hur case, Biograph's arrange
ment wi th Little, Brown, and Griffith's deal wi th Dixon al lowed authors 
to sign a w a y rights in one m e d i u m while retaining them in all others (or 
the only others at the t ime, book and serial rights) . But silent films 
needed music , too, and sheet music composit ions were also protected 
b y copyright law. Before 1909, silent fi lms s h o w n in theaters were ac
companied b y musicians w h o w o u l d improvise along with the action 
on the screen. Predictably, the value of the f i lm-watching experience 
varied widely with the improvisational skills of the bands . Whi le Grif
fith w a s at Biograph, struggling to control every aspect of f i lmmaking, 
he employed a popular composer n a m e d Joseph Carl Breil, w h o had 
written the hit " T h e Song of the Soul . " Breil composed " c u e s h e e t s " for 
m a n y of Griffith's Biograph releases. The cue sheets were not quite 
composit ions. They were more like road m a p s or outlines that modest ly 
tempered and standardized the improvised music in theaters. The cue 
sheets listed the major scenes of the film so that the musicians would 
not be surprised b y plot twists and m o o d changes. They also suggested 
some popular music that might accompany the scenes. There is no rea
son to bel ieve that Griffith arranged for any rights transfers for those 
suggested songs, nor is it l ikely that theater owners paid royalties to 
the composers of popular ballads the orchestras might play because 
the notion of "per formance r ights " did not exist until 1913. But by 
1919, Griffith w a s contracting with some independent composers . One 
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agreement that acquired "Chinese t h e m e s " for the film Broken Blossoms 
required the composer, Lee Johnson, to relinquish only the theater per
formance rights to Griffith, whi le retaining the right to publish sheet 
music and make recordings or piano rolls for general sale. Most of all, 
Johnson received valuable publicity for his "Chinese t h e m e s . " 3 6 

While Griffith w o u l d occasionally contract out for music , the major 
scoring for his fi lms h a d to be done in-house to ensure continuity and 
consistency. By the t ime Griffith m a d e Home Sweet Home in 1914, Breil 
was compos ing—as " w o r k s m a d e for h i re "—comple te film scores for 
small orchestras. The greatest chal lenge for Breil 's composit ion skills 
was the 1915 epic The Birth of a Nation. The score for the twelve-reel fi lm 
had 214 cues and 1,500 scenes. The score required a forty-piece orches
tra wi th vocalists. Griffith biographer Richard Schickel cited works by 
Schubert , Dvorak, Schumann, Mozart , Tchaikovsky, Mahler, Wagner, 
and Stephen Foster in the score. Breil also employed publ ic domain 
songs such as "Turkey in the S t r a w " and " H o m e Sweet H o m e . " S o m e 
of the material in the Birth of a Nation score w a s original to Breil, Schickel 
explained, including tom-toms in the fi lm's opening scene of slaves ar
riving in America and the piercing "rebel ye l l s " that stirred audiences 
nat ionwide. The score is appropriately credited to both Breil and Grif
fith, for Griffith approved every measure and insisted on certain ex
pressive elements over Breil 's opposit ion. Griffith grew so skilled at the 
intricacies of film scoring from his work with Breil that he later com
posed the theme for Broken Blossoms (1919), a song called " W h i t e Blos
s o m s . " Breil did m a n a g e to generate one hit song for himself from the 
score. It w a s publ ished as " T h e Perfect S o n g , " and went on to serve as 
the theme for the radio program Amos 'n Andy?7 

The Birth of a Nation also served as the site of a brilliant business 
m o v e Griffith m a d e using the n e w corporate copyright. Griffith had 
raised the m o n e y to make The Birth of a Nation through a c o m p a n y 
called Majestic Pictures. The major investors in the film, through their 
instrument Majestic, expected to have some leverage in directing the 
publicity and distribution for the film. But w h e n the reels of developed 
film were finally in their cans, ready for registration and deposit in the 
Library of Congress , Griffith ensured that the film w a s copyrighted in 
the n a m e of the D . W. Griffith Corporation. Griffith and Dixon also 
formed a c o m p a n y called Epoch Productions and arranged to have the 
D. W. Griffith Corporat ion lease the rights of the film to Epoch, which 
w o u l d distribute it. Therefore, Griffith retained complete control over 
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not only the images and music of the film, but its impact on the motion 
picture market as w e l l . 3 8 

Just after The Birth of a Nation m a d e its splash, and the D. W. Grif
fith Corporat ion m a d e its legal presence k n o w n , Griff ith began w o r k 
on his next pic ture , Intolerance (1917) . This t ime, Griff ith registered 
the copyright in his o w n n a m e , not a corporate n a m e . T h e n h e as
s igned distr ibut ion rights to a n e w corporat ion called Wark Produc
ing Corporat ion. This w a s his n o r m a l registrat ion pract ice for m a n y 
years after. Griff i th's reasons for this n e w pract ice are unclear. Per
haps h e l iked the idea of having a title of personal authorship at
tached to his f i lms. Perhaps his lawyers advised h i m that this method 
w o u l d a l low a distr ibution c o m p a n y to go broke and fold, yet let the 
rights revert to Griff ith personally, h i just ten y e a r s — f r o m The Death 
Disc in 1909 to Broken Blossoms in 1919—Grif f i th h a d m o v e d from 
being s o m e o n e interested in mainta in ing only min imal protect ion of 
o thers ' w o r k s to s o m e o n e w h o h a d a vested interest in encouraging 
m a x i m u m copyright protect ion for his o w n work . H e h a d m o v e d 
from being copyr ight -poor to copyr ight - r i ch . 3 9 

L E A R N E D H A N D A N D T H E " W E B " OF EXPRESS ION 

No jurist or legal scholar has h a d a greater effect on the business and 
content of Amer ican culture than J u d g e Learned H a n d . For most of his 
career, H a n d served on the U.S. Second Circuit Court of Appeals in 
N e w York City. A student of Will iam James and George Santayana at 
Harvard, H a n d w a s passionate about matters of freedom, creativity, 
and intellectual progress. Through copyright and speech cases that con
fronted h i m on the court, H a n d exhibited a rare combinat ion of mastery 
and modesty. W h e n Congress started writ ing the revisions that would 
b e c o m e the Copyright Act of 1976, it codified m a n y of the principles 
that H a n d h a d articulated in his opinions from the bench. H a n d w a s a 
biting critic, and he expressed disdain for some of the works that came 
before him, especially trite songs and plays. Still, he kept his aesthetic 
opinions from impinging on his judgments about authorship and orig
inality. As H a n d wrote in his earliest copyright opinion (echoing one 
of his legal heroes, Justice Holmes) : " W h i l e the public taste continues 
to give pecuniary value to a composit ion of n o artistic excellence, the 
court must continue to recognize the value so created. Certainly the 
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qualifications of judges w o u l d have to be very different from what they 
are if they were to be constituted censors of the ar t s . " H a n d w a s a great 
fan of musical theater, yet some of America ' s best and bes t -known com
posers lost copyright cases before him, including Jerome Kern, Sig-
m u n d Romberg , Irving Berlin, and Cole Porter. H a n d took very seri
ously the incentive principle behind the copyright clause of the Consti
tution, and just as seriously the limitations it prescribes. For Hand, 
copyright w a s for the public , not for the producers . Most of his copy
right decisions emanate from a concern to ensure a rich and diverse 
array of artistic expressions from which the public m a y c h o o s e . 4 0 

Perhaps H a n d ' s most significant legacy in copyright law w a s that 
he clarified and reinforced the idea/expression dichotomy, which w a s 
in danger of eroding as judges frequently and without guidance con
sidered whether motion pictures h a d infringed on novels or plays or 
n e w songs h a d taken too m u c h from old songs. H a n d not only re
minded his colleagues of the free speech implications of the dichotomy. 
He outl ined tests for infr ingement that they could use. In this way, 
H a n d brought some consistency and predictability to copyright law 
that h a d not existed since the rise of commercia l film and would not 
survive the expansion of media in the last three decades of the twenti
eth century. 4 1 

As a judge on the appeals court responsible for cases from N e w 
York City, the center of American publishing, music composit ion, and 
theater, H a n d played a part in most of the major copyright decisions in 
the 1920s and 1930s. His first declaration on the importance of the 
idea/expression dichotomy c a m e in 1930, in the case Nichols v. Univer
sal Pictures Corp. Anne Nichols , playwright of the long-running Broad
w a y play Abie's Irish Rose, c la imed that Universal h a d relied on her play 
w h e n it produced the film The Cohens and the Kellys (1927). Both the play 
and the film concerned "star-crossed lovers " from feuding families, one 
Jewish, one Irish. But as H a n d concluded w h e n he analyzed the two 
works , " the only matter c o m m o n to the two is a quarrel be tween a Jew
ish and Irish father, the marr iage of their children, the birth of grand
children and a reconcil iation." H a n d wrote , 

If Twelfth Night were copyrighted, it is quite possible that a second 
coiner might so closely imitate Sir Toby Belch or Malvolio as to in
fringe, but it would not be enough that for one of these characters he 
cast a riotous knight who kept wassail to the discomfort of the house-
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hold, or a vain and foppish steward who became amorous of his mis
tress. These would be no more than Shakespeare's "ideas" in the play, 
as little capable of monopoly as Einstein's doctrine of Relativity, or 
Darwin's theory of the Origin of Species. 

Hand was concerned that if courts ruled too strictly on such cases, " sec 
ond c o m e r s , " w h o might do a m u c h better job than the originator of an 
idea, could be forbidden from or punished for improving a plot. H a n d 
concluded: " A c o m e d y based upon conflicts be tween Irish and Jews, 
into which the marriage of their children enters, is n o more susceptible 
of copyright than the outline of R o m e o and Jul iet . " H a n d w a s careful, 
however, to state that drawing a thick and clear line between what is an 
idea in a narrative and w h a t is an expression of that idea would never 
be easy, if possible at all. H a n d conceded that the line between ideas and 
expressions is instinctual, but said it should rely on impressions of the 
total works in question. H a n d hoped that judges would use c o m m o n 
sense on a case-by-case basis yet adhere to some ill-defined general 
pr inc iples . 4 2 

Hand delineated those general principles in his next major idea/ex
pression case, Sheldon v. Metro-Goldwyn Pictures Corp., in 1936. The case 
concerned the Joan Crawford vehicle Letty Lynton (1932). The film tells 
the story of a young w o m a n w h o has an affair with a young man, then 
meets a rich, older, single m a n and decides to marry h i m instead. The 
jilted young lover then threatens to expose the aborted affair b y show
ing the n e w prospect their love letters. Letty, the young w o m a n , con
siders suicide but opts instead for murder, poisoning her young lover. 

The plaintiff 's play, Dishonored Lady, shared the basic plot wi th the 
film. In addition, both the play and the film w e r e set in upper-class N e w 
York society and involved a South American lover as the extortionist 
and murder victim. Metro-Goldwyn officials had seen the play, starring 
Katherine Cornell , in 1930 and had considered buying the film rights to 
it, but were dissuaded b y censors. In 1931, Metro-Goldwyn executive 
Irving Thalberg (who engineered the complex script-borrowing machi
nations for the M a r x Brothers) purchased the rights to a British novel , 
Letty Lynton (1931) , that h a d the exact same plot as Dishonored Lady. To 
complicate issues further, both the novel and the play derived their sto
ries from a true incident, the 1857 murder trial of a Glasgow w o m a n 
n a m e d Madele ine Smith. The studio, of course, argued that it justifi
ably used both the plot, which was in the public domain b y virtue of its 



108 CELLULOID COPYRIGHT AND DERIVATIVE WORKS 

historical antecedent, and the details of the novel , to w h i c h it controlled 
the film rights. 

Us ing Hand ' s opinion in the Nichols case, the federal district court 
judge ruled that the film did not infringe on the play, despite similari
ties in setting and character. J u d g e John Woolsey h a d done w h a t any 
other trial court judge w o u l d have done in the w a k e of the Nichols deci
sion: he examined the details of the two works in question, identified 
what he called " c o m m o n denominators , " and el iminated those that 
qualified as unprotectable ideas and those that came from the public 
trial record in the Madele ine Smith case. But narratives are not a lways 
reducible to lists of " c o m m o n denominators . " Hand 's understanding of 
h o w novels , plays, and motion pictures actually work for an audience 
motivated h i m to reverse Woolsey's decision. It w a s not the similarities 
of recipes, but the similarities of flavors of the final products , that mat
tered to H a n d . 4 3 

Citing the suit Jack L o n d o n lost against Biograph for the film based 
on "Just M e a t , " H a n d wrote , " A t t imes, in discussing h o w m u c h sub
stance of a play the copyright protects, courts have indeed used lan
guage which seems to give countenance to the not ion that, if a plot were 
old, it could not be copyr ighted. " H a n d again declared that a plot in and 
b y itself cannot be protected b y copyright, but the "va lue a d d e d , " the 
extra aspects and layers and twists that a n e w creator imparts to the 
work, can be . Certainly, there w a s more to this case than a c o m m o n plot 
among several similar works : " I n the case at bar there are then two 
questions: First, whether the defendants actually used the play; second, 
if so, whether theirs w a s a 'fair u s e . ' " 

Because the play w a s based on a true story, " the plaintiff 's original
ity is l imited to the variants they introduced." Stepping around the plot 
similarities, w h i c h H a n d found to be irrelevant, he outl ined the ele
ments of the film that corresponded wi th elements of the p lay that he 
found to b e "or ig ina l " to the playwright . First H a n d examined the set
ting, then the characters. 

The defendants took for their mise-en-scene the same city and the 
same social class; and they chose a South American villain. The hero
ines had indeed to be wanton, but Letty Lynton "tracked" Madeleine 
Cary [the character from the play] more closely than that. She is over
come by passion in the first part of the picture. . . . This is the same 
weakness as in the murder scene of the play, though transposed. 
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Hand continued to delineate four more traits the characters shared, in
cluding the trait that in both the play and the film, the protagonist was 
ult imately " r e d e e m e d b y a higher love . " H a n d then distinguished them 
from the historical Madeleine Smith and the fictional Letty f rom the 
novel , w h o were throughout their tales manipulat ive and greedy, never 
" redeemed b y a higher love . " 

Examining the e lements of the s tory that drove the plot , H a n d 
concluded: " [T ]he threat scene is carried out wi th a lmost exact ly the 
s a m e sequence of event and actuat ion [in both the play and f i lm] ; it 
has no prototype in ei ther [historical] s tory or n o v e l . . . . Surely the se
quence of these details is pro tanto the v e r y w e b of the a u t h o r s ' dra
mat ic expression; a n d copying them is not ' fair u s e . ' " H a n d delivered 
four conclus ions f rom his reading of the evidence : T h e prior existence 
of a p lot in his tory or the publ ic domain does not inval idate a copy
right on a later s imilar work ; fair use m a y p e r m i t the taking of an old 
plot or idea f rom a copyrighted w o r k , but not its express ion in origi
nal form; unconsc ious appropriat ion of original e lements of expres
sion is still infr ingement ; a n d dissimilar d ia logue does not invalidate 
a c la im of infr ingement . 

But Hand 's central point w a s that w h e n judging the extent of in
fr ingement between works that tell similar stories, one must distill the 
" v e r y w e b of the authors ' dramatic express ion." This " w e b " he defined 
as " the sequence of the confluents of all these means (plot, character, 
means of revelation, setting, themes) , b o u n d together in an inseparable 
unity; it m a y often be most effectively pirated b y leaving out the speech, 
for w h i c h a substitute can b e found, which keeps the w h o l e dramatic 
meaning . " Using such a test, searching for a " w e b " of expression that 
can determine the " w h o l e dramatic meaning , " H a n d w o u l d have ruled 
differently than the presiding judges did in the G e r m a n translation case 
of Stowe v. Thomas and the derivative works case of London v. Biograph. 
Under the criteria set forth b y Sheldon v. Metro-Goldwyn, Twain could 
have successfully sued Biograph and Griffith for infringing on " T h e 
Death Disk , " despite the changes Griffith m a d e and the public domain 
source of the story in the work of Car ly le . 4 4 

Sheldon v. Metro-Goldwyn could b e read as a blatant rejection of 
Hand 's o w n a r g u m e n t — m a d e in Nichols v. Universal—for a thick wall 
be tween idea and expression. H a n d seemed to be retreating or con
tradicting himself , collapsing the distinction. In fact, it is just the oppo
site. W h a t H a n d accomplished in his opinion—reading each of the four 
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relevant plots and analyzing the similarities and dif ferences—was to 
show that whi le particular ideas cannot be protected, a pattern of ideas 
can be , because a pattern is an expression. It 's the analysis of patterns, 
H a n d argued, that is the key to al lowing ideas to f low freely and ex
pressions to be protected. In its most basic form, Hand ' s argument 
states that the elements of communicat ion are (and should be) common, 
but the order and arrangement are where the work lies, where the cre
ativity shows, and where the infr ingement can occur. It 's as if H a n d 
took each unit of meaning in the stories—plot devices, setting, tension, 
characters—and viewed them as letters of a narrative alphabet . Because 
an alphabet is c o m m o n property, the law can protect only a specific 
string of letters in a particular order that perform a particular func
t ion—the " w e b of the authors ' dramatic express ion . " 4 5 

The play, the novel and the mot ion picture that H a n d considered in 
the Sheldon case all rested on a true story that w a s wel l -known in both 
Britain and North America . Because of this, the case has served as a sig
nificant precedent for the resolution of other cases in w h i c h films have 
been based on nonfict ion, yet subject to litigation nonetheless . The first 
of these cases arose in 1943 and concerned a 1936 book called We Who 
Are Young, an economic treatise that discussed problems in the United 
States against the backdrop of the Franklin Roosevelt-Alf Landon pres
idential campaign. The book sold about seven hundred copies, mostly 
in its first year. Four years later, writer Dalton Trumbo, w h o had never 
heard of the b o o k We Who Are Young, sold a screenplay to L o e w ' s m o 
tion picture studio about the hardships young married couples face on 
a small salary. Trumbo called the screenplay To Own the World. The stu
dio later changed the title to We Who Are Young. Harry Becker, the au
thor of the nonfiction book, sued Loew's , trying to protect both his title 
and his "original thoughts and ideas , " "central t h e m e s , " and "mater ia l 
port ions , " even though there w a s no evidence that Trumbo used his 
b o o k in any way. The very idea of an economic treatise contributing 
anything protectable to a narrative film offended the judge in the case, 
w h o cited both the Nichols and the Sheldon decisions whi le ruling for the 
studio. Becker tried to protect his book 's title not through copyright law, 
which clearly avoids protecting titles, but through an appeal to unfair 
competit ion law. He argued that the film title w o u l d cause confusion in 
the marketplace . The judge stated that competit ion w o u l d b e unfair 
only if the studio were doing business in a w a y that would deceive the 
public. Becker lost on both attempts. Al though most cases involving the 
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influence of nonfiction works on fictional works are more troublesome 
and complex than the case of We Who Are Young, courts have consis
tently granted second takers broad freedoms to use historical and non-
fiction w o r k s . 4 6 

One recent example of this concerned the 1997 film Amistad. The 
parallels be tween the Amistad case and the Letty Lynton case, Sheldon v. 
Metro-Goldwyn, are striking. Like Letty Lynton, Amistad is a dramatized 
retelling of a historical event. Also, as in the 1934 case, another writer 
claimed to have suffered infr ingement from a major mot ion picture stu
dio and cited specific aspects of her w o r k that appeared in the film, yet 
were not part of the historical record. Also like Letty Lynton, the film 
studio had purchased the rights to another version of the story before 
proceeding with production. Unlike Sheldon, the Amistad case never 
m a d e it to trial, so a judge could not employ the complex narrative 
analysis that H a n d prescribed. Amistad is based on an incident that oc
curred in 1839. A ship b y that n a m e carrying captured West Africans 
was headed toward Cuba. The Africans were to be sold as slaves. But 
they rebelled, killed some of their captors, and took over the ship. The 
surviving crew tricked the Africans b y sailing northeast instead of due 
east. U.S. officials captured the ship off the coast of Long Island, and the 
Africans faced murder charges and possible deportation to Cuba . For
mer President John Quincy A d a m s argued their case before the U.S. 
Supreme Court, and the Africans were eventually freed and returned to 
West Africa in 1841. At least e leven books recount these episodes with 
varying degrees of narrative license. But two of these books—Wil l iam 
O. O w e n s ' s nonfiction account, Black Mutiny (1953), and Barbara Chase-
Riboud's novel Echo of Lions (1989)—mattered in the Amistad case. After 
her friend and editor, Jacquel ine K e n n e d y Onassis , sent the Echo of Lions 
manuscript in 1988 to Stephen Spielberg's product ion company, Am-
blin Entertainment , Chase-Riboud flew to Los Angeles to meet execu
tives of the company. Ambl in later sent Chase-Riboud a letter declining 
to pursue the project. However , in 1997, Spielberg's n e w production 
company, DreamWorks S K G , announced the imminent release of Amis
tad. DreamWorks c la imed it based the film on the wel l -known historical 
record of the case and purchased the rights to Black Mutiny. 

Chase-Riboud filed suit for copyright infr ingement and asked for a 
prel iminary injunction against the release of the film until the suit came 
to trial or reached a settlement. Chase-Riboud argued that the film used 
several narrative devices and one fictional character that exist in her 
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novel and the film but are absent f rom any other accounts, fictional or 
historical. After a federal judge denied Chase-Riboud's mot ion for an 
injunction the w e e k the film w a s to premiere, the author and the studio 
settled their suit out of court in early 1998. H a d the suit gone to trial and 
through the appeals process , it might have shown h o w effectively 
Hand 's method of measuring infr ingement applies to the commercial 
climate of the 1990s. Instead, writers and producers remain w a r y of 
each other, unsure of the extent to w h i c h laws protect either of their in
terests, let alone the public 's interest . 4 7 

T H E IDEA OF IDEA P R O T E C T I O N 

While Judge Learned Hand ' s complex and sophisticated reasoning in 
the Sheldon case served the dual purposes of al lowing a w i d e berth of 
freedom for " second takers " to exploit, revise, or co m m e nt on previ
ously expressed ideas whi le confounding those w h o would resort to 
simple tweaks and trickery to evade paying for rights and permissions, 
it did not solve all derivative works problems. In fact, in the hands of 
less careful or talented jurists, the not ion of protecting a work ' s " w e b " 
of expressions often resulted in rulings that b lew h u g e holes in the wal l 
be tween idea and expression and helped carve out a n e w area of law: 
idea protection. 

By the 1970s, American film and television products were transmit
ted around the world , and the commercia l stakes in each w o r k were 
higher than ever. Substantial investments d e m a n d e d exorbitant re
turns, and as m u c h predictability as possible. Creating and enforcing a 
m o n o p o l y over an idea b e c a m e a shrewd, if not essential, business 
move . As the most profitable and controversial e lements of American 
expressive culture emerged from California, the major decisions in 
copyright and idea protection law soon ceased to come from the cham
bers of the Second Circuit Court of Appeals in N e w York City and in
stead came from the Ninth Circuit in San Francisco. 

In 1977, the Ninth Circuit considered a case that pitted a children's 
television product ion company, Sid and Marty Krofft, against the fast 
food c o m p a n y McDonald ' s . The Kroffts specialized in creating live ac
tion shows for children with minimal cartoon animation. Their shows 
generally h a d a preteen or early-teen b o y as protagonist , w h o found 
himself in strange predicaments with stranger creatures in imaginary 
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settings. One of their most successful series of the early 1970s was H. R. 
Pufnstuf. In this series, a Cockney boy n a m e d J i m m y had a magic flute 
that talked to h i m (in a high, w h i n y tone, of course) . The flute generally 
resided in J i m m y ' s breast pocket, as it h a d no appendages and could do 
little else. J i m m y was trapped in a place called Living Island. Also on 
the island w e r e various large creatures of indeterminate genus. One of 
the friendliest of these creatures w a s the foam-suited dragonoid H. R. 
Pufnstuf. All of the books and most of the trees on the island had faces 
and could talk, and the trees could grab unsuspect ing little boys with 
their scraggly branches. The show w a s like The Wizard of Oz without 
the h a p p y ending. H. R. Pufnstuf went on for m a n y seasons, and poor 
J i m m y never seemed to get off the island. 

Sensing that such a scenario could draw innocent children into beg
ging their parents to take them to such a place, an advertising agency 
for McDonald ' s approached the Kroffts in 1970 about basing an ad cam
paign on the series. They never reached an agreement . Undeterred, and 
fairly confident that ideas could not be protected, the agency and Mc
Donald 's proceeded to produce a series of commercials , starting in 
1971, that w e r e set in McDonaldland. 

W h e n the case came to trial, McDonald ' s officials admit ted they 
had borrowed the idea of using a fantasy land with strange characters 
and talking trees and objects, but they h a d clearly differentiated the ex
pressions. The Ninth Circuit Court of Appeals , ignoring Judge Hand's 
carefully structured arguments and concern for erring on the side of full 
and rich public speech, set out to list what they considered substantially 
similar expressions. The court determined that both Living Island and 
McDonaldland, despite being very different geographical entities (one 
is an island, the other just a land) operating in different w a y s o n Satur
day morning televisions, were both " imaginary worlds inhabited b y an
thropomorphic plants and animals and other fanciful creatures. The 
dominant topographical features of the locales are the same: trees, 
caves, a pond, a road and a castle. Both works feature a forest with talk
ing trees that have h u m a n faces and characterist ics ." The judge contin
ued b y analyzing the characters, based on very general phrenological 
criteria. " B o t h lands are governed b y mayors w h o have disproportion
ately large round heads dominated b y long w i d e mouths . They are as
sisted b y 'Keystone cop ' characters. Both lands feature strikingly simi
lar crazy scientists and a mult i -armed evil creature." The facts that the 
show lasted thirty minutes and the commercials only thirty seconds, 
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and that the show h a d a narrative drive and line and the commercials 
only amusing snippets of action and dialogue, did not play into the 
court 's decision. The court did not w e a v e a " w e b , " as H a n d h a d urged. 
It s imply m a d e a list of abstract traits. H a n d h a d clearly stated in Nichols 
v. Universal Pictures Corp. that precisely defined characters are pro
tectable if the infringer borrows those precise definitions, but vaguely 
drawn characters could and should not be . The Ninth Circuit, in the 
Krofft case, did not take H a n d ' s advice and ruled against M c D o n a l d ' s . 4 8 

But the court did more than rule in a single case against a handful 
of commercials . It extended to the realm of visual and narrative enter
tainment a n e w principle of idea protection: " total concept and feel . " 
Seven years before it considered the Krofft case, the Ninth Circuit had 
reviewed a copyright case concerning two greeting card companies . 
The plaintiff h a d printed decorated cards with copyrighted art and sim
ple, c o m m o n phrases such as " I w u v y o u " and " I miss you already . . . 
and y o u haven' t even left y e t . " The defendant m a d e similar cards, but 
with different art. The defendant argued that the words on both cards 
were too c o m m o n and vague to be considered "or ig ina l " under the law, 
and that they had not infringed on the copyrighted artwork because 
they used different art. The Ninth Circuit accepted both of those prop
ositions from the defense but then t rumped them b y ruling that the 
n e w cards did infringe on the old ones b y sharing their " total concept 
and feel . " The criteria for the court in this case h a d nothing to do with 
the specific expressions on the cards but depended on the " m o o d they 
p o r t r a y e d . " 4 9 

By introducing moodiness into the law through these two cases, the 
Ninth Circuit effectively eroded the already fragile wall be tween ideas 
and expressions. The television shows The Addams Family a n d The Mun-
sters portray the same moods and share s o m e other facile traits, but they 
are not the same show. American culture w o u l d be poorer if one had 
prevented the other from reaching people 's h o m e s because they shared 
a "total concept and feel . " S o m e courts , including the Ninth Circuit, 
w o u l d hear similar cases in the twenty years fol lowing Krofft v. McDon
ald's, but w o u l d choose not to employ the "total concept and fee l " no
tion. But the damage w a s done. A concept as v a g u e and subjective 
as " total concept and fee l " was b o u n d to cause confusion a m o n g writ
ers and artists, if not lawyers . Fear of infringing can be as effective a cen
sor as an injunction. At the dawn of the twentieth century, film copy
right w a s unpredictable because the industry w a s experimental , its fi-
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nancial returns uncertain, and its practices untested. With Hand ' s deci
sions in the 1930s, industry habits stabilized. Clearly, however , after 
1970 film copyright law b e c a m e more unpredictable as ideas grew more 
protectable . 5 0 

The unpredictabil i ty of mot ion picture copyright and the possibil
ity of winning an idea protection suit have increased in the 1990s, since 
Art Buchwald 's victory in his suit over the idea he submitted for an 
Eddie M u r p h y film that ult imately became Coming to America (1989). 
The Buchwald case received substantial media coverage, but was al
most a lways referred to as a "plagiar ism suit . " Besides the fact that 
"p lag iar i sm" is not a legal cause of action, most press accounts ignored 
the fact that Buchwald 's attorneys k n e w that a copyright infr ingement 
suit would be hard to w i n on idea protect ion grounds. So instead, they 
sued in a state court charging a violation of contract. They won. The 
plot, characters, themes, motivations, setting, and details of Coming to 
America do not at all resemble the two-page treatment Buchwald sub
mitted to Paramount . From 1996 through 1998, copyright infringement, 
right of publicity, or idea protect ion suits have been filed against the 
companies that produced the films Amistad, Seven, The Devil's Advocate, 
The Full Monty, Booty Call, Rumble in the Bronx, and The Truman Show. 
The absurdity of litigation in the fi lm industry reached its apex in 1995, 
w h e n a visual design artist, noticing similarities be tween a chair used 
in one scene of the two-hour science fiction drama 12 Monkeys and one 
he h a d designed, succeeded in delaying the nat ionwide release of the 
film b y getting a prel iminary injunction against it. Whi le fear of law
suits can substantially change the nature of artistic expression, injunc
tions against publicat ion or distributions are prior restraints on speech, 
and should be prescribed rarely and carefully. In the 12 Monkeys case, 
one chair designer h a d a say in w h e n — o r whether—audiences could 
see the film, despite the fact that the infringing chair w a s only in one 
scene of a movie that h a d little or nothing to do with furni ture . 5 1 

Although the film industry has pushed for thicker copyright pro
tection to protect its dominant place in the global cultural marketplace, 
it should be clear that thin copyright protection, a rich public domain, 
and a strong legal distinction between idea and expression m a d e the 
Amer ican film industry powerful and creative in the first place. Bend
ing all decisions on the legality of derivations in favor of original au
thors violates the spirit of American copyright. Bending the law toward 
"second takers" w o u l d as wel l . S o m e w h e r e between the two extremes 
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there must b e a formula that w o u l d acknowledge that all creativity 
relies on previous work, builds " o n the shoulders of g iants , " yet would 
encourage—maximize—creat ive expression in multiple media and 
forms. But because twentieth-century copyright law has been a battle of 
strong interested parties seeking to control a market , not a concerted ef
fort to maximize creativity and content for the benefit of the public, w e 
have lost sight of such a formula along the way. 



4 

SH IRLEY D I X O N W A S thirteen years old in 1976, w h e n she first 
played the Led Zeppel in song " W h o l e Lotta L o v e " for her father. Shir
ley had borrowed the 1969 a lbum Led Zeppelin II from a friend because 
the hit song from it had reminded her of one of her father 's composi
t ions. 1 Her father w a s the legendary blues composer, performer, pro
ducer, and bass player Willie Dixon. Young Shirley w a s well versed in 
the "property ta lk" of copyright law. She had been typing her father 's 
lyrics and filling in copyright registration forms since she was eight 
years old. Shirley applied her keen ear and mind to the Led Zeppel in 
song and concluded " W h o l e Lotta L o v e " reminded her of her father 's 
writing style. H e agreed that " W h o l e Lotta L o v e " sounded like his ob
scure song "You N e e d L o v e , " which w a s recorded b y M u d d y Waters 
in 1962. 2 

Willie Dixon filed suit in 1985 against the British rock group. They 
settled their dispute in 1987. Al though this case never m a d e it as far as 
a court hearing, the tensions between an older blues composer and 
younger hit makers illustrate m a n y of the contradictions and complica
tions of Amer ican music copyright. 

Music , more than any other vehicle of culture, collapses the gap 
that separates idea from expression. Is the string of six notes that initi
ates " H a p p y Birthday to Y o u " an idea, an expression, or both? If it is an 
idea, there must be another w a y to express the same idea. Would play
ing the same notes at a different tempo constitute a n e w expression of 
the same idea? Would playing it in a different key b e an exercise in 
novel expression? Is there an idea behind a particular arrangement of 
musical notes? Is there an idea behind a tone, texture, t imbre, or " f e e l " 
of a song? Are these features of a song ideas in themselves? 

If copyright law is charged with protecting a particular arrange
ment of notes , should it protect the melody, the harmony, the rhythm, 

117 

Hep Cats and Copy Cats 
American Music Challenges the CopyrightTradition 



118 HEP CATS AND COPY CATS 

or all of the above? H o w long must that string of notes be to constitute 
a protectable segment of expression? Should music copyright law be 
most concerned with the "total concept and fee l " of a protected work, 
or particular elements such as solos, riffs, or choruses? The twelve-bar 
I-IV-V chord pattern runs through most songs within the blues tradition, 
so that pattern is generally considered unprotectable. It is considered 
" c o m m o n property," drawn from the " d e e p w e l l " of American blues. 
However, an identifiable one-measure guitar r i f f—such as the opening 
to the Rolling Stones song (and Microsoft W i n d o w s advertisement) 
"Start M e U p " — c o u l d be protectable. At w h a t point between general 
chord patterns and specific strings of notes does repetition constitute an 
infringement of a protectable expression? N o n e of the answers to these 
questions is clear. Creative infringement cases have been interpreted on 
an almost ad hoc basis. Maintaining a healthy measure of freedom for 
"second takers" to build upon an expressive tradition demands other 
strategies, because the traditional safeguard of the idea-expression di
chotomy does not operate the same w a y in music as in other fields. 

Because these quest ions yield unsat is fying answers , m a n y dis
putes a m o n g artists get expressed in mora l or ethical terms. Led Zep
pelin, l ike m a n y rock groups , d id not have an unsul l ied reputat ion 
for granting credit to b lues artists . The group h a d covered and prop
erly credited two other Dixon composi t ions , " Y o u Shook M e " a n d " I 
Can ' t Quit You Baby , " o n its first a lbum in 1968, Led Zeppelin I. Dur ing 
the ear ly 1970s, the group h a d befr iended the Dixon family o n its vis
its to Chicago a n d had publ ic ly paid h o m a g e to Amer ican blues p io
neers . T h e group h a d failed to credit two other songs f rom Led Zep
pelin II, " B r i n g It o n H o m e " a n d " T h e L e m o n S o n g , " w h i c h resembled 
other Dixon composi t ions . U n b e k n o w n s t to Dixon, his publ ishing 
company, Arc M u s i c , h a d negot ia ted a set t lement wi th Led Zeppel in 
over those uncredi ted songs , but h a d neglec ted to in form Dixon or 
p a y h i m the recovered royalties until long after the set t lement . B y the 
late 1980s, Led Zeppel in w o u l d not eager ly grant ei ther wri t ing credit 
or royalt ies to Dixon over " W h o l e Lotta L o v e . " The proceeds of that 
set t lement he lped Dixon start the Blues H e a v e n Foundat ion , dedi
cated to helping aging composers and per formers recoup s o m e of the 
rewards for their w o r k in years before they h a d a chance to develop 
sophist icated business and legal acumen. W h e n Dixon passed a w a y 
in 1992, his legend had g r o w n f rom bril l iant c o m p o s e r a n d performer 
to brave bus iness pioneer. D ixon w a s a m o n g the first blues artists 
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to wrest control of rights a n d royalties from exploi tat ive record and 
publ ishing c o m p a n i e s . 3 

The relationship between blues composers and rock artists is com
plex. There are rarely obvious good guys and b a d guys in the stories of 
disputes over credit, influence, and royalties. In 1956, Elvis Presley rev
olutionized popular music b y introducing str ipped-down, h igh-power 
southern rhythm and blues to mainstream white audiences around the 
world. He did so b y recording some songs that African Amer ican artists 
had distributed to lesser acclaim just a few years before, such as Big 
M a m a Thornton's " H o u n d D o g . " Whi le Thornton's version gained leg
endary status among blues fans in the 1950s, it barely scratched the 
white pop market . Presley's version, on the other hand , sold two mil
lion copies in 1956 and s imultaneously topped the pop , country, and 
rhythm and blues charts. Presley's appeal t ranscended racial and re
gional lines and opened up several generations of young people from 
around the globe to the power of African American mus ic . 4 Yet Presley 
remains a controversial figure to m a n y critics, w h o consider his work 
" inauthent ic " because he reaped far greater rewards than previous or 
contemporary black artists w h o s e w o r k w a s just as exciting. Music jour
nalist Nelson George has called Presley " a d a m n e d lazy s t u d e n t " of 
black culture and a "mediocre interpretive artist ." Chuck D, the leader 
and lyricist of the rap group Public Enemy, sings "Elvis w a s a hero to 
most , but he didn' t m e a n shit to m e . " Whether in good faith or bad, 
white performers almost a lways reaped larger rewards than their black 
influences and songwriters . As Tricia Rose has argued, whiteness mat
ters in the story of the commodif icat ion of black cultural expression. 
By virtue of their whiteness , m a n y artists participated in styles and 
subcultures that emerged from the rhythm and blues tradition and 
"crossed o v e r " what w a s until only recently a gaping social and eco
nomic chasm between black music and white consumers . White rockers 
went where black artists could not. Even w h e n blacks could cross over, 
white artists h a v e h a d better opportunities to capitalize on the public
ity and distribution systems. For instance, m a n y "a l ternat ive" or " r o c k " 
radio stations will occasionally play rap music , but only if it is b y white 
artists such as the Beastie Boys, L i m p Bizkit, or Kid Rock . 5 

But the politics and economics of cultural exchange and translation 
are not s imple and unidirectional. Like Elvis, m a n y later blues-rock 
stars such as Eric Clapton, the Roll ing Stones, and Bonnie Raitt helped 
publicize the work of a lmost forgotten blues artists. Others , such as Led 
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Zeppel in arid the Beach Boys , have granted credit to composers such as 
Dixon and Chuck Berry under legal duress. There is very little differ
ence in the passion or sincerity behind the w o r k of M u d d y Waters and 
that of Eric Clapton. However , there is an indisputable chasm between 
the reception of Waters 's w o r k in the 1950s and that of Clapton's hits of 
the 1970s: Because he is white , Clapton w a s in a better posit ion to ex
ploit vastly better business conditions and broader consumer markets 
than Waters w a s . Clapton emerged at a very different t ime. Nonethe
less, m a n y music fans n o w k n o w and appreciate the w o r k of Willie 
Dixon, M u d d y Waters, and Robert Johnson because of Elvis Presley, 
Eric Clapton, J i m m y Page, and others. 

The simplistic story of the relationship is that younger white per
formers " s t o l e " material f rom aging "authent i c " composers such as 
Willie Dixon, Sonny B o y Will iamson, or Son House . But tracing influ
ence through something as organic and dynamic as American music is 
never simple. Blues-based music is often the product of c o m m o n and 
standard chord structures and patterns. Relying on or referring to a par
ticular influence can be as important as any "or ig ina l " contribution to a 
work. A composer might e m p l o y a familiar riff within a n e w composi 
tion as a signal that the n e w song is part of one specific tradition within 
the vast multi faceted canon of American music . Influence is inspira
tion, and songs talk to each other through generations. As Willie Dixon 
wrote : " W h e n you 're a writer, you don't have t ime to listen to every
b o d y else's thing. You get their things mixed up with your ideas and the 
next thing you know, you're doing something that sounds like some
b o d y e lse . " Because repetition and revision are such central tropes in 
American music , rewarding and encouraging originality is a trouble
some project in the music industry. 6 

In 1948, M u d d y Waters released a song for the Chess brothers ' Aris
tocrat label called "Fee l Like Goin ' H o m e . " It w a s Waters 's first national 
rhythm and blues hit. "Fee l Like Goin ' H o m e " w a s a revised version of 
a song Waters h a d recorded on his front porch in Mississippi for the 
folklorist Alan L o m a x in 1941 . After singing that song, which he told 
L o m a x w a s entitled " C o u n t r y Blues , " Waters told L o m a x a story of h o w 
he came to write it. " I m a d e that blue up in ' 3 8 , " Waters said. " I m a d e it 
on about the eighth of October, ' 3 8 . . . . I w a s fixin' a puncture on a car. 
I h a d been mistreated b y a girl, it w a s just running in m y mind to sing 
that s o n g . . . . Well, I just felt b lue , and the song fell into m y mind and it 
come to m e just l ike that and I started s inging." Then Lomax, w h o knew 
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of the Robert Johnson recording of a similar tune called "Walking 
Blues , " asked Waters if there were any other blues songs that used the 
same tune. "There ' s been some blues played like that , " Waters replied. 
"This song comes from the cotton field and a b o y once put a record 
out—Robert Johnson. H e put it out as n a m e d 'Walking B l u e s . ' . . . I heard 
the tune before I heard it on the record. I learned it f rom Son House. 
That 's a b o y w h o could pick a gui tar . " 7 

In this brief passage, Waters offers five accounts of the origin of 
" C o u n t r y B l u e s . " At first, Waters asserts his o w n active authorship, say
ing he " m a d e i t " on a specific date under specific conditions. Then 
Waters expresses the " p a s s i v e " explanation of authorship as received 
knowledge—not unlike Harriet Beecher Stowe's authorship of Uncle 
Tom's Cabin—that " i t come to m e just like that . " After L o m a x raises the 
question of Johnson 's influence, Waters, without shame, misgivings, or 
trepidation, says that he heard a version of that song b y Johnson, but 
that his mentor Son House taught it to him. Most significantly, Waters 
declares in the middle of that complex genealogy that " this song comes 
from the cotton f ie ld." 

What might seem to some observers a tangle of contradictions 
might instead be an important complication. Waters h a d n o problem 
stating, believing, and defending all five accounts of the origin of 
" C o u n t r y B l u e s . " To Waters, one explanation did not cancel out the oth
ers. Blues logic is neither linear nor Boolean. Blues ideology is not in
vested in s o m e abstract not ion of " p r o g r e s s " and thus does not cele
brate the Revolut ionary for its o w n sake. The blues composit ional ethic 
is complex and synergistic, relying o n s imultaneously exploring and ex
tending the c o m m o n elements of the tradition. Blues artists are re
warded for punctuat ion within collaboration, distinction within a com
munity, and an ability to touch a b o d y of signs shared a m o n g all m e m 
bers of an audience. Whi le M u d d y Waters used the metaphor " f rom the 
cotton f ie ld," other artists say that inspiration comes to them " f r o m the 
air ." They call their songs "a i r m u s i c . " The elements and themes float 
and flow, ready for any skilled and practiced performer to borrow and 
put to use. Each performer can revise the c o m m o n tropes and expand 
the cultural c o m m o n s . As blues scholar David Evans explains, blues 
composit ion relies on concepts to w h i c h w e usual ly assign the terms 
tradition, inspiration, and improvisation. But blues singers do not see 
these as separate and distinct factors. They are one process. Because 
blues composers do not ask themselves what is particularly traditional 
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about their tradition, they do not feel b o u n d to tradition. Because they 
do not isolate a process called " improvisat ion , " they feel no compulsion 
to improvise every t ime they play a particular song. Blues artists often 
express " n e w n e s s " passively, as if the original or improvisatory ele
ments " just c a m e " to them from the air or the cotton f ield. 8 

Whether the basis of the song came from the cotton field or not, 
Johnson recorded it before either House or Waters. But were all of 
these recordings really of the " s a m e " song? Johnson 's 1937 recording of 
"Walking B l u e s " and Waters 's 1941 " C o u n t r y B l u e s " share m a n y qual
ities. The verse-and-chorus structures of both songs (ABAB) are identi
cal, but that structure is c o m m o n if not standard for country blues 
songs. Both songs employ similar guitar solos using a bott leneck slide. 
A n d as music scholar John Cowley has demonstrated, they both share 
a c o m m o n ancestor in Son House 's " M y Black M a m a , " which House 
sometimes called "Walking B l u e s . " 9 

M a n y of the lyrics of Johnson 's "Walking B l u e s " also resemble 
those of Waters 's " C o u n t r y B lues . " Both songs feature the classic blues 
line " I 've been mistreated baby, and I don' t mind dying . " Consider 
Johnson's first two verses: 

I woke up this morning, feeling round for my shoes 
Tell everybody I got these walking blues 
Woke up this morning, feeling round, oh, for my shoes 
But you know about that, I got these old walking blues. 

Lord, I feel like blowing my old lonesome home 
Got up this morning now, Bernice was gone 
Lord I feel like blowing my old. lonesome home 
Well I got up this morning, all I had was gone.10 

A n d here are the first two verses to Waters 's version: 

Ah, it gets later on in the evening, child. I feel like, like blowing my home 
I woke up this morning to find my, my little baby gone 
Later on in the evening man, man, I feel like, like blowing my home 
Well I woke up this morning baby, to find my little baby gone. 

Well now, some folks say the worried, worried blues ain't bad 
That's the miserablest feeling child I most, most ever had 
Some folks tell me man that the worried blues ain't bad 
Well that's the miserablest old feeling, honey now, ooh now gal, I most ever had}1 
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Both songs deal with the same story. The s inger ' s love has left h im, so 
he feels like " b l o w i n g " his h o m e and he doesn' t mind dying. A legal 
claim to authorship over these lyrics w o u l d require an argument that 
one person deserves monopoly control over these very c o m m o n ex
pressions of an almost universal experience: frustration and resignation 
over a failed love affair. The " f e e l " of these two versions is very distinct. 
Waters, for instance, syncopates his lyric delivery in " C o u n t r y B l u e s " 
m u c h more than Johnson does in "Walking B lues . " 

Waters recorded versions of this song several more t imes in his ca
reer, each t ime changing the order of certain stanzas. Each version tells 
the same story, contains a slide solo, and shares the verse structure. Yet 
each is a very different song. Waters's 1948 version " I Feel Like Going 
H o m e , " is electrified, up- tempo, and " r o c k s " more than his acoustic 
version that L o m a x recorded. Waters's voice lacks the gravelly growl of 
the earlier versions. It occasionally almost squeals—more like Bobby 
Blue Bland than Robert Johnson or Son House—yet distinctly M u d d y 
Waters. The 1948 hit version established Waters 's " s ignature" sound, 
which no artist, b lack or white , American or British, w o u l d ever capture 
or imitate. For Waters, originality and authenticity were not in the lyrics 
or chord sequence. They were in his voice, his passion, his presentation, 
his motion. There w a s n o reason for Waters to seek a legally granted 
monopoly over his style. M u d d y Waters already enjoyed a natural 
monopoly. 

These are aesthetic a n d ethical issues m o r e than legal ones . W h a t 
if Rober t J o h n s o n — h a d h e l i v e d — h a d filed suit against M u d d y Wa
ters over c o m p o s e r ' s rights for "Walk ing B l u e s " ? Waters 's best de
fense might h a v e been that the e lements of both songs c a m e " f r o m 
the cotton f i e l d " and were thus a l ready part of the public domain 
long before J o h n s o n recorded his version. Yet these s a m e issues of 
style and presentat ion m a r k the dispute over Willie Dixon 's composi 
tion a n d M u d d y Waters 's recording of " Y o u N e e d L o v e " a n d Led 
Zeppel in ' s " W h o l e Lotta L o v e . " Dixon a n d Led Zeppel in never met 
in a courtroom. T h e case w a s settled for undisc losed terms after two 
years of negotiat ion. Both songs do share s o m e lyrics, but they both 
take e lements from the deep wel l of the b lues tradition. W h a t ' s more , 
the two songs h a v e complete ly different " f e e l s . " They do different 
work , speak to different condit ions , a n d strike different audiences in 
different w a y s . T h e y are very different songs . Dixon suffered greatly 
during his career at the h a n d s of unscrupulous a n d exploitat ive 
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handlers w h o manipula ted the copyright laws to deny h i m long- term 
rewards for his bril l iant w o r k . But Dixon did not " o w n " the blues aes
thetic as expressed through " Y o u N e e d L o v e " a n y more than Robert 
J o h n s o n " o w n e d " the e lements of "Walk ing B l u e s . " If the case h a d 
m a d e it to trial, the results w o u l d h a v e b e e n imposs ib le to predict . 
However , in an era and industry that h a v e g r o w n a c c u s t o m e d to 
"proper ty ta lk , " lawsuits h a v e b e c o m e frequent tools for resolving 
disputes over authorship , o w n e r s h i p , and originality. 

Whi le ownership is a s loppy and almost undefinable quality in the 
blues tradition, there is a real and significant claim to originality in 
blues music . Blues originality is just very different from the standard 
European model . Originality in the blues is performance-based. Pen 
and paper never enter the equation unless the song is considered for 
recording and distribution. In his 1978 ethnographic s tudy Blues from 
the Delta, f olklorist Will iam Ferris argues that blues artists have a notion 
of authorship and originality that lies not in the raw materials em
ployed for the composit ion, but in the style and presentation. Ferris 
states that m a n y blues singers s imultaneously admit learning a partic
ular song from another artist and claim authorship for it. S o m e artists 
even claim authorship of classic folk ballads like " John Henry." Ferris 
exemplifies this point through an interview with blues and gospel 
singer Sonny Matthews: 

I'll hear somebody else sing it and then I'll put my words like I want 
them in there. . . . I just sing it in my voice and put the words in there 
like I want them. Them my words there. I spaced them words like that 
on a contention that so many peoples singing alike, till you know 
that's just about to put a ruination on the gospel singing in this part. 
So many peoples is trying to imitate other folks, you know. . . . I will 
sing their songs, but I will put the words my way. 

Ferris also quotes Arthur Lee Will iams of Birdie, Mississippi, on the 
process of blues composit ion: "You sit d o w n and h u m to yourself . You 
try to see if that fits and if that don't work , you h u m y o u something else. 
A n d then too you m a y pick out a verse from some other song and 
switch it around a little b i t . " The blues tradition values "or iginal i ty" 
without a confining sense of " o w n e r s h i p . " In the blues tradition, what 
is original is the " v a l u e - a d d e d " aspect of a work, usual ly delivered 
through p e r f o r m a n c e . 1 2 
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Creativity and composi t ion ethics within the blues tradition derive 
from West African antecedents . Whi le the cultures of West Africa are 
diverse and complicated, some cultural forms helped form a "cultural 
c o m m o n s " that exists today across the Atlantic, l inking m a n y of those 
in the West African diaspora to those o n the continent through a w e b of 
familiar signs and tropes. Anthropologists and musicologists have em
phasized the importance of the "c i rc le " as the site of both creativity and 
communi ty in African cultures. The music , lyrics, a n d dance that em
anate from the circle often reflect these attributes: rhythmic complexity 
and syncopation; individual improvisation and stylization; call-and-re-
sponse; engagement between individuals and the communi ty at large; 
commentary in the form of satire, parody, or boastful competi t ion; and 
a sense of group consciousness . The tension between individual im
provisation and c o m m u n a l f low produces and celebrates both a balance 
between individuals and the communi ty and a safe space for individ
ual expression of daring and excellence. Each value depends on the 
other. The communi ty rewards both individual "s ty l izat ion" and mas
tery of a canon. Whi le other traditions around the world employ these 
dynamics as well , West African aesthetic principles have h a d a clear 
and profound effect on Amer ican culture through music , dance, prose, 
poetry, and humor. The " s h a p e " of West African creativity is a circle, not 
a l ine . 1 3 

This has created a cultural value system a m o n g West African-de
rived traditions that differs from the "progress ive" value system that 
emanates from the European artistic tradition and informs European 
and American copyright l a w . 1 4 This does not mean that American copy
right law, as designed and employed through most of American history, 
conflicts wi th African principles of expression. In fact, w h e n a copyright 
system is loose and balanced, it can amplify the positive elements of 
West African aesthetic tradition. In principle, copyright law does not 
prevent artists from taking from the " c o m m o n s . " It supports the idea 
that n e w artists build upon the works of others. It rewards improvisa
tion within a tradition. But originally, copyright regulated only the pro
liferation of physical and complete copies. N o w copyright regulates 
(but does not necessari ly forbid) performance , transformative works , 
slight and oblique reference, and even access. A n d copyrights used to 
expire on definite dates, thus constantly enriching the public domain 
with n e w material . Now, copyright terms last far beyond most peo
ple's life span, and Congress keeps extending them, making copyright 
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protection virtually perpetual . Amer ican copyright as it has been cor
rupted at the turn of the twenty-first century clearly conflicts wi th the 
aesthetic principles of West African music and dance. Yet American 
copyright regulates West African musical styles more than ever. 

Very little American popular music since 1956 has not been influ
enced b y the blues tradition. Therefore a preponderance of the musical 
products on the American market since 1956 have emerged from the 
performance-based blues aesthetic. Simultaneously, the stakes for con
trol of publishing and recording (known as "mechanica l " ) rights have 
c l imbed exponential ly as the record business has assumed a major place 
in the Amer ican economy. A n d as the companies that control and re
produce the products that carry this creative w o r k have consolidated 
and grown more powerful , the legal and commercial balance of the 
copyright system has shifted to heavi ly favor established works . These 
shifts have handcuffed n e w e r artists w h o want to participate in the 
chain of creativity. 

P O I S O N I N G T H E W E L L 

Just before the Beatles broke up, lead guitarist George Harrison w a s 
busy composing songs for his first solo a lbum, All Things Must Pass. 
Harrison and his n e w band, which included keyboard player Bil ly Pre
ston, were playing a concert in Copenhagen, Denmark , in 1970. During 
a backstage press conference, Harr ison sl ipped away, grabbed an 
acoustic guitar, and started playing around with s imple chord struc
tures. He eased into a pattern of alternating a minor II chord with a 
major V chord. Then he chanted the words "Hal le lu jah" and " H a r e Kr
i s h n a " over the chords. Soon other m e m b e r s of his band and entourage 
gathered around him, joining in on the song in four-part harmony. Be
tween choruses of "Hal le lu jah" and " H a r e K r i s h n a " Harrison impro
vised some verses that included lyrics such as " M y Sweet Lord , " "Dear, 
dear L o r d , " and " I really want to see you ; I really want to be wi th y o u . " 
Over the next few weeks , Harr ison and Preston returned to that jam, 
composing and recording the entire text of w h a t b e c a m e Harrison's first 
solo hit, " M y Sweet L o r d . " 1 5 

After the song gained wide acclaim and broad distribution, a band 
called the Belmonts recorded a tongue-in-cheek version of " M y Sweet 
L o r d " that appended the chorus lyrics from the 1962 Chiffons tune 
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" H e ' s So F ine , " c o m p o s e d b y Ronald M a c k and produced b y Phil Spec-
tor, to the Harrison hit. The similarities between " M y Sweet L o r d " and 
" H e ' s So F i n e " were not lost on Bright Tunes Music Corporat ion either. 
Bright Tunes w a s the publishing c o m p a n y that controlled the rights to 
" H e ' s So F ine . " Bright Tunes filed suit against Harrison, and the case 
went to trial in 1976. In his decision, the district judge closely examined 
the bui lding blocks of both songs . " H e ' s So F i n e " consists of two " m o 
tifs ," J u d g e Richard O w e n concluded. The first motif (A) is the array of 
notes " so l -me-re . " The second motif (B) is the phrase "sol - la-do- la-do." 
O w e n granted that standing alone neither of these motifs is novel 
enough to qualify for protection. 

However, what matters is not the bui lding blocks themselves , but 
their arrangement and order within the greater structure. " H e ' s So 
F i n e " contains the pattern A-A-A-A-B-B-B-B. The pattern of four repe
titions of A fol lowed b y four repetitions of B is " a highly unique pat
tern," O w e n ruled. Then, examining " M y Sweet Lord , " O w e n stated 
that the Harrison song used the same motif A four t imes, and then motif 
B three t imes. In place of the fourth repetition of B, Harr ison employed 
a transitional passage (T) of the same length as B. " M y Sweet L o r d " goes 
A-A-A-A-B-B-B-T. In both songs , the composers used a sl ippery "grace 
n o t e " in the fourth refrain of B (or in the substituted transitional phrase 
T, in the case of " M y Sweet L o r d " ) . In addition, O w e n wrote , " t h e har
monies of both songs are identical . " Harrison's expert witnesses as
serted that the differences between the songs mattered m o r e than the 
similarities. They argued that the lyrics, the syllabic patterns, and syn
copations distinguished each song. For instance, the highly meaning
ful terms "Hal le lu jah" and "Hare K r i s h n a " in " M y Sweet L o r d " re
place the nonsense w o r d and rhythmic placeholder " d u l a n g " from 
" H e ' s So F i n e . " 1 6 

In stark contrast to the complex and nuanced " w e b of express ion" 
analysis that Judge Learned H a n d prescribed for motion picture cases 
concerning derivative works , federal courts ask two questions to deter
mine whether a song infringes on the copyright for an earlier song. The 
plaintiff must show that the second composer h a d access to the first 
song and that the second song shows "substantial s imilari ty" to the 
first. Similarity without access, the result of a random coincidence, 
would not infringe. There are only eight notes in a major scale, after all. 
Accidents do happen. The need to establish access necessari ly protects 
hits better than obscure songs. O n the other hand , hits are more likely 
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to stick in people 's minds , more likely to flow through musical com
munit ies as influences and inspirations, and more likely to add ele
ments to the musical " w e l l . " 1 7 

George Harrison went to the well once too often. He w a s raised in 
the blues tradition, as embodied b y the English working class in the 
1950s and 1960s. He and his pals spent their youth memoriz ing riffs 
from C h u c k Berry, M u d d y Waters, and B u d d y Hol ly records. American 
rhythm and blues were irresistible sources of powerful stories and e m o 
tions, and influenced everything Harrison and his peers did. Both Har
rison and Preston testified vehement ly that neither one of them consid
ered " H e ' s So F i n e " an inspiration for " M y Sweet L o r d . " The Chiffons 
song never entered their minds , they said. But " H e ' s So F i n e " topped 
the pop music chart in the United States for five weeks in the s u m m e r 
of 1963. It reached the n u m b e r 12 spot in England during that same 
t ime—a s u m m e r w h e n the top song o n the British p o p charts belonged 
to the Beatles. Both Preston in the United States and Harrison in Eng
land h a d ample access to the Chif fons ' recording. They both k n e w of the 
song, but neither consciously appealed to it as a source for " M y Sweet 
L o r d . " J u d g e O w e n agreed: "Seeking the wellsprings of musical com
pos i t ion—why a composer chooses the succession of notes and the har
monies h e does—whether it be George Harrison or Richard Wagner is 
a fascinating inquiry. It is apparent from the extensive col loquy between 
the Court and Harrison covering forty pages in the transcript that nei
ther Harrison nor Preston were conscious of the fact that they were uti
lizing the 'He 's So F ine ' theme. However , they in fact were , for it is per
fectly obvious to the listener that in musical terms, the two songs are 
virtually identical except for one phrase . " Then, precipitously employ
ing the passive voice, O w e n leapt to a conclusion that poisoned the well 
for subsequent artists: 

What happened? I conclude that the composer, in seeking musical ma
terials to clothe his thoughts, was working with various possibilities. 
As he tried this possibility and that, there came to the surface of his 
mind a particular combination that pleased him as being one he felt 
would be appealing to a prospective listener; in other words, that this 
combination of sounds would work. Why? Because his subconscious 
knew it already had worked in a song his conscious mind did not re
member. Having arrived at this pleasing combination of sounds, the 
recording was made, the lead sheet prepared for copyright and the 
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song became an enormous success. Did Harrison deliberately use the 
music of "He's So Fine?" I do not believe he did so deliberately. Nev
ertheless, it is clear that "My Sweet Lord" is the very same song as 
"He's So Fine" with different words, and Harrison had access to "He's 
So Fine." This is, under the law, infringement of copyright, and is no 
less so even though subconsciously accomplished. 1 8 

Under this s tandard, which makes " subconsc ious" influence illicit, 
something an artist must struggle to avoid, M u d d y Waters w o u l d have 
had great difficulty keeping up wi th w h o h a d recorded and marketed 
particular arrangements that were considered c o m m o n property in the 
Mississippi Delta, music that came " f r o m the cotton f ie ld," or f rom the 
well of tradition. The standard used in the Harrison case puts a heavy 
burden on those w h o snatch a groove out of the air and insert it as one 
part of a complex creative process. 

Over the next twelve years, emboldened b y the Harrison suit, com
posers and publishing companies that retained rights to classic Ameri
can songs considered pursuing legal action against more recent song
writers. In 1981, the c o m p a n y that o w n e d the rights to the 1928 Gus 
Kahn and Walter Donaldson standard " M a k i n ' W h o o p e e " filed suit 
against Yoko O n o , collaborator and spouse of former Beatle John Len-
non, for her song " I ' m Your A n g e l " on the 1981 a lbum Double Fantasy. 
Jazz pianist Keith Jarrett pursued action against Steely D a n songwriters 
Donald Fagen and Walter Becker for jazz-t inged cuts from their a lbum 
Gaucho. Actions such as these did nothing to promote originality and 
n e w music . In fact, the publici ty about such suits probably retarded cre
ativity b y generating an aura of fear and trepidat ion. 1 9 

Then, in 1988, another artist w h o " w e n t to the w e l l " of the Amer i 
can rhythm and blues tradit ion w o n a major case that w a s str ikingly 
s imilar to the Harr i son ordeal . O n l y this t ime, the songwri ter in ques
tion, J o h n Fogerty, h a d wri t ten both the or iginal song a n d the later 
one. Foger ty w a s accused of copying from himself . Fogerty h a d been 
the leader, driving force behind , and chief songwri ter of the success
ful 1960s country-blues-rock b a n d Creedence Clearwater Revival . 
Like m a n y y o u n g and naive songwri ters , inc luding Willie Dixon, Fo
gerty h a d s igned a contract earlier in his career that granted all r ights 
to his songs to a publ i sh ing company, Jondora , w h i c h w a s o w n e d b y 
Fantasy Records . After Foger ty split w i t h his b a n d and Fantasy in the 
early 1970s, he refused to p l a y hits f rom his old cata logue because he 
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resented the p e r f o r m a n c e royalt ies f lowing to Fantasy a n d its presi
dent, Saul Zaentz . Those years of bi t terness p u s h e d Fogerty out of the 
rock spotl ight . His refusal to play his old songs disconnected Fogerty 
f rom his fans. Then, in 1985, Foger ty released his " c o m e b a c k " a lbum, 
Centerfield. The a l b u m yie lded a n u m b e r of hits that generated airplay 
and sales, including " R o c k and Roll G i r l s , " w h i c h shares a chord pat
tern a n d beat wi th classics such as Ritchie Valens 's " L a B a m b a " and 
the Is ley Brothers ' "Twist and S h o u t , " a n d the title cut " C e n t e r f i e l d , " 
w h i c h quotes a l ine f rom C h u c k Berry 's song " B r o w n - E y e d H a n d 
s o m e M a n , " s ignifying that the a lbum w a s just the latest l ink in the 
rhythm and blues chain. However , two of the songs on the a l b u m 
s e e m e d to b e direct at tacks o n Fogerty 's nemes i s , Fantasy president 
Zaentz . "Mr . Greed, w h y y o u gotta o w n everything that you see? Mr. 
Greed, w h y y o u put a chain on e v e r y b o d y l ivin ' f r e e ? " Fogerty sang 
on the song " M r . G r e e d . " A n d the final song on the a l b u m w a s called 
" Z a n z Kan ' t D a n z . " T h e refrain inc ludes the l ine " b u t he ' l l steal your 
m o n e y . " 2 0 

Zaentz filed suit. But h e h a d found a stronger claim than defama
tion or libel o n w h i c h to attack Fogerty. Zaentz argued that the opening 
song on Centerfield, " T h e Old M a n d o w n the R o a d , " contains a bass line, 
rhythm, and guitar br idge that are similar to those of the 1970 Cree-
dence Clearwater Revival hit " R u n through the J u n g l e . " Whi le Fogerty 
had writ ten " R u n through the Jungle , " Zaentz still o w n e d the rights to 
it. During the jury trial in San Francisco, both sides called a series of m u 
sicologists to discuss influence and originality in music . Then Fogerty 
took the stand with his guitar in hand . Over a day and a half, Fogerty 
played for the jury such songs as " P r o u d Mary , " " D o w n o n the Corner , " 
and "Fortunate S o n " to explain his creative process. Most importantly, 
Fogerty played tapes of old Howl in ' Wolf and Bo Diddley songs, then 
picked up his guitar and played a Bo Diddley song called "Br ing It 
to J e r o m e , " which contains riffs and rhythms similar to both " R u n 
through the J u n g l e " and " T h e Old M a n d o w n the R o a d . " The jury 
found for Fogerty after two hours of del iberat ion. 2 1 

The Harrison and Fogerty cases s h o w that the case law concerning 
the reuse of tropes and elements from older songs makes little or no 
space for performance-based models of originali ty—contributions of 
style or delivery. Judges such as O w e n in the Harrison case have tried 
to employ the structuralist reading method that Judge Learned Hand 
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developed (although O w e n ' s opinion seems to owe something to Freud 
as well ) . But these cases have not yielded anything close to a simple or 
clear standard for determining whether one song in the blues tradition 
infringes on another. The ruling in the Harrison case seemed to bend in 
favor of older composers , putting the burden of clearing influences on 
newer songwriters . Yet the judgment in the Fogerty case seemed to 
grant " C r e e d e n c e " to the not ion that songwriters should be a l lowed to 
draw from the blues tradition well. 

The Harrison and Fogerty cases are concerned wi th h o w songwrit
ers might trample on the composit ion r ights—that is, the actual notes 
and structure—of an older song. But there are two other major rights 
in the " b u n d l e " of rights that make up musical copyright: perform
ance rights and mechanical rights. Performance rights concern public 
concerts, radio play, jukebox play, and other media exhibitions. Perfor
mance rights are usually l i censed—and royalties col lected—through 
consort iums such as the Amer ican Society of Composers , Authors , 
and Publishers (ASCAP) and Broadcast Music , Inc. (BMI) . Mechanical 
rights are the rights to reproduce particular recordings of the song or 
a lbum. Before the 1980s, infr ingement suits that dealt wi th mechanical 
rights generally concerned large-scale pirating of records and tapes. 
Suits over composi t ion rights dealt wi th the re-use of melody, harmony, 
or lyr ics . 2 2 

However, digital technology and the rise of urban hip-hop culture 
complicated that dichotomy. Rap does not use melody and h a r m o n y in 
the same w a y s that other forms of music do. In fact, rap artists often 
" s a m p l e " bits of o thers ' m e l o d y and harmony, and use those " s a m p l e s " 
as part of a rhythm track, completely transforming and recycling those 
pieces of music . Rap is Revolut ionary because it did not emerge directly 
from the American blues tradition. It is an example of and expression of 
"Afrodiaspor ic " black culture, derived in form and function from 
Caribbean music more than from American rhythm and b l u e s . 2 3 H o w 
ever, in the United States, rap artists used whatever bui lding blocks 
they found in their environment to construct an American rap tradition. 
So instead of playing similar riffs or melodies from other artists on their 
o w n instruments, early rap composers w e a v e d samples from familiar 
songs into a n e w montage of sound. B y the early 1990s copyright cases 
concerning mechanical rights intersected with the unstable principles 
of composi t ion rights. 
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FEAR OF A SAMPL ING PLANET: H O W RAP BUM-RUSHED 

C O P Y R I G H T L A W 

Over the raunchy, driving J i m m y Page guitar chords of the Led Zep
pelin song " Kas hmi r , " Philadelphia rapper Schoolly D bel lows the 
words " W a y w a y down in the jungle deep"—signature of the African 
American folk p o e m "Signifying Monkey. " In the traditional poem, the 
trickster m o n k e y uses his wits and his c o m m a n d of diction to outsmart 
a more powerful adversary. The "Signifying M o n k e y " has appeared in 
various forms in blues recordings, folktale ethnographies , the poetry of 
Larry Neal , and the blacksploitation film Dolomite. Only this t ime, the 
trickster tale turns up as the lyrics to the song "Signifying R a p p e r " on 
Schoolly D's 1988 a lbum Smoke Some Kill. J i m m y Page did not join D in 
the recording studio. Nor did Page or Led Zeppel in garner any credit 
on the label of Smoke Some Kill. But the contr ibut ion—and the m e s 
sage—is unmistakable . School ly D is " s igni fy ing" on Led Zeppelin, a 
more powerful cultural force than h e is. A m o n g the raw materials avail
able to creative black youth in the deindustrial ized Reagan-era cities 
were piles of w a r p e d vinyl , scraps of sounds. Pretentions to "authen
t ici ty" s e e m e d silly. "Credi t , " in all its various meanings , w a s not forth
coming to black youth or black culture. W h y should they give it w h e n 
they weren ' t receiving it? Led Zeppel in did not " c redi t " the blues mas
ters as often as they could have, so w h y should Schoolly D do anything 
but reciprocate? Yet b y rapping an updated and unexpurgated version 
of an African American folktale, Schoolly D w a s proclaiming his con
nection to something that w a s once " r e a l , " b y constructing a musical 
work that felt nothing like " r e a l " music . Repeating and reusing the 
guitar riff from " K a s h m i r " w a s a transgressive and disrespectful ac t—a 
" d i s " of Led Zeppel in and the culture that produced, rewarded, and 
honored Led Zeppel in . 2 4 

Schoolly D released "Signifying R a p p e r " a decade after rap first at
tracted the attention of young people and music executives around the 
world . The first rap record to attract radio play and widespread sales, 
the Sugarhill Gang 's " R a p p e r ' s De l ight " (1979), rode the thumping in
strumental track from Chic 's " G o o d Times , " a disco hit that also served 
as the backing track for m a n y free-form rap songs of the 1970s. From the 
late 1970s through the early 1990s, most rap songs adhered to and im
proved on the formula popularized b y " R a p p e r ' s Del ight , " spoken 
rhymes punctuating a background montage constructed from unau-
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thorized pieces of previously recorded music . The expansion of the 
market for rap music w a s phenomenal . In 1987, rap records represented 
11.6 percent of all the music sales in the United States. B y 1990, rap was 
18.3 percent of the music bus iness . 2 5 

Rap's rise from an urban h o b b y to a major industry rocked the sta
tus quo of not only the music industry, but the legal wor ld as well . Since 
the late 1970s, rap artists have pushed the boundaries of free expression 
with sexually explicit lyrics and descriptions of violence b y and against 
law enforcers. They have raised questions about society's power struc
tures from the ghettos to the Gallerias. In m a n y cases, legal and societal 
traditions h a d n o w a y to deal wi th these fresh and strong sentiments 
that drove through Amer ica in an open jeep, powered b y a heavy beat. 

That 's what happened w h e n an entrenched and exciting hip-hop 
tradition, sampling, energized b y digital technology, encroached upon 
one of the most ambiguous areas of the American legal tradition: Amer
ican copyright law. Complicat ing the clash, the concept of copyright has 
been deeply entrenched in western literary tradition for centuries, but 
does not play the s a m e role in African, Caribbean, or African American 
oral traditions. It 's far too s imple and inaccurate to declare that copy
righting has been a white thing; sampling, borrowing, or quoting has 
been a black thing. The turmoil that rap has created in copyright law is 
more complex than just a clash of stereotypically opposed cultures. It 's 
not just a case of mistrust and misunderstanding. R a p — f o r a m o m e n t — 
revealed gaping flaws in the premises of h o w copyright law gets ap
plied to music and s h o w n the law to b e inadequate for emerging com
municat ion technologies, techniques, and aesthetics. 

The tension in the law is not be tween urban lower class and corpo
rate uberclass. It 's not between black artists and white record execu
tives. It 's not a lways a result of conflicts be tween white songwriters and 
the black composers w h o sample them. It is in fact a struggle between 
the established entities in the music business and those trying to get es
tablished. It is a conflict be tween old and new. As the market for rap and 
the industry that supports it grew and matured through the 1980s and 
1990s, the law shifted considerably in favor of established artists and 
companies , and against emerging ones. So b y the late 1990s, rap artists 
without the support of a major record c o m p a n y and its lawyers, with
out a large pool of m o n e y to pay license fees for samples , h a d a choice: 
either don't sample or don' t market n e w music . Copyright law is de
signed to forbid the unauthorized copying or performance of another 's 
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work. Authorization means licensing. Licensing means fees. Violations 
bring lawsuits . Lawsuits bring sett lements. But the practice of digital 
sampling, having gained access to the airwaves and record stores less 
than two decades ago, is relatively n e w to the music business and its 
lawyers . For the longest t ime, no one seemed to be able to agree on a fair 
price for l icensing samples . No one seemed to k n o w the best w a y to 
structure the fees. N o one seemed to k n o w exactly h o w existing statutes 
and case law w o u l d apply to alleged violations of musical copyrights. 
A n d before 1991, n o one had pursued a sampling case through to a ju
dicial rul ing. 2 6 

Yet entertainment lawyers, a larmed over these and other issues, re
acted with varying degrees of anger and concern. J u a n Carlos Thorn, a 
Los Angeles lawyer, music ian, playwright , and actor, wrote in 1988: 

Digital sampling is a pirate's dream come true and a nightmare for all 
the artists, musicians, engineers and record manufacturers. Federal 
courts must update their view of piracy and interpretation of the 
[Copyright] Act to meet the sophistication of digital technology. 
Sounds are not ideas, but expressions, and therefore copyrighted 
works. . . . Unchecked digital sampling will present the incongruous 
result of a copyrighted work which is both protected by copyright but 
is also part of the public domain. By any standard, digital sampling is 
nothing but old fashioned piracy dressed in sleek new technology. 2 7 

As it emerged on the American music scene in the late 1970s, hip-hop 
music w a s composed of two layers of creative raw material . O n the top 
was the vocalization, the rap itself. The rhymes w e r e — a n d still a r e — 
in h e a v y dialect, urban African American, Caribbean, or Spanish, and 
were originally improvised. Rappers focus m u c h of their efforts on 
boasting of their o w n abilities in arenas as diverse as sex, sports , money, 
knowledge , or rhyming ability. Somet imes raps serve to show disre
spect for people in authority, or even other rappers. M a n y of the vocal 
habits of rappers are easily traced to the African American tradition of 
" toast ing," or "playing the dozens , " and ult imately to the African oral 
tradition of " s i g n i f y i n g . " 2 8 In addition, rap styles of the last twenty 
years bear significant resemblance and o w e a heavy debt to scat singers 
like Cab Calloway, rhythm and blues performers like Otis Redding, and 
rock precursors like Bo Diddley. A more direct debt should be paid to 
James Brown, Isaac Hayes , George Clinton, and M u h a m m a d A l i . 2 9 
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Underlying the rap vocal tracks is the bed of music . Because the art 
was originally per formed and perfected b y disk jockeys, the rhythms 
and melodies of the tunes were essentially lifted from records that were 
popular dance themes at the t ime. So whi le the oral traditions of diss-
ing and signifying can be easily l inked, the vinyl traditions are of more 
obscure l i n e a g e . 3 0 Early DJs scratched and sampled whatever records 
they had , and listened specifically for funky breaks, or at least funny 
combinations. They fused a m i s h m a s h mosaic of samples that would 
confound anybody trying to assemble a s imple ethnic genealogy for the 
birth and growth of r a p . 3 1 

What developed in rap in the 1970s and 1980s has been compared 
to what happened to jazz in the 1940s and 1950s, w h e n Dizzy Gillespie 
and Charlie Parker took it higher b y cutting up and improvis ing o n top 
of stale standards like " I Got R h y t h m " and " H o w High the M o o n . " 3 2 If 
w e could trace the tradition of borrowing other people 's music , making 
it one 's own, and improvising on top of it, back through African Amer
ican musical history to Africa, a s imple thesis w o u l d emerge: The rap on 
sampling w o u l d be that American laws don' t deal with African tradi
tions. The history, as w e have seen with blues music , is not that sim
ple. In Africa, music and poetry are not s imply considered communi ty 
property. S o m e cultural anthropologists have claimed that authorship 
and composit ion hold little or no value in African societies, but this is 
an oversimplif ied and ethnocentric n o t i o n . 3 3 

Instead, it is easier, a n d perhaps m o r e accurate , to trace this tradi
tion b a c k along two l ines: one through mid-century A m e r i c a n rhythm 
and b lues and jazz , and the other through more recent immigrant in
f luences f rom the Car ibbean is lands. Car ibbean is landers , s o m e w h a t 
freer of the special social constraints that A m e r i c a n b lacks felt, had 
the abil ity to bui ld and control their o w n m u s i c industry. T h e y also 
h a d the benef i t of choos ing the best of Amer ican , Brit ish, and Afr ican 
inf luences to b lend into their mus ic . A n d in Jamaica , more than in 
most cultures , the concept of music as c o m m u n i t y proper ty is impor
tant to the deve lopment of commerc ia l ly viable art f o r m s . 3 4 Dick Heb-
dige, a music scholar w h o special izes in h o w Car ibbean music has 
affected w o r l d music in general , c la ims that " v e r s i o n i n g , " the re
peated borrowing and recycl ing of a popular s tandard, is the k e y to 
not only reggae, but all Afr ican A m e r i c a n a n d Car ibbean music . Heb-
dige wri tes that often w h e n a reggae record is re leased, hundreds of 
dif-ferent vers ions of the s a m e r h y t h m or m e l o d y wil l b e released in 
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the subsequent w e e k s . E v e r y n e w vers ion wil l s l ightly m o d i f y the 
original t u n e . 3 5 

In the mid-1970s , ska and reggae producers invented a n e w w a y to 
version. They began fading instrumental tracks in and out, playing bass 
off of vocals , s lowing d o w n the rhythm, and throwing in echoes. They 
called this process " d u b b i n g . " It involved different raw materials than 
sampling, but the same production p r o c e s s . 3 6 Hebdige writes that while 
the studio environment spawned dubbing, the dance hall scene incu
bated the vocal precursor to Amer ican rap: the DJ ta lk-over . 3 7 

There is a recent and clear l ink between N e w York hip-hop in the 
1970s and Jamaican "vers ion ing" in the 1960s. His n a m e is Kool H e r e . 3 8 

Kool Here came to the Bronx from Jamaica in 1967. O n his native island, 
he had heard " ta lk -over" DJs and k n e w the scat-singing techniques of 
some of the ska and reggae artists w h o h a d churned out international 
hits during the 1960s . 3 9 Hebdige explains h o w Kool Here imported al
most all the necessary precursors to modern rap music : B y 1973 Here 
owned the loudest and most powerful sound system in his neighbor
hood. But w h e n he deejayed at house parties Here found that the N e w 
York African American crowd w o u l d not dance to reggae or other 
Caribbean beats . So Here began talking over the Latin-t inged funk that 
held broad, multiethnic appeal in the Bronx. Gradually, h e developed a 
popular and recognizable style. Here began buying records for the in
strumental breaks rather than for the w h o l e t rack . 4 0 Here became one of 
the first—if not the first—to discover that he could sample the hearts 
out of a pile of vinyl and give a room full of people plenty to tas te . 4 1 

Before too long, other N e w York DJs picked up on the populari ty of 
Here's style. The first changes they m a d e were to incorporate classic 
rhythm and blues riffs and breaks, adding the thrill of recognition to the 
groove, " scratching" a record to create a n e w rhythm track, and rapping 
in an American dialect full of street s lang . 4 2 To complement the linkage 
of American sampl ing with Caribbean versioning, there h a v e been sug
gestions that the vocal styles of Amer ican rap m a y have thicker Carib
bean roots than previously thought. Music critic Daisarm McLarte ar
gues that rap's strongest and most obvious musical and ideological 
links are not to Africa but to the West Indies and the Afro-Caribbean 
styles of calypso and reggae. Calypso lyrical style, for instance, over
flows with double entendres, verbal duels, and playful boasts. These 
themes are c o m m o n in Amer ican rap lyr ics . 4 3 

In Amer ican popular music , versioning or borrowing is not un-
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heard of, al though it has traditionally been white artists vers ioning the 
work of black artists. The Beach Boys lifted riffs from C h u c k Berry that 
dominated their songs to the s a m e extent that Van Halen 's " Jamie ' s 
Cry ing" guitar riff stands alone as the backing track to Tone Loc 's "Wi ld 
T h i n g . " 4 4 The traditional N e w Orleans rhythm and blues song "Stagger 
L e e " (which in its original form is called "S tack-o-Lee" ) , is one Ameri
can song that has been versioned so m a n y times that it has served as al
most a s ignature song for N e w Orleans music . Stagger w a s a bad man, 
into gambl ing, drinking, and fighting. His tales of gluttony and bad 
luck have taken on almost as m a n y plots as voices. It can still b e heard 
covered in live music clubs large and small all over the United S ta tes . 4 5 

Sampling, as opposed to s imply imitating, b e c a m e a big issue in 
Amer ican music after digital technology b e c a m e cheap and easily avail
able and its products became immense ly popular . 4 6 Digital sampling is 
a process b y w h i c h sounds are converted into binary units readable by 
a computer . A digital converter measures the tone and intensity of a 
sound and assigns it a corresponding voltage. The digital code is then 
stored in a computer m e m o r y bank, or a tape or disc, and can b e re
trieved and manipulated electronically. 4 7 

But w h y do rap artists sample in the first place? W h a t meanings are 
they imparting? S o m e songs grab bits and pieces of different p o p cul
ture s ignposts , while others, such as Tone Loc 's "Wi ld T h i n g " or H a m 
m e r ' s " U Can' t Touch This , " w h i c h lays lyrics upon a backing track 
m a d e up almost entirely of Rick James ' s " S u p e r Freak" instrumentals , 
hardly stand alone as songs, but are truly " v e r s i o n s " of someone else's 
h i t s . 4 8 Somet imes , as with Schoolly D's sampling of Led Zeppel in 's 
" K a s h m i r " for his song "Signifying Rapper , " it can b e a political act—a 
w a y of crossing the system, chal lenging expectations, or confronting 
the status quo. Often, the choice of the sample is an expression of ap
preciation, debt, or influence. Other t imes it's just a matter of having 
some fun or searching for the right ambient sound, tone, or feel. Cer
tainly Rick James 's funky hits of the late 1970s and early 1980s influ
enced not only artists of the 1990s but their audiences . Sampl ing is a 
w a y an artist declares, "Hey, I dug this, too . " It helps form a direct con
nection with listeners, the same w a y a moviemaker might throw in a 
M o t o w n hit in a soundtrack. B y the early 1990s, at least 180 recordings 
b y more than 120 artists contained samples b y some of funk godfather 
George Clinton's P-Funk school, which included 1970s bands Funka-
delic, Parl iament, and various other bands headed b y Clinton or his 
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bassist, Bootsy Col l ins . 4 9 It 's tough to say whether a n e w song that re
lies a lmost completely o n some older hit riffs can achieve financial suc
cess on its o w n merits . Two of the best-selling rap hits are entirely de
pendent on massively danceable older songs and are, sadly, lyrically 
l imited. They are H a m m e r ' s " U Can' t Touch T h i s " and Vanilla Ice 's 
1990 single " Ice Ice Baby," w h i c h w a s a stiff and meaningless rap over 
the backing track to the 1982 David B o w i e - Q u e e n hit " U n d e r Pres
s u r e . " 5 0 Village Voice music critic Greg Tate explained the aesthetic value 
of sampling: "Mus ic belongs to the people, and sampling isn't a copy
cat act but a form of reanimation. Sampl ing in hip-hop is the digitized 
version of hip-hop DJing, an archival project and an art form unto itself. 
Hip-hop is ancestor w o r s h i p . " 5 1 

Sampling helps forge a "discursive c o m m u n i t y " a m o n g music fans. 
Rap music first m a d e that connection to whi te audiences—and thus ex
panded the discursive c o m m u n i t y exponential ly—in 1986, w h e n Run 
D M C released its version of the 1977 Aerosmith song, "Walk This 
W a y . " 5 2 Within the African American discursive community, rap songs 
serve, in historian George Lipsitz 's words , as "repositories of social 
m e m o r y . " 5 3 Lipsitz particularly credits the matr ix of cultural signs high
lighted b y sampling and realistic lyrics that document the struggles of 
inner-city life. Sampling can be transgressive or appreciative, humor
ous or serious. It gives a song another level of meaning, another plane 
of communicat ion among the artist, previous artists, and the audience. 

Digital sampling also had a powerful democratizing effect on 
American popular music . All a young composer needed w a s a thick 
stack of vinyl a lbums, a $2,000 sampler, a microphone, and a tape deck, 
and she could make fresh and powerful music . She could m a k e people 
dance, laugh, and sing along. She might , under the right conditions, be 
able to m a k e m o n e y from the practice. As critic John Leland wrote in 
Spin: " T h e digital sampling device has changed not only the sound of 
pop music , but also the mythology. It has done what p u n k rock threat
ened to do: m a d e everybody into a potential musician, br idged the gap 
between performer and a u d i e n c e . " 5 4 

Clearly, sampl ing as an American expression w a s raised in the 
Bronx, but w a s probably born in the Caribbean. Its aesthetic appeal is 
deeply e m b e d d e d in African American and Afro-Caribbean culture, if 
not for most of this half century, then certainly over the last twenty-five 
years. More significantly, for a whi le in the late 1980s, it looked as if 
transgressive sampling w a s not going to go away. It m a d e too much 
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m o n e y and was too important to the meaning and message of rap. Dur
ing the first decade of rap, the legal questions surrounding sampling 
grew more troublesome for both artists and labels as rap became more 
popular and the economic stakes rose. Sampling seemed to undermine 
the very definitions of " w o r k , " "author , " and "or ig ina l "—terms on 
which copyright law rests. Consider a song with a backing musical 
track filled with bits and pieces of other works , others ' applications of 
skill, labor, and judgment . There 's a Keith Richards guitar riff here and 
there. We hear Bootsy Coll ins 's thumb-picked and hand-s lapped bass 
filling in the bot tom. The rhythm is kept constant through an electronic 
drum machine. We hear the occasional m o a n of a Staple Singer or a 
shout of James Brown. The n e w w o r k m a y exist as an individual work 
per se. The new, composite , mosaic work is assembled from these sam
ples through an independent application of skill, labor, and judgment . 
Is each of these samples a copyright infringement? If the artist asks for 
permission to sample the Keith Richards r i f f—which might be an ex
pression of Chuck Berry 's or H o u n d o g Taylor 's idea—does she admit 
that permission should h a v e been sought for the bass line? H o w about 
the moans and shouts, which could easily be considered "s ignature 
s o u n d s " and thus marketable qualities? If the artist, the assembler of the 
mosaic , h a d hired studio musicians to imitate these distinctive sounds, 
instead of splicing digital grafts onto a n e w tape, would she b e lifting 
unprotected " i d e a s , " instead of tangible products of actual skill, labor, 
and judgment? If a person recorded an entire song based upon the 
music to " T h e Boogie-Woogie Bugle B o y of C o m p a n y B , " and a court 
found the use of the score to be outside the domain of fair use, then the 
defendant w o u l d be expected to p a y the appropriate penalty for violat
ing the letter and spirit of the copyright law. But what if the defendant 
used only the notes and words of the "Boogie -Woogie " portion of the 
refrain, and repeated them throughout a song that had other creative el
ements in it? Has the right to the original " w o r k " been infringed? 
Courts have varied in their rulings of h o w m u c h one m a y take before a 
" w o r k " has been violated. Legal scholars agree there is no clear guide
line, and the text of the law simply does not deal with the i s sue . 5 5 After 
examining this confusion, David Sanjek, director of the Broadcast 
Music , Inc. , archives, concluded that the rise of digital sampling had 
removed whatever claim musicians had to " a n aura of a u t o no m y and 
authenticity." Sanjek wrote : " I f anyone with an available l ibrary of re
cordings, a grasp of recorded material history, and talent for ingenious 
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collage can call themselves a creator of music , is it the case that the 
process and the product no longer possess the meaning once assigned 
to t h e m ? " 5 6 

In m a n y sectors of the law, w e w o u l d expect courts to clarify issues 
like these. Ideally, federal courts w o u l d s lowly sift through the compet
ing arguments and seek a balance that w o u l d ensure freedom for the 
emerging artists whi le protecting the risks and investments of estab
lished ones . But from 1978 through 1991, the courts were silent on most 
of these issues. 

T H E ILL IN ' EFFECT: H O W C O P Y R I G H T BUM-RUSHED RAP 

All w a s not wel l for the creative process before courts weighed in on 
sampling issues. Anarchy w a s not paradise. Artists also suffered be
cause of the confusion the practice caused in the record business . Rec
ord companies were understandably risk averse. Because sampling 
raised so m a n y questions, labels p u s h e d their more successful acts to 
get permission for samples before releasing a record. The problem w a s 
that n o one k n e w what to charge for a three-second sample . As a 1992 
note in the Harvard Law Review stated: "Consequently , the music indus
try has responded with an ad-hoc, negotiated licensing approach to 
valuing music s a m p l e s . " 5 7 As industry leaders and lawyers , and older 
songwriters , grew more aware of the prevalence of sampling and of the 
potential monetary gain from challenging it, artists became more con
cerned wi th the potential costs of sampling. This certainly retarded the 
creative process. Artists chose to sample less-wel l -known works , works 
published or produced b y their o w n companies and labels, or works 
with a lower l icensing price. W h e n the Beastie Boys wa nt e d to sample 
the Beatles song " I ' m D o w n , " Michael Jackson informed them that he 
owned the rights to the song and denied them permission to use it. The 
Beastie Boys eventual ly opted against using that s o n g . 5 8 

Until 1991, no one in the rap or licensing businesses k n e w what the 
guidelines for digital sampling were . This means that on any given day, 
an artist m a y have been r ipped off b y an overpriced l icensing fee, or a 
publishing c o m p a n y m a y have gotten burned b y charging too little for 
a sample that helped produce a top h i t . 5 9 That 's w h y several legal schol
ars in the late 1980s and early 1990s tried to formulate l icensing systems 
based o n the use, length, and type of sample . Still, the industry w a s 
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waiting for a court to weigh in so there could be some predictability and 
stability in the s ys t em. 6 0 

Several sampling cases were settled out of court before December 
of 1991, postponing the inevitable guidance a judicial decision would 
bring. Nonetheless , the publicity surrounding these cases m a d e older 
artists hungry to cash in on the potential sampling licensing market . A 
song that had ceased br inging in royalties decades ago could suddenly 
yield a big check. In 1991 M a r k Volman and H o w a r d Kaylan of the 
1960s pop group the Turtles sued the rap trio De La Soul for using a 
twelve-second piece of the Turtles ' song "You Showed M e " in the 1989 
rap track "Transmitt ing Live from M a r s . " Volman and Kaylan sued for 
$2.5 mill ion, but reached an out-of-court sett lement for $1.7 million. De 
La Soul paid $141,666.67 per second to the Turtles for a sliver of a long-
forgotten song . 6 1 

Then in December 1991 a federal judge issued a terse sixteen-hun-
dred-word ruling that all but shut d o w n the practice of unauthorized 
sampling in rap music . In August of 1991, Warner Brothers Records dis
tributed an a lbum released b y a small record label called Cold Chil l in ' 
Records. The artist w a s a young N e w Jersey rapper n a m e d Biz Markie . 
The a lbum was called I Need a Haircut. There was nothing particular, 
unique, or special about the a lbum. It w a s pretty substandard fare for 
rap a lbums from the late 1980s and early 1990s. The rhymes were sim
ple. The subject matter w a s juvenile. The production w a s pedestrian. 
The choice of samples w a s neither funny nor insightful. 1 Need a Haircut 
might have been a trivial footnote in rap history but for the second-to-
last cut on the album: " A l o n e A g a i n . " For that song, Biz Markie took the 
first eight bars of the n u m b e r one single of 1972, Gilbert O'Sull ivan's 
" A l o n e Again (Natural ly) . " Markie used only about twenty seconds of 
piano chords from the original song, w h i c h h e looped continually to 
construct the musical background of the song. O'Sul l ivan's song w a s a 
sappy ballad about family loss. Markie 's song w a s about h o w the rap
per received n o respect as a performer back w h e n he played in combos 
with old friends, but since h e h a d b e c o m e a solo performer his career 
had been satisfying. Markie 's use of O'Sul l ivan's sample did not di
rectly parody it, but it w a s essential to setting the minor-chord m o o d of 
Markie 's tale of determination and self-sufficiency. 6 2 

So whi le Biz Markie 's song did not " cut o n " O'Sull ivan's song, or 
revise O'Sul l ivan's song in a w a y that w o u l d replace it in the market
place or even generate confusion for record buyers , O'Sul l ivan pursued 
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the case wi th righteous indignation. O'Sul l ivan's attorney, Jody Pope, 
stated after the case ended that O'Sull ivan w o u l d not al low his song to 
be used in a h u m o r o u s context, and would license it to be used only in 
its complete , original form. Even though Markie h a d requested permis
sion to use it, O'Sul l ivan failed to grant permission because the use did 
not maintain either the integrity or the original meaning of the song. 
Markie ' s attorneys launched two strategies for defense, neither partic
ularly effective. The weaker w a s that O'Sull ivan himself w a s not the 
copyright holder, and thus could not seek relief f rom the court. The fact 
that Markie 's lawyers had mai led a tape of the song to O'Sul l ivan ask
ing for permission (they received n o reply) persuaded the judge that it 
was clear to everyone that O'Sul l ivan w a s the holder of the original 
copyright. The other defense w a s that everybody in the music industry 
was doing it. This did not score points wi th either the judge or others in 
the music industry. Biz Markie 's lawyers did not claim that sampling in 
this context w a s fair use. They could have argued that only a smal l sec
tion of O'Sul l ivan's song contributed to a vast ly different composit ion 
that did not compete wi th the original song in the marketplace. This fair 
use defense probably w o u l d not have swayed the judge either. But they 
didn't even at tempt to m o u n t o n e . 6 3 

O'Sull ivan requested an injunction against further sale of the song 
and a lbum. U.S. district judge Kevin Thomas Duffy gladly granted 
O'Sull ivan his wish. Duffy wrote in terms loaded with hints of moral 
rights, natural rights, a n d property talk: 

"Thou shalt not steal" has been an admonition followed since the 
dawn of civilization. Unfortunately, in the modern world of business 
this admonition is not always followed. Indeed, the defendants in this 
action for copyright infringement would have this court believe that 
stealing is rampant in the music business and, for that reason, their 
conduct here should be excused. The conduct of the defendants 
herein, however, violates not only the Seventh Commandment, but 
also the copyright laws of this country.. . . 

. . . From all of the evidence produced in the hearing, it is clear that the 
defendants knew that they were violating the plaintiff's rights as well 
as the rights of others. Their only aim was to sell thousands upon thou
sands of records. This callous disregard for the law and for the rights 
of others requires not only the preliminary injunction sought by the 
plaintiff but also sterner measures. 6 4 
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Duffy concluded b y referring the case to a U.S. district at torney to con
sider criminal prosecution. W h a t Duffy did not write is as important as 
what he did write . Duffy 's ruling did not articulate any nuanced stan
dard b y w h i c h a song could be sampled, manipulated, or revised with
out permission. It left no "wiggle r o o m " for fair use. It did not consider 
whether the n e w use affected the market of the original song in any 
way. It did not try to clarify h o w long a sample must be to qualify as an 
infringement. The fact that the sample in question w a s a mere twenty 
seconds did not bode wel l for fair use. Duffy 's brevity clarified these is
sues b y ignoring them: " h o w m u c h ? " and " for what p u r p o s e ? " need 
not even be asked after Duffy 's ruling. It w a s safe to assume that any 
sample of any duration used for any purpose must be cleared. 

Soon after Duffy ' s ruling, Mark ie ' s at torneys real ized they w o u l d 
not h a v e m u c h chance to w i n the case before Duffy. T h e y sett led. The 
record c o m p a n y agreed to remove the offending song f rom subse
quent print ings of the a lbum, a n d O'Sul l ivan received m o n e t a r y com
pensat ion. React ion to Duffy 's ruling w a s also extreme. O n e of O 'Sul -
l ivan 's lawyers declared an end to sampl ing: " S a m p l i n g is a euphe
m i s m that w a s developed b y the music industry to m a s k w h a t is 
obviously thievery. This represents the first judicial p r o n o u n c e m e n t 
that this pract ice is in fact thef t . " M a r k Volman of the Turtles said, 
" S a m p l i n g is just a longer term for theft. A n y b o d y w h o can honest ly 
say sampl ing is s o m e sort of creat ivity has never done anything cre
a t i v e . " O n the other s ide, D a n C h a m a s , an execut ive with the rap 
label Def A m e r i c a n Records , w a r n e d that Duffy ' s rul ing w o u l d "ki l l 
h ip-hop music a n d cul ture . " 

While Chamas ' s fears were exaggerated, they were not unfounded. 
The case did not kill the music . It just changed it broadly and deeply. 
Rap music since 1991 has been marked b y a severe decrease in the 
amount of sampling. M a n y groups record background music and then 
filter it during production so it sounds as if it has been sampled. Other 
groups—the wel l es tabl ished—pay for and extensively credit all the 
sources of their samples . M a n y established songwri ters—including Led 
Zeppel in—often refuse requests for samples . Others deny sampling re
quests if the n e w song tackles controversial subject matter l ike sex, 
drugs, or violence. W h a t sampling did occur in the late 1990s w a s non-
trans gressive, nonthreatening, and too often c lumsy and obvious. The 
signifying rapper had lost his voice. The 1991 ruling removed from rap 
music a w h o l e level of communicat ion and meaning that once played a 
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part in the audience 's reception to it. The Biz Markie case "s tole the 
s o u l " from rap m u s i c . 6 5 

The death of tricky, playful , transgressive sampling occurred be
cause courts and the industry misappl ied stale, blunt, ethnocentric , and 
simplistic standards to fresh n e w methods of expression. The trend 
could have gone the other way. Courts and the music industry could 
have al lowed for l imited use of unauthorized samples if they h a d con
sidered taking several tenets of fair use and free speech ser iously—es
pecially the question of whether the newer w o r k detracts from the mar
ket of the original. In fact, as has been s h o w n repeatedly, sampling often 
revives a market for an all but forgotten song or artist. The best exam
ple is the revival of Aerosmith since R u n D M C ' s version of "Walk This 
W a y " reminded young listeners of the power of the original song. Aero
smith, a lmost forgotten after a string of hits in the 1970s, collaborated 
on that project. But even an unauthorized use of the original song 
w o u l d have revived interest in Aerosmith, one of the most successful 
bands of both the 1970s and the 1990s. 

Beyond fair use, courts and the record industry could have consid
ered actually employing the idea-expression dichotomy in a n e w way. 
Music copyright has traditionally protected melody, sometimes har
mony, a lmost never rhythm. R h y t h m has been considered either too 
c o m m o n or too unimportant to warrant protec t ion . 6 6 But what actually 
happens w h e n a rap producer injects a sample into a n e w m e d i u m is 
this: an expression of melody becomes a building block of rhythm. The 
claim that samples cease transmitting their original meanings—cease 
operating as expressions once they are taken out of context—is best ex
pressed b y Chuck D of Public Enemy, w h o sang: 

Mail from the courts and jail 
Claim I stole the beats that I rail 
Look at how I'm living like 
And they're gonna check the mike, right? Sike 
Look how I'm livin' now, lower than low 
What a sucker know 
I found this mineral that I call a beat 
I paid zero 
I packed my load 'cause it's better than gold 
People don't ask the price but it's sold 
They say I sample but they should 
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Sample this, my pit bull 
We ain't goin'for this 
They say I stole this 
Can I get a witness?67 

For Chuck D, a sample is a " m i n e r a l . " It is raw material for a n e w 
composit ion. Sampling is a transformation: using an expression as an 
idea; using what w a s once melody as a beat, an element of rhythm. 
Sampling is not theft. It 's recycling. If w e define an expression b y what 
it does, instead of what it did, it no longer counts as an expression (or 
that particular expression) in the n e w context. The expression does not 
do the s a m e w o r k in its n e w role. Context matters to meaning. A n old 
expression is no longer the same expression, and not even the same 
idea, if the context changes radically. 

There could be room for unauthorized sampling within American 
copyright law. It could and should be considered fair use. Digital sam
ples are more often than not small port ions of songs. These portions are 
being used in complete ly different w a y s in the n e w songs. Because they 
are not working in the s a m e w a y as in the original song, they are inher
ently different from their sources. But most importantly, samples add 
value. They are pieces of language that generate n e w meanings in their 
n e w contexts . The n e w meanings are clear and distinct from their orig
inal meanings . A n e w song that samples an old song does not replace 
the old song in the marketplace. Often, it does the opposite. Despite all 
the panic digital sampling generated a m o n g legal experts in the late 
1980s, sampling does not threaten the foundation of the law. In fact, if 
copyright law is to conform to its constitutional charge, to "promote the 
progress of science and useful arts , " it should al low transgressive and 
satirical sampling without having to clear permission from original 
copyright owners . A looser s y s t e m — a n d a broader definition of fair 
u s e — w o u l d encourage creativity. A tightly regulated system does noth
ing but squeeze n e w coins out of old music and intimidate emerging 
artists. 

AS F U N N Y AS T H E Y W A N N A BE 

There is social value in al lowing transformative uses of copyrighted 
music without permission. The U.S. Supreme Court in 1994 articulated 
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this principle in a landmark case that involved rap music . But it was not 
a case about sampling per se. It w a s the case that m a d e America safe for 
parody. 

Despite its brief tenure on the music charts, no group in the history 
of rap has been as controversial as the 2 Live Crew. A Broward County 
sheriff prosecuted a record store owner for selling the group's 1990 
a lbum As Nasty As They Want to Be, which relied on sexist and explicit 
lyrics and a complex montage of digital samples . Scholars and musicol
ogists l ined up both for and against the group and its leader, Luther 
Campbel l . Within a year, Campbel l had recast himself from nasty rap
per and talented producer to a hero for the First A m e n d m e n t . But it w a s 
2 Live Crew's " n i c e " version of the a lbum, As Clean As They Want to Be 
that brought the group to the U.S. Supreme Court . It contained a cut en
titled "Pret ty W o m a n " that relied heavi ly on the melody and guitar riff 
of R o y Orbison's 1964 hit " O h , Pretty W o m a n . " Orbison's publishing 
company, Acuff-Rose Music , Inc. , h a d denied 2 Live Crew permission 
to parody the song. Campbel l decided to do it anyway, a n d relied o n a 
fair use defense w h e n the lawsuit came. The U.S. district court granted 
a s u m m a r y judgment in favor of 2 Live Crew, ruling that the n e w song 
was a parody of the original and that it w a s fair use of the material . But 
the Sixth Circuit Court of Appeals reversed that decision, arguing that 
2 Live Crew took too m u c h from the original and that it did so for bla
tantly commercia l purposes . The U.S. Supreme Court ruled unani
mous ly that the appeals court had not balanced all the factors that play 
into fair use. The Supreme Court reversed the appeals court and ruled 
in favor of Campbel l and 2 Live Crew. 6 8 

Besides failing to understand the playfulness of parodying a canon
ical whi te pop song in a black rap context, the Sixth Circuit Court of A p 
peals s h o w e d that it's not a lways clear that a silly song that sounds like 
an old song is parodic . For a w o r k to qualify as a parody, it must make 
some critical statement about the first work . It's not good enough to be 
just funny. The critical statement must be directed at the source text it
self. If the second w o r k does not clearly target the original work , the sec
ond work more likely operates as satire, not parody. For example , the 
Second Circuit Court of Appeals ruled in 1981 that a song from the 
off -Broadway erotic musical Let My People Come called "Curmil ingus 
Champion of C o m p a n y C " was not a parody of the song "Boogie Woo-
gie Bugle B o y of C o m p a n y B . " The court ruled that the infringing song 
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did not make sufficient fun of the original, but instead satirized sexual 
mores in general . The court argued that the show's writers could have 
m a d e the same satirical point b y either revising a song in the public 
domain or writ ing an original song. There w a s no need to revise the 
"Bugle B o y " s o n g . 6 9 

Courts have h a d a difficult t ime carving out the fair use exemption 
for parody. One of the first significant parody cases, Loew's Inc. v. Co
lumbia Broadcasting System, h a d a stifling effect on parody. The plaintiff 
s topped comedian Jack B e n n y from televising a parody of the motion 
picture Gaslight in 1956. The court ruled that the parody could not be a 
form of criticism because of the defendant 's strong profit m o t i v e . 7 0 

Slowly, throughout the 1960s and 1970s, courts began recognizing that 
parody h a d cultural value. In 1964 Mad Magazine published parodic 
versions of the lyrics to some songs written b y Irving Berlin. The Sec
ond Circuit rose above the decision that h a d stopped Jack B e n n y and 
held that Mad w a s not liable for infr ingement. The court stated that " w e 
believe that parody and satire are deserving of substantial f r e e d o m — 
both as entertainment and as a form of social and literary cr i t i c i sm." 7 1 

By the late 1970s, televised parody w a s a staple of American comedy. In 
1978, the N B C s h o w Saturday Night Live ran a parody of the p r o - N e w 
York j ingle " I Love N e w York. " It was called " I Love S o d o m . " The 
district court found that " I Love S o d o m " neither competed with nor 
harmed the value of " I Love N e w Y o r k . " 7 2 Music parodies h a d also 
proliferated during the 1970s and 1980s with the populari ty of Weird 
Al Yankovich and others. In 1985, disk jockey Rick Dees produced a 
twenty-nine-second parody of the J o h n n y Mathis song " W h e n Sunny 
Gets B l u e " called " W h e n Sunny Sniffs G l u e . " The Ninth Circuit Court 
of Appeals ruled that the parody w o u l d not compete in the market with 
the original. The court also concluded that a parody necessari ly takes a 
large port ion—perhaps even the heart—of the original, or else fails in 
its effort. Most significantly, the court ruled that "copyright law is not 
designed to stifle c r i t i cs . " 7 3 

Rick Dees 's success at defending his parody m a d e 2 Live Crew's 
eventual success a little more likely. Relying on recent precedents such 
as the Dees case, Justice David Souter criticized the Sixth Circuit for bas
ing its judgment on a presumption that, since the parody w a s produced 
for commercia l sale, it could not be fair use. The Sixth Circuit h a d de
cided on the same faulty basis on which the Jack B e n n y case had been 
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decided. Souter also concluded that a parody is unlikely to directly 
compete in the market wi th an original w o r k because it serves a differ
ent function—crit icism. Souter wrote, 

Suffice it to say now that parody has an obvious claim to transforma
tive value, as Acuff-Rose itself does not deny. Like less ostensibly hu
morous forms of criticism, it can provide social benefit, by shedding 
light on an earlier work, and, in the process, creating a new one. Par
ody needs to mimic an original to make its point, and so has some 
claim to use the creation of its victim's (or collective victims') imagi
nation, whereas satire can stand on its own two feet and so requires 
justification for the very act of borrowing. 

Souter concluded that 2 Live Crew did target Orbison's song, not just 
society at large. But Souter also w a r n e d that this case should not be read 
as an open license to revise others ' works for merely satirical purposes , 
and that each case should be considered individually. " T h e fact that 
parody can claim legit imacy for some appropriat ion does not, of course, 
tell either parodist or judge m u c h about where to draw the line. Ac
cordingly, parody, l ike any other use, has to w o r k its w a y through the 
relevant factors, and be judged case b y case, in light of the ends of the 
copyright l a w . " 7 4 

W h i l e Souter w a s careful not to send too strong a message to po
tential parodists , his ruling set d o w n s o m e pretty f irm principles 
u p o n w h i c h future cases might b e dec ided. Significantly, Souter de
clared f rom the highest perch that p a r o d y has social va lue , a n d that 
courts m u s t take s u c h fair use c la ims seriously. But the U.S. Supreme 
Court has not considered a case in w h i c h transgressive or parodic 
sampl ing in rap music w a s defended as fair use . Based on the princi
ples Souter out l ined, it 's not l ikely that the court w o u l d smi le upon 
unauthor ized digital sampl ing that indirect ly c o m m e n t e d o n the 
culture at large—that i s — m o s t sampl ing. But sampl ing that directly 
c o m m e n t s u p o n its source, posi t ively or negatively, might h a v e a 
chance for considerat ion. Fundamental ly , courts , Congress , and the 
publ ic should consider h o w creativity h a p p e n s in Amer ica . E t hno 
centric not ions of creativity a n d a maldis tr ibut ion of polit ical p o w e r 
in favor of establ ished artists a n d m e d i a companies h a v e already 
served to stifle express ion—the exact opposi te of the declared pur
pose of copyright l a w . 7 5 
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The Digital Moment 
The End of Copyright? 

THE J A Z Z P IAN IST Herbie Hancock started his career in Chicago in 
the 1960s, playing with such legends as Donald Byrd, Wes Mont
gomery, Quincy Jones , Sonny Rollins, and Dexter Gordon. B y the late 
1960s, Hancock h a d m o v e d beyond blues and bop , experimenting with 
the avant-garde sounds of Eric Dolphy. Most of Hancock 's notoriety 
came from his mid-1960s w o r k in the legendary Miles Davis Quintet. 
Hancock and Davis split in 1968. But in separate groups they both soon 
pushed the rhythmic foundations of jazz into n e w areas through the 
late 1960s and early 1970s, embracing funkier rhythms and more lively, 
colorful arrangements than the hard bop that h a d dominated the scene 
for most of the decade. As a keyboard player, Hancock soon discovered 
the creative potential of a n e w instrument—the electronic synthesizer. 
Synthesizers offered Hancock and other composers a n e w set of sounds 
and n e w ways to manipulate them. Keyboard players could generate 
thousands of n e w sounds: buzzes , chirps, whist les , solid tones (with 
unl imited sustain) , crashes, and sirens. Players could alter the pitch, du
ration, and t imbre of a song b y tweaking a few knobs or dials . 1 

Early synthesizers w e r e huge and ungainly, difficult to employ 
for live performances . They used analog technology. Different electric 
voltages created and controlled the sounds. Higher voltages generated 
higher notes and lower voltages created lower notes . The first genera
tion of synthesizers could play only a single note at a t ime. To get more 
musical depth and texture and to play s imple chords, musicians stacked 
several expensive synthesizers to play at once or layered parts on tape, 
mixing it later in the studio. B y the mid-1970s, several companies had 
introduced polyphonic analog synthesizers wi th attached keyboards. 
Soon synthesizer companies added computer m e m o r y to their systems, 
making it easier to use smaller synthesizers in live shows. By 1979, key
boards came with computer interfaces installed. If all of a musician's 
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synthesizers were of the same brand, they could operate together 
through a single keyboard. But there was no standard of compatibi l 
ity. Each company 's equipment offered different features and abilities. 
Hancock, enchanted b y the n e w gadgets , customized connections for 
his various synthesizers so they w o u l d w o r k in concert. Hancock 's 
hacking inspired the next Revolut ionary m o v e in electronic music : the 
creation of an open compatibil i ty s tandard k n o w n as the Musical In
strument Digital Interface, or MIDI , in 1982. MIDI software protocols 
tell a synthesizer the duration of a note , the shape and pitch of a sound, 
and its v o l u m e . 2 

M I D I transforms the analog signal of a synthesizer into a digital 
stream, representing all the variances of sounds in a string of zeros and 
ones. A n d M I D I allows that information to f low over a ne twork of m u 
sical instruments and input and output devices. 

Within a couple of years, MIDI became the universal standard for 
digital music . A n d its success opened the music industry to the poten
tial of convert ing every step in its product ion process to digital tech
nology. The MIDI standards are n o w used b y h o m e computers to gen
erate, share, and play music and video files. At its heart, M I D I is like the 
blues-based music that inspired Herbie Hancock ' s career—portable , 
widely compatible with a variety of instruments, open for anyone to 
improve, and thus powerful ly adaptable . 3 

The parallels be tween jazz and open technology were not lost on 
Hancock, w h o h a d been an engineering student at Grinnell College in 
the 1950s. In 1983, Hancock released an electronic a lbum called Future 
Shock. It featured a single called " R o c k i t " that soon cl imbed to the top of 
dance and soul charts and garnered a G r a m m y award for best rhythm 
and blues single. The song featured sampled sounds and " sc ra tches" 
such as rap artists were using over a bed of jazzy electronic keyboard 
riffs. " R o c k i t " had an infectious beat. Most Revolutionary, Hancock re
leased a video of the song at a t ime w h e n M T V w a s in its infancy. The 
video featured a group of robots wi th d ismembered appendages danc
ing around while Hancock performed on his electronic keyboard. Han
cock not only inspired the digitization of music in general and the dar
ing fusion of pop music styles but helped establish the music video as a 
site of intense creativity in the early 1980s. 

Hancock w a s also instrumental in making digital sampling accept
able as an artistic technique within the African American musical tradi
tion. Few jazz music ians have embraced sampling as eagerly as Han-
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cock has . In 1993, Hancock al lowed the rap group Us3 to sample his 
1964 classic "Canta loupe Is land." Us3 w o r k e d with the Blue Note jazz 
catalogue to create the hit a lbum Hand on the Torch, w h i c h opens up with 
the funky dance single " C a n t a l o o p . " 4 To sample a piece of music , one 
must convert it f rom analog to digital signals. We live in an analog 
world. The sensations w e experience are manipulat ions of light and 
matter, interpreted b y our organs and mind as waves . These waves 
have several aspects to them, most significantly frequency and ampli
tude. W h e n someone plucks a guitar string, her finger vibrates the 
string, the string vibrates the air, and the air vibrates our eardrums. We 
can represent the pluck in m a n y w a y s , including a drop of ink o n music 
staff paper. This is an analog representation. The music ian 's eyes can 
scan the paper, sense the difference in light reflecting off the staff paper, 
and relay a signal to her mind . H e r m i n d then signals her finger to pluck 
the same string for the same duration. We can record the pluck as a se
ries of magnet ic flakes on plastic tape. We can carve grooves into plas
tic or w a x to replicate the sound. 

Or w e can convert the manipulat ions of matter that m a k e up an 
analog signal into digital f o r m — a series of ones and zeros—by running 
the sound through computer software. The computer measures the fre
quency and ampli tude of each sound and generates a string of Boolean 
signals to represent each sound and shift. A computer can store these 
digital signals in a variety of media . It can then play the signals back 
with something close to perfect reproductive quality. Of course this 
method of representing analog signals in digital form does not limit it
self to sound. Reflections of light can be represented the same way, al
lowing for the conversion of all sorts of images into strings of digits. As 
Paul Goldstein explains, digital formats offer three powerful advan
tages for creativity and economy: fidelity, compression, and malleabil
ity. At first glance, these features seem terrifying to the copyright-rich 
and excit ing to the copyright-poor. But that is not necessari ly so. 

D E F I N I N G T H E DIGITAL M O M E N T 

Herbie Hancock w a s present at the d a w n of the digital moment . From 
the early 1980s through the late 1990s, artists, music ians , hackers , intel
lectuals, pol icy makers , and business leaders embraced the transforma
tive potential of digital technology. Besides the digital representation of 



152 THE DIGITAL MOMENT 

all forms of expression, the other, perhaps more significant process in
herent in the "digital m o m e n t " is the rise of networks . The ability for 
people to share ideas, information, expressions, truths, and lies over 
vast distances in virtually no t ime (and at n o discernible marginal cost) 
has deeply frightened the powerful and e m p o w e r e d those blessed with 
a connection to the network . 5 

The synergistic relationship between these two processes—digit i 
zation and networking—has collapsed some important distinctions 
that h a d existed in the American copyright system for most of the twen
tieth century. Convert ing Mozart 's Jupiter Symphony into a series of ones 
and zeros has collapsed the idea-expression dichotomy. Ones and zeros 
are the simplest possible grammar through w h i c h w e can express any
thing. A living, breathing s y m p h o n y orchestra m a y b e the most com
plex m e d i u m one could choose to express the same notes . A n d the ana
log vibrations in the air that fills a s y m p h o n y hall might be the most 
complex g r a m m a r one could use to express those ideas. Perhaps the 
ones and zeros are ideas, and the analog versions w e inhale are the ex
pressions. But if strings of ones and zeros operate as an alphabet , a code, 
for representing ideas, shouldn' t they enjoy status as expressions? Are 
strings of digital code expressions wor thy of both copyright protection 
and First A m e n d m e n t protection? 

The digital m o m e n t has also collapsed the distinctions a m o n g three 
formerly distinct processes: gaining access to a work ; using (we used to 
call it " reading" ) a work ; and copying a work. In the digital environ
ment , one cannot gain access to a n e w s story without making several 
copies of it. If I want to share m y morning newspaper wi th a friend, I 
just give her the object. I do not need to m a k e a copy. But in the digital 
world, I do. W h e n I click on the w e b site that contains the news story, 
the code in m y computer ' s random access m e m o r y is a copy. The source 
code in hypertext markup language is a copy. A n d the image of the 
story on the screen is a copy. If I want a friend to read the story as well , 
I must m a k e another copy that is attached to an e-mail. The e-mail 
might sit as a copy on m y friend's server. A n d then m y friend would 
m a k e a copy in her hard drive w h e n receiving the e-mail, and m a k e oth
ers in R A M and on the screen whi le reading it. Copyright was designed 
to regulate only copying. It w a s not supposed to regulate one's rights to 
read or share. But n o w that the distinctions a m o n g accessing, using, and 
copying have col lapsed, copyright pol icy makers have found them
selves faced wi th what seems to be a difficult choice: either relinquish 
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some control over copying or expand copyright to regulate access and 
use, despite the chill ing effect this might have on creativity, community, 
and democracy. 

The third distinction that the digital m o m e n t collapsed is that be
tween producers and consumers of information and culture. The low 
price of network-ready computers and digital equipment in the United 
States has reduced the barriers to entry into music , l iterature, news , 
commentary, and pornography production and distribution. For less 
than $5,000 in 2000, a young person could record, produce, edit, adver
tise, and distribute hundreds of n e w songs. Of course, the ease of dis
tribution and the low barriers of entry have created a cacophony of 
"whi te n o i s e " in the digital environment . Creativity has been democra
tized, but it's that m u c h harder to attract an audience or a market. 

Digitization and networking have also collapsed the distinctions 
between local and global concerns. The U.S. Congress can outlaw gam
bling on the Internet. But the U.S. government has no authority to reg
ulate a server on a small island in the Caribbean Sea. As with all ques
tions of digital regulation, what jurisdiction should rule on copyright 
concerns? 

The distinctions a m o n g the different types of " intel lectual prop
er ty" have also eroded, if not collapsed. They have certainly collapsed 
in the publ ic mind and generated m u c h confusion in publ ic discourse. 
The distinctions also h a v e col lapsed in practice. For instance, computer 
software w a s until the late 1980s the subject of copyright protection. 
Then the U.S. Patent Office started issuing patents for algorithms. As 
the industry has grown, so have the stakes in its legal protection. N o w 
software can carry legal protections that emanate from copyright, 
patent, t rademark, trade secret, and contract law. So whi le the phrase 
"intellectual p r o p e r t y " w a s merely a metaphor and an academic con
vention in the 1960s, b y 2000 it w a s a reality. 6 

THE "D IGERAT ! " A N D " C O P Y L E F T " 

The digital m o m e n t inspired a flurry of intellectual w o r k about copy
right. Not since the Amer ican literati campaigned for international 
copyright protection in the 1870s and 1880s h a d so m a n y important 
writers and thinkers w a x e d about copyright policy. Most influential 
among the "d igera t i " w a s John Perry Barlow, a founder of the Electronic 
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Frontier Foundat ion and former lyricist for the Grateful Dead. Barlow 
wrote that the application of traditional copyright laws to the digital en
vironment was a fundamental misunderstanding and mistake. In an in
fluential 1994 essay in Wired magazine , Bar low wrote that copyright 
was designed to protect ideas as expressed in fixed form, but not the 
ideas or bits of information themselves . He chose the metaphor of wine 
and bottles: copyright protects the bottles, not the wine . But n o w the 
bottles h a v e all overf lowed, so the system seems to make no sense, Bar
low wrote . Bar low did not prescribe a solution to the digital di lemma. 
He only n a m e d and outl ined the problems that large portions of the 
global e c o n o m y would confront over the next five years . 7 

While Barlow diagnosed a problem inherent in the digital m o m e n t 
and celebrated what he thought might b e a powerful ly l ibertarian m o 
ment , Richard Stal lman sensed just the opposite trend in the late 1980s. 
Stallman, a programmer w h o was then working for the Massachusetts 
Institute of Technology, s a w the rise of proprietary software systems as 
a severe threat to freedom and creativity. In fact, Stal lman argued, too 
m u c h control over software through contract, trade secrets, or copyright 
impeded the development of the best possible software. The software 
industry w a s born out of collaboration among the academy, the gov
ernment, and private industry. A n d in the 1960s and 1970s, m u c h of the 
culture of software reflected the openness and spirit of communi ty and 
inquiry that exist within the academy. But once the industry outgrew 
its o w n incubators, a different, conflicting value infected its practices. 
W h a t was once public , shared, collaborative, and experimental became 
secret, proprietary, and jealously guarded. Back in the 1960s and 1970s, 
only computer programmers used computers widely. Software compa
nies (which w e r e more often than not also hardware companies such as 
A T & T and IBM) released the source code with their software so that 
programmers could alter and customize it to their needs. Source code is 
the set of instructions that h u m a n beings write in languages such as For
tran, Pascal, C O B O L , and C++. Programmable computers have a fea
ture called a " c o m p i l e r " that translates source code into " m a c h i n e lan
g u a g e , " or object code. In general , only humans can read source code. 
Only machines can read object code. As the software industry blos
somed in the 1980s, companies realized there w a s commercial value in 
keeping the source code secret. If a buyer needed a particular feature, he 
or she h a d to order it from the software company. In addition, compet
ing software companies w o u l d have a difficult t ime replicating the ef-
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fects of the object code without access to the source code. Before the rise 
of Windows , U N I X was one of the most c o m m o n and powerful operat
ing systems available. It w a s flexible, powerful , and stable. But it was 
hardly user-friendly. Only professionals dared to play with UNIX. 
W h e n AT&T, which distributed U N I X (although it was developed in 
collaboration with universities, especially the University of California 
at Berkeley) , bott led up its source code in the 1980s, it angered m a n y 
computer programmers w h o had considered themselves part of the 
U N I X team. A m o n g these w a s Pdchard Stallman. Stallman grew frus
trated that he could not customize a particular printer driver and other 
peripherals . If he could only get a peek at the source code, it w o u l d take 
h im minutes or hours to create a patch and m a k e the system w o r k bet
ter. Instead, every t ime users had a problem, they h a d to wait months or 
years for the c o m p a n y to roll out another version and fix it. 8 

Frustrated b y the unwil l ingness of university computer adminis
trators to stand up for their values in the face of increasing corporate 
control, Stal lman left M I T and founded the Free Software Foundat ion in 
1984 to promote the use of " f ree sof tware , " programs unencumbered by 
proprietary restrictions on alterations, revisions, repairs, and distribu
tion. Also in 1984, Stal lman wrote the " G N U Mani fes t o . " G N U stands 
for " G n u ' s Not U N I X ! " . In the manifesto, Stal lman wrote , 

I consider that the golden rule requires that if I like a program I must 
share it with other people who like it. Software sellers want to divide 
the users and conquer them, making each user agree not to share with 
others. I refuse to break solidarity with other users in this way. I can
not in good conscience sign a nondisclosure agreement or a software 
license agreement. 9 

Stal lman went to great lengths to define the freedom h e valued. It was 
not the "g ive it a w a y for f ree" freedom that idealized the foolishly gen
erous. Stal lman said that "Free Software is a matter of liberty, not price. 
To understand this concept, you should think of 'free speech, ' not 'free 
beer . ' " Stal lman outl ined four specific f reedoms central to the Free Soft
ware movement : 

• The freedom to run a program for any purpose. 
• The freedom to examine and adapt a program (and thus to get 

access to the source code—it w o u l d b e " O p e n Source" ) . 
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• The freedom to distribute copies. 
• The freedom to improve any p r o g r a m . 1 0 

Stal lman started coding free programs that w o u l d w o r k with UNIX. But 
he h o p e d for a better yet open operating system to emerge. In the 1990s, 
some other programmers generated L I N U X , the operating system 
Open Source champions needed to m a k e free software important and 
powerful . The Free Software m o v e m e n t h a d grown to be a major force 
in the software wor ld b y the year 2000. But for this p h e n o m e n o n to 
occur, Stal lman h a d to c o m e up with a w a y to ensure that n o one com
pany could corner the market on the w o r k that Free Software program
mers produced. If Stal lman and his collaborators released their pro
grams without any copyright protection, declaring them in the public 
domain, then any c o m p a n y such as AT&T or Microsoft could bottle up 
that work b y adding a few proprietary and highly protected features. 
So instead, Stal lman came up with an ingenious license that he called 
"Copyle f t . " 

Copyleft l icenses require that anyone w h o copies or alters Free Soft
ware agree to release public ly all changes and improvements . These 
changes retain the Copyleft l icense. Thus the license perpetuates itself. 
It spreads the principle of openness and sharing wherever someone 
chooses to use it. This prevents any c o m p a n y from trying to release pro
prietary versions of free software. If a c o m p a n y were to release a 
" c l o s e d " or " u n f r e e " version of the software, it w o u l d be violating the 
original " G N U General Public L i cense" (or GPL) that it agreed to in the 
first place. The code and the freedoms attached to it b e c o m e inalienable. 
The proliferation of free software could not have occurred without this 
l icense, which uses the power of the copyright system to turn copyright 
inside out. Copyleft 's power and populari ty have al lowed m a n y people 
to examine the foundations u p o n which copyright rests and ask 
whether its powers have actually w o r k e d to impede creativity. B y the 
year 2000, the principles behind Free Software and Copyleft remained 
fringe v iews, even though the software they inspired a n d enabled had 
worked its w a y into the mainstream of the computer industry. 1 1 

A m o n g those in the 1990s to m a k e sense of the digital moment , 
Stanford law professor Paul Goldstein was the most prescient observer 
of copyright issues and trends. In his 1994 book Copyright's Highway: 
The Law and Lore of Copyright from Gutenberg to the Celestial Jukebox, Gold
stein outl ined an optimistic vision of the digital m o m e n t and its po-
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tential for both producers and consumers . Goldstein s a w o n the local 
horizon a day w h e n all cultural content—text , music , v ideo, software, 
video games , virtual reality environments—could be streamed into our 
homes through one wire and out of one box . Each consumer would 
have instant access to huge and substantial private libraries of culture 
and information. 

Goldstein saw three vestiges of traditional copyright pol icy imped
ing his pay-per-view Utopia: fair use; private, noncommercia l , nonin
fringing copying; and the idea-expression dichotomy. Goldstein had 
fallen under the s w a y of the fundamental ist " L a w and E c o n o m i c s " 
school of copyright analysis . According to this school, broad appeals to 
values b e y o n d material concerns—culture , beauty, dignity, democ
racy—invite inefficiency into social, political, and economic systems. 
These extra-economic principles are not b a d ideas per se, according to 
L a w and Economics concepts, but proposals that appeal to them should 
be justified b y tests of their utility. Within this school of thought, fair use 
and h o m e copying have n o inherent educational or democratic value. 
Fair use is not a good idea per se, but only a necessary flaw in what 
might otherwise be a perfectly efficient and rational market for cultural 
goods. Fair use exists s imply because the " transact ion cos t s " of restrict
ing copying in the h o m e and schools w o u l d b e too high to justify en
forcement. If H o m e Box Office or its parent Time Warner h a d to negoti
ate wi th a consumer every t ime she m a d e a videotape copy of The So
pranos for later viewing, the consumer would probably not bother 
recording the show. Perhaps out of frustration she would decide not to 
watch the show. The transaction costs of t ime, money, and stress would 
not justify the small reward the consumer gets from h o m e recording or 
the small return the c o m p a n y w o u l d get from charging each t ime the 
consumer recorded the show. Similarly, the transaction costs of regulat
ing every t ime a teacher makes a copy of a newspaper article for thirty 
students w o u l d be too high to justify the hassle of extracting permission 
and payment . Imposing h igh transaction costs w o u l d only chill this use. 
Therefore, the conservative L a w and Economics theorists argue, society 
benefits from fair use and private, noncommercia l domestic copying 
only because producers can't exact transaction costs easily and effi
ciently. T h e y can' t monitor every use. They can' t send a bill through the 
mail and expect t imely payment every t ime someone records a show. 
But Goldstein argued that the digital m o m e n t and the potential of the 
Celestial Jukebox reduces transaction costs to just pennies per use. 
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Users and producers w o u l d negotiate terms just o n c e — u p o n subscrip
tion. Freeloaders and scofflaws would be locked out of the jukebox. 
A n d most importantly, producers w o u l d have exact measures of con
sumer demand, even concerning the smallest possible slivers of cultural 
production such as quotation and raw information. Goldstein saw this 
as the best possible bargain. It w o u l d maximize market efficiency and 
democratize gatekeeper decisions. It w o u l d deliver the m a x i m u m n u m 
ber of products in the shortest possible t ime for the lowest marginal cost 
to producers . 

For the Celestial Jukebox to w o r k at m a x i m u m efficiency, fair use 
w o u l d not just b e economical ly unnecessary, it w o u l d be a problem. 
Fair use is copying that occurs outside of the gaze of the market . Despite 
cold L a w and Economics pronouncements to the contrary, fair use has 
clear albeit unquantif iable social benefits—for public education, for in
stance. Other forms of fair use assume that the user need not and prob
ably should not request permission from the copyright holder. A highly 
critical film review or scholarly article demands that the critic or scholar 
have the confidence to reuse port ions of the original w o r k in the subse
quent work. If the copyright holder wanted to work the Celestial Juke
b o x most efficiently, it could extract h igher rent for critical use , deny 
permission entirely, or exact retribution b y limiting access to other 
works in the future. And if parodists h a d to extract permission and 
m a k e payment for the original w o r k they targeted, they w o u l d proba
bly all give u p . A rare and brave copyright holder w o u l d will ingly 
al low its works to be viciously ridiculed. Al though Goldstein did not 
consider this problem in Copyright's Highway, the potential for corpo
rate censorship under the Celestial Jukebox is unlimited. A n d , as Gold
stein pointed out, for the market to w o r k as efficiently as he hoped , pro
ducers w o u l d have to monitor use and demand precisely. This not only 
raises serious privacy concerns but renders transgressive fair use im
possible. This potential social and cultural cost did not trouble Gold
stein. He argued that only the strongest possible corporate protections 
could generate incentives to justify the investments in bandwidth in
frastructure necessary to pipe all that digital content into our homes . 
Toward this end, Goldstein endorsed controversial database protection 
efforts, applauded the recapture of " l e a k a g e " caused b y educational 
fair use copying, and proposed strong proprietary software protection 
through copyright a n d trade secrets l aw. 1 2 

Aware of the potential effects of the digitization of all cultural pro-
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duction and the potential for an unstable copyright system, pol icy mak
ers in the late 1990s set about strengthening and expanding copyright 
and making Goldstein 's vision of a Celestial Jukebox possible. They 
used alarmist rhetoric and c la imed that they h a d to act to strengthen 
copyright lest they invite anarchy. In 1995 the Clinton Administrat ion 
released its manifesto on copyright and information policy. It was 
called "Intellectual Property and the National Information Infrastruc
ture: The Report of the Working Group on Intellectual Property Rights , " 
usually referred to as the " W h i t e Paper ." The White Paper summarized 
what it considered to be the state of the copyright regime in the early 
1990s, just as digitization and digital networks rose to prominence and 
revealed their promise. But its s u m m a r y ignored all moves in the his
tory of copyright that extended or protected the public , or users ' rights. 
In fact, the paper referred to fair use and other users ' rights as a " t a x " 
on copyright holders , as if copyright were not granted carefully b y the 
citizens of a nat ion to copyright holders as part of a carefully balanced 
deal. So it overstated—in fact distorted—the status quo. Then the White 
Paper suggested w a y s to " e x t e n d " copyright to cyberspace, as if the tra
ditional principles of copyright did not apply in the n e w medium. The 
White Paper paid n o attention to the public interest concerns of the 
copyright system. In fact, the subsequent legislative moves—including 
the Digital Mi l lennium Copyright Act of 1998—essential ly nullified the 
role of deliberation and legislation in determining copyright. It let copy
right holders be copyright c o p s . 1 3 

F O U R S U R R E N D E R S 

At the behest of content industries and with little public discussion, the 
Clinton Administrat ion used the White Paper as the blueprint to engi
neer four surrenders of important safeguards in the copyright system: 

• The surrender of balance to control. As a result of the chief piece 
of legislation in recent years , the Digital Mil lennium Copyright 
Act, content providers can set the terms for access to and use 
of a work . There is no balance if the copyright owner has all the 
power. 

• The surrender of publ ic interest to pr ivate interest. The rheto
ric of " intel lectual p r o p e r t y " in the 1990s w a s punctuated by 
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appeals to prevent theft a n d efforts to ex tend markets . There 
w a s little public discuss ion about copyr ight as a publ ic good 
that can encourage a rich publ ic sphere and diverse democrat ic 
culture. 

• The surrender of republican deliberation within the nation-state 
to unelected multilateral nongovernmenta l bodies . Copyright 
issues went global . Ancil lary markets for music and motion 
pictures became central to market ing efforts. So the World In
tellectual Property Organizat ion and the World Trade Organiza
tion assumed a greater role in copyright pol icy as multinational 
media companies sought global standards that satisfied their 
ambit ions. 

• The surrender of culture to technology. The Digital Mil lennium 
Copyright Act forbids any circumvention of electronic locks that 
regulate access to copyrighted material . Before 1998 copyright 
w a s a public bargain between producers and users. It w a s dem
ocratically negotiated, judicial ly mediated, and often messy and 
imperfect . N o w the very presence of even faulty technology 
trumps any public interest in fair use and open access. 

G O I N G G L O B A L 

One of the major mechanisms behind these surrenders w a s the World 
Intellectual Property Organization, or W I P O . Four t imes in the twenti
eth century representatives from up to 127 nations met to revise the 
Berne Convent ion for the Protection of Literary and Artistic Works. 
They first met in 1886 after a group of European authors, led b y Victor 
H u g o , convinced political leaders that Europe should standardize its 
copyright laws to prevent rampant piracy from neighboring states. Be
fore Berne, for example , m a n y popular French works were pirated in 
Belgium and sold cheaper than the originals. 

Al though the United States agreed in 1891 to share copyright pro
tection wi th the British Empire , it refused to join the Berne Convention 
until 1989. The reasons for the United States ' century-long resistance to 
Berne are complex , but they boil d o w n to the fact that for m u c h of 
American history, the United States has been a net copyright importer, 
while Europe has been a net copyright exporter. European countries in 
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general have afforded broader and deeper protection to authors and 
publishers than the United States has . For the most part, American 
copyright theory has leaned toward making books cheaper and more 
available a n d — w h e n it appeals to its Madisonian republican roots—en
couraging free and rich speech . 1 4 

But all that has changed. The United States b y the late twentieth 
century h a d b e c o m e a net copyright exporter. Software, compact discs, 
and Amer ican films are a m o n g its strongest exports . Recent m o v e s — 
initiated b y the European Union and the Clinton Adminis trat ion—have 
jeopardized the good things about Amer ican copyright law: that its rel
atively loose fair use provisions and limited duration have through 
most of its history acted to the benefit of science, education, democracy, 
creativity, and freedom. Specifically, these recent moves at the latest 
meeting of the Berne Convent ion in Geneva in December 1996 threaten 
one of the bedrock principals of American copyright law: the idea/ex
pression dichotomy. 

The delegates in Geneva considered three treaties. They approved 
two of them and tabled the other for further consideration in pending 
meet ings . The two treaties that passed Berne, as the W I P O Copyright 
Treaty and the W I P O Performances and Phonograms Treaty, have some 
major problems. The third treaty they considered, which would have 
created a w h o l e n e w area of " intel lectual proper ty" law, would have 
protected databases from piracy and unauthorized use. The database 
proposal is the most dangerous of the three. It could limit scientific ex
ploration. It could severely restrict debate on public policy. It could ren
der information a resource available only to weal thy people in weal thy 
nat ions . 1 5 

The W I P O Copyright Treaty provides that computer programs will 
be considered "protected as literary w o r k s . " This is consistent wi th U.S. 
case law and with standard procedure around the world. However , the 
protocol clearly considers copying software into R a n d o m Access M e m 
ory, or R A M , potentially liable copying. This is consistent as well with 
U.S. case law. O n m y laptop, as on m a n y other models , I can create an 
imaginary R A M disk, so I can load a program like Microsoft Word into 
it and run the computer on its battery without spinning the hard drive, 
which eats up t ime and energy. W h e n e v e r I look at a w e b page, it gets 
copied into R A M until I exit the browser. A n d JAVA plug-in modules , 
little programs e m b e d d e d in w e b pages that you load into R A M to use 
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briefly but then discard w h e n you m o v e on, could be the source of fu
ture lawsuits . Most of this copying w o u l d not really b e c o m e a problem 
because I am not trying to sell the R A M copy, but potential complica
tions and conflicts lie beneath the surface. If I send a pirated piece of 
software to y o u via e-mail, it gets copied into your Internet service 
provider ' s computer. Then, w h e n you open it up , not knowing what it 
is, you have made a copy in R A M . This could be a violation b y both 
your provider and you, without your even knowing about it. The treaty 
could have contained language that w o u l d exempt copies m a d e while 
" b r o w s i n g " and transferring data. Delegates from underdeveloped na
tions pushed for it, but the Amer ican representatives objected. They 
settled on broad, foggy language that individual nations will consider 
differently. 1 6 

The second Berne treaty, the W I P O Performances and Phonograms 
Treaty, deals with music . In the commot ion over database protection 
proposals and moves to better protect software, few have examined the 
implications of this treaty. Through the Performances and Phonograms 
Treaty, U.S. copyright law w o u l d for the first t ime adopt a codification 
of a c o m p o s e r ' s " m o r a l r ights . " Moral rights represent a posit ion in 
copyright theory b y which the author, composer, or director has almost 
complete control over the w a y s in w h i c h his or her works shall b e pre
sented or manipulated. Moral rights have been part of the European 
copyright tradition since the first Berne Convention in 1886 but had 
never been part of Amer ican law. There h a v e been cases in which moral 
rights crept into the discourse of American law, but this was usually be
cause the judges did not k n o w what they were doing. Thus European 
law has for the last hundred years served the interests of artists and 
publishers, whi le Amer ican law has purported to serve the interests of 
the public at l a r g e . 1 7 

Through the W I P O Performances and Phonograms Treaty a com
poser or even a performer can claim a right to be identified as the per
former and can prevent any "distort ion, muti lat ion or other modif ica
tion of his performances that w o u l d be prejudicial to his reputat ion." In 
other words , performers w o u l d have veto power over parodies of their 
work. This provision directly speaks to the recent landmark case Camp
bell v. Acuff-Rose Music, Inc., in which the Supreme Court ruled that the 
rap group 2 Live C r e w w a s within fair use guidelines w h e n it parodied 
Roy Orbison's song " O h , Pretty W o m a n . " If the U.S. Congress adopts 
this provision, making fun of other people 's songs will be precar ious . 1 8 
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B O T T L I N G UP I N F O R M A T I O N 

Just as Berne delegates used this treaty to attack a recent U.S. Supreme 
Court case that defends parody and fair use, Cambell vs. Acuff-Rose, they 
used the convention to attack another landmark case, Feist Publications, 
Inc. v. Rural Telephone Service, Inc., in 1991, and the fundamental princi
pal behind it. In the Feist case, the U.S. Supreme Court ruled that a 
phone b o o k company, regardless of the t ime, effort, and m o n e y it in
vested in compil ing a directory, could not claim copyright protection 
over the mere information in the text: alphabetized names , addresses, 
and phone numbers . Conforming to the alphabet is not considered "cre
a t ive" enough to quali fy as an act of "authorsh ip , " the Court ruled. 
However , it 's safe to assume that the " N o w I k n o w m y ABCs ; next time 
won ' t you sing with m e " part could b e protected b y copyright. But in 
Feist, the Court clearly stated the bedrock principal of American copy
right law: You can protect specific expressions of ideas, but not the un
derlying ideas themselves . You can protect the style and structure of 
" C a s e y at the Bat , " that " there w a s n o joy in Mudvi l le , " but not the 
awful truth that Casey did strike out. 

To evade the " p r o b l e m " that the U.S. Supreme Court generated for 
database companies—that others might feel entitled to copy their data 
electronically and sell it cheaper than they could—European and Amer
ican negotiators have been trying for several years to create a n e w form 
of intellectual property law that w o u l d consider databases protectable 
outside the constraints of Amer ican copyright law. They w o u l d base 
this n e w form of intellectual property not on the idea of "creat iv i ty" or 
"authorsh ip , " as in copyright law, but instead on the " s w e a t of the 
b r o w " principal: that any investment of t ime, effort, and m o n e y war
rants protection. The delegates at Berne delayed considering this third 
treaty to protect databases. But the European Union has already moved 
to protect them, and the U.S. Congress considered database legislation 
in 1 9 9 7 , 1 9 9 8 , and 1999. 

By the late 1990s, data services were the sixth largest segment of 
the informat ion industry. Database companies sell texts of legal cases, 
government f i l ings, te lephone and address lists for direct market ing, 
voter profile lists, consumer profi le l ists, chemical information, geo
logical data, a n d m u c h more . Database providers collect m o r e than 
$100 bi l l ion per year for their se rv ices—and that 's wi thout specific 
legal pro tec t ion . 1 9 Bruce L e h m a n , President Cl inton 's commiss ioner 
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of patents a n d t rademarks , led the A m e r i c a n delegat ion to Berne and 
he lped wri te and push the enabl ing legislation on Capital Hill . H e is 
on record support ing these changes as essential to the g r o w t h of a 
n e w and emerging A m e r i c a n industry. L e h m a n told the New York 
Times in February 1997, " W e are protect ing people against theft of 
their intel lectual property, not trying to stop fair use . If you ' re going 
to h a v e people making large-scale investments in this n e w digital 
environment , they h a v e to h a v e s o m e sense of securi ty that they 
are going to be protected and m a k e m o n e y on i t . " In other words , 
L e h m a n w a n t e d to use federal a n d internat ional l a w as protect ionist 
measures to support one sl iver of A m e r i c a n industry. Protect ing one 
industry raises costs a n d limits opportuni t ies for everyone else. This 
is exact ly w h a t is h a p p e n i n g wi th the data industry . 2 0 

Opposing the database protection measures were representatives 
of underdeveloped nations w h o are concerned b y the concentration of 
database access in western nations, scientists concerned about easy and 
inexpensive access to data, and, of course, l ibrarians. The proposed leg
islation, w h i c h is similar to but in fact more stringent than the European 
Union pact , contains the fol lowing provisions: 

• A database is subject to legal protect ion " i f it is the result of 
a quali tat ively or quanti tat ively substantial investment of hu
m a n , technical , f inancial or other resources in the selection, as
sembly, veri f icat ion, organizat ion or presentat ion of the data
b a s e contents , and the database is used or reused in co m m e r ce , 
or the database o w n e r intends to use or reuse the database in 
c o m m e r c e . " 

• Al though government databases are not protected, and are free 
for anyone to use, privately o w n e d databases compiled from 
government-generated statistics are to be protected. 

• N o person shall "extract , use, reuse a substantial part, qualita
tively or quantitatively, of the contents of a database subject to 
this act in a manner that conflicts with the database o w n e r ' s 
normal exploitation of the database or adversely affects the ac
tual or potential market for the database . " 

• N o person shall " e n g a g e in the repeated or systematic extraction, 
use or reuse of insubstantial parts . . . in a manner that cumula
tively conflicts with the database o w n e r ' s normal exploitation of 
the database . " 
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It's important to remember a few things w h e n weighing whether 
this industry should get this special form of protection. First, the data
base industry has g r o w n rich and powerful without a special law to 
protect it. Second, consumers will a lways pay more for the d e l i v e r y — 
quick and easy access to informat ion—than they will for the data itself. 
Delivery systems are proprietary and protectable b y trade secret and 
unfair competit ion laws. A n d as more databases go on-line and link 
themselves to the Internet, they do so wi th elaborate and expensive 
gates. We cannot enter them without a permission and usually pay
ment. They already have big gates to keep most of us out. T h e y are al
most perfect monopol ies already. Further, m u c h of the " d a t a " these 
services provide is already protected b y Amer ican copyright laws. For 
instance, a database of periodical articles has protection over the spe
cific expression in each article. Another layer of protect ion s imply lim
its their potential uses. 

H o w can this m o v e to protect databases impinge o n the w a y infor
mat ion is used in the world? Let 's examine one small yet significant 
area that would be severely cramped b y database protection: scholar
ship. Let 's pretend I 'm writ ing a book about American life be tween the 
World Wars, and I want to use s o m e popular icons to represent major 
trends in Amer ican culture. I pick baseball commiss ioner Kennesaw 
Mounta in Landis to represent the puritanical progressivism that drove 
the anti- immigration and antiliquor movements . I pick Washington 
Senators pitcher Walter "B ig Train" Johnson to describe the rising in
dustrial and technological t imbre of the t imes. I choose Yankee first 
b a s e m a n Lou Gehrig to exempli fy the immigrant work ethic and the 
generational tensions alive in immigrant families. A n d , of course, I use 
George H e r m a n Ruth to illustrate the excesses of the t imes. To write this 
book, and mainly because I w o u l d really b e looking for an excuse to 
write about baseball , I w o u l d use a lot of statistics: h o w Babe Ruth did 
against Walter Johnson; h o w Lou Gehrig did against Johnson; h o w Ruth 
and Gehrig m a d e each other better hitters and became bitter rivals over 
time. In other words , I w o u l d have to dip t ime and time again into the 
database of Major League Baseball statistics. This database is easy to get 
and easy to manipulate . You can get it on C D - R O M or in small , hand
held computers . Under traditional copyright law, m y repeated use of 
information for a commercial purpose in this case w o u l d normal ly de
m a n d no permission and n o payment . Information, at the end of the 
twentieth century at least, w a s free and reusable. Only b y reprinting in 
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their entirety the statistical tables from the baseball record books and 
using the exact same format w o u l d I be infringing on a copyright. 

Under the proposed treaty and law, however, I would have to re
quest permission for each statistical cross-reference I m a d e ; I would 
have to pay a fee for each search I did, perhaps sign a contract that gave 
Major League Baseball a cut of m y meager b o o k royalties. I might even 
find permission to use the information denied if the commiss ioner ' s of
fice found out that I oppose real ignment, expansion, artificial turf, and 
expensive bal lpark food. Imagine every newspaper , every sports mag
azine, every radio and television broadcast that covers major league 
baseball having to seek permission and pay a fee for statistical data on 
players. 

Let 's say a geologist at a private university gets a major grant 
through his institution and private foundations to do geological re
search off the coast of Alaska. This research could be valuable to both oil 
companies and environmental interests. However, lawyers for the pri
vate university have insisted that databases compiled b y university 
employees are the property of the university itself, so it can license the 
information to oil companies for a hefty fee. Regardless of the geolo
gist's best intentions, her w o r k could not be used freely, accessed easily, 
criticized, or tested. H e r research w o u l d produce a small short-term 
gain for the institution, but n o long-term gain for science or the envi
ronment . A n d if her work is imperfect and n o one verifies her findings, 
it might even mess up the oil companies . If Jane 's handbooks of military 
vehicles, weapons , and equipment b e c o m e restricted databases, debate 
over military expenditures might dry up. 

As John D e w e y wrote , " N o scientific inquirer can keep what he 
finds to himself or turn it to merely private account without losing his 
scientific standing. Everything discovered belongs to the c o m m u n i t y of 
workers . Every n e w idea and theory has to b e submitted to this com
muni ty for confirmation and t e s t . " 2 1 

This process of collecting raw material from a group of people , pro
cessing, refining, and arranging it, and then selling it back to them at 
monopolist ic prices is intellectual mercanti l ism. Just as the East India 
C o m p a n y used the British government to support its program to collect 
Indian rock salt and sell table salt back to Indians, the database com
pany Reed-Elsevier has been using the power of the U.S. government to 
achieve an operational monopoly around the wor ld so that the world 
must turn to Reed-Elsevier to find out about itself. This is a n e w impe-
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r ia l ism—an imperial ism without borders. Companies wi th the re
sources to assemble and license facts and data can control dissemina
tion to those unblessed with capital . Whether the unblessed includes a 
fifth grader in South Africa w h o walks ten miles to a l ibrary with an In
ternet connect ion or researchers at universities, these companies will be 
able to price most consumers out of the information to encourage 
scarcity and drive up demand. In addition, these companies will be able 
to choose w h o m a y gain access to and use their information. 

So what w e are seeing on the hor izon is the potential perfect ion of 
monopol ies . Database companies will not only charge for a n y re
peated use of their information, but ho ld the keys to it as wel l . O n an 
international level , " intel lectual p r o p e r t y " l a w is be ing used as a w e a 
pon in protect ionism. W e ' v e seen several m o v e s in this direction in 
the last ten years : digital audio tape legislation, the Semiconductor 
Chip Protect ion Act of 1984, European Union database protect ion, 
and the subsequent A m e r i c a n response wi th even stronger database 
protection. 

And there is one more scary aspect of database protection. The du
ration of protection under both the European and American proposals 
is potential ly infinite. Databases would be protected for twenty-five 
years under the American plan, but that term is renewable every time 
more data are added. In other words , the baseball statistical database 
would renew its protection every season, possibly every game. This di
rectly violates the enabling clause of the Constitution that governs " in
tellectual property." The clause specifically calls for a " l i m i t e d " dura
tion of protection for patents and copyr ights . 2 2 

The electronic networks that should b e the great democratizers 
could just as easily kill inquiry, expression, and debate around the 
world. Fortunately, Congress balked at passing the enabling legislation 
for the unsigned database protect ion treaty through the late 1990s. 

" R E C Y C L I N G " THE IDEA-EXPRESS ION D I C H O T O M Y 

In the bottom-right corner of the computer screen on which I a m writ
ing this sentence sits the image of a garbage can. It 's an icon, a func
tional part of the "graphical user interface," or GUI , that the Apple 
Computer C o m p a n y developed for its Macintosh line in the early 
1980s. Even though this icon resembles any c o m m o n a l u m i n u m trash 
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can one might see on a curbside or around Oscar the Grouch on Sesame 
Street, it is a h ighly protected part of Apple 's array of copyrighted m a 
terials. If y o u are like nine out of ten personal computer users in the 
United States, y o u have a different icon on the left side of your com
puter screen. You have a green "Recyc le B in , " a functional part of the 
Microsoft W i n d o w s operating system since 1995. Both of these operat
ing systems share other icons such as folders, drop-down (or pop-up) 
menus , and dog-eared documents . A n d both GUIs h a v e bins into which 
one can drag unwanted i tems. Yet one bin is marked "Trash" and the 
other is marked "Recycle B in . " This is a trivial, superficial difference be
tween the systems. But the difference is a vest ige of a string of contro
versies and cases that marked and perhaps determined the develop
ment of the personal computer and the proliferation of digital technol
ogy in dai ly life. 

Whi le recent global moves to protect data with sui generis intellec
tual property protection threaten the foundation of the idea-expression 
dichotomy, the conflicts that created more recycling bins than trash cans 
on our computer screens have actually w o r k e d to revive and reinforce 
the d ichotomy—at least in the area of software design. 

The tenuous revival of the idea-expression dichotomy began with 
the phenomenal success of Pac-man, a video game that M i d w a y Man
ufacturing C o m p a n y licensed and introduced to the United States at 
the d a w n of the Reagan era. Within months of its arrival from Japan, 
the " w o c k a - w o c k a - w o c k a " sound of upright Pac-man machines rang 
through the corridors of shopping malls and bowling alleys across 
North America . The idea behind Pac-man w a s rampant consumption. 
The player controlled a joystick that guided a ye l low circle around a 
maze . As the circle moved , it opened up like the jaws of an egg-snake, 
gobbling small points of light. Each point of l ight yielded minimal 
points for the player. M a n y more points c a m e from eating the larger 
" p o w e r pi l l " that sat in four corners of the maze . W h e n the Pac-man 
image ate a power pill, the four ghosts that were charged with chasing 
the Pac-man and defending the maze turned colors and became edible 
as well . If the ghosts—Inky, Blinky, Pinky, and Clyde—were in their 
normal state and color, they w o u l d chase the Pac-man. If the ghosts 
caught the Pac-man, the Pac-man w o u l d wither and die wi th a pathetic 
" w o o - w o o - w o o - w o o " sound. If the Pac-man were energized, h e would 
chase the ghosts . If the Pac-man consumed one of the four ghosts , the 
player w o u l d earn bonus points . If a Pac -man cleared a m a z e of all the 
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points of light, h e w o u l d m o v e up a level to a more difficult maze with 
faster ghosts. Within a few weeks of regular play, young people discov
ered that there were certain patterns that w o u l d al low easy victory. 
There were even " b l i n d " spots programmed into the maze , where a 
Pac-man could hide unmolested b y the aggressive ghosts. For a twenty-
five-cent charge, a skillful and devoted young person could play the 
game infinitely. 2 3 

Pac-man wizards ruled the video g a m e parlors in the early 1980s. 
The skilled players monopol ized the machines to such a degree that 
M i d w a y — y e a r n i n g for more quarters—soon h a d to roll out other ver
sions of the g a m e with different patterns to success. Chief a m o n g these 
n e w authorized versions was the oddly n a m e d " M s . P a c - m a n . " And 
soon M i d w a y l icensed the h o m e version of Pac-man for the popular 
Atari h o m e g a m e system. But just after the authorized Atari version hit 
store shelves, another c o m p a n y North American Philips Consumer 
Electronics Corp. , released a similar game cartridge for the long-forgot
ten M a g n a v o x H o m e Entertainment Center game system. It w a s called 
" K . C. M u n c h k i n . " The Philips version featured a maze , points of light, 
power pills, and monsters that w o u l d chase and flee from K. C. 
Munchkin . There were some minor aesthetic differences between K. C. 
Munchkin and Pac-man. K. C. Munchkin w a s green, not yellow. A n d he 
had horns and eyes. Pac-man w a s a s imple, elegant ye l low circle—and 
a ruthlessly efficient munching machine. 

With fond memories of H. R. Pufnstuf and McDonald land fresh in 
their minds , lawyers for Atari and M i d w a y filed suit against Philips and 
Magnavox , expecting the trial court to invoke the t roublesome "total-
concept-and-feel" principle immediate ly and issue a prel iminary in
junction against the sale of K. C. Munchkin . But the trial court instead 
focused on the minor differences between the two interfaces and ruled 
that the general idea of a " m a z e - c h a s e " g a m e is not protectable. Re
viewing the request for an injunction, the Seventh Circuit Court of Ap
peals also ruled that Atari could not protect general attributes such as 
mazes , dots, and scoring systems. But the court ruled that maze-chase 
games did not necessari ly require the presence of ghosts and the act of 
gobbling such ghosts. The court concluded that any ordinary observer 
would see that K. C. Munchkin w a s substantially similar to Pac-man. 
Therefore, it issued a prel iminary injunction against K. C. Munchkin . 
The Seventh Circuit seemed to be making the wor ld safe for maze-
chase games . But in fact, no other competitors to Pac-man's dominance 
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emerged in ensuing years. Mazes without I n k y B l inky P i n k y and Clyde 
seemed e m p t y soulless, and si l ly. 2 4 

Video games were a m o n g the most lucrative and popular software 
products in the early 1980s. But personal computer operating systems 
were clearly emerging as valuable business tools, and thus potentially 
worthy of high levels of protection as well . Congress h a d in 1976 added 
computer programs to the list of copyrightable works , but courts had 
not sorted out the limits and principles that w o u l d guide software de
velopers . Specifically, w a s an operating sys tem—the guts , heart , and 
mind of a computer—protectable as an original w o r k of authorship or 
was it part of the machine itself, and thus purely functional? 

A m o n g early personal computer operating systems, the Apple II 
had a clear edge. It was cool, flexible, useful , and fun. It h a d brand rec
ognition over such early competitors as C o m m o d o r e and Tandy. M a n y 
hobbyists were developing business and g a m e software for the Apple . 
By 1981, Apple employed more than three thousand people at its head
quarters in Cupert ino, California, and enjoyed $335 mill ion in sales. The 
code for the Apple II operating system was inscribed on silicon chips in
side the processor, in what is called read-only memory, or R O M . Unlike 
its cousin random access memory, or R A M , R O M can't b e modified, 
deleted, or upgraded b y users. With the success of the Apple operating 
system, the c o m p a n y h a d little incentive to license it to other computer 
makers . If customers wanted to use an Apple , they had to b u y the 
whole box . And just l ike with the Pac-man phenomenon , soon a second-
comer decided to compete directly wi th A p p l e . 2 5 

Frankl in C o m p u t e r Corporat ion h a d the idea to m a r k e t a cheaper 
vers ion of an Apple II. The Frankl in A c e 100 looked like an A p p l e II, 
and it h a d a s imilar operat ing system. Unfor tunate ly for Frankl in, the 
system w a s so s imilar that the code conta ined several c lues to its ori
gin. Clearly, the engineers at Frankl in h a d g o n e farther than reverse-
engineer ing the A p p l e operat ing system. T h e y h a d copied major por
tions of i t . 2 6 

Apple lost the first round in its copyright suit against Franklin. The 
trial court refused to grant an injunction against the Ace 100 because it 
was confused about whether both source code and object code were 
protectable expressions. Programmers produce source code in com
m o n l y used languages such as C O B O L , Pascal , or C + + . Then the com
puter uses its " c o m p i l e r " to translate those expressions into object code, 
in what is often called " m a c h i n e language . " The trial court concluded 
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that object code, unreadable b y h u m a n beings , cannot be "express ive" 
for the purposes of copyright protection. Being the purest form in 
which one m a y render ideas, object code is close to being a collection of 
ideas themselves . In addition, the court was troubled b y the fact that the 
object code w a s e m b e d d e d on R O M chips, w h i c h might not count as a 
" tangible m e d i u m of express ion" as the copyright law demands . After 
all, the m e d i u m of silicon chips is not immediate ly " t a n g i b l e " to h u m a n 
eyes. But the appellate court reversed the trial court decision in August 
1983, granting Apple an injunction. The appeals court could not insert 
a distinction between source code and object code in the language Con
gress h a d writ ten into the copyright law, which defined a " c o m p u t e r 
p r o g r a m " as " a set of statements or instructions to be used directly or 
indirectly in a computer in order to bring about a certain result . " And 
the appeals court ruled that R O M w a s just as " tangib le " as magnet ic 
disks or tape. Third, the court ruled that even though a computer pro
gram is purely " funct ional , " the umbrel la of copyright w o u l d still cover 
it. Emboldened b y this victory, Apple arrogantly surged on, enjoying its 
fleeting dominance of the personal computer business , refusing to li
cense its operating system to other hardware companies until well into 
the 1990s. H a d Franklin prevailed, copyright protection for functional 
software w o u l d have been extremely weak . Other competitors to the 
Apple II would have sprung up immediately, and operating systems 
based on the core of the Apple system might have b e c o m e the standard 
for personal computers for m a n y y e a r s . 2 7 

But instead, a smaller, lighter c o m p a n y — o n e that dealt exclusively 
in software, took over desktops all over the world . Microsoft t r iumphed 
not only through bullying, intimidation, clear restraint of trade, pred
atory takeovers, brilliant public relations, a Roll ing Stones song, and 
other deft business moves , but b y exploit ing what w a s left of the idea-
expression dichotomy at the end of the twentieth century. 

Back before 1984, all personal computers relied on textual inter
faces. Whether using the archaic C P / M , Microsoft 's M S - D O S , or an 
Apple II, users h a d to k n o w specific c o m m a n d codes to retrieve and 
manipulate files. The computer w o u l d offer a " p r o m p t , " and the user 
would instruct the computer to " r u n , " " s a v e , " or "de le te . " But some 
clever engineers at Xerox Corporat ion's Palo Alto Research Center, or 
PARC, s a w another way. They envis ioned—and invented, the graphi
cal user interface, or GUI . A G U I would appear as a " d e s k t o p . " Users 
would see open files and running applications as " w i n d o w s . " Pushing 
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a " m o u s e " on a tabletop w o u l d m o v e a " c u r s o r " along the screen. Click
ing on an " i c o n " w o u l d launch an application or open a document . 
Xerox developed the GUI , but it did not exploit it for commercia l gain. 
Instead, it let the revolutionary engineers of Apple in the front door to 
see h o w it w o r k e d . 2 8 

In August of 1979, Steve Jobs, the once and present chairman of 
Apple , led a small crew of his programmers into PARC to check out the 
n e w developments within. In exchange for access to the labs, Jobs had 
sold to Xerox a hundred thousand shares of Apple stock for $1 million. 
A m o n g all to gadgets and tricks on display, Jobs and his team were 
transfixed b y the demonstrat ion of the GUI . They asked for a detailed 
explanation of h o w it worked , and the Xerox programmers explained 
" b i t m a p p i n g " to them. W h a t these Xerox computers were doing w a s as
signing each pixel on the screen to a specific bit on the processor 's chip. 
That bit w o u l d light up its pixel on c o m m a n d , a n d the resultant illusion 
was a cartoon desktop on a screen. Bi tmapping required h u g e assign
ments of m e m o r y to the display function. But if m e m o r y and process
ing speeds could support it, Jobs realized, the G U I could Revolutionize 
computer use. At least it could be the key to maintaining and extend
ing Apple ' s dominance in the blossoming personal computer industry. 
Since the development of the Apple II, giant I B M had agreed to license 
Microsoft 's M S - D O S for its line of business desktop computers . Despite 
the clear technical and aesthetic superiority of Apple products , the busi
ness wor ld steadily gravitated to the familiar b lue logo of IBM. But Jobs 
assumed that if Apple could roll out a marketable graphical user inter
face, the entire g a m e w o u l d change. M a n y people in the 1980s were still 
wary of using computers . A n d the textual interface reminded users of 
the secret code that computer specialists used. So Jobs sent his pro
gramming teams o n a Quixotic quest to develop a n e w w a y for h u m a n s 
to extend their perceptions through m a c h i n e s . 2 9 

After the disastrously premature introduction of the $12,000 Lisa 
computer in 1983, Apple put all its hope in a slicker, more fr iendly sys
tem b y 1984: the Macintosh. It changed the world. 

Meanwhi le , up the Pacific coast in R e d m o n d , Washington, software 
engineers at Microsoft were busy rolling out inferior versions of other 
people 's inventions. The 1980s and early 1990s not only s a w the prolif
eration of M S - D O S on an increasing n u m b e r of machines . It saw the 
introduction of a cumbersome Microsoft version of the superior and 
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popular word-processing program WordPerfect , a Microsoft version of 
the Revolut ionary spreadsheet program Lotus 1-2-3, and ult imately a 
windows-and-mouse-based graphical user interface wi th a powerful 
generic n a m e , W i n d o w s . 3 0 

W h e n Microsoft sought to introduce a G U I as early as 1985, Apple 
agreed to l icense some Macintosh design features to Microsoft . But Mi
crosoft did not specifically purchase particular icons such as the trash 
can. Nor had Apple l icensed the use of i tems such as tiled w i n d o w s for 
subsequent upgraded versions of Microsoft Windows . Angry that Mi
crosoft h a d apparently extended its ambit ions beyond their l icensing 
agreement, Apple filed suit in 1988 against Microsoft over its Windows 
2.03 and 3.0 versions, claiming specific contractual abrogations and a 
general copyright infr ingement on the "total concept and fee l " of the 
Macintosh system. Two trial court judges ruled against Apple , deciding 
that m a n y of the questionable features w e r e either covered b y the li
cense agreement or so c o m m o n and obvious as to be considered part of 
the public domain. The first trial judge , J u d g e William Schwarzer, drew 
the line of infr ingement so tightly that an operating system w o u l d have 
to b e "vir tual ly ident ical" to an original system to infringe. The second, 
Judge Vaughn Walker, ruled that m a n y of the features in dispute be
tween the two operating systems w e r e "pure ly funct ional" and intu
itively necessary for any graphical user interface. Walker compared the 
use of file folders and drop-down menus to dials and knobs on a televi
sion set. Standardization is not copying. To al low Apple to protect its 
"total concept and fee l " w o u l d be to stifle any compet ing operating sys
tem, better or worse . 

These court rulings al lowed Windows to grow, whi le just a few 
years before a very different and m u c h broader decision h a d killed off 
K. C. M u n c h k i n and all potential competi tors to Pac-man. In 1994 an ap
peals court agreed with the trial court 's ruling, making the computer 
world truly competit ive, at least at the level of interface design. Not co-
incidental ly b y the t ime the appeals court ruled, Microsoft w a s almost 
ready to roll out W i n d o w s 95, its most dynamic and user-friendly GUI 
operating system up to that t ime. Microsoft clearly felt legally safe com
peting directly with Macintosh b y selling a very Mac-l ike interface. But 
just to be safe, Windows still features a recycling bin instead of a trash 
can. Microsoft started the 1990s relatively copyright-poor. It success
fully exploited the idea-expression dichotomy and used it as a wrench 
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to break Apple 's hold over the user-friendly computer market . A n d in 
2000 Microsof t—now copyright-r ich—continued to recycle other peo
ple 's ideas into their o w n monopolist ic empire whi le fighting to maxi
mize copyright enforcement and control around the g l o b e . 3 1 

C O D I F Y I N G T H E DIGITAL M O M E N T 

As the software wars show, the idea-expression dichotomy w a s still rel
evant but certainly in flux b y the late 1990s. A strong defense of the di
chotomy h a d al lowed for heal thy (and later unhealthy) competit ion be
tween Apple and Microsoft . But a strong push on behalf of database 
companies continued to threaten the principle behind the dichotomy: 
that facts and ideas should flow freely (in both senses of " f r e e " ) , while 
creative arrangement and expression deserve l imited monopoly pro
tection. O n several other copyright fronts, courts , Congress , and inter
national governing institutions were steadily strengthening the p o w e r 
and scope of copyright protect ion wi th little or no regard for the effects 
these changes would have on democracy and creativity. 

The best example of legislative recklessness is the Digital Millen
n ium Copyright Act of 1998, the enabling legislation for the W I P O 
copyright treaty. The Digital Mi l lennium Copyright Act has one major 
provision that upends more than two hundred years of copyright law. 
It puts the power to regulate copying in the hands of engineers and 
the companies that employ them. It takes the decision-making power 
a w a y from Congress , courts , l ibrarians, writers , artists, and researchers. 
The D M C A : 

• Prohibits the c ircumvention of any effective technological pro
tection measure installed to restrict access to a copyrighted work. 

• Prohibits the manufacture of any device, composit ion of any pro
gram, or offering of any service that is designed to defeat tech
nological protection measures . 

• Orders the Librarian of Congress to conduct rule-making hear
ings to judge the effects the law w o u l d have o n non-infringing 
uses of copyrighted material . 

• Specifically al lows certain uses such as reverse engineering, se
curity testing, privacy protection, and encryption research. 
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• Makes no textual change to the fair use provisions of the Copy
right Law, despite el iminating the possibility of unauthorized ac
cess to protected materials for fair use purposes . 

• Limits the liability that on-line service providers might face if 
one of their clients were circumventing or pirating. 

Before congressional committees and in hearings held b y the Copy
right Office of the Library of Congress , public interest advocates such as 
law professors, electronic civil liberties activists, and librarians outl ined 
some concerns wi th and objections to the D M C A . These included the 
possibility that the D M C A makes it possible to levy fees for various uses 
that might otherwise b e " f a i r " or " f r e e , " such as parody and quoting for 
news or commentary. 

In addition, the D M C A erodes the "first sale doctr ine . " W h e n a 
work is sold, the copyright holder relinquishes "exc lus ive" rights over 
it yet retains " l i m i t e d " rights, such as restricting copying or public per
formance. But under the first sale doctrine, the consumer can highlight 
a book, c o p y portions for private, noncommercia l use, resell it to some
one, lend it to someone, or tear it up, without asking permission from 
the copyright holder. Because the D M C A allows content providers to 
regulate access and use, they can set all the terms of use. A n d as with 
the database protection proposal , the de facto duration of protection 
under the D M C A is potential ly infinite. Whi le copyright law in 2000 
protects any w o r k created today for the life of the author plus seventy 
years or ninety years in the case of corporate " w o r k s for h i re , " electronic 
gates do not expire. This al lows producers to " recapture" works already 
fallen or about to fall in the public domain. This also violates the con
stitutional mandate that Congress enact copyright laws that protect " for 
l imited t i m e s . " Most dangerously, producers could exercise editorial 
control over the uses of their materials . They could extract contractual 
promises that the use w o u l d not parody or criticize the w o r k in ex
change for access. M a n y w e b sites already do this. Just as dangerous, 
the D M C A allows producers to contractually bind users from reusing 
facts or ideas contained in the work . If a user wants to hack through ac
cess controls to make legitimate fair use of material ins ide—perhaps 
facts, an old film in the publ ic domain, or pieces of the w o r k for com
mentary or news—that user is subject to civil and criminal penalties 
under the D M C A . 3 2 
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M A K I N G A N E X A M P L E OF HACKERS 

As librarians, industry representatives, and copyright office staff at the 
Library of Congress debated the effects of this law during the s u m m e r 
of 2000, the Mot ion Picture Associat ion of America w a s already hard at 
work trying to m a k e an example out of those w h o might chal lenge it. 
The mot ion picture industry's newest format, the digital video disc 
(DVD) , has two important access control features: a content scrambling 
system (CSS) and a region code, w h i c h ensures that users can p lay U.S.-
purchased D V D s only on U.S.-purchased D V D players. Without the 
properly l icensed D V D player from the right region of the wor ld , a 
D V D will not play. Not surprisingly, some companies such as Sony pro
duce both motion pictures and the machines one must play them on. 
The motion picture industry negotiated licenses with producers of 
stand-along D V D players and with both Apple and Microsoft so that 
computers running these operating systems could descramble the code 
on D V D s . But in 1999, one could not use a computer that runs on the 
open-source Linux operating system to run D V D s . So some program
mers w h o use Linux created and distributed a small computer program 
called DeCSS , which hacks through the C S S and region code protection 
and deposits unscrambled data from D V D to a hard drive. D e C S S w a s 
invented b y a team of creative and independent ly minded European 
programmers led b y Jon Johanson, a sixteen-year-old N o r w e g i a n . 3 3 

Soon after an on-line hacker magazine called 2600 started alerting 
its readers as to where they could get a c o p y of DeCSS , the Mot ion Pic
ture Associat ion of America got an injunction against 2600 in federal 
court in N e w York. As the case went through to trial in the s u m m e r of 
2000, the Electronic Frontier Foundation and the Berkman Center for In
ternet and Society at Harvard L a w School began assisting the pub
l isher 's defense counsel to formulate a strategy to protect the journal 's 
First A m e n d m e n t rights in the face of a suit based on the anticircum-
vention provisions of the D M C A . Their a rguments—which failed to 
persuade the federal judge—inc luded the argument that D e C S S can be 
used for noninfringing purposes such as fair use viewings of D V D s 
from other countries. They also argued that because CSS can be used to 
protect material in the public domain, the D M C A is too b r o a d . 3 4 

Public interest advocates also argued that Congress had left the def
inition of a protective " d e v i c e " up to the copyright holder. The D M C A 
lets companies " w r i t e " the law, then puts the power of the state behind 
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them. But the Copyright Clause of the U.S. Constitution gives only Con
gress the right to design copyright laws. It cannot delegate lawmaking 
authority. Underlying all of these concerns is one that should have dom
inated the discussion in 1998: If pirating is already illegal, w h y do w e 
need this law? Congress decided it w a s easier to regulate machines than 
people. The D M C A w a s not only the enabling legislation for the W I P O 
treaties. It is the enabling legislation for the "Celest ial J u k e b o x , " the 
"pay-per-view universe , " and what Neil Postman calls "Technopoly." 

A PAY-PER-VIEW W O R L D 

As Neil Pos tman wrote , "Technopoly is a state of culture. It is also a 
state of mind . It consists in the deification of technology, w h i c h means 
that the culture seeks its authorization in technology, finds its satisfac
tions in technology, and takes its orders from technology." Pos tman was 
describing a condition, technopoly, w h i c h he defined as " w h a t happens 
to society w h e n the defenses against information glut have broken 
down. It is what happens w h e n institutional life becomes inadequate to 
cope with too m u c h information. It is what happens w h e n a culture, 
overcome b y information generated b y technology, tries to employ 
technology itself as a means of providing clear direction and h u m a n e 
purpose . " A m o n g the defenses Pos tman cited are schools , courts , and 
the family. Pos tman didn't ment ion it at the t ime, and he perhaps had 
not even considered it, but copyright law is a s y s t e m — a n institution of 
practices and habits—that regulates information b y creating artificial 
shortages for l imited times and for l imited purposes . It 's an imperfect 
and somet imes inefficient mechanism to regulate information. But its 
imperfections and inefficiencies were its strengths, its democratic safe
guards. A n d now, more through political intervention than technologi
cal irrelevancy, w e find ourselves unwill ing to accept the imperfect ions 
and inefficiencies inherent in copyright law. N o w w e turn to technol
ogy. We turn to c o d e . 3 5 

As Lawrence Lessig writes , w h e n code, not h u m a n beings, regu
lates copyright , the system forfeits its checks and balances. 

As privatized law, trusted systems regulate in the same domain 
where copyright law regulates, but unlike copyright law, they do not 
guarantee the same public use protection. Trusted systems give the 
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producer maximum control—admittedly at a cheaper cost, thus per
mitting many more authors to publish. But they give authors more 
control (either to charge for or limit use) in an area where the law gave 
less than perfect control. Code displaces the balance in copyright law 
and doctrines such as fair use. 3 6 

But copyright is already being replaced—or supplemented—by con
tract. Most commercial software and m u c h digital content comes with 
what is k n o w n as a " C l i c k w r a p " or " S h r i n k w r a p " license. Users often 
agree to waive rights, such as fair use and first sale, w h e n they click on 
a w e b page button to get access to the content. For example , the site for 
Bil lboard.com charges its users $14.95 per m o n t h to get access to data 
on sales within the music industry. For that fee, members get to v iew 
five articles for no extra charge. But in addit ion to the monthly fee, Bill-
board.com charges its members from 50 cents to $2.50 per article or 
database v iew after the five free v iews. M u c h of the information within 
the gated w e b site is not available in print form. But researchers w h o 
use the Bil lboard.com site are contractually forbidden from disclosing 
the information they retrieve. The user l icense agreement states, " U n 
less separately and specifically l icensed to do so in writ ing and b y BPI 
(Billboard's parent company) , subscriber agrees not to re-transmit, dis
close, or distribute any of the information received from the service, to 
any other person, organization or entity." In other words , paying users 
must sign a w a y their rights to fair use. Because there is no " s a l e " in the 
transaction, there is no concept of first sale. A n d the user is contractu
ally forbidden from exploiting the idea-expression dichotomy. Users 
w h o choose not to p a y for the information, those w h o hack through the 
web site lock to read the articles within, are subject to civil and criminal 
penalties through the D M C A . The Bil lboard.com system is protected by 
copyright plus contract p lus c o d e . 3 7 

Commercia l software, even software distributed in compact disc 
form, is protected b y similar l icenses. Even though it might seem that 
w h e n you spend m o n e y on software, you are buying a physical com
pact disc, y o u are actually only renting a l icense to use the encoded soft
ware. Consumers sign a w a y fair use and first sale rights with regular
ity. It 's a pay-per-install system that potential ly al lows for metered 
usage or even the electronic expiration of the software. 

M a n y of our cultural products will soon be "triple protec ted" 
b y copyright, contracts or l icenses, and code. Therefore, they will be 

http://Billboard.com
http://board.com
http://Billboard.com
http://Billboard.com
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"c losed sys tems , " l imited in their ability to enhance the public domain 
or enrich the publ ic sphere. 

NAPSTER N A T I O N 

But citizens are fighting back against these methods of digital and cul
tural control. The best example of this is the proliferation of peer-to-
peer networks . The most famous of these networks is the music-sharing 
system called Napster. Napster w a s invented b y a teenage college stu
dent n a m e d Sean Fanning. Fanning was living in Boston and spending 
a lot of t ime surfing the Internet in search of M P 3 files. He grew frus
trated with the sporadic availability of MP3s on the World Wide Web. 
So he hacked the software that al lows people to peer into each other 's 
hard drives to find and copy specific M P 3 s . The c o m p a n y he founded, 
Napster, has attracted million of dollars in venture capital, mill ions of 
users, and more than its share of lawsuits . 

In Ju ly 2000 Napster w e n t to U.S. district court in San Francisco 
to defend itself against a barrage of plaintiffs, including legendary 
composer Jerry Lieber a n d all the major record labels . The plaintiffs 
c la imed that Napster is l iable for contr ibutory copyright infr inge
ment because it enables thousands of people to share and c o p y M P 3 s 
for n o cost. The companies h o p e to p lug up this leak in the music dis
tr ibution system. The companies w o u l d like to distr ibute their music 
electronically, but in a format they control , under terms they dictate, 
for a pr ice they can e n f o r c e . 3 8 

While Napster has frightened the music industry and attracted the 
attention of every major n e w s organization, it is not the whole story. 
The issue is m u c h larger than the fortunes of Napster itself. Even if a 
court shuts Napster down, the M P 3 m o v e m e n t will thrive. A n d even if 
Napster survives, it 's not so clear that people will stop buying C D s just 
because they can get free MP3s one song at a t ime. But regardless of the 
outcome of this case, the music industry will never be the same again. 

The M P 3 m o v e m e n t is a rational revolt of passionate fans. C o m p a c t 
discs cost too much . Cutt ing-edge fans want the newest , coolest music 
as fast as possible. So they share music and tips about music where 
they find each other—over the net. The free music strategy is, for lack 
of a better term, the Grateful Dead business model : Give a w a y free 
music to build a loyal fol lowing, establish a brand n a m e , and charge 
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handsomely for the total entertainment package. W h o l e creative move
ments have established themselves through this process of communi ty 
building. In the late 1970s, d o w n t o w n N e w York p u n k fans found each 
other and discussed emerging artists through the h a n d m a d e fanzines 
given a w a y at the few clubs will ing to host punk shows. At the same 
time, uptown in the Bronx, the hip-hop movement w a s spreading 
through a ne twork of fans w h o would copy and lend tapes of artists like 
Grandmaster Flash and Kurtis Blow. Free music has always been es
sential to the discursive communit ies that fuel the creative process. 
These days , some small music labels such as Emusic .com and Chuck 
D's Rapstat ion.com are experimenting with " v a l u e - a d d e d " and "gate 
k e e p e r " business models , with modest taxation on consumers and 
artists (and thus modes t profit potential) . They depend on open sys
tems, like the Internet itself, to foster creativity and " b u z z " about their 
products and services. 

M P 3 distribution offers a wonderful opportunity for emerging art
ists, the very people copyright law is constitutionally charged to en
courage and aid. Because the established music industry narrows the 
pipes of production and distribution, manufacturing scarcity, only es
tablished artists profit from the old system. 

This n e w technology evades the professional gatekeepers , flatten
ing the product ion and distr ibution p y r a m i d . As C h u c k D of Publ ic 
E n e m y says , Napster a n d other s u c h n e t w o r k s are not pirat ing m a 
chines. H e posits that Napster is radio . Fans will cont inue to down
load cheap or free mus ic , a n d wil l cont inue to b u y C D s if they offer 
value like documentat ion , design, arrangement , and convenience at a 
reasonable price. 

There is another metaphor that might explain Napster and its ef
fects better than a copy machine or a user -programmed radio: Napster 
is a public library. 

Regardless of the direct effect on C D sales, M P 3 distribution makes 
music fans more informed consumers . In the long run, the music in
dustry could be more responsive to margins of the market , such as eth
nic communit ies , subcultures, and political movements . Consumers 
can only express their preferences rationally if they enjoy good infor
mation and a fair pricing structure. MP3s let consumers taste before 
they buy, and let them act in concert wi th l ike-minded fans. They let 
music companies react instantly to changes in the market place. With 
better feedback, apparent " t r e n d s " w o u l d not surprise companies in the 

http://Emusic.com
http://Rapstation.com
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future. The charm of digital music distribution lies in the thought of 
capitalist theorists such as Friedrich von Hayek and W. Edwards Dem-
ing. The current mainstream music industry is a "p lanned e c o n o m y " 
the sort Hayek railed against. It l imits information flow and resists price 
pressures. And D e m i n g advocated constant change, flexibility, n e w 
ideas, flat organizational structures, quick reactions to customer prefer
ences, and m a x i m u m creativity. 3 9 

The M P 3 p h e n o m e n o n is a battle for control of the music and in
formation pipelines, not the music itself. Since December 1999, several 
other Napster-l ike services have emerged on the net. Unl ike Napster, 
these are noncommercia l and communi ty based. They depend on vol
unteer programmers to fix and improve the open systems. A n d unlike 
Napster, they pretty m u c h assure pr ivacy—for now. N o one has any 
idea w h o else is using these services. 

One of these relatively open systems is called Gnutella. Several ver
sions exist, at least one for every c o m m o n computer platform. Unlike 
Napster, it requires no password and has no registration process. Also 
unlike Napster, Gnutel la lets users share all kinds of fi les—text, video, 
photos, software, a n d music . N o one " r u n s " or " o w n s " Gnutella. 
Gnutel la is a n e w kind of Internet. But it's really what the old Internet 
was supposed to be . It's free, open, decentralized, uncommercial izable , 
ungovernable , and uncensorable . 4 0 

The rise of M P 3 formats and free, open networks like Gnutella 
should h a v e been expected. The culture industries invited them. They 
have hi jacked the copyright system and drained it of any sense of pub
lic interest or balance. Copyright is an essential state-granted monopoly 
that works well w h e n balanced. Thanks to the Clinton Administrat ion 
and its partnerships wi th big media companies , it has lost its balance. 
What the content industries have claimed is a " c r i s i s " of digital repro
ducibility is actually the opportunity they have been dreaming of. 

The m u s i c industry has been stalling through l i t igation until it 
can establ ish a s tandard secure digital encrypt ion format , w h i c h is 
an essential step toward a global " p a y - p e r - v i e w " culture. This tech
nocrat ic regime will be a severe threat to d e m o c r a c y and creativity 
around the w o r l d . 4 1 

The important struggle is not bands versus fans, or even A O L Time 
Warner versus pirates. It involves the efforts of the content industries to 
create a " leak-proof" sales and delivery system, so they can offer all 
their products as streams of data triple sealed b y copyright , contract, 
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and digital locks. Then they can control access, use, and ult imately the 
flow of ideas and expressions. The content industries have been clear 
about their intentions to charge for every bit of data, s tamp out the used 
C D market , and crush libraries b y extinguishing fair use. In early July 
2000, Amer ica Onl ine signed a deal wi th a digital rights management 
system called InterTrust. InterTrust will provide the encryption and de
cryption technology to AOL's software so that A O L users will endure 
metered and regulated use of digital music , film, text, and everything 
else. A n d other digital music services are struggling to settle cases with 
the record industry so they can " p a r t n e r " to install electronic "digital 
rights m a n a g e m e n t " controls on their m u s i c . 4 2 

The reason the culture industries can take advantage of the "digital 
m o m e n t " to t rump the democratic process and write their o w n laws is 
that digital formats collapse the distinction between using material and 
copying material . Because regulating reading or listening raises deep 
First A m e n d m e n t concerns, courts have been unwill ing to do so until 
now. However , copyright law regulates copying. So digital distribution 
al lows a higher level of regulation than w e ever imagined. Soon w e m a y 
have to apply for a license to listen or read, and the rule of law will no 
longer apply. America Online will be the cop, jury, and judge in matters 
of copyright. 

T H E E N D OF C O P Y R I G H T ? 

In the s u m m e r of 2000, as the conflicts over Napster occupied front 
pages of newspapers and magazines across the nation, the public 
started asking itself some difficult questions about the nature and fu
ture of copyright . O n e of the most interesting of these discussions hap
pened in the on-l ine n e w s magazine Slate, w h i c h is o w n e d b y the copy
right-rich Microsoft Corporat ion. Slate writer Robert Wright published 
two pieces that asked what music and literature might look like in a 
"post -copyr ight" age. Wright w a s not willing to declare copyright dead 
yet. H e still saw that copyright holders h a d weapons of enforcement at 
their c o m m a n d . But the thought intrigued him. Flashing back to John 
Perry Barlow's predictions from 1996, Wright found that Napster and 
other peer-to-peer networks might actually create the necessary liber
tarian environment that could render copyright irrelevant. Wright pre
dicted that performers w o u l d be pressed to add value through liveness, 
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and through high-quali ty technical delivery, rather than through the en
forcement of a temporary m o n o p o l y over content. If consumers want 
stuff, they can get it for free. If consumers want good stuff, they will 
have to pay for it. A n d in the book industry, Wright predicted that for 
authors w h o could also perform—motivat ional speakers, for i n s t a n c e — 
m o n e y w o u l d still be forthcoming. The postcopyright e c o n o m y would 
be brutal to m a n y musicians and writers, and kind to others. Wright did 
not offer a sophisticated analysis of the role copyright plays in a demo
cratic culture or the matrix of technological initiatives involved in the 
issue. H e v iewed it only in terms of the financial reward for artists. But 
the most interesting observations came from " T h e Fray," the on-line dis
cussion that follows articles in Slate. M a n y readers w h o wrote in to " T h e 
F r a y " were upset that Wright seemed so cavalier about the effects Nap
ster might have on recording artists. Others were indignant about the 
arrogance of the record companies . S o m e readers declared that copy
right w a s dead, so w e should just forget about it and rejoice in the 
prospect of a future without big music labels. Others declared copyright 
untenable in the digital era and called for the strongest possible digital 
protection schemes. Still others declared copyright a natural right that 
emanates f rom the act of artistic creation. Napster had generated more 
than panic and glee. It h a d sparked s o m e serious and sometimes nu-
anced discussion of copyright issues in the public sphere . 4 3 

Two years before Napster alerted the general public to the turmoil 
within the copyright system, Amer ican Universi ty law professor Peter 
Jaszi gave a speech he called " Is This the End of Copyright As We K n o w 
I t ? " In this talk, Jaszi argued that copyright w a s being displaced by 
three m u c h stronger, a lmost leakproof systems that he called "pseudo-
copyright , " "paracopyr ight , " and "metacopyr ight . " "Pseudo-copy
r ight" stood for data protection efforts. "Paracopyr ight " described the 
technological locks that w o u l d soon encase m u c h digital content. A n d 
"metacopyr ight " stood for the system of contractual rights surrender. 
Jaszi concluded that the American tradition of " b a l a n c e d " copyright 
had been very successful. H e credited it with st imulating competit ion 
among content companies whi le nourishing a not-for-profit cultural 
sector that includes libraries, universities, and think tanks. Jaszi did not 
predict the demise of copyright. He outl ined the initiative that content 
companies h a d been taking for years before anyone h a d dreamed of 
peer-to-peer distribution. The end of copyright w a s visible long before 
the general public b e c a m e aware of i t . 4 4 
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W h a t American jurists like James Madison have known for cen
turies is that a leaky copyright system works best. W h e n properly bal
anced, copyright allows users to enjoy the benefits of cultural prolifera
tion at relatively low cost through a limited state-granted monopoly. Li
braries help that process b y letting the weal thy subsidize information 
for the poor. A n d a thin, leaky copyright system allows people to com
ment on copyrighted works , m a k e copies for teaching and research, and 
record their favorite programs for later viewing. Eventually, a copyright 
runs out, and the w o r k enters the "publ ic d o m a i n " for all of us to enjoy 
at an even lower cost. But w h e n constructed recklessly, copyright can 
once again be an instrument of censorship, just as it w a s before the Stat
ute of Anne. 



Epilogue 
The Summer without Martha Graham 

FOR SOME G O O D reasons, w e could call the s u m m e r of 2000 " the 
S u m m e r of Napster . " Not a w e e k went b y w h e n the Revolut ionary 
music distribution software did not garner headlines in the popular 
press. Everyone from college students to the U.S. Department of Justice 
weighed in on the matter. But I prefer to remember 2000 as " the Sum
m e r wi thout Martha G r a h a m . " 

Martha Graham, w h o died in 1991, was one of the most influential 
dancers and choreographers in the twentieth century. She collaborated 
with artists such as sculptor Isamu Noguchi and composer Aaron Cop
land, and is responsible for such Revolut ionary works as Primitive Mys
teries, Frontier, and her 1944 masterpiece, Appalachian Spring.1 

Because of a nasty dispute between the Martha G r a h a m Dance 
C o m p a n y and Ron Protas, the director of the Martha G r a h a m trust and 
the person w h o claims to control the copyrights on Graham's choreog
raphy, the c o m p a n y w a s not able to per form Graham's w o r k through
out the summer. Protas wouldn ' t l icense the w o r k to the c o m p a n y that 
bears Graham's n a m e . In response, the dancers in the c o m p a n y asked 
other dance companies to refrain from performing Graham's works as 
well . So the dancing stopped. 

Is this what w e want our copyright system to do? Isn't copyright 
supposed to encourage art? A n d isn't copyright supposed to be secured 
only " for l imited t imes"? Instead, more and more , excessive and almost 
perpetual copyright protection seems to be squelching beauty, imped
ing exposure, stifling creativity. 

At first glance, it seems that w e were denied the beauty of Martha 
Graham's dances because of a series of poorly thought out changes 
in copyright law—specif ical ly the extension of the duration of copy
right. Protection n o w can extend to the life of the author plus seventy 
years. This extension does nothing to promote creativity. It rewards the 

185 



186 EPILOGUE 

established at the expense of the emerging. F r o m 1909 to 1978, artists 
enjoyed copyright protection for a f ixed term of twenty-eight years. 
They could renew the copyright for another twenty-eight years if they 
thought there was still a market for their work . Once copyright expired, 
a w o r k belonged to all of us . It entered the "publ ic domain . " As their 
copyrights expired, artists h a d a strong incentive to produce n e w works 
to m a k e money. Publishers could issue inexpensive editions of great 
works . N e w artists could borrow liberally for their o w n n e w creations. 
But despite what the Consti tution says, Congress has decided to extend 
copyright protection for what might as wel l b e forever. This creates an 
almost perpetual m o n o p o l y over creative works and starves the public 
domain of raw material . 2 

Martha G r a h a m recognized the value of the public domain for the 
creative process. She used Greek myths , Native Amer ican legends, and 
the Declaration of Independence as r a w material for her dances. She 
went to the deep wel l of cultural signs and tropes, and used them in 
fresh and powerful ways . As dance scholar Brenda Dixon Gottschild 
explains, G r a h a m incorporated several specific African elements into 
her style, including pelvic contortions and barefoot performance . And 
Graham was vocal about her reliance on what she called "primit ive 
sources , " African and Native American cultures. 3 

That 's h o w creativity happens . Artists collaborate over space and 
time, even if they lived centuries and continents apart. Profound cre
ativity requires m a x i m u m exposure to others ' works and liberal free
doms to reuse and reshape others ' material . G r a h a m understood the 
collaborative creative process better than any lawyer or congressman 
ever could. She clearly w a s not interested in fencing in her or anyone 
else's creativity. 

In fact, G r a h a m never bothered to register copyrights over most of 
her dances created before 1978. She filed to protect only one—the 1946 
tale of M e d e a entitled Cave of the Heart. So it turns out the s u m m e r with
out Martha G r a h a m might not have h a d to happen that way. The best 
of Martha G r a h a m might just be in the public domain anyway. But by 
the t ime lawyers for the dance c o m p a n y discovered the lack of regis
tration, it w a s too late. The c o m p a n y h a d canceled its s u m m e r shows in 
the face of legal int imidation. 4 

Reckless "intellectual proper ty" int imidation can have nearly the 
same effects in the culture as b a d laws can. Despite a clear U.S. Supreme 
Court ruling in favor of the principle that parody is fair use , culture in-
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dustries and their lawyers still seem to resist the idea. In July 1999, jour
nalist Michael Colton posted an Internet parody of Talk magazine, 
which is a partnership between Hearst Magazines and Walt Disney-
owned M i r a m a x Fi lms. M i r a m a x lawyers sent a cease-and-desist letter 
to Earthlink, the Internet c o m p a n y that owned the server on w h i c h the 
parody sat. Earthlink immediate ly shut d o w n the parody. It restored the 
site only after Talk editor Tina B r o w n appealed to the Miramax legal de
partment to let the parody stand. Because of widespread misunder
standing of copyright law, cease-and-desist letters carry inordinate cul
tural p o w e r and can chill if not directly censor expression. 5 

Corporate legal int imidat ion has e v e n chil led polit ical speech. 
W h i l e running for reelection in the spring of 1999, Dal las m a y o r Ron 
Kirk aired a radio commerc ia l that used the w o r d s " F o u r years ago, 
w e chose Kirk captain of the Dal las enterprise . Well four years later, 
Dallas has b e c o m e the center of the enterprise . With the largest capi
tal b o n d program in the his tory of Dal las , a hal f a bi l l ion dol lars , the 
Trinity toll (road) and the n e w arena add up to be a Starship Enter
p r i s e . " T h e commerc ia l also sampled the voice of Wil l iam Shatner 
saying, " S p a c e , the final frontier ." L a w y e r s f rom P a r a m o u n t Pictures 
threatened the c a m p a i g n with a cease-and-desis t letter. T h e campaign 
capi tulated. 6 A n d in A u g u s t 2000 , Green Party presidential candi
date R a l p h Nader parodied a MasterCard adver t i sement b y issuing a 
television adver t i sement saying: "Gr i l led tenderloin for fund-raiser, 
$1,000 a plate; c a m p a i g n ads filled with half - truths , $10 mill ion; 
promises to special interest groups , over $10 bil l ion; f inding out the 
truth, pr ice less . " M a s t e r C a r d Internat ional , Inc. , f i led a federal suit 
seeking an injunc-t ion against the campaign . T h e suit c la imed trade
m a r k infr ingement and unfair competi t ion, but not a copyr ight viola
tion. N a d e r eventual ly prevai led in court . W h i l e neither of these po
litical cases w o u l d fall under the parody-as- fa ir -use defense for a 
copyright case , they both s h o w h o w chil l ingly vigi lant the content in
dustries h a v e g r o w n in recent years . These companies f i rmly bel ieve 
courts should side with their proprietary interests over those of the 
electorate. At the turn of the twenty-f irst century, invoking " intel lec
tual p r o p e r t y " is as g o o d as us ing a t rump card in publ ic discourse. 
All discussion and debate s t o p s . 7 

Following a strategy more pernicious than mere intimidation, 
media companies are actually pursuing legal action to stifle criticism 
of themselves . T h e y are also using copyright suits to squelch clearly 
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political speech. In October of 1998, the Washington Post and the Los An
geles Times filed suit against a conservative n e w s forum w e b site called 
FreeRepublic .com. Members of the group had been pasting stories from 
various newspapers and annotating them, comment ing o n them. These 
newspapers brought legal action as an effort to control distribution of 
the w e b site's potential ly valuable digital content. Other newspapers , 
including the Wall Street Journal and the New York Times, h a v e signed 
contracts wi th a c o m p a n y called the Copyright Clearance Center so that 
it can meter, charge for, and regulate distribution of their digital con
tent. The Copyright Clearance Center web site boasts , " C C C ' s n e w so
lution lets publishers and other content owners determine the types of 
reuse they wish to l icense. They decide whether to license use of their 
materials in electronic media such as e-mail, Internet, Intranet or C D -
R O M ; or in print media such as reprints or for republication. Copyright 
holders can also specify distinct rights, terms and conditions for differ
ent pieces of content . " In other words , all electronic access, copying, and 
redistribution will require permission and payment . There will b e no 
fair use of electronic n e w s stories from the Boston Globe, the New York 
Times, Barron's, or the Wall Street Journal, arguably the most important 
news sources in the United States. 8 

In the 1970s, thanks to coverage of the Watergate scandal and the 
Pentagon Papers , the New York Times and the Washington Post were con
sidered heroes for free speech and a free press. Now, as major "content 
providers" in the n e w digital economy, they are part of the problem. 
They are private copyright cops. And citizens w h o wish to gather, dis
cuss, debate, and criticize must do so with one fearful eye on the front 
door, wait ing for the cease-and-desist letter. 

Recent expansions of copyright power have clearly stifled artistic 
creativity as well . Vladimir Nabokov ' s son, Dmitr i Nabokov, succeeded 
in temporari ly blocking American publication of Pia Pera 's novel Los 
Diary, a revision of Lolita from the voice and point of v iew of the young 
girl. After some tense negotiation, Dmitr i Nabokov agreed to al low 
publication as long as the Amer ican edition contained a nasty preface 
b y the son. " Is Lolita to pay this price [the indignity of a transformative 
work] because it is too good, too famous? Are writers to strive for medi
ocrity lest their works similarly enter the ' c o m m o n consciousness '? Are 
icons of popular culture—Star Wars perhaps—to be m a d e subject to 
plundering b y free riders because they have entered the c o m m o n con
sc iousness?" the younger N a b o k o v wrote in the preface . 9 Interestingly, 
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Star Wars screenwriter George Lucas " p l u n d e r e d " the w o r k of Joseph 
Campbel l a n d the myths of the collective public domain. Despite such 
an overt and acknowledged reliance on others for his material , Lucas 
himself has used lawyers to int imidate Star Wars fans w h o distribute 
their o w n unauthorized fanz ines . 1 0 Despite entertaining such a narrow, 
elitist v iew of the creative process, Dmitr i Nabokov h a d the law on his 
side. Copyright law grants estates control over transformative uses of 
their fictional characters. But is this good? Isn't the world better off with 
more than one perspective on the iconic yet controversial Lolita story? 
Wouldn' t creativity flower if unfettered b y fears of petty lawsuits by 
relatives w h o contributed nothing to the creative process in the first 
place? W h a t public interest does it serve to enrich the heirs of Irving 
Berlin, Vladimir Nabokov, Martha Graham, or Gilbert O'Sull ivan? 
Which system w o u l d better promote art: one in which anyone with a 
good idea for a James Bond story could compete in the marketplace of 
ideas for an audience or one in which those w h o control Ian Fleming's 
literary estate can prevent anyone from playing wi th his toys? A looser 
copyright system w o u l d produce more James Bond books , not fewer. 
S o m e might b e excellent. Other might be crappy. Publishers and read
ers could sort out the difference for themselves . The law need not skew 
the balance as it has. 

But there is hope in this story. All this talk of m o d e r n dances and 
M P 3 files al lows us to have a nat ional—perhaps global—conversat ion 
about what sort of copyright pol icy w e want to live wi th in the twenty-
first century. Copyright policy should he lp—not h inder—the next 
Metall ica, the next Martin Scorsese, the next Vladimir Nabokov, the 
next Mar tha Graham. 

Mayb e some s u m m e r not too m a n y years from n o w a young 
w o m a n will enjoy a performance of Appalachian Spring and will b e in
spired to borrow from it to construct a life of creativity and beauty. 
That 's h o w Martha G r a h a m w o u l d have wanted it. 
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symptom of change in the political and commercial climates, but not a funda
mental change from previous law. For an elaboration of the misnamed "Lock-
ean" theory of copyright, see Grantland Rice, The Transformation of Authorship in 
America (Chicago: University of Chicago Press, 1997), pp. 70-96. For an expla
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sional sins of plagiarism, see Denise K. Manger, "History Association to Probe 
Accusations of Plagiarism against Stephen Oates," Chronicle of Higher Education, 
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depth Twain's efforts to secure an international copyright treaty among all Eng
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NOTES TO CHAPTER 3 

1. The Marx Brothers and Metro-Goldwyn lost two and won one of the in
fringement cases against them. The first Marx Brothers-related suit was Clancy 
v. Metro-Goldwyn Pictures Corp. et at, 37 U.S.P.Q. 406. District Court, Southern 
District of New York, March 26,1938. A fellow named Clancy wrote a play he 
called "Nuts to You." Clancy met in January 1935 with Robert Pirosh, an official 
of Metro-Goldwyn Pictures Corporation. At the meeting, Clancy summarized 
his idea for a film based on the play. Two years later, Metro-Goldwyn released 
the Marx Brothers vehicle A Day at the Races, written by Pirosh, George Seaton, 
and George Oppenheimer. In both "Nuts to You" and A Day at the Races, a vet
erinarian (played by Groucho Marx in the film) runs a sanitarium and also owns 
a racehorse. In his suit, Clancy did not claim that Pirosh or the Marx Brothers 
used any of his dialogue, or even that they had read his play. As the judge in the 
case wrote, 

There is no contention that any of the language has been copied by the 
defendants, but merely that the general idea or plot was taken. . . . 
There was nothing particularly original in having a veterinarian act as 
a psychiatrist in a private sanitarium, and, even if there were, the 
plaintiff would be entitled to no protection for the idea after he had 
voluntarily disclosed it to another. 

Determining that the similarity was not strong enough to justify a ruling of in
fringement, the judge dismissed the complaint. The second case was Marx et at. 
v. United States, 37 U.S.P.Q. 380 (96 Fed. 2d 204), Circuit Court of Appeals, Ninth 
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Circuit, April 12, 1938. This was a criminal copyright case in which the Marx 
Brothers were convicted of infringing on a dramatic composition called "The 
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(London: Chapman and Hall, 1888), part 5, p. 11. Twain owned an edition 
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Zomba Recording Corp., 1988). For an example of the "Signifying Monkey" 
tale, see Langston Hughes and Arna Bontemps, eds., Book of Negro Folklore (New 
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of a work. But United States v. Taxe in 1974 complicated any such formulas. The 
defendant recorded hit songs and electronically altered their speed and pitch. 
Strange noises were added throughout. The court was not persuaded that the 
defendant's works were simply "derivative," and ruled that the very recaptur
ing of another's sound is a violation. For an explanation, see Allen, p. 190. 

56. Sanjek, p. 609. 
57. Note, "A New Spin on Music Sampling: A Case for Fair Play," Harvard 

haw Review (Jan. 1992): 726. 
58. Allen, p. 102. 
59. "A New Spin on Music Sampling," p. 729. 
60. Broussard, p. 502. 
61. Richard Harrington, "The Groove Robbers' Judgement," Washington 

Post, December 25,1991, p. D l . 
62. Biz Markie, "Alone Again," from I Need a Haircut (New York: Cold 

Chillin' Records, 1991). Since the lawsuit, this original version of the album has 



NOTES TO CHAPTER 4 225 
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