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Series Foreword
S

As the Earth’s most powerful nation-state in its time, the United States of
America has matured quickly—barely more than two centuries from genesis, in
the late eighteenth century, to long-in-the-tooth oligarchy in our time. Robert J.
Miller, in Native America, Discovered and Conquered: Thomas Jefferson, Lewis &
Clark, and Manifest Destiny, delineates how the language of empire was spoken
in the cradle of our nation-state, as Thomas Jefferson adapted the Doctrine of
Discoverys European-centric assumptions to the ideology of Manifest Destiny,
propelling the United States’ expansion across North America. Following the
Louisiana Purchase, the size of the United States doubled. Jefferson sent Lewis
and Clark, who have become the country’s signature explorers, to report on what
the United States had acquired, under European law, from France.

The new United States was assembled on land occupied by other peoples, the
tasking of which required justification to protect the self-image of the country’s
founders as decent (and even heroic) people. This rationale stemmed from the
European Doctrine of Discovery, by which an old-world sovereign could assume
ownership of New World land by laying eyes upon it, mumbling a few ritual
words about God and country, and compensating the Natives with presents
and a piece of paper laced with words they usually couldn’t read. (Imagine the
reaction in Paris if an English sailor had planted the Union Jack on Normandy,
said a few words in English, and thereby claimed all of France for the United
Kingdom.)

Millers assay into the records of the Lewis and Clark expedition in the context
of Jefferson’s thoughts, words, and actions breaks new ground because it provides
a critical review of the ethnocentric assumptions of U.S. nation-building from an
indigenous point of view, one that has been sorely lacking in the recent national
remembrance of Lewis and Clark’s transcontinental journey.
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Jefferson was a complex man—an intellectually kind way of saying that he
displayed some rather stark contradictions. Jefferson’s writings sang of freedom
(best known in the Declaration of Independence), even as he owned 300 slaves
at Monticello. The slaves” shanties made up an entire village. He invoked Native
Americans as exemplars of individual freedom in some of his letters as his state-
craft led Jefferson to invoke doctrines that assumed European-American property
rights, and largely ignored (or did their best to usurp by treaty) the fact that the
land on which his feet were planted was owned and occupied by Native peoples
with societies and governments of their own.

Jefferson, who is remembered today mainly as a kind and gentle man of let-
ters, architect and scientist, also was one of the most aggressive and expansionist
presidents to hold the office, Miller argues. Even as Jefferson wrote that all men
were created equal, the legal rules by which property was held were not the least
bit equal; Miller traces with a Native eye (he is a citizen of the Eastern Shawnee
Tribe of Oklahoma) the ways in which European assumptions laid the legal frame-
work for conquest. Jefferson also advocated removal as early as 1776 of American
Indians whose nations stood in the way of Anglo-American expansion. In the
world of ideas he held forth in favor of Indians’ equality with the immigrants from
across the ocean; however, he also used the words “exterminate” and its synonym
“extirpate,” as a putative solution to “troubles” with Indians who presented violent
opposition to the assemblage of empire.

Miller provides an insightful analysis of Manifest Destiny and its roots in the
Doctrine of Discovery that may strike some readers as reminiscent of today’s news.
Manifest Destiny was divinely inspired, so it was said—in much the same manner
as George W. Bush has claimed his God’s approval for his invasion of Iraq. The
messianic aspects of Manifest Destiny also have roots in older forms of European
empire-building, which since have echoed down the halls of our history to Viet-
nam, Iraq, and other points around the world. The stated ambition of Manifest
Destiny to spread a “democratic” way of life similarly echoes in U.S. statecraft
of recent years, most recently in the presidential rhetoric of G.W. Bush’s desire
to spread this sort of political manna throughout the Middle East. Self-defined,
“civilization” thus seeks to replicate itself, whether the “savages” appreciate the
gift or not.

The Lewis and Clark expedition was both a scientific expedition and an impe-
rial mission meant to plant the U.S. flag (and seeds of commerce) on the Pacific
shore. Jefferson instructed Lewis and Clark to collect vocabularies of Native lan-
guages as he built the empire that would contribute to those people’s widespread
demise. He also ordered the explorers to name natural features they encountered
to provide landmarks to which immigrants could return and claim property.

Although Jefferson studied Native languages and theories of their origins, he
also portrayed the United States as a “rising nation ... advancing rapidly to des-
tinies beyond the reach of the mortal eye.” During 1809, he wrote to President
James Madison, saying of the U.S. Constitution, “No constitution was ever before
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so well calculated as ours for extensive empire.” He advocated invasion of Canada
in a letter to James Monroe in 1813 and, four years later, set his eyes on Texas.

Jefferson was, in Miller’s analysis, a practitioner of ethics bent to serve political
convenience. Compared with the myths of Jefferson with which we sometimes
comfort ourselves, Millers is sometimes not a pretty picture. Jefferson has his epic
qualities, but the myth is hardly the whole picture. Miller shines a light of histori-
cal veracity on the mythical Jefferson from a Native point of view, and he does it
with uncommon precision.

Bruce E. Johansen

Frederick W. Kayser Research Professor
School of Communication

University of Nebraska at Omaha
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H istory is an elusive and misleading discipline. It is practically impossible
to find unbiased history, one not filtered through preconceived ideas. That is why
this book, Native America, Discovered and Conquered, is so important. This history
strips away so much cultural clutter and brings us information that until now
has been practically impossible to find. Search the “history books” of American
schools and I challenge you to learn that there are over 550 Indian tribes in the
United States with governmental powers over land and people. Nowhere will you
learn that the U.S. Constitution recognizes treaties as the “supreme Law of the
Land” or that the U.S. Supreme Court has stated that a “treaty was not a grant of
rights to the Indians, but a grant of rights from them—a reservation of those not
granted.” (U.S. Const. art. VI; United States v. Winans, 198 U.S. 371 (1905)).

Through great good luck, I was educated about these issues over 38 years ago.
I went down to the Nisqually River in Washington State to find out why there was
a war being waged on the state’s rivers, with all jurisdictions and the majority of
people opposing Indian fishing. The newspapers (the present history tellers), all
portrayed the Indian fishers as renegades and they were being arrested over and
over again, despite that the tribal fishers were maintaining that they were fishing
under treaty-guaranteed rights. I read a book called Uncommon Controversy, pub-
lished by the American Friends Service Committee, which gave a totally different
explanation of the situation than that presented by the press and the federal, state
and county authorities. Uncommon Controversy was the wake-up call for me that
Professor Miller’s book will be for generations to come—the clear light of reason,
unfogged by prejudice and, dare I say, racism?

When I went to the Nisqually River that day, I met a most extraordinary man,
Billy Frank Jr., a Nisqually Indian, just out of prison that morning, after more
than 30 arrests for fishing under the Medicine Creek Treaty. Billy did the most
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wonderful thing—he educated me and my husband on treaties, treaty rights and
tribal fishing. How amazing to have been educated that way, and, of course, there
was no other way to find that information, as it certainly wasn't available through
the local media or taught in schools.

My husband Dr. Richard Briggs and I started Citizens for Indian Rights to
expand this education to other non-Indians—the Indians had their hands full
already in their fight for their treaty rights. For years I learned all I could and
the information was hard to come by. How useful Robert Miller’s brilliant book
would have been to me and countless people working to right the century-old
wrongs done to tribes and tribal people. Information such as this is liberating and
empowering.

The U.S. Constitution has designated that the United States Congress shall have
the sole power to treaty and trade with the Indian tribes—not states and coun-
ties: the U.S. Congress. And yet, the majority of the members of the House and
Senate are just as uneducated about tribes and treaties and treaty rights as the rest
of the population because they are the product of the same education system. All
branches of the federal government share a trust responsibility to tribes, and yet
they are equally ill-informed.

The education system has ignored Indian issues, laws, governmental powers
and the unique government-to-government relationship with the federal govern-
ment. It is shocking that the members of Congress with awesome powers over the
tribes should be so ill informed and that tribes are forced to spend huge amounts
of time trying to educate their representatives.

When I was in the U.S. Congress, I had a startling example of the danger of the
lack of education on Indian affairs in our system. I received a call from the tribal
chairman of the Umatilla Tribe in Eastern Oregon. There is a chemical weapons
dump on the banks of the Columbia River that impacts the tribe. This dump
has been of great concern to the Army and the citizens of Oregon and Washing-
ton because it is unstable. Chairman Don Sampson told me that the tribe had
received word over the “grapevine” that the U.S. Army had developed an evacu-
ation plan should the dump go critical. This plan was to evacuate the residents
of the four surrounding counties onto the Umatilla Indian Reservation. But no
one had informed the tribal government of this plan. I asked the Secretary of the
Army if he could come to my office to explain this, as the tribe was getting no
response to its inquiries. The Secretary came accompanied by two generals and
we had a long discussion about the problem. Finally in frustration I said, “But
Mr. Secretary, why did you not inform the Tribe and the tribal chairman?” His
answer was, “Congresswoman, we didn't know how to reach them.” My response
was, “Mr. Secretary, they have telephones, they are listed in the phone book, and
they speak English.”

When I was elected to the U.S. House of Representatives (OR1) in 1992, I went
with all my fellow freshmen and women to a week-long training at the Kennedy
School of Government at Harvard University. There we learned our new duties. It
was that experience that led me to develop the Institute for Tribal Government at
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Portland State University upon my retirement in 1999. It seemed to me that tribal
governments would benefit from such training and we have provided training
to over 30 tribes nationwide. The board of directors, a fully tribal board, urged
us to also develop a project to interview tribal leaders across the country. These
interviews are on-going with over 40 tribal leaders video-taped and edited, with an
entire curriculum developed for university level teaching presently being adapted
for high school classes. Professor Miller serves on the Board of the Institute for
Tribal Government and has assisted us with trainings for tribal governments. He
is able to do a one-day class on Federal Indian Law which covers fourteen weeks
of law school and, most amazingly, keeps the audience awake, eager and begging
for more.

Professor Miller’s fine book is so important and so relevant to all Americans
who care about the truth and want their history to be accurate and unbiased.
As a former Congresswoman, I will recommend it to the co-chairs of the Native
American Caucus of the U.S. House and Senate for basic reading and will also
make it required reading for the students in my Great Tribal Leaders of Modern
Times classes. Professor Miller is to be congratulated—he has done a great service
to Indian and non-Indian Country in writing this book.

The Honorable Elizabeth Furse
Director, Institute for Tribal Government
Hatfield School, Portland State University






Acknowledgments
>’

I thank Professor Peter Onuf, Steve Bahnson, and Andria Joseph for reading
my draft manuscript and providing excellent suggestions and my research assis-
tants John Ptacin, Andria Joseph, and Michael Lopez for their diligent assistance
over the past three and a half years. I also thank Lynn Williams of the Lewis &
Clark Law School Library who endured countless requests from me for the most
obscure resources. She always delivered them expeditiously and with a smile.

Professors John Grant, Ed Brunet, and Mike Blumm of Lewis & Clark Law
School also deserve my thanks. John encouraged me to publish this work and
helped me navigate the world of publishing, and Ed and Mike read my earlier
writings on this subject and provided excellent advice.

[ appreciate Lewis & Clark Law School in Portland, Oregon, and my dean, Jim
Huffman, for granting me the time and resources to undertake this project.

I thank my tribal council, the Eastern Shawnee Tribe of Oklahoma, for appoint-
ing me to the Circle of Tribal Advisors in 2003 to work with the National Lewis &
Clark Bicentennial Committee.

Finally, I am very grateful to Hilary Claggett, my acquisitions editor at Praeger
Publishers; my series editor, Professor Bruce Johansen; and the staff of Praeger
Publishers.






Preface

>’

This book grew out of my involvement with the two hundred year anniversary
of the Lewis and Clark expedition. In 2002, I replied to a call for presentations at a
conference on Lewis and Clark and the Indian Nations at the Buffalo Bill Historical
Center in Cody, Wyoming. Since I am a law professor, I naturally asked myself
what legal issues were involved in the expedition and what law governed President
Thomas Jefferson’s dispatch of the expedition to the Pacific coast and Lewis and
Clark’s conduct during the voyage. The Doctrine of Discovery immediately sprang
to mind because this is the international law that governed European exploration
and discovery of new lands around the world for centuries. I asked myself “what
did Jefferson know about the Doctrine of Discovery” and “did Lewis and Clark
use the principles of the Doctrine during their expedition?”

[ am very familiar with Discovery because I have taught the subject in American
Indian Law classes since 1993 at Lewis & Clark Law School. The Doctrine of Dis-
covery is an international legal principle that allegedly granted Euro-Americans
property and sovereignty claims over native peoples and native lands as soon as
Euro-Americans “discovered” these lands. The Doctrine is also an important part
of American history and modern day Indian Law. Every year my class studies the
seminal United States Supreme Court case, Johnson v. M’Intosh, in which the Su-
preme Court adopted the Doctrine of Discovery as federal case law in 1823. T was
eager to see what, if anything, the Doctrine had to do with Thomas Jefferson and
the Lewis and Clark expedition of 1803-06.

I then began reading and researching the journals of Lewis and Clark and other
materials about the explorers and Thomas Jefferson and quickly realized that I
had stumbled onto something new. I could not find any discussion by legal or
non-legal sources on this topic; yet I found a wealth of information demonstrat-
ing that Jefferson accurately understood the Doctrine of Discovery and utilized
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it during his entire legal and political career from 1767 forward and that the
Lewis and Clark expedition used Discovery principles in the Louisiana Territory
and the Pacific Northwest. I then began speaking on this topic across the country,
and in late 2003 my tribal council, of the Eastern Shawnee Tribe of Oklahoma,
appointed me to the Circle of Tribal Advisors to work with the National Lewis and
Clark Bicentennial Committee.

My tribe, and many other American Indian tribes and Indian people, were con-
flicted by the observance of the Lewis and Clark anniversary. Similar to how Indian
tribes had viewed the five hundred year anniversary of Christopher Columbus’
“discovery” of the New World, the vast majority of Indians and tribes did not want
to “celebrate” the Lewis and Clark expedition. Instead of something to celebrate,
Indians saw the expedition as the forerunner of centuries of conquest, oppres-
sion, and destruction. Understandably, tribes were very cautious about becom-
ing involved with the anniversary. Consequently, tribal representatives and Indian
members of the National Lewis and Clark Bicentennial Committee communicated
this concern. The Committee came to understand this issue and expressly decided
not to call the Lewis and Clark anniversary a “celebration” because it realized that
this was not the case for American Indians. The National Committee called the
event a “commemoration,” a remembrance of an important event in America’s
history. This was accurate because the Lewis and Clark expedition was an impor-
tant event in American history. But the only aspect of this anniversary that Indian
people and nations wanted to celebrate was that they were still in existence even
after the Lewis and Clark expedition and American Manifest Destiny had rolled
over them. The Indian nations are still here, as they had been for thousands of
years before Lewis and Clark, and as they will be for thousands of years into the
future. That is something worth celebrating.

My book shines new light on American history by demonstrating how the Doc-
trine of Discovery, President Thomas Jefferson, Lewis and Clark, and Manifest
Destiny led to the domination and conquest of the Indian nations, and how the
Doctrine remains part of American Indian Law today.

This book is important because it will open the eyes of Americans to how “law”
was used by Europeans, the American colonists, and the American state and fed-
eral governments to dominate Indian people and nations and to dispossess them
of much of their sovereignty, self-determination rights, and their property rights.
This book is also important because it demonstrates clearly that Discovery is not
just a relic of America’s past. The Doctrine of Discovery still has a major impact in
federal Indian law and the lives of Indians and their tribal governments today. We
can and should work to eliminate this medieval, ethnocentric, religious, and racial
doctrine from the lives of modern day American Indians.

This book fits perfectly into many important areas of American history and
American Indian history and the question of native rights in the modern era
because it helps to explain why certain things are the way they are today. We
will see that the Doctrine of Discovery was brought to this continent from 1492
forward and was applied to limit the human and property rights of indigenous
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peoples by Spanish, French, and English explorers and colonists. And, remark-
ably, we will see that the Doctrine still limits native rights today. Thus, it behooves
Americans to learn about their history and it is important for Americans and
American Indians to identify the vestiges of the Doctrine of Discovery in American
law and to work to eliminate these ethnocentric, racial, and feudal ideas from
American law and life.






Introduction
PSS,

The New World was colonized under an international legal principle that
is known today as the Doctrine of Discovery. When Europeans and Americans
set out to explore and exploit new lands in the fifteenth through the twentieth
centuries, they justified their governmental and property claims over these ter-
ritories and over the indigenous inhabitants with the Discovery Doctrine. This
legal principle was created and justified by religious and ethnocentric ideas of
European and Caucasian superiority over the other cultures, religions, and races
of the world. The Doctrine provided, under established international law, that
newly arrived Europeans immediately and automatically acquired property rights
in native lands and gained governmental, political, and commercial rights over
the inhabitants without the knowledge nor the consent of the indigenous peoples.
When Europeans and Americans planted their national flags and religious symbols
in these “newly discovered” lands, they were not just thanking Providence for a
safe voyage. Instead, they were undertaking the well-recognized legal procedures
and rituals of Discovery designed to demonstrate their country’s legal claim over
the “newly discovered” lands and peoples. Needless to say, indigenous peoples
objected to the application of this international law to them, their governments,
and their property rights. Surprisingly, perhaps, the Doctrine is still international
and American law today. In fact, Canadian and Australian courts have struggled
with questions regarding Discovery, native title, and native ownership of land just
in recent decades, and the United States Supreme Court was faced in 2005 with a
case that raised Discovery issues.!

This book undertakes an original analysis of the legal and historical evi-
dence that demonstrates the application of the Doctrine of Discovery by Euro-
Americans against the native peoples and their governments in the areas that
now make up the United States. We will see that the English/American colonists
and then the American state and federal governments all utilized the Doctrine
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of Discovery and its religiously, culturally, and racially based ideas of superior-
ity and preeminence over Native American peoples in staking legal claims to
the lands and property rights of the indigenous people. The United States was
ultimately able to enforce the Doctrine against the Indian Nations as Manifest
Destiny led the United States across the North American continent and almost
totally swept the Indian Nations from its path. Discovery is still the law today,
and it is still being used against American Indians and their governments. Thus
was Native America “discovered.”

The legal and factual evidence of American history proves that the expansion
of the United States from the 13 original colonies, or states, in 1774 until 1855,
when the Pacific Northwest was acquired by the United States, was rationalized
on the basis of the Doctrine of Discovery. Our Founding Fathers were well aware
of the Doctrine and utilized it while they were part of the colonial English system.
They then naturally continued to use Discovery under the flag of the new United
States. From George Washington and Benjamin Franklin on, American leaders
utilized this legal principle to justify making claims of property rights and politi-
cal dominance over the Indian Nations and their citizens. Thomas Jefferson, in
particular, demonstrated a working day-to-day knowledge of Discovery and used
its legal principles against the Indian Nations within the original 13 colonies, in
the trans-Appalachia area, the Louisiana Territory, and the Pacific Northwest. In
fact, Jefferson’s dispatch of the Lewis and Clark expedition in 1803 was directly
targeted at the mouth of the Columbia River in the Pacific Northwest because
the expedition was expressly designed to strengthen the United States Discovery
claim to ownership and dominance of that area. Meriwether Lewis and William
Clark and their “Corps of Northwestern Discovery” complied with Jefferson’s
instructions and desires to solidify the United States’ claim to the Pacific North-
west. The United States then argued with Russia, Spain, and England for four
decades that it owned the Northwest under the principles of international law
because of its first discovery of the Columbia River by the American sea captain
Robert Gray in 1792, the first inland exploration and occupation of the territory
by Lewis and Clark in 1805-1806, and then the building of Astoria in 1811, the
first permanent settlement in the Northwest.?

After the Lewis and Clark expedition in 1804-1806, American history was
dominated by an erratic but fairly constant advance of American interests and
empire across the continent under the principles of the Doctrine of Discov-
ery. This was not an accident but was instead the expressed goal of Thomas
Jefferson, James Madison, James Monroe, John Quincy Adams, and a multitude
of other American politicians and citizens. “Manifest Destiny” is the name that
was ultimately used in 1845 to describe this relentless, predestined, and divinely
inspired advance across the continent. We will see that Manifest Destiny was
fueled by the Doctrine of Discovery and was created by the rationales and justi-
fications of Discovery.

Manifest Destiny was exemplified by three basic aspects that characterized the
rhetoric of an American continental empire. These ideas had pervaded American
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political and cultural thinking long before the definition of the ideas as Manifest
Destiny in 1845. The three aspects that composed Manifest Destiny arose from the
same elements as the Doctrine of Discovery. Manifest Destiny first assumed that the
United States had some unique moral virtues that other countries did not possess.
Second, Manifest Destiny asserted that the United States had a mission to redeem
the world by spreading republican government and the American way of life around
the globe. Third, Manifest Destiny had a messianic dimension because it assumed a
faith in America’s divinely ordained destiny. This kind of thinking could only arise,
it seems, from an ethnocentric view that ones own culture, government, race, reli-
gion, and country are superior to all others. This exact kind of thinking justified and
motivated the development of the Doctrine of Discovery in the fifteenth century and
then helped develop Manifest Destiny in the nineteenth century.

In the chapters to follow we will trace the legal and historical evidence that
demonstrates the development of the Doctrine of Discovery in America and its
metamorphosis into Manifest Destiny. By “legal history,” I do not mean that we
will be looking at only court cases and laws. We will look at far more evidence
than just the actions of state and federal courts. We will instead examine how
the legal principle of Discovery and its elements were used by politicians,
newspapers, governments, courts, and common Americans to justify and prod
American expansion across our continent. We will see how Native America came
to be “discovered.”

We need to clearly define the elements of the Doctrine of Discovery at the out-
set so that we can observe their historical and legal development and application
in Europe in the 1400s. We can then more easily follow the adoption and use of
Discovery in North America by European colonists and by the United States to
create Manifest Destiny.

There are 10 elements to Discovery:

1. First discovery. The first European country to “discover” new lands unknown to other
Europeans gained property and sovereign rights over the lands. First discovery alone,
without a taking of physical possession, was often considered to create a claim of title
to the newly found lands, but it was usually considered to be only an incomplete title.

2. Actual occupancy and current possession. To fully establish a “first discovery” claim
and turn it into a complete title, a European country had to actually occupy and
possess newly found lands. This was usually done by actual physical possession
with the building of a fort or settlement, for example, and leaving soldiers or settlers
on the land. This physical possession had to be accomplished within a reasonable
amount of time after the first discovery to create a complete title to the land in the
discovering country.

3. Preemption/European title. The discovering European country gained the power of
preemption, the sole right to buy the land from the native people. This is a valu-
able property right. The government that held the Discovery power of preemption
prevented or preempted any other European or American government or individual
from buying land from the discovered native people.
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Indian title. After first discovery, Indian Nations and the indigenous peoples were
considered by European and American legal systems to have lost the full property
rights and ownership of their lands. They only retained rights to occupy and use
their land. Nevertheless, this right could last forever if the indigenous people never
consented to sell their land. But if they ever did choose to sell, they could only sell
to the government that held the power of preemption over their lands. Thus, Indian
title was a limited ownership right.

Tribal limited sovereign and commercial rights. After first discovery, Indian Nations
and native peoples were also considered to have lost some of their inherent sov-
ereign powers and the rights to free trade and diplomatic international relations.
Thereafter, they could only deal with the Euro-American government that had first
discovered them.

Contiguity. The dictionary definition of this word means the state of being contigu-
ous to, to have proximity to, or to be near to. This element provided that Europeans
had a Discovery claim to a reasonable and significant amount of land contiguous
to and surrounding their settlements and the lands that they actually possessed
in the New World. This element became very important when different European
countries had settlements somewhat close together. In that situation, each country
held rights over the unoccupied lands between their settlements to a point half way
between their actual settlements. Most importantly, contiguity held that the discov-
ery of the mouth of a river gave the discovering country a claim over all the lands
drained by that river; even if that was thousands of miles of territory.

Terra nullius. This phrase literally means a land or earth that is null or void. The
term vacuum domicilium was also sometimes used to describe this element, and this
term literally means an empty, vacant, or unoccupied home or domicile. According
to this idea, if lands were not possessed or occupied by any person or nation, or
were occupied by non-Europeans but not being used in a fashion that European
legal systems approved, the lands were considered to be empty and waste and avail-
able for Discovery claims. Europeans and Americans were very liberal in applying
this definition to the lands of native people. Euro-Americans often considered lands
that were actually owned, occupied, and being actively utilized by indigenous peo-
ple to be “vacant” and available for Discovery claims if they were not being “properly
used” according to European and American law and culture.

Christianity. Religion was a significant aspect of the Doctrine of Discovery and of
Manifest Destiny. Under Discovery, non-Christian people were not deemed to have
the same rights to land, sovereignty, and self-determination as Christians because
their rights could be trumped upon their discovery by Christians.

Civilization. The European and later American definition of civilization was an
important part of Discovery and the idea of Euro-American superiority. Euro-Ameri-
cans thought that God had directed them to bring civilized ways and education and
religion to indigenous peoples and often to exercise paternalism and guardianship
powers over them.

Conquest. We will encounter two different definitions for this element. It can
mean a military victory. We will see this definition reflected in Spanish, English,
and American ideas that “just wars” allegedly justified the invasion and conquest
of Indian lands in certain circumstances. But that is not the only definition we
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will encounter. “Conquest” was also used as a “term of art,” a word with a special
meaning, when it was used as an element of Discovery.

The Discovery element of conquest was defined in Johnson v. M’Intosh in 1823
by the United States Supreme Court. The Court used the word “conquest” to
describe the property rights Europeans gained over the Indian Nations after
their first discovery. By analogy, the Court considered first discovery to be in
essence like a military conquest because the European discovering country
claimed political, real property, and commercial rights over the native people. In
European law, when the word “conquest” was used as a term of art, it defined the
effect that an actual military conquest had on the property rights of the inhabit-
ants of the conquered country In Europe, the U.S. Supreme Court explained,
the property rights of the conquered people were not taken away, and the people
were ultimately absorbed into the culture and life of the conquering country.
But the Court said that this European property theory of “conquest” could not
be directly applied in America. The Supreme Court instead modified the stan-
dard definition of European conquest because of the different cultures, religions,
and “savagery” of Native Americans. The Court said that “conquest” in America
defined the restricted property rights Indians retained after their first discovery
by Europeans. The Court claimed it had to develop a modified theory of the
European principle of “conquest” because the Indian Nations could not be left in
complete ownership of the lands in America.*

We will see all these elements of the Discovery Doctrine adopted into American
law and Manifest Destiny as the United States ambitions grew to control and dom-
inate North America. We will watch these elements develop throughout American
law and history and observe how they were used against American Indians and
their governments and how they are still being used today.

In chapter 1, we examine the development of Discovery in the fifteenth and
sixteenth centuries by Spain, Portugal, England, France, and the Church.

Chapter 2 describes how the Discovery Doctrine was adopted into American
colonial and state law, then into the U.S. Constitution, federal laws, and executive
branch actions, and finally by the Supreme Court in Johnson v. M’Intosh in 1823.

Chapter 3 breaks new ground by proving from Thomas Jefferson’s own words
and actions that he fully understood the Doctrine and utilized that international
legal principle against American Indians. Jefferson also relied on Discovery prin-
ciples in conceiving and launching the Lewis and Clark expedition with the goal
of securing Americas first discovery claim to the Pacific Northwest and extending
his idea of an American “empire of liberty” over the entire North American
continent.’

Chapter 4 analyzes the contradictory ideas and goals Jefferson had about
the Indian Nations and their people and their futures, as well as the strategies
he used to manipulate Indians to serve American Manifest Destiny. Jefferson’s
actual conduct regarding Indians and the Indian Nations demonstrates a serious
contradiction between his words and his actions.
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Chapter 5 also establishes a new concept by demonstrating emphatically that
Indian political, legal, and commercial affairs were Jefferson’s primary motiva-
tions for the Lewis and Clark expedition and that Lewis and Clark’ interactions
with the Indian Nations and their use of the well-known rituals and formalities of
Discovery strengthened America’s first discovery claim to the Pacific Northwest.
Lewis and Clark were clearly part of the application of Discovery and American
Manifest Destiny to the indigenous people of North America. In addition, analyz-
ing Lewis and Clark’s conduct under the microscope of Discovery proves that they
were more important to American expansion and the acquisition of the Pacific
Northwest under the legal principles of the Doctrine than most historians give
them credit for today.

Chapter 6 explains a new theory about American Manifest Destiny: Mani-
fest Destiny grew out of the legal elements and justifications of the Doctrine of
Discovery.

Chapter 7 surveys the impact of the adoption of Discovery into American law
on Indian people and their governments from 1774 to 2005 and the resulting
loss of tribal and individual Indian property rights, human rights, and sovereign
powers.

Finally, we conclude our discussion with the idea that it is time for the United
States to try to undo more than 200 years of the application of the ethnocentri-
cally, racially, and religiously inspired Doctrine of Discovery to American Indians
and nations.

It is my hope that presenting and analyzing these new ideas regarding Thomas
Jefferson, the Lewis and Clark expedition, Manifest Destiny, and the Doctrine of
Discovery will assist readers in achieving a fuller and more diverse understanding
of these crucial aspects of American history and their continuing impact today.
This discussion shows the modern-day relevance of Discovery and the amazing
fact that the Doctrine is still an active part of American law. In fact, the deed to
almost all real estate in the United States originates from an Indian title that was
acquired by the United States via Discovery principles. In addition, it continues
to play a very significant role in American federal Indian law and Indian policies
today because the Doctrine is still being actively applied against American Indian
people, Indian Nations, and their lands today, and it still restricts their property,
governmental, and self-determination rights. The United States government and
the American people need to carefully reexamine their continuing use of Discov-
ery against our Indian citizens and Indian Nations. The cultural, racial, and reli-
gious justifications that led to the development of Discovery raise serious doubts
about the validity of continuing to apply the Doctrine of Discovery in modern-day
Indian affairs and federal Indian law. Discovery is not an esoteric relic of history or
a mistake of our past that we can do nothing about today.®

Five brief points need to be made before we begin.

1. We will encounter the word “discovery” being used in two different ways. We
will see the word used to denote the act of uncovering or finding new lands and
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new things. But we will also see it used as a term of art—that is, as a word with
a specialized meaning. When the word “discovery” is used as a term of art, it
is being used to define a legal claim under the Doctrine of Discovery. It is not
always certain in the quotations that we will examine which way the word was
being used, to describe the act of discovering or as a term of art. Thus, we will
be conservative and only interpret the word “discovery” to be a term of art and to
mean the legal act of claiming newly discovered territory and rights when that is
clearly the case. I will capitalize the word “discovery” when I use it as a term of art.
There is ample evidence to prove that the legal Doctrine of Discovery and the princi-
ples of “Discovery” were used by France, England, Spain, Portugal, Holland, Sweden,
Russia, and the United States to claim lands in the New World. The evidence is over-
whelming on this point. The United States, Spain, Russia, and England then used
the elements of Discovery and the word “Discovery” to try to prove their ownership
claims to the Pacific Northwest. The United States ultimately prevailed to make
the Oregon country its own, and in the process it turned Discovery into Manifest
Destiny.

We need to define several aspects of real property law. Real property is just another
term for real estate or land. I will briefly define here most of the specific terms we
will encounter. These short definitions and the context in which we will see the
terms used will make their definitions clear.

The American property system is primarily inherited and adapted from English
law and its medieval roots. We will encounter words from feudal times such as “fee,”
“fee simple,” “fee simple absolute,” “seisin,” “seised in fee,” and “livery of seisin.” All
of these words apply to the ownership of land. The word “fee” means an ownership
interest in land. The phrase “fee simple absolute” means that there are no conditions
on the ownership right. These ownership rights can last forever and can be left to
a person’s heirs, or they can be sold at the choice of the owner to whomever they
wish and for whatever amount of money they can get. Fee simple absolute is the
largest possible estate, or ownership interest, a person can possess in land. There are
several lesser forms of estates or ownership interests in land that we do not need to
worry about.

“Seisin” means the possession of real property under one of the different types
of ownership claims to an estate in land. To be “seised in fee” means that a person
possesses land under a claim of unconditional ownership rights. “Livery of seisin”
means the delivery of the seisin, the delivery of the possession of land, to a new
owner. This was accomplished in feudal times, in the days before written deeds
and county title offices, by a ritual or formality in which the old owner and the
new owner would go onto the land and turn over a shovelful of dirt. The old owner
would then hand a dirt clod or a twig or branch from the property to the new owner
in the presence of witnesses and neighbors. This ritual demonstrated the delivery,
“livery,” of the possession, “seisin,” of the land to the new owner.”

» « » o«

We will only address Manifest Destiny in regard to the Pacific Northwest, the Oregon
country. This is because the Pacific Northwest was the only part of today’s 48 contigu-
ous states where no European or American government had already established a Dis-
covery ownership claim in the time period we are considering. The Pacific Northwest
was the primary part of North America where the United States government applied
the Discovery Doctrine to native governments and peoples through Manifest Destiny.
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Native America, Discovered and Conquered

[ am not a historian. [ am an attorney, a tribal judge, and a law professor who has
practiced and taught Indian law for over 14 years. This book does not claim to be
an analysis or interpretation of a particular set of historical events in a certain time
period. Instead, this book is a survey of legal history. It is a search for historical
evidence of legal significance that demonstrates the development and use of the
international Doctrine of Discovery throughout American history and proves how
Discovery was converted into American Manifest Destiny. We will see that there is
an enormous amount of legal/historical evidence that proves that the United States
used the Doctrine of Discovery to its advantage to claim and exercise property rights
and sovereign control over lands and rights owned and used by native peoples and
their governments.

I believe that being an attorney and law professor and not being a historian actu-
ally increases the value of this review of the historical facts about Discovery and
Manifest Destiny. This book demonstrates one of the valuable aspects of interdisci-
plinary research. In writing this book I have researched and examined information
that for the most part has been reviewed and written about already by numerous
historians. But I looked at this information through the eyes of a lawyer and law pro-
fessor with an intimate knowledge of the Doctrine of Discovery. I saw these “histori-
cal” facts in a new light, a “legal light.” In tracing the legal history and justifications
of Discovery and Manifest Destiny, I detect different meanings and reach different
interpretations regarding the identical documents and events that have already been
analyzed by many historians.

In attempting to prove my thesis that the Doctrine of Discovery was used to settle
this continent and ultimately became Manifest Destiny, I am confident that in more
than three and a half years of research, my research assistants and I have found only
a small fraction of all the evidence on Discovery that there is to find in European
and American colonial, state, and federal archives. Notwithstanding that fact, the
evidence we have uncovered is overwhelming that the United States used the Doc-
trine of Discovery to gain the Pacific Northwest and used the elements of Discovery
to create the concept of an American Manifest Destiny to sweep over the North
American continent.



CHAPTER 1
S —

The Doctrine of Discovery

I n 1823, in Johnson v. M’Intosh, the United States Supreme Court decided that
the Doctrine of Discovery, the established international legal principle of European
and American colonial law, had also become the law of the American state and
federal governments. We examine the Johnson case in detail in chapter 2. It is
beneficial at this point, however, before we start analyzing the historical and legal
evidence, to understand how the United States Supreme Court defined the Doctrine
of Discovery in 1823. We can then better understand the evidence demonstrating
the development of the Doctrine in Europe and its adoption into American law and
Manifest Destiny.

In a nutshell, the Supreme Court said that, under Discovery, when European,
Christian nations discovered new lands, the discovering country automatically
gained sovereign and property rights in the lands of non-Christian, non-European
peoples, even though, obviously, the native peoples already owned, occupied,
and used these lands. The property right Euro-Americans gained in North Amer-
ica was defined as a future right, a kind of limited fee-simple title or ownership
right. This “European title” was the exclusive right to buy the newly discovered
lands whenever natives consented. The right held by the discovering European
country was limited by and subject to the natives’ right to occupy and use the
land. In reality, the Euro-Americans had acquired an exclusive option to buy
American Indian lands if ever the tribal nation chose to sell. This was called the
power of preemption. The discovering country owned the property right of the
power to exclude any other Euro-American country from buying the lands it had
discovered. In addition, the discovering country also automatically gained some
sovereign governmental rights over the native peoples and their governments,
which restricted tribal international political and commercial relationships. This
transfer of political, commercial, and property rights was accomplished without
the knowledge or the consent of the Indian people or their governments.!
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The U.S. Supreme Court expressly relied on all of the Discovery elements that
are defined in this book’ introduction: (1) first discovery, (2) actual occupancy
and current possession, (3) preemption and European title, (4) Indian title,
(5) limitations on tribal sovereign and commercial rights, (6) contiguity,
(7) terra nullius, (8) Christianity, (9) civilization, and (10) conquest. We only
need to quote a few short statements from the Johnson Court to see its use of
all ten Discovery elements. “The United States ... [and] its civilized inhabitants
now hold this country. They hold, and assert in themselves, the title by which
it was acquired. They maintain, as all others have maintained, that discovery
gave an exclusive right to extinguish the Indian title of occupancy, either by
purchase or by conquest; and gave also a right to such a degree of sovereignty,
as the circumstances of the people would allow them to exercise.” The Court
continued, “discovery gave title to the government by whose subjects, or by
whose authority, it was made against all other European governments, which
title might be consummated by possession.” A discovering European country
gained exclusive property rights that were to be respected by other Europeans
and that preempted other Europeans from the same rights.?

Accordingly, the European discovering nation gained real property rights to
native lands and sovereign powers merely by walking ashore in the New World
and planting a flag in the soil. The Court defined this property right as being an
“absolute ultimate title ... acquired by discovery.” Native rights, however, were
“in no instance, entirely disregarded; but were necessarily, to a considerable ex-
tent, impaired.” This was so because although the Doctrine recognized that na-
tives still held the legal right to possess, occupy, and use their lands as long as
they wished, “their rights to complete sovereignty, as independent nations, were
necessarily diminished, and their power to dispose of the soil at their own will, to
whomsoever they pleased, was denied by the original fundamental principle, that
discovery gave exclusive title to those who made it.” This loss of native property
and sovereignty rights was justified, the Court said, by “the character and religion
of its inhabitants ... the superior genius of Europe ... [and] ample compensation
to the [Indians] by bestowing on them civilization and Christianity, in exchange
for unlimited independence.” The superior European civilizations and religions
justified Discovery claims in the Americas and the loss of rights for native people
and their governments. The Court also referred to contiguity when it discussed
England’s Discovery claim across the entire continent, “from sea to sea,” and the
French claim to “vast territories ... on discovery ... [even to] country not actually
settled by Frenchmen.” Finally, the Court relied on the principle of terra nullius
when it discussed the English “title ... to vacant lands.” Here, then, we see the
Supreme Courts express use of all the Discovery elements.’

In considering just the real estate or real property right, the U.S. Supreme Court
said that the discovering nation gained, among other rights, the right to preempt
or preclude other European nations from buying the newly discovered Indian
lands. In other words, the discoverer acquired an exclusive option to purchase
tribal lands whenever tribes consented to sell. The discovering European country
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gained a current property right, a current “title” in the lands of the indigenous
people—the exclusive right to buy the native’s real property and their occupancy
and use rights at some later date. European countries could even sell or grant this
interest, this “title” in the property, to others while the lands were still in the pos-
session and use of the natives. Euro-American governments did this many times in
treaties. That is exactly how the United States acquired the Louisiana Territory, for
instance. This European title, the power of preemption, limited the real property
rights of natives and their governments to freely sell their lands to whomever they
wished and for whatever price they could obtain because Discovery granted to the
discovering European country the right of preemption. Obviously, preempting the
Indian Nations from selling their lands as they wished diminished the economic
value of native land assets and greatly benefited the European countries and set-
tlers. Consequently, indigenous real property rights and values were severely in-
jured immediately and automatically upon their “discovery” by Europeans. Tribal
sovereign powers were also greatly affected by the Doctrine because their national
sovereignty and independence were diminished by Discovery’s restriction of the
Indian Nations’ international diplomacy, commercial, and political activities to
only their “discovering” European country.*

On one esoteric level, Discovery was a legal principle designed only to con-
trol the European nations. Clearly, however, the native peoples and nations felt
most heavily its onerous burdens. The political and economic aspects of the Doc-
trine were developed to serve the interests of European countries in an attempt to
control European exploration and conflicts in non-European areas. The Doctrine
was motivated by greed and by the economic and political interests of European
countries to share, to some extent, the lands and assets to be gained in the New
World instead of engaging in expensive wars fighting over them. This is not to say
that European countries did not fight over land in the New World, but they did
try to develop a legal principle that would control exploration and colonization
and make it as profitable for Europeans as possible. Although they occasionally
disagreed over the exact definition of the Doctrine and sometimes fought over dis-
coveries in the New World, one thing they never disagreed about was that native
people lost significant property and governmental rights immediately upon their
first discovery by a European country.

One Supreme Court justice from the Johnson case later demonstrated his clear
understanding of the advantages that the Doctrine granted Europeans. Justice
Joseph Story wrote that Discovery avoided conflicts for European countries and
was a “most flexible and convenient principle [because] the first discovery should
confer upon the nation of the discoverer an exclusive right to the soil, for the
purposes of sovereignty and settlement.”

The Doctrine has been severely criticized as a fictional justification for the
European colonization and subjugation of the New World. A close look at the
origins and development of this legal doctrine does leave one thinking more of
the saying “might makes right” than of the principled development of law in a
singular society where all people share the rights and obligations of a law. In fact,
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a “cynic” might conclude that the legalistic international law Doctrine of Discov-
ery was nothing more than an attempt to put a patina of legality on the armed
confiscation of almost all the assets of the people of the New World. Chief Justice
John Marshall, the author of Johnson v. M’Intosh, and his colleague Justice Story
both recognized that the “rights” of discovery were required to be “maintained
and established ... by the sword” as “the right of the strongest.”®

THE EUROPEAN FORMULATION OF THE DOCTRINE

The Doctrine of Discovery is one of the earliest examples of international law, that
is, the accepted legal principles that apply to the conduct of nations vis-a-vis other
nations. The Doctrine was developed by European, Christian countries to control
their own actions and conflicts regarding exploration, trade, and colonization in
non-European countries and was used as a justification for the domination of non-
Christian, non-European peoples. European nations and their legal systems have
a long history of developing, refining, and applying Discovery theories to non-
Europeans.

The Doctrine has been traced as far back as medieval times and the Crusades to
recover the Holy Lands in 1096-1271. Even before that time, the Roman Catholic
Church and various popes had established the idea of a worldwide papal jurisdic-
tion, which created a legal responsibility for the Church to work for a universal
Christian commonwealth. This papal responsibility and especially the Crusades
led to the idea of holy war by Christians against infidels.”

In particular, Pope Innocent IV’s writings in 1240 influenced the famous six-
teenth- and seventeenth-century legal writers Franciscus de Victoria and Hugo
Grotius when they began writing about the Discovery Doctrine. Pope Innocent
considered whether it was legitimate for Christians to invade infidel lands. He
answered yes because the Crusades were “just” wars fought for the “defense” of
Christians. Pope Innocent focused on the legal question of the authority of Chris-
tians to dispossess infidels of their dominium, their governmental sovereignty and
their property. The pope’s answer was that the non-Christian’s natural law rights
to elect their own leaders and to own property were qualified by the papacy’s
divine mandate to care for the entire world. Because the pope was entrusted with
the task of the spiritual health of all humans, that necessarily meant the pope had
a voice in all the affairs of all humans. It was the duty of the pope to intervene
even in the secular affairs of infidels when they violated natural law, as that natural
law was defined by Europeans and the Church.?

The European and Church development of the ideas behind Discovery con-
tinued most significantly in the early 1400s in a controversy between Poland
and the Teutonic Knights to control non-Christian Lithuania. This conflict again
raised the question of the legality of the seizure of infidels’” lands by papal sanc-
tion because infidels lacked lawful dominium, that is, sovereignty and property
rights. In the Council of Constance in 1414, the Teutonic Knights argued that
their territorial and jurisdictional claims to Lithuania were authorized by papal
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proclamations from the time of the Crusades, called papal bulls, that allowed
the outright confiscation of the property and sovereign rights of heathens. The
Council, which had been called to consider this question, disagreed and accepted
Poland’s argument based on Pope Innocent IV’ writings that infidels possessed
the same natural law rights to sovereignty and property as Christians but that the
pope could order invasions to punish violations of natural law or to spread the
gospel. Consequently, all future crusades, discoveries, and conquests of heathens
would have to proceed under Innocent IV’ legal rules that pagans had natural
rights, but that they also had to comply with European concepts of natural law or
they risked a “just war” of conquest and subjugation. The Council of Constance in
1414 had now placed a formal definition on the Christian Doctrine of Discovery.
The Church and the secular Christian princes had to respect the natural rights
of pagans but not if heathens strayed from the European definition of natural
law. Commentators have argued that this meant that to be considered civilized, a
country had to be Christian because “Christians simply refused to recognize the
right of non-Christians to remain free of Christian dominion.™

After this very brief overview of the development of the Discovery Doctrine up
to the early 1400s, we will now examine the specific application and interpreta-
tions of Discovery by various European countries.

SPAIN AND PORTUGAL

By the mid-1400s, Spain and Portugal had developed the technology and ex-
perience needed for long-range ocean travel. They soon began to clash over ex-
plorations and trade in the Atlantic island groups off the Iberian coast in Europe.
The Church became involved and in 1434 Pope Eugenius IV issued a papal bull,
or proclamation, banning all Europeans from the Canary Islands as a protective
measure for both the converted and infidel Canary Islanders. In 1436 the King
of Portugal appealed this ban on colonizing the Canaries. He based his argument
on the fact that Portugal’s explorations were conquests on behalf of Christianity.
The conversion of the infidel natives was justified, he said, because they allegedly
did not have a common religion or laws; lacked normal social intercourse, money,
metal, writing, and European-style clothing; and lived like animals. The king
claimed that the Canary converts to Christianity had made themselves subjects
of Portugal and had now received the benefits of civil laws and organized society.
Moreover, the king argued that the pope’s ban interfered with this advance of civi-
lization and Christianity that the king had commenced out of the goodness of his
heart; “more indeed for the salvation of the souls of the pagans of the islands than
for personal gain.” The king appealed to the pope to grant the islands to Portugal
out of the Church’ sense of guardianship duties towards the infidels.'®

This dialogue led to a revision of the Doctrine of Discovery. The new argument for
European and Christian domination was not based on the infidels’ lack of dominion
or natural rights, but instead based Portuguese rights of discovery on the perceived
need to protect natives from the oppression of others and to lead them to civilization
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and conversion under papal guidance. Pope Eugenius IVs legal advisors agreed that
under the Roman law of nations (jus gentium, a Latin phrase Thomas Jefferson used
several times), infidels had a right to dominium even though the papacy maintained
an indirect jurisdiction over their secular activities. They cited Pope Innocent IV’
writings from 1240 that said the Church had the authority to deprive pagans of their
property and sovereignty if they failed to admit Christian missionaries or if they
violated European defined natural law. Pope Eugenius agreed with this extension of
papal and Discovery authority and issued another bull in 1436, Romanus Pontifex,
which authorized Portugal to convert the Canary Island natives and to manage and
control the islands on behalf of the pope. This bull was reissued several times in the
fifteenth century by various popes. Each new bull significantly extended Portugal’s
jurisdiction and geographical rights over infidels and their lands down the West
Coast of Africa as Portugal extended the scope of its discoveries. The bull of Pope
Nicholas in 1455 was significantly more aggressive because it authorized Portugal
“to invade, search out, capture, vanquish, and subdue all Saracens and pagans”
and to place them into perpetual slavery and to take all their property. These papal
bulls demonstrated the meaning of the Doctrine of Discovery at that time because
they recognized the pope’s interest to bring all humankind to the one true religion,
authorized Portugal’s work toward Christian conversion and civilization, and recog-
nized Portugals title and sovereignty over lands “which have already been acquired
and which shall be acquired in the future.”!

Under the threat of excommunication for violating these papal bulls, Catholic
Spain had to look elsewhere for lands to explore and conquer. Thus, Christopher
Columbuss idea of a westward passage to the Indies struck a resonant chord with
King Ferdinand and Queen Isabella. After studying the legal and scriptural au-
thority for such a mission, Isabella agreed to sponsor the venture, and Spain sent
Columbus forth under a contract that declared he would be the Spanish Admiral
of any lands he would “discover and acquire.” Under the precedent of Discovery,
the papal bulls, and this contract, it is no surprise that he claimed that his “dis-
covery” of already-inhabited islands in the Caribbean meant that the islands had
become Spanish possessions. Ferdinand and Isabella wasted no time in seeking
papal ratification of these discoveries. They dispatched ambassadors to the pope
to confirm Spain’s title to the islands Columbus had discovered. In 1493, Pope
Alexander VI issued three bulls that confirmed Spain’s title to Columbus’ discov-
eries. Specifically, in May 1493 he issued Inter caetera divinai, which stated that the
lands found by Columbus, because they had been “undiscovered by others,” be-
longed to Ferdinand and Isabella. Pope Alexander VI also granted Spain any lands
it might discover in the future, provided they were “not previously possessed by
any Christian owner.” Consequently, the Doctrine of Discovery arrived in the New
World. The idea that the Doctrine granted European monarchs ownership rights
in native lands and sovereign and commercial rights over native people due to a
“first discovery” by European Christians was now established international law.!?

Both Spain and Portugal were concerned with the geographical limits of their
possibly conflicting papal bulls. So Spain requested another bull that would clearly
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delineate its ownership of the islands and landmasses that Columbus discovered
or would discover in the New World. In 1493, Pope Alexander VI obliged and
issued Inter caetera II. The pope now drew a line of demarcation from the North
Pole to the South Pole, 100 leagues (roughly 300 miles) west of the Azore Islands
off the coast of Europe, and granted Spain title under the authority of God to all
the lands discovered or to be discovered west of the line. This bull also stated that
Spain was assigned this “holy and laudable work” to contribute to “the expansion
of the Christian rule.” The pope had divided the world for Christian exploration
and domination between Spain and Portugal. In 1494, to reduce their rivalry,
these countries signed the Treaty of Tordesillas and adjusted the papally drawn
line further west to 370 leagues (roughly 1,100 miles) west of the Cape Verde
Islands. This new line now gave Portugal Discovery rights in part of the New
World. Thus, Portugal’s right to colonize and control what is today Brazil was
recognized by Spain because that landmass lies east of the line agreed upon in
the Treaty of Tordesillas. Today, Portuguese is still the official language of Brazil,
whereas Spanish is the official language for the rest of South and Central America
and Mexico.?

The Church’s interest in expanding Christendom and Spain and Portugal’s
economic and political interests in colonization had solidified by 1493 under the
existing canon and international law of the Doctrine of Discovery to stand for four
basic points. First, the Church had the political and secular authority to grant to
Christian kings some form of title and ownership rights in the lands of infidels.
Second, European exploration and colonization was designed to assist the pope’s
guardianship duties over all the earthly flock, including infidels. Third, Spain and
Portugal held exclusive rights over other European, Christian countries to explore
and colonize the unknown parts of the entire world. Fourth, the mere sighting
and discovery of new lands by Spain or Portugal in their respective spheres of in-
fluence and the symbolic possession of these lands by undertaking the Discovery
rituals and formalities of possession, such as planting flags or leaving objects to
prove their presence, were sufficient to pass rights in these lands to the discover-
ing European country. The law of Discovery, as it applied between Europeans, was
thus well settled by the Church, Portugal, and Spain by 1493.1*

It is worth noting that Portugal and Spain usually claimed that their rights of
Discovery arose from merely seeing non-Christian lands first and by performing
the formalities and rituals of symbolic possession. Even as late as the 1790s, a
Spanish expedition in North America seeking a route to the Pacific still utilized the
traditional rituals of Discovery and the taking of symbolic possession of territory
by marking notches on trees and engraving stones with the name of the Spanish
king, Charles IV. These countries claimed that this ritual of symbolic possession
was sufficient to establish their legal rights to newly found non-Christian lands.
Spain and Portugal were delighted with this argument because the papal bulls and
first discovery gave them an almost exclusive right to explore and claim new parts
of the world. England, France, and Holland, as will be discussed, saw things dif-
ferently, although even these countries sometimes engaged in making Discovery
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claims based only on their first discovery of new territory and performing
Discovery formalities and rituals.'

Notwithstanding these well-established ideas about Discovery, a serious debate
arose within Spanish legal and religious circles as to the authority for the Crown’s
rights against the native people in the New World. This uproar led the Spanish
king to ask for legal opinions on the legitimacy of papal authority as the sole basis
of Spains New World titles. He even convened a group to draft regulations to
control future discoveries and conquests. Into this discussion stepped the priest
Franciscus de Victoria. Victoria was the Kings lead advisor, held the first chair
in theology at the University of Salamanca for 20 years, and is considered to be
one of the earliest writers in international law. In 1532, Victoria delivered lectures
“On the Indians Lately Discovered” in which he accepted the idea that indigenous
people had natural rights and that title to their lands could not pass to Europeans
by Discovery alone because the Indians were free men and the true owners of
the lands they possessed under their natural law rights. This principle led him
to three conclusions regarding Spanish explorations in the New World. His con-
clusions have been “adopted essentially intact as the accepted European Law of
Nations on American Indian rights and status.” First, the natives of the Americas
possessed natural legal rights as free and rational people. Second, the pope’s grant
of title to lands in America to Spain was invalid and could not affect the inherent
rights of the Indians. Third, violations by the Indians of the natural law principles
of the Law of Nations (as determined by European Christian nations) might justify
a Christian nation’s conquest and empire in the New World.!°

Victoria’s first two conclusions sound like treason given that they rejected
Spainss title to lands in the New World if the titles were based solely on papal
grants. It sounds like Victoria was dismissing the Doctrine of Discovery. But what
Victoria actually did was strengthen the justification for Spain’s empire and rights
against other Europeans and against the indigenous peoples in the New World
from being solely based on papal authority to a firmer foundation based on the
“universal obligations of a Eurocentrically constructed natural law.” In fact, in
applying this European natural law to the New World, Victoria greatly benefited
Spain. No wonder the king retained him as his advisor! Victoria reasoned that
natives were required to allow Spaniards to exercise their natural law rights in
the New World. These rights included Spanish travel to foreign lands, Spanish
trade and commerce in native lands, the taking of profits from items the natives
apparently held in common, such as minerals for example, and the Spanish right
to send missionaries to preach the gospel. Victoria’s conclusion, which would
have placed him firmly in the Kings good graces, was that if infidels prevented
the Spanish from carrying out any of their natural law rights, then Spain could
“protect its rights” and “defend the faith” by waging lawful and “just wars” against
the natives. It is striking how similar this definition is to the justifications for the
holy wars of the Crusades.’

Moreover, although Victoria rejected the idea of the sole authority of the pope
to grant Spain title in the first two steps of his analysis, the third step created
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an enormous loophole for Spain. The reasoning that natives were bound by the
European definition of the natural-law rights of the Spanish was an ample excuse
to dominate, defraud, and then engage in “just wars” against native nations that
dared to stop the Spanish from doing whatever they wished. Consequently,
Victoria limited the freedom and rights of the natives of the Americas by allowing
Spain’s natural law rights to trump native rights. The legal regime envisioned by
Victoria was just as destructive to native sovereignty and property interests, if not
more so, than the earlier definition of Spain’s authority in the New World that had
been based solely on papal authority.

An interesting example of Spanish natural law rights at work in the New World
was demonstrated by the regulations drafted by the group ordered to consider
Spain’s future discoveries in the New World. The most well known regulation this
group created was the Requerimiento. This document informed New World natives
that they must accept Spanish missionaries and sovereignty or be annihilated. It
was required to be read aloud to natives before hostilities or “just war” could le-
gally ensue. The Requerimiento informed the natives of their natural-law obligation
to hear the gospel and told them that their territory had been donated to Spain.
If the natives refused to acknowledge the Catholic Church and the Spanish King
and to admit priests, then Spain was justified in waging “just war” on them. Many
conquistadors must have worried that even this preposterous document might
convince some natives to change religions and accept Spanish rule, thus prevent-
ing the explorers from gaining conquests and riches, because they took to read-
ing the document aloud in the night to the trees, or they read it to the land from
their ships. They considered this adequate notice to the natives of the points in
the Requerimiento. So much for the free will and natural-law rights of New World
natives.'®

ENGLAND AND FRANCE

England and France were also strong advocates of the Doctrine of Discovery.
Both countries utilized the international law to claim the rights and powers of
first discovery and title in North America. One English author, for example, wrote
in 1609 that James I's rights in America were by “right of discovery.” England
claimed for centuries that John Cabot’s 1496-1498 explorations and first discov-
eries of the coast of North America, from Newfoundland to Florida, gave England
priority over any other European country, even including Spain’s claim of first
discovery of the New World via Columbus in the Caribbean in 1492. England
later contested Dutch settlements and trade activities in North America accord-
ing to England’s claim of “first discovery, occupation, and the possession” of its
colonial settlements.!

France vigorously contested England’s claims of first discovery in North America.
The French pointed to their alleged first discoveries of what are now parts of
Canada and the United States as establishing their Discovery claim to ownership
and sovereignty. In 1627, Louis XIII discussed France’s “newly discovered lands”
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in the New World. Furthermore, the detailed accounts of Jesuit activities in the
New World demonstrate the common understanding of the ideas of first discovery
and possession of territory inhabited by non-Christians as being the grounds for
legal claims by European kings to sovereignty and jurisdiction. In 1670-1672, for
example, Jesuits wrote that they had taken possession of land near the Great Lakes
by “observing all the forms customary on such occasions.” They were performing
the accepted Discovery rituals to prove France’s claim. Other Jesuits also argued
that France had discovered and “taken actual possession of all the country” years
before the English arrived and thus legally owned the area because “no Chris-
tian had ever been [here] ... [and] this hitherto unknown region [was] brought
... under [French] jurisdiction.” France and England were unable to settle these
differing Discovery claims short of war. Ultimately they fought a “world war”
in 1754-1763, which is known in the United States as the French and Indian
War, over conflicting rights in North America and elsewhere. At the termination
of the war, in 1763, France transferred its Discovery claims in Canada and east
of the Mississippi River to England and its Discovery claims to lands west of the
Mississippi to Spain.?°

In addition to their Discovery disputes in the New World, France and England
faced a common problem from the beginning regarding their exploration and
colonization interests. Both England and France were Catholic countries in 1493.
Their kings were very concerned with infringing Spain’s rights by exploring in
the New World and possibly violating Alexander VI’ papal bull and running the
risk of excommunication. Yet they were also hungry to get their share of the new
territories and spoils. Therefore, the legal scholars of England and France ana-
lyzed canon law, the papal bulls, and history and devised a slightly new theory of
Discovery that allowed their countries to explore and colonize in the New World.
Not surprisingly, Europeans were very creative at interpreting Discovery in new
ways to benefit their own specific situations.

The new legal theory, primarily developed by English legal scholars, argued that
the Catholic king of England, Henry VII, would not be violating the 1493 papal
bull, which had divided the world for the Spanish and Portuguese, if English
explorers restrained themselves to only claiming lands not yet discovered by any
other Christian prince. This expanded definition of Discovery was further re-
fined by Elizabeth I and her advisers in the mid-1500s. They added a crucial new
element to the Discovery test. They argued that the Doctrine required a European
country to actually occupy and have current possession of non-Christian lands to
perfect a Discovery title to newly found lands. This seemed logical because any
country could falsely claim first discovery, as European countries did from time
to time. This type of problem, and the problems created for France and England
from the papal bulls, were solved by the requirement of actual occupation and
current possession. Then there should be no argument about who held the rights
of Discovery; it only came down to whether a European country was in actual
possession of the non-Christian, non-European territory at the time French and
English explorers arrived. Possession is, after all, nine-tenths of the law.
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Consequently, Henry VII, his granddaughter Elizabeth I, James I, and other
English monarchs repeatedly instructed their explorers to discover and colonize
lands “unknown to all Christians” and “not actually possessed of any Christian
prince.” More specifically, in the 1606 First Charter to Virginia and the 1620
Charter to the Council of New England, James I granted the colonies property
rights in America because the lands were “not now actually possessed by any
Christian Prince or People” and “there is noe other the Subjects of any Christian
King or State ... actually in Possession ... whereby any Right, Claim, Interest,
or Title, may ... by that Meanes accrue.” English monarchs also invoked other
elements of Discovery when they granted colonial charters because they ordered
their colonists to take Christianity and civilization to American Indians for the
purpose of “propagating Christian Religion to those [who] as yet live in Darkness
and miserable Ignorance of the true Knowledge and Worship of God, and [to]
bring the Infidels and Savages, living in those Parts, to human civility, and to a
settled and quiet Government.” King James also granted the Virginia colonists the
Discovery right of contiguity ownership to the lands, woods, marshes, and rivers
within one hundred English miles around the sites where they actually built their
settlements.?!

Even a Spanish King, in 1523, used the argument of the necessity of current
possession when he denied that Portugal could had gained Discovery rights in
Mallucco just by finding the lands: “to ‘find’ required possession, and that which
was not taken or possessed could not be said to be found, although seen or dis-
covered.” The Dutch also rationalized when they came to North America that the
English king could not prevent “trade in countries whereof his people have not
taken, nor obtained actual possession from the right owners.”??

England and France thus added to the Doctrine the element of actual occu-
pancy and current possession as a requirement to establish European claims to
title by Discovery, and they applied this new element in their dealings with Spain
and Portugal. For example, Elizabeth I wrote to the Spanish minister in 1553 and
stated that first discovery alone “cannot confer property.” England repeatedly ar-
gued in 1580, 1587, 1600, and 1604 that it could colonize anywhere other Euro-
peans were not already in possession. In addition, in the 1550s both England and
France tried to negotiate separate treaties with Spain and Portugal to settle issues
regarding discoveries in the New World. France insisted on a general right to trade
in the West Indies while Spain relied on its papal title to argue for monopoly rights
to the entire region. The Spanish negotiators wrote their king that they could not
convince the French to stay away from “such places which are discovered by us,
but are not actually subject to the King of Spain or Portugal. They are willing
only to consent not to go to the territories actually possessed by your majesty or
the King of Portugal.” Spain and Portugal refused to agree to treaties that allowed
England and France to colonize where Spain and Portugal were not currently in
possession but where they had been granted authority under papal bulls.??

This debate over the exact definition of Discovery demonstrates that European
countries often argued for the application of Discovery that best fit their own
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situations and interests. In contrast to their usual arguments, on a few occasions
even England, France, and Holland claimed new lands based only on first discov-
ery and “symbolic possession” established by performing the rituals of Discovery.
For instance, in 1642 Holland ordered an explorer to take possession of new
lands by hanging posts and plates to “declare an intention ... to establish a col-
ony.” In 1758 a French explorer claimed Tahiti on the grounds of first discovery
and took symbolic possession by performing Discovery rituals and formalities
on the island. In 1770, Englands King George III instructed Captain Cook to
find uninhabited lands and “take possession of it for His Majesty by setting up
proper marks and inscriptions as first discoverers and possessors.” In 1774, Cook
even erased Spanish marks of possession in Tahiti and put up his own marks to
prove English possession and “ownership” of the island. Upon hearing of this act,
Spain immediately dispatched explorers to reestablish Spain’s claim by restoring
its marks of symbolic possession.?*

In 1776-1778, Captain Cook also engaged in symbolic possession activities
in what is today British Columbia, Canada. He claimed to take possession of
lands by performing Discovery rituals such as leaving English coins in buried
bottles. Another interesting example of this Discovery conduct and ritual is that
at least three times France claimed symbolic possession of territory in America
by burying inscribed lead plates. In 1742-1743, French explorers buried a lead
plate at the mouth of the Bad River, and sometime before 1763, a combined
Spanish and French mission ran a boundary line up the Sabine River where
they built a small fort and “buried some leaden plates.” Also, in 1749 France
sent a military force 3,000 miles through the Ohio country in America to renew
its 1643 Discovery claim to the territory. The French forces “buried small lead
plates ... ‘as a monument’ ... ‘of the renewal of possession.”” An Englishman
reported on these French Discovery items: “It appears by a leaden plate found
by the Indians upon the River Ohio, in the year 1749, that the Crown of France
assumes a Right to all the Territories lying upon that River.” The United States
also utilized these identical kinds of Discovery rituals in making its claim to the
Pacific Northwest.?

The fact that European countries would claim property by such acts as hang-
ing or burying plates, coins, and signs and engaging in Discovery rituals such as
planting the cross and their country’s flag in the soil is not a surprise. It was really
the only option they had to claim ownership in situations where they were just
passing through a new land. Moreover, this type of conduct is a direct descendant
from accepted feudal formalities of passing land ownership in the days before
written deeds and title insurance offices. In fact, up to the middle of the seven-
teenth century, to demonstrate the sale of land in England, the buyer and seller
engaged in a ritual called “livery of seisin.” This was the process of transferring
and delivering the possession and ownership of land to a new owner. It was ac-
complished by a formal ritual performed on the land itself and in the presence of
neighbors and witnesses. The delivery of ownership was demonstrated by the old
owner turning over some dirt with a shovel and handing a clod of dirt or a twig
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from the property to the new owner. Europeans and Americans utilized analogous
rituals in making Discovery claims to new lands.?°

England and France also developed another element of Discovery to justify their
alleged right to the lands of native peoples. This was the principle called terra nul-
lius (literally a land or earth that is null or void), or less often called vacuum domi-
cilium (literally an empty, vacant, or unoccupied house or domicile). This element
stated that lands that were not occupied by any person or nation, or which were
occupied but not being used in a fashion that European legal systems approved,
were considered to be empty and waste and available for Discovery. One author
defined terra nullius as having two meanings: “a country without a sovereign rec-
ognized by European authorities and a territory where nobody owns any land at
all.” Another author stated that terra nullius defined an area that was populated by
inhabitants who were not members of the family of nations and subject to inter-
national law. Europeans did not recognize the sovereignty of such “noncivilized”
peoples to the land they occupied. Needless to say, “Europeans regarded North
America as a vacant land that could be claimed by right of discovery.”*’

England and France no doubt developed these additional Discovery elements
because they could not rely on papal grants to trump the rights of the native
inhabitants to lands in the New World. They had to develop alternate “legal” prin-
ciples to justify their actions. Consequently, England and France developed and
relied on two new Discovery factors: first, land was available for their Discovery
claim if other European countries were not in actual occupancy and current pos-
session when the English or French explorers arrived on the scene, and second,
land was available for taking from indigenous people even if it was occupied and
being used by natives if it was considered legally “vacant,” “empty,” or terra nullius.
France, England, and later the American colonies and the United States often used
this argument against American Indians when claiming that Indians were using
the land only as hunting grounds and leaving it as wilderness and “empty” or “va-
cant.” The development of these additional elements of Discovery demonstrated
the creativity and adaptability that Europeans used to make the Doctrine work in
favor of their particular situations.

HOLLAND AND SWEDEN

Sweden and Holland both established colonies in America for brief times long
after England, France, and Spain had claimed first discoveries on this continent.
Sweden and Holland also operated under the international legal principles of
Discovery. Because they could not rely on claims of first discovery, they adopted
the principles best suited to their interests and relied on the English and French
arguments that actual occupation and current possession of land was the crucial
factor for the application of Discovery rights.?®

The Swedish colonies only lasted about 17 years in present-day southeastern
Pennsylvania and southern New Jersey. Yet during that time, Sweden entered
politically based treaty relationships with Indian Nations and purchased from the
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tribes, one sovereign to another, the land its colonies utilized. In 1654 the Queen
granted her citizens the right to purchase land “from the savages” in New Sweden.
This conduct demonstrated Sweden’s recognition of preemption, that only the
discovering country could buy lands or authorize land purchases from Indians,
the right of tribal occupancy and use in their lands, and the international sover-
eign status of the Indian Nations.*

The Dutch colonies, during their 40 years of existence in parts of present-
day New York, New Jersey, and Pennsylvania, also entered treaties with Indian
Nations, purchased land from tribes, and relied on the Doctrine of Discovery.
In a 1651 document demonstrating the elements of first discovery and actual
occupancy, the Dutch claimed that they were “the earliest comers and discoverers
of the river [in New York], who also, first of all settled thereon.” Furthermore,
Holland objected to Sweden establishing a colony in the same area because
Holland claimed its alleged rights as the discovering government. Yet Sweden
ironically turned the same Discovery-based argument of actual occupancy
against the Dutch—an argument that the Dutch had used against England, and
that England had used against Spain. Sweden justified its colonization rights in
the New World by arguing that the Dutch were not actually occupying and pos-
sessing the area where the Swedish colony was established when the Swedish
arrived to settle those lands.*

In turn, England strongly protested Holland’s colonies. England was annoyed
because it claimed first discovery of North America from Newfoundland to at least
Virginia and claimed that it was permanently occupying and in possession of the
areas where the Dutch settled because of the Discovery principle of contiguity. Re-
member that contiguity allowed a European nation to claim a large extent of land
around its settlements even though it did not physically occupy all the territory.
Thus, England claimed under the Discovery principles of preemption and conti-
guity that the Dutch had no right to buy land from Indians or to engage in trade
with them anywhere within the areas contiguous to those areas discovered and
settled by England. The Dutch countered with the standard English argument that
because the English colonies were located nowhere near the Dutch settlements,
England was not actually occupying or currently in possession of the areas where
the Dutch settled and purchased land from the natives. The Dutch used the very
same arguments England and France had made to Portugal and Spain in 1555 and
1559 regarding Discovery rights and commercial activity in lands that were not
actually occupied or possessed by Portugal or Spain. The Dutch claimed the lands
they colonized had been open for settlement under Discovery principles.>!

In addition, Holland understood and relied on other elements of Discovery in
its activities in the New World. In a charter granted in 1621 to the Dutch West
India Company, Holland granted privileges in the New World that demonstrated
its use of the principle of contiguity because its colonists were directed not to
settle any nearer than seven leagues to lands which the “first occupiers,” appar-
ently the English, had already occupied. The charter also adopted the idea of terra
nullius because the Dutch settlers were granted the right to “take possession of as
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much land as they shall be able properly to improve,” implying that they could
settle lands that were unimproved or vacant. Furthermore, if colonists settled
outside the designated Dutch colony, they were required to buy the land from the
Indians. This provision plainly recognized that the native people had a property
right, an Indian title, that they could sell to the colonists with the approval of the
Dutch government. This provision also protected Holland’s Discovery right of
preemption because it authorized colonists to buy land from natives. Moreover,
the charter expressly recognized the Discovery elements of first discovery of new
lands and current possession when it stated that any person who “shall discover
any shores [or] bays ... may take possession thereof, and begin to work on them
as their own absolute property, to the exclusion of others.” Clearly, Holland un-
derstood and followed the Doctrine of Discovery.*

In conclusion, it is obvious that all the European countries that operated in
the New World utilized the international law Doctrine of Discovery and its ele-
ments. The Doctrine was widely accepted and applied by Europeans as the legal
authority for colonizing and settling America and for the domination of its native
inhabitants. Europeans may have occasionally disagreed over the exact meaning
of Discovery and even sometimes violently disputed each other’s claims; but one
principle about which they never disagreed was that the indigenous people and
the Indian Nations lost sovereign, commercial, and real property rights immedi-
ately upon their “discovery” by Europeans.

MODERN DAY

The Doctrine of Discovery is not a relic of ancient history in either American
law or international law. It continues to have relevance and application today.
Here we briefly review a few examples of the use of Discovery by Europeans in
more modern times.

In addition to the New World, European monarchs used Discovery when they
carved up Africa. Portugal began this process in the 1450s under the authority
of the papal bulls. More recently, European powers explicitly legitimized colonial
rule in Africa on the basis of the principles of Discovery. At the Berlin Conference
in 1885, called to settle issues of African colonization, several European countries
agreed to partition the continent on “the principle of acquisition by occupation:
a state could validly hold a colony as long as it occupied and governed it.” In
addition to the elements of gaining property and sovereign rights by occupation
and depriving natives of their commercial and governmental rights, Europeans
also promised to pursue the Discovery element of civilizing and caring for native
people because they agreed to the “preservation of the native tribes, and to care
for the improvement of their moral and material well-being.”>

As recently as the 1970s, Namibia and South Africa argued over the ownership
of a coastal bay under Discovery principles. South Africa traced its ownership
claim from Great Britain’s earlier annexation of the bay under the Discovery ele-
ment of terra nullius. Furthermore, in 1974 the International Court of Justice was
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asked by the United Nations General Assembly to decide whether lands in the
Western Sahara had “belong[ed] to no one (terra nullius)” when they became a
protectorate of Spain in 1884. The court had to examine the acquisition of “legal
title by a sovereign over remote and sparsely inhabited territory” and what kind
of a legal system was necessary to establish the sovereign rights of an indigenous
people. The court accepted Spain’s argument that the legal system had to be op-
erational to such an extent as to be evidence of an effective application of sover-
eignty by the indigenous people over their territory and that they had sufficiently
developed social and political organizations. The court decided that the people in
the Western Sahara had such organizations in 1884 and their land had not been
terra nullius and subject to annexation by Europeans.>*

Other international tribunals in 1928, 1931, 1933, and 1953 addressed simi-
lar questions about the ownership of remote and sparsely inhabited lands. The
United States lost such an arbitration in 1928 in a dispute with the Netherlands
over ownership of the island of Palmas in the Philippine island chain. The arbitra-
tor expressly relied on elements of international law, contiguity, first discovery,
incomplete titles based on first discovery, European titles derived from discovery,
actual occupation and conquest, and “symbolical ... possession ... completed
eventually by an actual and durable taking of possession within a reasonable
time,” in reaching his decision.?

In sum, it is obvious that the European powers developed and used the inter-
national law Doctrine of Discovery to colonize and settle North America and other
parts of the world. Did the American colonies adopt the Doctrine of Discovery?
Did Discovery become part of American law and government, and did it prompt
the march of Manifest Destiny across the continent?



CHAPTER 2
S —d

The Doctrine of Discovery in America

The European countries that colonized North America imported the inter-
national law Doctrine of Discovery to this continent and utilized the elements of
Discovery to justify their actions and relationships with the indigenous nations.
It is no surprise that the North American colonists and colonial governments,
considering their European ancestry and legal history, also adopted and applied
Discovery in their interactions with American Indians and their governments. We
will see that the colonies, the newly formed American states, and then the various
forms of American federal governments all adopted and used Discovery and its
elements in dealing politically and commercially with the Indian Nations.

AMERICAN COLONIAL LAW OF DISCOVERY

The Doctrine of Discovery was the international law under which America
was explored and was the legal authority the English Crown used to establish its
colonies in America. Discovery passed to the Crown the “title” to Indian lands,
preempted sales of these lands to any other European country or any individual,
and granted sovereign and commercial rights over Indian Nations to the Crown
and its colonies. For example, a 1622 letter to the Virginia Company of London
recounted that the colony was the king’s property because it was “first discouered”
at the charge of Henry VII in 1497 by John Cabot, who “tooke possession thereof
to the Kings vse [use].” A Virginia legislative committee repeated this Discovery
principle in a 1699 report. Additionally, a history of New Jersey in 1765 defined
the English claims as being based on Cabot’s voyage and discovery, subsequent
English possession, and “from the well known Jus Gentium, Law oF NATIONS, that
whatever waste or uncultivated country is discovered, it is the right of that prince
who had been at the charge of the discovery.” This author also stated that discovery
of such lands “gives at least a right of preemption, and undoubtedly must be good
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against all but the Indian proprietors.” Moreover, Benjamin Franklin stated at the
Albany Congress in 1754 that “his Majesty? title [in] America appears founded on
the discovery thereof first made, and the possession thereof first taken, in 1497.”
Consequently, American colonists in the 1600s, Benjamin Franklin in 1754, and
an American historian in 1765 all plainly relied on the elements of the Doctrine
of Discovery to prove the English king’ title to the lands in the thirteen colonies.
The elements of Discovery, such as first discovery, terra nullius, possession, and
the power of preemption, were well known and applied by the colonists.!

COLONIAL STATUTORY LAWS

The English colonists in America and their governments established political
and diplomatic relationships with tribal governments and dealt with them as sover-
eign entities from the earliest colonial times. The colonists assumed that the Crown
legally held the Discovery power over tribes and that the colonies were authorized
to conduct political affairs and property transactions with the Indian Nations under
the Discovery authority granted to the colonies in their royal charters. All thirteen
colonies enacted numerous laws exercising this delegated authority from the king to
purchase Indian lands, to protect their exclusive right of preemption to buy Indian
lands, to exercise limited sovereignty over tribes, and to grant titles in Indian lands
to others even while Indians still occupied and used their lands. The colonies as-
sumed that their charters from the king granted this Discovery authority. A Pennsyl-
vania state court demonstrated this thinking: “The royal charter did indeed convey
to William Penn an immediate and absolute estate in fee [over Indian lands].”

In their more than 150 years of existence, the English colonies spent an enor-
mous amount of time dealing with Indian affairs and enacted a staggering num-
ber of laws concerning Indians, their governments, and Discovery issues. It is
impossible to even cite them all, not to mention trying to discuss them all. Here
we will examine only a sufficient number of colonial era laws to observe the gen-
eral Discovery themes and elements that the colonial governments utilized. These
laws are worth examining because they help to trace the evolution of Discovery
into American law, and they are legal evidence of the historical application of the
Discovery elements to the Indian Nations and their lands in America.

The colonial laws regarding Discovery, Indians, and tribal governments fell into
four general categories. First, each individual colony enacted multiple statutes
exercising their preemptive right to control and regulate sales of Indian lands.
Second, the colonies tried to control all trade and commercial activities between
Indians and the colonists. Third, several colonies even created trust relationships
to allegedly benefit tribal nations, apparently demonstrating a responsibility they
felt to protect and help Indians while they were progressing to a “civilized” state.
Finally, several colonies passed laws striving to exercise the sovereign authority
that they assumed Discovery had granted them over Indians Nations.

In addition to the 1622 Virginia Company letter mentioned previously, one of
the earliest examples of a colonial legal claim of Discovery powers, which was
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based expressly on Discovery principles, was demonstrated by Maryland in 1638
when the colony enacted a law to control trade with Indians. This act stated that
its specific legal authority was based on the Crown’s “right of first discovery” in
which the king had “became lord and possessor” of Maryland and had gained
outright ownership of the real property or real estate in Maryland. This was an
accurate statement of the legal and sovereign rights that the Doctrine purportedly
passed to a discovering European country. It also shows how expansively the
Doctrine of Discovery was read.’

The first category of Discovery-related colonial laws concerned governmental
attempts to exercise the preemption power to regulate Indian land sales. James
Madison, for example, recognized the importance of preemption over Indian
lands. He wrote about “pre-emption” in 1783 and in 1784 when he stated to
James Monroe that preemption “was the principal right formerly exerted by the
Colonies with regard to the Indians [and] that it was a right asserted by the laws
as well as the proceedings of all of them.” The thirteen colonies agreed with that
statement because they repeatedly enacted laws declaring preemption a govern-
mental prerogative that had passed to the colonies from the Crown. The colonies
exercised the power of preemption by requiring individuals to get licenses or
the permission of the colonial legislative assembly or governor to buy, lease, or
occupy Indian lands; the colonies declared all sales or leases of Indian lands with-
out prior governmental approval to be null and void. Sometimes colonial govern-
ments retroactively ratified previously unapproved purchases, and most colonies
imposed forfeitures and heavy fines on unapproved land purchases. These laws
were required because all the colonies experienced frequent problems resulting
from colonists buying land directly from Indians. “Land fever” was a common
problem for all the colonies and later for the American states and the United
States. Consequently, every one of the thirteen English colonies in America
enacted numerous laws that applied the Doctrine of Discovery and the element of
preemption to sales of Indian lands so that only the colonial governments could
buy or regulate the purchase of such lands. The colonial governments had several
interests at stake. They were interested in creating a managed and orderly advance
of their borders, maintaining a profitable and beneficial trade with Indians, keep-
ing the peace with powerful tribes, and enforcing the power of Discovery and
preemption that had been granted them by the king against their own citizens,
against other colonies and countries, and against the Indian Nations.*

The colonies also utilized the terra nullius, or vacant-lands, principle of Discovery.
They did this even though it was obvious that much of this allegedly “vacant
land” was owned and utilized by the thousands of Indian people who lived near
the colonists and far outnumbered the colonists. One chaplain for the Virginia
Company even asked, “By what right or warrant can we enter into the land of
these Savages [and] take away their rightful inheritance?” The stock answer was
terra nullius. “In order to justify the expropriation of indigenous populations, the
British colonists came up with a distinctive rationalization, the convenient idea of
‘terra nullius’, nobody’s land.” The colonists helped themselves to as much land
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as they could because, as one early governor of Virginia stated, their first work
was the “expulsion of the Savage.” Similarly, the famous philosopher John Locke
said that if Indians resisted the expropriation of their lands, they should “be de-
stroyed as a Lyon or a Tyger, one of those wild Savage Beasts, with whom Men can
have no Society or Security.” This sentiment was repeated in George Washington'’s
infamous analogy of Indian people as “the Savage as Wolf.” Thus, while relying on
the Discovery legal principle of terra nullius, several colonies, such as Virginia in
1676, 1688, and 1699, defined lands that they considered vacant to be available
for colonial disposal while ignoring Indian rights to these same lands.”

The second general category of colonial laws regarding Indians demonstrated
the colonies’ assumption of sovereign and superior positions over tribal govern-
ments in order to control all commercial relationships between colonists and
Indians. The colonies enacted dozens of statutes requiring licenses for traders who
wanted to engage in trade with Indians (a legal requirement which is still federal
law to this day) and other commercial aspects. The colonies, for example, hoped
to control the trade of weapons and alcohol to Indians and to prevent fraudulent
trade practices perpetrated on Indians because these activities often caused fric-
tion and conflicts for European and American colonial governments. There was a
long tradition of these governments trying to control the Indian trade.®

Interestingly, in the third category of laws there are many examples of colonies
establishing trust or fiduciary-like relationships with tribes, ostensibly to protect
tribal interests. This idea probably arose from English and French monarchs’ charg-
ing their colonists with responsibilities to civilize and Christianize American Indi-
ans. Colonies might also have been attempting to keep the peace and prevent wars
by treating Indian Nations fairly. One suspects, however, that the real motivation
was not a concern for Indian rights but rather an attempt to serve the Discovery
idea that the colonial governments had ultimate control over all dispositions of
tribal lands, control over tribal-colonial relationships, and a role in “civilizing”
and converting “heathen” Indians. It is also possible that many of these trust situ-
ations were actually shams and nothing more than another attempt to confiscate
tribal assets easily and cheaply. Many of these statutes, for example, stated that
certain individual colonial citizens had an oversight role for tribal property.”

In the fourth category, many colonies read the Discovery Doctrine and the
Crown’s power in the New World very expansively to include Crown and colonial
sovereignty over Indian tribes and individual Indians. In an extreme application of
ethnocentrism, or just plain wishful thinking, some colonies assumed that Indians
had become subjects of the King of England and that Indian Nations had become
the kings tributaries due to Discovery. In several instances, in a perverse twist
on the preemptive element of Discovery, colonial laws even required tribes to
apply for a deed or title for their own lands from the Crown or colony. Also, in an
apparent attempt at conciliation, several colonies granted land to Indians because
it was “most Just that the Indians the auncient Inhabitants of this Province should
have a Convenient dwelling place in this their native Countrey.” Other colonies
maintained that they had the authority to grant tribes titles to land, to restrict the
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movements of individual Indians, and to expect tribal chiefs to pledge loyalty to
the colonial governments.®

The breadth of the subject matter and the sheer number of the hundreds
of laws relating to Discovery issues that were enacted by the thirteen colonies
demonstrate the express and unanimous acceptance of the elements of Discov-
ery such as first discovery, preemption and European title, Indian title, limited
tribal sovereignty, terra nullius, and the superior position of European civiliza-
tions and religions. The English colonies all adopted the idea that they held and
could exercise the power of Discovery over the Indian Nations. Discovery and
its elements were such widespread and accepted ideas in colonial times that
Indian individuals and tribal nations were often aware of how their property
rights were defined by the colonists and by Discovery principles like preemption
and conquest. Tribes often argued against these Eurocentric principles. Some
tribes claimed the Discovery right of conquest themselves over the lands of other
Indian Nations, some Indian leaders argued that Europeans could not trade tribal
property rights back and forth, and the Mohegan Nation sued in colonial and
royal courts for decades to stop the application of the elements of Discovery
against its lands. Notwithstanding the tribal views on property rights and their
rights to lands they had occupied for centuries, the colonial governments and
legislative bodies enacted hundreds of laws adopting the elements of Discovery
to benefit the colonies.’

COLONIAL COURTS

We have only a small number of colonial court cases readily available today. Of
those cases, we have a very limited number that address Discovery issues directly.
One commentator reports, however, that the second most important group of
cases the colonial courts heard concerned the laws governing interactions with
Indians just discussed in the previous section. Clearly, then, the colonial courts
were actively involved in issues of Discovery. The few cases for which information
is available demonstrate the understanding and use of the Doctrine by the colonial
judicial systems in cases that involved tribal lands.'®

The most relevant English case of the era was Calvin’s Case in 1608. Calvin was
a Scotsman who petitioned an English court to restore his ownership in land that
he claimed had been unjustly taken from him by an Englishman named Smith.
Smith argued that Calvin was an alien, not an Englishman, and because Calvin
owed no allegiance to the king, he did not even deserve an answer to the lawsuit
he brought in an English court. The court reasoned that friendly aliens from other
Christian European countries could access English courts, but because infidels
were the perpetual enemies of the king and all Christians, they were unfriendly
aliens and could not use the king’s courts. The court also inferred, while discussing
the rights of infidels, that military conquest of infidel lands gave a Christian king
outright title to the infidels’ lands whereas, in contrast, a similar conquest by one
Christian king of another Christian king’s domain did not alter the real-property
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rights of the conquered people. Thus, this court defined the conquest element of
Discovery the same way we defined it in this book’ introduction. This definition
of “conquest” of infidels and the infidels’ resulting loss of the title to their lands
became an element of Discovery as defined in English law in Calvin’s Case. This
element was imported to America and also adopted by the U.S. Supreme Court in
Johnson v. M’Intosh in 182311

The Discovery element of conquest became an important issue in colonial
courts, such as in a Connecticut case that lasted from the 1640s to 1773. In this
case, the Mohegan Indian Nation litigated its land rights against the colony of
Connecticut for over 130 years, even winning a judgment in 1705, before finally
losing the appeal in the King’s Privy Council in 1773. The parties litigated issues
concerning the ownership of Mohegan lands, the significance of the military con-
quest of the neighboring Pequot Tribe and its lands by Connecticut, the valid-
ity and meaning of Connecticut laws that prohibited purchases of tribal lands,
and the significance of land conveyances by tribal chiefs to Connecticut and to
individuals. Over many decades, the parties argued in various courts about the
meaning of Discovery elements such as conquest, preemption, and the right to
purchase Indian lands and about the Connecticut laws that declared void the
individual purchase of Indian lands. This case was called by one attorney of the
time “the greatest cause that ever was heard at the Council Board.” Therefore,
issues regarding the ownership of Indian lands and various elements of Discovery
were made well known and were well publicized in the colonies by just this one
case alone. The case was so famous that the Supreme Court discussed it in 1823
in Johnson v. M’Intosh.'?

Many other colonies also litigated issues about the ownership of Indian lands
and the impact of Discovery. Some colonies litigated boundary disputes with each
other on the basis of the validity of Indian titles and tribal land sales. Some Indi-
ans even used the colonial courts to try to protect their property rights. Individual
colonists also used Indian titles and land purchases from Indians to make claims
against each other and against their colonial governments. In Barkham’s Case,
for example, in 1622, a colonist tried to affirm in London a title for lands in
Virginia that had been granted to him by the colonial governor George Yeardley
and affirmed by the Indian chief Opechancanough. The directors of the Virginia
Company in London, sitting as a court with jurisdiction granted by the king, were
troubled by the involvement of the Indian chief and the question of the power of
a tribe to grant land titles. The court reasoned that because Discovery was con-
sidered to have terminated tribal powers over their own lands and limited their
ability to sell their land, only the king’s power could be used to grant titles in
America. The Virginia Company’ right to grant titles to Virginia lands came only
from the king and could not be contingent on the approval of an Indian Nation or
a chief. Accordingly, the Virginia Company held Barkhams title invalid because
it had not been issued by the king through the Company in London and because
it recognized “a Soveraignity in that heathen Infidell ... and the Companies Title
thereby much infringed.”*?



The Doctrine of Discovery in America 31

The few reported colonial-era cases available demonstrate that the elements of
Discovery and the Crown’s preemption power to grant titles to the soil in America
were well understood by the colonial court systems.

ROYAL ATTEMPTS TO ENFORCE DISCOVERY

The English Crown could not afford or did not want to pay to colonize America.
Elizabeth I in the late 1500s and James I in the early 1600s relied on private com-
panies to enlist settlers, pay for the voyages, and take the risks. Sir Walter Raleigh,
for example, was granted a charter in 1587 to explore and colonize America, to
seek profits, and to obtain lands in fee-simple ownership for himself and his heirs
while at the same time he was also making claims of jurisdiction and sovereignty
for Queen Elizabeth and paying her a percentage of the profits. Under James I,
the Crown granted far-ranging powers to individuals, named them the proprietors
or owners of various colonies, and granted them vast tracts of land in America in
fee-simple ownership. Later, the Stuart line of English kings rescinded most of the
colonial charters and made them into royal or crown colonies, which turned them
into the king’s property. Even so, the Crown still exercised very loose control over
the colonies, and the American colonists became very independent. For example,
the Crown appointed governors for the royal colonies, but the individual colonists
elected their own legislative assemblies. The king and Parliament did not begin
taxing and regulating the colonies by statutes until the 1760s. Prior to that, Parlia-
ment had taken almost no steps to interfere with the king’s right to manage what
was in essence the Crown’ private property in the New World.

The Seven Years War (started in North America in 1754 and ended with a treaty
signed in Europe in 1763), called the French and Indian War in America, was in
reality a world war that was largely caused by conflicting claims between England
and France in the New World. The war cost the English Crown dearly and left it
deeply in debt. Consequently, the Crown decided to get more involved in colonial
governance to hopefully prevent such problems in the future. The English king,
George 111, tried to impose his authority in America to control the main issues that
led to conflicts: trade and land purchases with the Indian Nations.!*

The Crown primarily took three steps that were all extremely unpopular in
America. First, it imposed taxation on the colonists in the form of several acts,
including the 1764 Stamp Act, to pay for the debts incurred in protecting the
colonies in the French and Indian War and to finance the costs of keeping troops
in America to maintain the peace and to control the colonists” actions against the
Indian Nations. Second, the Crown centralized the control of Indian affairs in
itself by establishing two districts in America with sole jurisdiction over Indian
affairs and all interactions with the Indian Nations. The king then appointed the
superintendents who were to manage the two Indian districts. Finally, and most
significantly, the king tried to assert his authority over Indian affairs and exercise his
Discovery power by taking control of all the trade with Indians and all purchases
of tribal lands. George III did this by issuing the Royal Proclamation of 1763. The
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Proclamation shows clearly that his government understood its Discovery powers,
including preemption and other elements. The Crown plainly intended to exer-
cise those powers to the exclusion of the colonies. The royal actions undertaken
to control the commercial and political relationships with the tribal nations were
very unpopular with American colonists and were even cited in the Declaration of
Independence as part of the justifications for the American Revolution.'®

The Proclamation, issued in October of 1763, established a boundary line along
the crest of the Appalachia and Allegheny mountains over which British citizens
were not to cross. The English colonists were to stay east of that line. In essence,
the king defined Indian country, Indian lands, as all territory west of the line to
the Mississippi River, where England’s claim ended. England had gained a rec-
ognized Discovery claim to the Mississippi River in February 1763 when France
ceded by treaty all its Discovery claims in Canada and east of the Mississippi to
England to settle the French and Indian War. King George now exercised his new
Discovery authority over this area and stated in the Proclamation that the tribes in
this territory “live under our protection” [emphasis added] and that it was essential
to colonial security that the Indian Nations not be “disturbed in the possession of
such parts of our dominions and territories [emphasis added] as, not having been
ceded to or purchased by us, are reserved to them.” This statement is nothing less
than George III expressly claiming his Discovery title to tribal lands, his right of
preemption over these lands, and his duty to protect and civilize Indian people.
Notice that he called Indian country “our dominions” even though the lands had
not “been ceded to or purchased by” England.!®

The statement is worth closer examination. George 11T claimed that the Indian
governments between the Allegheny and Appalachia Mountains and the Missis-
sippi River lived under his “protection” and that the tribes were currently in “pos-
session” of his “dominions and territories” even though these Indian Nations had
not yet “ceded” the lands to the king, nor had the king yet “purchased” them.
This is an express allegation of several of the elements of the international law of
Discovery. The king very accurately stated the rights defined by first discovery,
the power of preemption and of European title, the limited Indian title to possess
and use their lands, and the limited tribal sovereign and commercial rights to deal
only with the discovering European country.

The king then exercised even more of his Discovery powers. He ordered in the
Proclamation that none of his colonial governors or military commanders could
allow surveys or grant titles in any lands in this area and that none of his subjects
could purchase or settle on Indian lands without royal permission. In fact, any British
subject who had already settled in these areas had to return east of the boundary line.
Further defining his power, the king said that these Indian lands were “reserveld]
under our sovereignty, protection, and dominion, for the use of the said Indians.”
The king also took control of all trade with Indians by requiring traders to post mon-
etary bonds as guarantees of good conduct and to be licensed by royal governors.
The Proclamation and the kings conduct demonstrated clearly that the Crown
understood its Discovery powers over the Indian Nations and the lands in North
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America. The Proclamation also foreshadowed the definition of Discovery accepted
by the U.S. Supreme Court that Discovery granted the European discovering country
a title in tribal lands subject to the later transfer to the European government of the
tribal right of use and occupancy. This, of course, defines the Discovery elements of
European title, Indian title, and limited tribal sovereign and commercial rights.

The Crown’s Royal Proclamation and Parliament’s taxation efforts led to intense
dissatisfaction among the colonists and then to rebellion and the war for inde-
pendence. The attitude of the colonists toward the Proclamation was well dem-
onstrated by George Washington, who had always been active in buying Indian
land as a speculator, and by Benjamin Franklin and other Founding Fathers. Not-
withstanding the king’s new Proclamation, which Washington thought was just
“a temporary expedient to quiet the Minds of the Indians,” Washington made
secret arrangements to continue buying Indian lands west of the Allegheny and
Appalachia Mountains. The colonists also deeply resented being taxed by Parlia-
ment because they did not have an elected representative in Parliament. Further
problems developed between the Crown and the colonies from the Crown’s exer-
cise of its Discovery authority to control the Indian trade and to stop individual
colonists from buying Indian lands. All of these actions demonstrated clearly
that the Crown understood its Discovery powers and worked vigorously to bring
Indian affairs exclusively within the control of the central royal government.!”

AMERICAN STATE LAW OF DISCOVERY

After the Revolutionary War, the new American state governments and courts
continued exercising Discovery and the power of preemption to control all sales
of Indian lands and interactions with Indian Nations because they thought these
were powers that now belonged to their central governments after winning
their independence from the English Crown. It is interesting, and more than a
little ironic, to study how the new state and federal governments consolidated
the Discovery authority and total control over Indian affairs into their central
governments in the identical fashion that King George III had done.

The new American states actively struggled against the federal government for
preeminence in Indian affairs because they claimed that Discovery and preemp-
tion powers had devolved from England to the states after they declared their
independence and had not passed to the national Congress. The solution to this
issue required an important compromise that was one of the major factors lead-
ing to the adoption and ratification of the 1787 United States Constitution and
the formation of our present-day federal government. We now track the evolu-
tion of Discovery into the law of the new American states, noting that there was
widespread acceptance of Discovery long before the Johnson case in 1823.

STATE LAWS

The thirteen new American states began adopting constitutions and enacting
state statutes after declaring their independence from England. They continued,
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not surprisingly, to assert the same Discovery power and sovereignty over tribal
lands as they had during colonial times as English colonies. In fact, several states
immediately enshrined in their new constitutions their alleged Discovery author-
ity and various elements of the Doctrine. In Virginias May 1776 constitution, for
example, the people and the state claimed the right of preemption over Indian
lands because they mandated that “no purchase of lands shall be made of the
Indian natives but on behalf of the public, by authority of the General Assembly.”
The state was plainly attempting to exercise the Discovery authority of preemption
and bring that power to its central government.!®

New York’s 1777 Constitution also claimed the preemption power over Indian
lands and even applied the power retroactively. Section 37 provided that “no
purchases or contracts for the sale of lands, made since the fourteenth day of
October ... one thousand seven hundred and seventy-five, or which may hereafter
be made with or of the said Indians ... shall be binding on the said Indians, or
deemed valid, unless made under the authority and with the consent of the legisla-
ture of this State.” New York took steps to enforce this constitutional provision by
enacting a law in 1788, also retroactive to 1775, which imposed criminal sanctions
on violations of the constitutional ban on private purchases of Indian lands."®

North Carolina and Tennessee also placed Discovery principles into their con-
stitutions in 1776 and 1796, respectively. North Carolina enacted a retroactive
provision and even went far beyond Discovery powers by claiming that Indian
Nations in North Carolina only possessed real property rights if their rights had
been recognized by the colonial legislature or were recognized by the state leg-
islature in the future: “this Declaration of Rights shall not prejudice any nation
or nations of Indians, from enjoying such hunting-grounds as may have been,
or hereafter shall be, secured to them by any former or future Legislature of this
State.” In 1796, Tennessee claimed in its constitution the same Discovery sover-
eign and land rights that had existed under the royal charter granted to North
Carolina because the state of Tennessee was carved out of lands originally granted
by the Crown to North Carolina.?®

Georgia also made an express Discovery claim in its constitution. Georgia
alleged that its new status as a state and its constitution did not prevent its legis-
lature from exercising authority to “procure an extension of settlement and extin-
guishment of Indian claims in and to the vacant territory of this State [and that]
no sale of territory ... shall take place ... unless ... the Indian rights shall have
been extinguished thereto.” This provision is nothing less than Georgia claiming
the sovereign and real-property aspects of Discovery and asserting that it was the
only government that could deal with tribes and extinguish Indian title within its
territory. Georgia also recognized in this provision the vacant-country, or terra nul-
lius, element of Discovery and tribal rights in land. These constitutional provisions
demonstrate that many states assumed from their beginning that they possessed
the power of Discovery over Indians and their lands.?!

Furthermore, the laws that the new states enacted regarding Indian affairs
also demonstrated their belief that England’s Discovery power had transferred
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to the state governments. Virginia, for example, immediately took control of
Indian land sales and as early as June 24, 1776 insisted on its legislature’s right
to decide the validity of titles held by private individuals from sales by Indians.
In May 1779, Virginia responded to two years of petitions from such individuals
and from land-speculation companies who objected to Virginia’s constitutional
prohibition on Indian land sales to individuals. These parties tried to get the
state legislature to ratify the titles to the lands that individuals and companies
had purchased directly from tribes pre-1776. The state ultimately said no and
enacted the 1779 law declaring all such purchases void because they had been
conducted within Virginias territory and without the permission of the colonial
or state governments. This law expressly reaffirmed that only Virginia possessed
the “exclusive right of preemption” to extinguish Indian titles to lands within its
borders.?

Numerous other states enacted similar laws, which demonstrated the wide-
spread acceptance of Discovery, its elements, and the assumption that the states
held the preemption power over sales of tribal lands. Connecticut took control of
such sales within its borders in 1776 and banned them unless they were allowed
by the state assembly. In 1783, 1789, and 1802, North Carolina also statutorily
declared purchases of Indian lands within its borders to be void unless they had
been or were approved by the colonial or state governments, and it took steps to
control other activities on tribal lands. In 1780, 1783, 1784, and 1787, Georgia
passed laws that declared null and void any attempts by private parties to pur-
chase Indian lands. Even as late as 1798, Rhode Island tried to take total control
of Indian affairs within its state, including the purchases of Indian lands. Penn-
sylvania exercised its governmental Discovery right of preemption and otherwise
controlled Indian land purchases. All of the states also relied on the terra nullius
element of Discovery and “simply continued the old British practice of treating
traditional native hunting grounds as terra nullius, free, ownerless land.”*

Several states vigorously contended with the federal government for authority
over Indian affairs even long after the federal government was granted by the
Constitution, and had asserted by federal laws, all the Discovery and political
authority that any American government could exercise over tribes. These states
signed treaties with tribes and bought tribal lands even after a 1790 federal law
forbade such state actions. In fact, when the U.S. secretary of war warned New
York Governors Clinton and Jay that a 1795 treaty between New York and an
Indian Nation would violate federal law, the state ignored the warnings and went
ahead and concluded the treaty. New York also continued to legislate regard-
ing Indian affairs and to authorize treaties with New York tribes well into the
1820s. Other actions by New York with tribes in the 1830s led to Discovery
Doctrine cases that the federal courts had to decide and in which the courts held
such state—tribal treaties enacted after 1790 to be invalid. From the foregoing
evidence, it is obvious that state governments well understood the Doctrine of
Discovery and wanted to exercise that power over the Indian Nations and their
lands and citizens.**
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STATE COURT CASES

There are relatively few reported state court cases about Discovery issues from
the earliest days of the American states. There are, however, some intriguing cases
that demonstrate state judicial views on Discovery and its elements and that evi-
dence the battle some states waged with the federal government over the control
of Indian affairs and tribal land sales.

In 1835, long after the federal government had taken complete control over
Indian affairs and Discovery issues, the Tennessee Supreme Court was still sup-
porting state activities in this field. In Tennessee v. Forman, the state court upheld
the authority of the state legislature to extend the state’s criminal jurisdiction
into Indian country. The state court approved of this action even though it had
to expressly repudiate a U.S. Supreme Court case that had reached the exact
opposite decision just three years before. The Tennessee court instead reached
back to 1823 and the Supreme Court’s Johnson v. M'Intosh decision and expressly
relied on Discovery and its elements of first discovery, European title, limited tribal
sovereignty, religion, and conquest to hold that the state government possessed
sovereign power over Indian Nations and could impose state laws in tribal terri-
tory. “The principle declared in the fifteenth century as the law of Christendom,
that discovery gave title to assume sovereignty over, and to govern the uncon-
verted natives of Africa, Asia, and North and South America, has been recognized
as a part of the national law, for nearly four centuries.” The court also noted the
Spanish principle of “just war” and held that Americans could fight to “defend”
themselves if Indians resisted Americans moving in and taking over tribal lands.
Just like Franciscus de Victoria stated in the 1530s, the court stated that if Indians
opposed American rights to occupy tribal lands, Americans could “use force to
repel such resistance.”?

Moreover, many other state courts demonstrated their agreement with Discovery
and upheld state assertions of sovereignty and jurisdiction over tribes, the impo-
sition of state laws in Indian territory, and even the idea of royal, colonial, and
state ownership of tribal lands in fee simple. In Arnold v. Mundy, in 1821, the New
Jersey Supreme Court had to decide who owned oysters planted in a river by the
plaintiff. The case was primarily about the control of the fisheries by the English
king in the exercise of his sovereign power. But in analyzing that issue, the court
stated that “when Charles II took possession of the country, by his right of discov-
ery, he took possession of it in his sovereign capacity.” The court also stated that
the people of New Jersey had “both the legal title and the usufruct [use rights in
land] ... exercised by them in their sovereign capacity.” According to this court,
the king and later the people of New Jersey owned tribal lands because of first
discovery and possession and as part of their inherent sovereignty. The court also
relied on the Discovery idea of terra nullius, or vacant land, because this court
claimed New Jersey was “an uninhabited country found out by British subjects.”
The court totally ignored the fact that Indian Nations were living on and using this
real estate when the English arrived.?®

In 1807 the North Carolina Supreme Court defined the tribal real-property
right to be just a possessory right, just a right of occupancy and use. This describes
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exactly the definition of the Discovery element of Indian title. The Pennsylvania
Supreme Court agreed with this idea in 1813 and noted that even though the
royal charter had conveyed to William Penn the “immediate and absolute estate
in fee in the province of Pennsylvania” he had, out of good policy and justice,
“obtained the consent of the natives” by purchasing his lands from the tribes. This
court expressly relied on the well-known elements of Discovery of the limited
Indian title and preemption. The court also stated that “the king’s right was ...
founded ... on the right of discovery.” Another judge on this same case relied on
the Discovery elements of first discovery, preemption, limited Indian title, reli-
gion, and civilization when he stated that Indians could not own real property
because “not being Christians, but mere heathens [they were] unworthy of the
earth” and that the “right of discovery” had given the colony an interest that was
“exclusive to a certain extent [and brought] ... the Indian to his own market,
where, if he sells at all, the Indian must take what he could get from this his
only customer.” This statement clearly demonstrates the court’s knowledge of the
impact that the exclusive right of preemption and European title had on the prices
Indian tribes could receive for their lands when there was only one possible buyer.
The judge also demonstrated the religious and cultural bias that lurked and still
lurks today behind the Doctrine of Discovery and the discounting of the human,
governmental, and commercial rights of Indian Nations.?’

State courts understood Discovery well enough that they sometimes accurately
foretold the application and definition of its principles in advance of later more
famous U.S. Supreme Court cases. Several state courts, for example, had already
ruled on and foretold the statement in Fletcher v. Peck (1810) that states could
grant away the Discovery titles they held in Indian lands and give to non-Indians
a limited future title in Indian lands without the consent or knowledge of the
Indian Nation and even while Indians were still occupying and using the land.
In 1808, in a lawsuit between non-Indians, the New York Supreme Court con-
sidered the effect of the Mohawk Nation’s preexisting possession of land that the
colonial government had granted to a white citizen in 1761. The court refused to
address the issue of land ownership by the Nation because it considered the issue
“of granting lands in the possession of the native Indians, without their previous
consent ... a political question.... The competency of government to grant cannot
be called in question.”®

Also foretelling the Fletcher Court’s decision was the Virginia Supreme Court
in 1791 in a suit over Indian lands between Chief Justice John Marshalls fa-
ther and George Rogers Clark, the brother of William Clark of Lewis and Clark
fame. In Marshall v. Clark, the Virginia court used several elements of Discovery
to consider the issue of how Indian land titles were extinguished: “The dormant
title of the Indian tribes remained to be extinguished by government, either by
purchase or conquest; and when that was done, it enured to the benefit of the
citizen, who had previously acquired a title from the crown, and did not authorize
a new grant of the lands.” Consequently, the grant of a land title by the colonial
government, even though at the time the land was still legally occupied and being
used by Indians, was valid, and the grantee just had to wait until the government
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extinguished the Indian title by purchase or conquest. The court added that “the
Indian title did not impede either the power of the legislature to grant the land ...
[because] the grantee, in either case, must risque the event of the Indian claims,
and yield to it, if finally established, or have the benefit of a former or future
extinction thereof.” That 1791 court statement agreed exactly with how Secre-
tary of State Thomas Jefferson defined states’ Discovery rights in Indian lands in
1790, as is discussed in chapter 3, and also accurately foretold the Fletcher Court’s
statement in 1810.%

This discussion clearly demonstrates that the colonial and state governments
understood and applied the Doctrine of Discovery to exercise sovereign, com-
mercial, and real-property rights over the Indian Nations. These governments,
from their very beginnings, enshrined Discovery in their constitutions, laws, and
court cases.

AMERICAN FEDERAL LAW OF DISCOVERY

The newly created national government of the thirteen states immediately
adopted the Doctrine of Discovery. This is not surprising in light of the wide-
spread use of the Doctrine by the European, colonial, and state governments in
North America before there was a national United States government. It is also
not surprising because the exercise of Discovery powers by a national govern-
ment for the thirteen colonies had already been proposed by Benjamin Franklin in
1754 when he presented his Albany Plan for unifying the colonies. Franklin’s plan
placed all matters of Indian affairs, including “Treaties,” “peace or ... War,” “Laws
as they judge necessary for the regulating all Indian Trade [and] all purchases from
Indians ... of lands [or] mak[ing] new settlements” in the hands of the national
President-General and Grand Council.>°

In September 1774, the thirteen colonies created their first national, federal
governmental entity, the loosely organized Continental Congress, to manage their
national affairs and the struggle for independence from England. Indian affairs
were a very important aspect of political events at this time but this Congress
was primarily preoccupied with the monumental task of fighting the Revolution-
ary War. The Continental Congress did, however, deal with Indian Nations on
a diplomatic and political basis, tried to control the trade with tribes, and spent
significant time and money trying to gain their support or keep them neutral in
the War. This Congress signed one treaty with the Delaware Nation and perhaps
several others.”!

The Continental Congress quickly realized its own weakness resulting from
operating without a written constitution and without delineated powers. One
of the primary powers this Congress lacked was the sole authority to deal with
the Indian Nations. Just as Benjamin Franklin had foreseen decades before, the
central, national government, had to have the sole authority in Indian affairs.
Accordingly, in 1777 the Continental Congress drafted the Articles of Confedera-
tion, which were designed to give more governing authority, taxation power, and
especially the power of Discovery and the sole voice over Indian affairs to the
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central federal government. The Articles were ratified in 1781, and a new, more
structured, and more authoritative federal government began operation.

ARTICLES OF CONFEDERATION CONGRESS 1781-1789

The thirteen American states convened a new Congress in 1781 under the writ-
ten constitution called the Articles of Confederation. This Congress undertook
radical steps to incorporate the Doctrine of Discovery into federal law and to take
Discovery powers under the control of the central federal government. Of course,
it took considerable negotiating, compromise, and time to pry these powers from
the states.

The Articles of Confederation were designed to place the power over Indian
affairs and Discovery into the hands of the federal government. Section IX of the
Articles provided that the Congress “shall also have the sole and exclusive right
and power of ... regulating the trade and managing all affairs with the Indians.”
This language repeated the same claims of sovereign control over Indian affairs
that had been previously made by the Crown, the colonies, and the states. Regret-
tably, the states insisted on two caveats in this section that ultimately doomed the
attempt of the Articles of Confederation Congress to acquire sole control of Indian
affairs and to be the only sovereign to exercise Discovery powers. The caveats pro-
tected state authority because Article IX did not allow Congress to manage Indian
affairs if the Indians involved were “members of any of the states,” and Congress
could only manage affairs “provided that the legislative right of any state within its
own limits be not infringed or violated.” This ambiguous wording, James Madison
wrote, left the exact meaning of Article IX in “great uncertainty” as to the full
extent of federal power over Indian affairs and in effect “annul(led] the power
itself.” These caveats gave states legitimate and nonlegitimate legal arguments to
meddle in Indian affairs and to frustrate the attempts of Congress to formulate and
conduct unified Indian policies. Ultimately, this impasse led to a call for an even
stronger national government and to the creation of the U.S. Constitution of 1787
and the present-day United States federal government.*

Notwithstanding the problems that developed later, the Articles of Confedera-
tion Congress exercised its Discovery powers. In 1783, a committee of Congress
solicited the views of General George Washington and others on how best to
begin exercising its Article IX authority to control Indian affairs. Washington
answered the committee and Congress in September 1783 with a very influential
letter in which he proposed that the United States not fight tribes for land but
instead deal with them under a policy that Washington described as “the Savage
as Wolf.” Washington said that Indian lands would fall to the United States soon
enough, without bloodshed and without wasting tax dollars on military forces, as
the borders of white settlement and population naturally increased and as Indians
naturally retreated like the wild beasts and died off. Washington was also, oddly
enough, in favor of the Congress controlling all the Indian trade and drawing a
boundary line between American settlements and Indian country. Washington’s
proposals seemed out of character because he had abhorred these same ideas
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when King George III had used them in the Royal Proclamation of 1763. Now that
the United States was in charge of Discovery and dealing with the Indian Nations,
Washington thought the ideas behind the Royal Proclamation were good policies
and that the United States should control Indian affairs.*®

In another letter to Congress in June 1783, Washington demonstrated his
understanding and approval of using Discovery elements as part of his proposed
Indian strategies. He suggested that to “combat the Savages, and check their
incursions,” the United States should increase its trade with Indians because that
“would be the most likely means to enable us to purchase upon equitable terms of
the Aborigines their right of preoccupancy; and to induce them to relinquish our Ter-
ritories, and to remove into the illimitable regions of the West” [emphasis added].
Washington was suggesting that Congress enforce the United States’ Discovery
rights by controlling tribal commercial activities, taking advantage of the lim-
ited Indian title of occupancy, “preoccupancy” as he called it, and exercising its
preemption and European title rights to buy the lands when tribes were ready
to sell. He wanted the United States to exercise sovereign authority over tribes
by removing them westward at its pleasure. Washington was well aware that the
United States had just gained these Discovery powers from England for all the
lands west of the Allegheny and Appalachia Mountains to the Mississippi River by
winning the Revolutionary War. Notice that Washington called tribal lands “our
Territories.” This is the exact same Discovery principle that King George III used
in the Royal Proclamation of 1763 to describe Indian country as “our dominions
and territories.”*

The Articles of Confederation Congress readily accepted Washington’s advice,
and his proposals formed the basis for the federal Indian policy of the era. The
Congress adopted the Doctrine of Discovery with gusto as soon as it officially
ended the Revolutionary War by signing the Treaty of Paris in 1783. In this
treaty, England ceded to the United States all its property, sovereignty, and Dis-
covery claims to lands between the Mississippi River and the Appalachia and
Allegheny mountains. The moment Congress acquired these powers it adopted
Washington’s suggestions and even the precedent of the Royal Proclamation of
1763. On September 22, 1783, Congress issued a resolution stating that no one
could settle on or purchase Indian lands “without the express authority and direc-
tions of the United States in Congress assembled” and “that every such purchase
or settlement, gift or cession, not having the authority aforesaid, is null and void.”
This was nothing less than a dramatic statement by the Articles of Confederation
Congress that it, and only it, possessed and could exert the Discovery powers
and preemption rights over Indian lands and peoples. Thereafter, Congress tried
to enforce its preemption power and its exclusive sovereign power to control the
trade, Indian land sales, and all political and commercial interactions with Indians
against American citizens, states, and the Indian Nations.?

Congress also tried to take a hard line with the Indian Nations and enforce
other elements of Discovery. In 1783-1784, federal officials tried to convince
various tribes that they had lost the ownership of their lands according to the
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element of conquest since they had fought for the British in the Revolution. The
military defeat suffered by the English was not an actual military defeat of the
tribes, but the United States argued that it was a “conquest” under Discovery.
Under the definition of conquest that the U.S. Supreme Court adopted in 1823,
the Indian Nations should have lost all title and property rights to their lands.
Indians refused to accept this argument, and the United States gave it up for the
time being. England had also unsuccessfully tried this same argument in 1751
against tribes that had fought for the French. Indians argued vigorously to both
England and the United States that affairs between those countries could not
impact tribal land ownership rights.

The Articles of Confederation Congress also tried to settle with the thirteen
states the issue of which government possessed the Discovery and preemption
power over the western lands that England had ceded to the United States in
1783. The treaty with England clearly stated that England passed all of its prop-
erty rights to the United States, but at least seven states still claimed ownership
of the lands to the Mississippi River and even to the Pacific Ocean under their
royal charters. These states aggressively contested their ownership claims. In
fact, Massachusetts and New York sued each other over their land claims in a
suit that clearly reflected Discovery claims by these states because they were
arguing over “sovereignty and jurisdiction” and “the right of preemption of the
soil.” Finally, though, all thirteen states came to realize that a winner-take-all
attitude would not prevail and that it was in the best interests of all the states to
allow Congress to govern the western lands and to settle them and make them
federal territories and later full-fledged states. The states began offering their
western lands claims to Congress. Compromise and negotiation were of course
an important part of these transactions. The states agreed to transfer their land
claims if Congress assumed all the states” Revolutionary War debts and if the
proceeds from sales of the western lands would benefit all the states. It seems
obvious why ultimately all thirteen states accepted this compromise: it served
the economic interests of the federal and state governments and came at the
expense of the Indian Nations.’

In 1781, for example, Virginia offered to cede its western land claim to Con-
gress, but it took until March 1, 1784, for all the issues to be worked out before
Congress would accept the cession. Thomas Jefferson was one of the architects of
this effort. He signed the Virginia deed ceding the western lands to Congress, and
on the same day he offered a draft bill establishing federal control over the western
lands. Consequently, the question of which government would hold and exercise
the Discovery powers over Indian lands in the west was authoritatively settled.
The U.S. Congress became the governmental body with the undisputed power of
Discovery to control the western Indian lands, with the authority to buy the lands
from the Indian Nations, sell the lands to settlers, and organize new territories and
states, all in exchange for paying the state and national Revolutionary War debts.
The thirteen states agreed to transfer whatever residual Discovery power they
possessed over the western lands to Congress.*®
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The Articles of Confederation Congress began exercising that power immedi-
ately. The proposed bill to govern the western lands that Jefferson submitted with
Virginia’s cession of its western land claim became the federal Land Ordinance
of 1784 and was followed by the Land Ordinance of 1785. These acts provided
for the orderly expansion of American settlements, the creation of federal territo-
ries and territorial governments, the establishment of new American states, and
the sales of Indian lands with the profits to go to the federal government to pay
the Revolutionary War debts. Everyone’s interests were considered and accom-
modated, except for Indian property and commercial rights, which were already
largely ignored by the Doctrine of Discovery.

The final and most extensive law enacted by the Articles of Confederation Con-
gress for opening the western Indian lands for settlement and incorporation into
the union was the Northwest Ordinance of 1787. This law was designed to orga-
nize the settlement of the old Northwest Territory and to create new states. This
territory covered the modern-day states of Ohio, Illinois, Indiana, Wisconsin,
and Minnesota. The Northwest Ordinance expressly adopted several elements of
Discovery: “The utmost good faith shall always be observed towards the Indians,
their lands and property shall never be taken from them without their consent;
and in their property, rights and liberty, they shall never be invaded or disturbed,
unless in just and lawful wars.” This new law expressly recognized the elements of
Indian title and the necessity of tribal consent to sales of real property, it implicitly
exercised the federal governments exclusive preemption power, and it also
raised the specter of conquest by “just war,” which was an aspect of Spain’s and
Franciscus de Victoria’ interpretation of Discovery. It is noteworthy that this law
was also applied to the Oregon Territory by Congress in the Organic Act of 1848,
and these Discovery elements were thus applied to the Pacific Northwest.*°

Throughout this time period, the newly formed United States desperately
needed to keep the peace with the potentially hostile Indian Nations on its bor-
ders. Therefore, the Articles of Confederation Congress dealt with tribes in a dip-
lomatic and political relationship. This Congress ultimately signed at least eight
treaties with Indian tribes between 1781 and 1789—and probably many more
than eight. These treaties vividly demonstrated the adoption of Discovery by the
Congress. The elements of Discovery are well represented in the eight treaties
that we know for certain that the Congress enacted with various Indian Nations.
The clearest example is demonstrated in a 1789 treaty in which Congress agreed
with six tribes that they “shall not be at liberty to sell or dispose of [land] or any
part thereof, to any sovereign power, except the United States; nor to the subjects
or citizens of any other sovereign power, nor to the subjects or citizens of the
United States.” This is the exact definition of the Discovery real-property right of
preemption.*!

In addition, Congress exercised its preemption power to buy land from sev-
eral tribes in these treaties, to buy even more land in later treaties, and to define
the borders of lands that the United States would recognize as tribally owned.
The United States also ceded its claim to various lands it gave to some tribes.
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Moreover, the United States exercised the sovereign and commercial element of
its Discovery authority when it took “the sole and exclusive right of regulating
the trade with the Indians, and managing all their affairs in such manner as [the
United States] think proper.” Furthermore, the United States promised to take
the tribes under its protection, and the tribes acknowledged themselves “to be
under the protection of the United States and of no other sovereign whatsoever.”
These treaties mirrored exactly the colonial-era understanding of the Discovery
powers possessed by the Crown and the colonies, and they defined exactly the
Discovery elements of Indian title, preemption and European title, and limited
tribal sovereign and commercial rights.*?

The historical and legal evidence demonstrates that the Articles of Confedera-
tion Congress exercised the powers of Discovery against its own citizens and state
governments and over the American Indian people and their nations. It is also
certain, however, that this Congress could have exercised even more Discovery
authority in Indian affairs if the Articles had clearly granted Congress the sole and
exclusive power to deal with all tribes and all tribal lands and had prevented the
states from playing any role in these activities. Because of the limitations on the
federal power in Article IX, various states meddled in Indian affairs and caused
armed conflicts with some tribes because the states entered treaties with tribes to
buy land and to manage Indian affairs. These problems led many people, primarily
James Madison, to call for the formation of a new and stronger U.S. government
wherein the exclusive power over all Indian affairs and all Indian land purchases
would be placed only in the hands of the national government and would be
taken completely away from the states.®?

UNITED STATES CONSTITUTIONAL ERA

The call for a stronger federal government due to the weaknesses of the Articles
of Confederation, primarily in taxation and Indian affairs, led to a constitutional
convention that convened at Philadelphia in May of 1787. Our “Founding Fathers”
finished drafting a new constitution on September 17, 1787. It was ratified by a
sufficient number of states by June 1788 to become effective as the national gov-
erning document. George Washington and John Adams were then sworn in as the
first president and vice-president on April 30, 1789, and the first Congress under
the new Constitution met in New York on March 4, 1789. This new and stronger
national government wasted no time in appropriating to itself the full Discovery
power over the Indian Nations and in attempting to completely exclude the states
from Indian affairs.

Constitution

The drafters of the Constitution solved the problem of states meddling in Indian
affairs and interfering with the exercise of federal Discovery powers by placing the
sole authority to interact and deal with the Indian Nations in the hands of the new
Congress. In Article I, the Constitution expressly excludes states and individuals



44 Native America, Discovered and Conquered

from Indian commercial affairs by stating that only Congress has the power “to
regulate Commerce with foreign Nations, and among the several States, and with
the Indian Tribes.” The U.S. Supreme Court has interpreted this language to mean
that Congress was granted the exclusive right and power to regulate trade and
intercourse with Indian Nations and that it has plenary, or absolute, power in
Indian affairs.*

This constitutional authority to be the only entity to control commercial affairs
with the Indian Nations, which obviously included the sole power of buying
Indian lands and trading with tribes, unambiguously granted the Doctrine of Dis-
covery powers to Congress. The president and the Senate were also granted the
sole constitutional authority to control treaty making in Article VI. Those enti-
ties had the power to continue making treaties with the Indian Nations as the
United States had already been doing since 1778. The Constitution, then, incor-
porated and enshrined the Discovery power into our federal system and placed
that power solely into the hands of the national government, as James Madison
and the Founding Fathers desired.

Legislative Branch

The very first Congress under the new Constitution immediately began ex-
ercising the Discovery powers it had been granted. In the first five weeks of its
existence, it enacted four laws concerning Indian affairs out of just thirteen laws
that it enacted in that time. In 1789 the new Congress established a War Depart-
ment with responsibility over Indian affairs and appropriated money and named
federal commissioners to negotiate treaties with tribes. Most significantly, on July
22,1790, the first Congress enacted a statute that is a perfect and express example
of its Discovery power and of preemption. On that date, Congress passed the first
of a series of temporary Indian Trade and Intercourse Acts that forbade states and
individuals from dealing politically or commercially with Indians Nations and
from buying Indian lands.

No sale of lands made by an Indian, or any nation or tribe of Indians within the
United States, shall be valid to any person or persons, or to any state, whether
having the right of pre-emption to such lands or not, unless the same shall be made
and duly executed at some public treaty, held under the authority of the United
States. (emphasis added)

This act was plainly an exercise of Congresss preemption authority and
prevented states and individuals from dealing with tribes and buying Indian lands
without federal approval even if the state claimed it still held “the right of pre-
emption.” Congress could not have more expressly and clearly taken the Discovery
right of purchasing Indian lands for itself. There was no confusion in 1790 about
what this act meant. President George Washington clearly understood it because he
told Seneca Chief Corn Planter that under the 1790 act “the General Government
only has the Power to treat with the Indian Nations.... No State, nor Person, can
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purchase your Lands.” This act avoided the problems the Articles of Confederation
Congress had suffered because it erased any doubt about whether states had a
right of preemption even for tribal lands within a state’s borders. This act used the
Discovery power the Constitution had granted Congress, and Congress placed the
preemption power solely into the hands of the federal government.*

The 1790 act was only authorized for three years. It was amended slightly
several times and was reenacted as a temporary law in 1793, 1796, and 1799. In
1802 it was enacted as a permanent law. Thus, Discovery and preemption are still
enshrined in federal statutory law today.*®

The 1790 Trade and Intercourse Act also exercised Congresss constitutional
Discovery authority to regulate all commerce by American citizens and states with
Indians. The act and its later versions required persons desiring to trade with
Indians and tribes to secure a federal license, to provide a bond, and to not trade
alcohol in Indian country. In 1796, in 1799, and in 1802, Congress even required
federal passports for non-Indians to enter Indian territory. The central federal gov-
ernment was now firmly in charge of Indian affairs, the sovereign and commercial
Discovery powers, interactions between Americans and Indians, and the power of
preemption, just as King George III had tried to do in the Royal Proclamation of
1763 and just as the Articles of Confederation Congress had tried to do with its
Proclamation of 1783.

In 1795, Congress continued exercising its Discovery power over the sover-
eignty of the tribal nations by completely monopolizing all trade and commercial
interactions with tribes. At President Washington’s urging, Congress established
federal trading posts across the Indian frontier to conduct all the trade with tribes.
Washington’s rationale was that fairly priced goods and shopping at federal trading
posts would bind Indians to the United States and avoid the friction, fraud, and
problems that private traders had so often caused in the past. Congress repeatedly
renewed this bill at the suggestion of Washington and later presidents. Ultimately,
the federal government operated up to 28 federal trading posts across the frontier
from 1795 to 1822 until objections, primarily from private commercial interests,
led to the demise of the federal program.*’

Executive Branch

The Constitution created the new position of president to exercise the executive
powers of the federal government with the assistance of various executive depart-
ments and officers. President Washington formed an executive branch of four
departments with four cabinet members. The president and his cabinet were very
well acquainted with the Discovery powers that the U.S. government possessed,
and they did not hesitate to use them.

As already discussed, President Washington was well aware of the power of
preemption, was the creator of the “Savage as Wolf” federal policy that assumed
that Indian tribes would slowly disappear as American settlements expanded
and the United States purchased tribal lands, and was involved in the Articles of
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Confederation government and the drafting of the Constitution. Washington was
a key figure during the decades that the colonies became organized, won their in-
dependence, created a national governing body, and worked to take the Discovery
powers solely into the hands of the central federal government. Washington had per-
ceived that the meddling of individual frontiersmen, traders, land speculators, and
the states in Indian affairs created problems with Indian Nations and actual wars.
He ultimately came to adopt the very tactics of the English Crown and worked to
exclude these entities from Indian affairs once he was in charge of national policy.

Washington and the federal government were heavily involved in Indian affairs
in the early decades of the American republic. Dealing with tribes was the major
United States foreign policy issue at that time, and the legislative and executive
branches spent a considerable amount of time and effort on these issues. The
principles of Discovery played a large role in the daily conduct of the federal
government. As already mentioned, Washington devised the idea for the federal
trading posts to help placate Indians and keep the peace. When Thomas Jefferson
was president, he was also a strong advocate of expanding the federal trading pro-
gram to exclude the private traders and to help control and befriend the Indian
Nations through trade and commerce.

The executive branch was cognizant from the start of its preemption power
over tribes and the states. President Washington and his officers readily exercised
that power and utilized Discovery in developing Indian policies and in using trea-
ties to buy Indian lands whenever possible and to limit foreign nations, American
states, and individuals from dealing with American Indian tribes. John Adams, the
first Vice-President and second President of the United States, was also well aware
of the Discovery powers of the United States, the claim of federal dominion over
Indians, and the exclusive right to purchase Indian lands. He was cognizant of
the rights Discovery recognized in the tribal nations, including Indian titles and a
right of possession and limited ownership of their lands. These are clear examples
of the sovereign and real-property aspects of the Doctrine of Discovery at work in
the U.S. government.*®

Washington’s cabinet was well aware of Discovery. Secretary of War Henry
Knox, for example, demonstrated his clear understanding of Discovery in his con-
gressional reports and statements on the federal power of preemption and other
elements. In June of 1789, Knox stated,

The Indians being the prior occupants, possess the right to the soil. It cannot be
taken from them unless by their free consent, or by the right of conquest in case
of ajust war. To dispossess them on any other principle, would be a gross viola-
tion of the fundamental laws of nature, and of that distributive justice which is
the glory of a nation.

This statement is an accurate definition of the Discovery elements of possession,
preemption and European title, Indian title, conquest, and just war.*

The first secretary of the treasury, Alexander Hamilton, also showed his working
knowledge of Discovery. In discussions on the role of federal treaty commissioners,
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Hamilton wrote that they should “do nothing which should in the least impair the
right of pre-emption or general sovereignty of the United States over the Country
[and should] impress upon the Indians that the right of pre-emption in no degree
affects their right to the soil ... excepting that when sold it must be to the United
States.” Earlier in his legal career, Hamilton even litigated Discovery issues. In
1785-1786, he represented the state of New York in its land claim case versus
Massachusetts. The case depended entirely on which state held the preemption
power to buy Indian lands during colonial times. In preparing his case, Hamilton
created an extensive chart that documented the first discoveries and settlements
in America of the English, Spanish, and Dutch, and analyzed the English colonial
charters and the 1493 papal bull of Alexander VI. Hamilton obviously understood
the Discovery elements of first discovery, preemption and European title, Indian
title, and tribal limited sovereign and commercial rights.>

In 1790 to 1793, the first secretary of state, Thomas Jefferson, demonstrated
clearly that he also operated under the principles of Discovery and understood
fully their ramifications and the limitations they created on tribal sovereignty
and property rights. Jefferson continued these efforts during his eight years as
president. We consider in depth Jefferson’s views on Discovery in chapter 3.

The executive branch was very busy in its early years in negotiating, and the
Senate in ratifying, at least one hundred treaties with the Indian Nations between
1789 and 1823. These treaties reflected the contours of Discovery and preemp-
tion, just as did the already-discussed Indian treaties with the Continental and
Articles of Confederation Congresses in 1778-1789. The most obvious examples
of the exercise of Discovery by the Executive Branch in its first decades were
demonstrated in five treaties from 1791-1808.

Specifically, in 1791 the United States limited the sovereignty of the Cherokee
Nation by extracting a promise that the Cherokee would not engage in diplomatic
relations with any countries, states, or individuals other than the United States.
The Cherokee agreed not to enter treaties with “any foreign power, individual
state, or with individuals of any state.” Moreover, in 1794, the United States prom-
ised the Seneca Nation “the free use and enjoyment” of its reservation and that “it
shall remain theirs, until they choose to sell the same to the people of the United
States, who have the right to purchase.” Then in 1795 the United States secured
a promise from the Wyandot and eleven other tribes that when any of them de-
sired to sell their lands, they would do so “only to the United States.” In 1804 the
United States promised the Sauk and Fox Nations that it would “never interrupt”
the tribes’ “possession of the lands” and would protect the “quiet enjoyment”
of their lands against any intruders, and the United States secured a promise in
return from the tribes that they would “never sell their lands or any part thereof
to any sovereign power but the United States, nor to the citizens or subjects of
any other sovereign power, nor to the citizens of the United States.” In 1808 the
United States also secured a promise from the Osage Nation “disclaiming all right
to cede, sell or in any manner transfer their lands to any foreign power, or to citi-
zens of the United States ... unless duly authorized by the President.” In addition,
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the United States also repeatedly exercised its preemption power to buy land from
the Indian Nations. Clearly, these federal actions mirrored the specific Discovery
elements of Indian title and occupancy of land and the sovereign and preemption
rights the United States acquired under the Doctrine.”!

The Indian treaties from 1789 to 1823 also demonstrate other aspects of the
United States’ Discovery power. The United States exercised a limited sovereignty
over tribal governments by controlling all trade and commerce with them. The
United States included a provision in almost every one of these treaties in which
the tribes agreed that “the United States shall have the sole and exclusive right of
regulating their trade.” Pursuant to this authority, the executive branch occasion-
ally agreed to build federal trading posts in a tribe’s territory and often secured
promises from tribes to prevent traders without federal trading licenses from
entering their territory. The United States also requested and sometimes forced
tribes to allow the United States to build roads and postal routes across tribal
lands and to allow free passage to persons using the roads. And the United States
continued to promise to protect tribes, and the tribes acknowledged themselves
“to be under the protection of the United States of America, and of no other sover-
eign whosoever.” All of these actions were implicit and explicit acknowledgments
and exercises of the United States’ alleged sovereign, diplomatic, and commercial
Discovery powers over the tribes.”?

Moreover, as we will examine in chapter 6, the executive branch explicitly used
the Doctrine of Discovery for decades to argue its territorial claims against England,
Spain, and Russia to first discovery and ownership of the Pacific Northwest. All of
these countries relied on the elements of Discovery in these diplomatic disputes.
Spain and Russia relinquished their claims to the United States through treaties
in the 1820s, and only England and the United States continued to contest their
rights. The United States and England never really settled the legal question of
who held the superior claim to the Pacific Northwest under Discovery. The two
countries argued the subject for decades, signed two treaties to jointly occupy the
territory in 1818 and 1827, and finally in 1846 drew the dividing line between
the United States and Canada where it is today.

The foregoing facts illustrate clearly that the U.S. Constitution, the Congress,
and the executive branch utilized the Doctrine of Discovery and its elements long
before the U.S. Supreme Court adopted it as federal case law in 1823 in Johnson v.
M’Intosh. These federal entities understood the meaning of Discovery and its
elements and the legal property and governmental rights that Discovery granted
the United States over the Indian Nations and their lands and over any state,
individual, or foreign nation that tried to deal with American Indians.

THE UNITED STATES SUPREME COURT

In the early 1800s, issues regarding tribal lands, and thus Discovery and pre-
emption, slowly began to make their way onto the Supreme Courts docket.
A troubling aspect of almost all these cases was that they involved non-Indians
suing over real estate issues wherein one party had allegedly acquired its title from
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a tribe. These important cases that determined Indian land-rights issues rarely
had a tribal or Indian litigant and rarely heard any legal arguments advocating
the tribal position. The Court’s Indian law jurisprudence assumed from the start
that the Doctrine of Discovery was the controlling legal principle, and in 1823
the Court expressly embraced the Doctrine. In the nearly two hundred years
since Johnson, the federal courts have consistently applied Discovery to the Indian
Nations and the states, even up to 2005.

Pre—Johnson v. M’Intosh Supreme Court Cases

In 1810, the Supreme Court relied on the Doctrine of Discovery the very first
time it addressed Indian property rights. In Fletcher v. Peck, the Court considered
whether Georgia could enact a law granting Indian lands to private companies
and then change its mind the following year and enact another law nullifying the
first statute. The Court held that under the U.S. Constitution Georgia could not
enact the second statute and destroy the contract it had created in the first law.
In addition, the Court was briefly faced with an Indian law question whether
Georgia was “legally seised [in possession] in fee of the soil thereof subject only
to the extinguishment of part of the Indian title thereon.” That is a complicated
way of asking whether Georgia currently owned a legal interest, or a fee title,
in the tribal lands within Georgia such that it could transfer its title to others,
even while the Indian Nation was still occupying and using the land. You might
guess already that Georgia could do that under the Doctrine of Discovery, and you
would be right. That is so because the right of preemption and the other elements
of Discovery had been passed by the English Crown to Georgia in its colonial
charter.>

In answering the question, the Supreme Court reviewed the jury verdict that had
traced the transfer of title to the disputed lands from the charter granted by Charles
I1, through the Royal Proclamation of 1763 and the American Revolutionary War,
and decided that the land lay “within the state of Georgia, and that the state of
Georgia had power to grant it.” The Court implicitly and explicitly relied on the
elements of Discovery such as the rights the Crown had gained by first discovery
and that Indian lands were “vacant lands” or terra nullius. In addition, even the
dissenting judge and the arguments of the attorneys, including future president
John Quincy Adams and future Supreme Court Justice Joseph Story, all expressly
relied on Discovery.>*

Chief Justice John Marshall recognized that there were doubts about whether
Georgia could be “seised” in fee simple (considered to own and possess a title) of
lands still subject to the Indian title of occupancy and use and whether Georgia
could transfer this title while the Indian Nation was still in possession and the
Indian title was not yet extinguished. The Court, however, answered that question
clearly: “the particular land ... lie within the state of Georgia, and ... the state of
Georgia had the power to grant it.... The majority of the court is of opinion that
the nature of the Indian title, which is certainly to be respected by all courts, until
it be legitimately extinguished, is not such as to be absolutely repugnant to seisin
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in fee on the part of the state.” Thus, the Court held both that Georgia possessed a
limited kind of fee-simple title to the Indian lands, even while the lands were still
in the possession and use of the tribe, and that Georgia could transfer its title to
its grantees; the people Georgia transferred its title to took the title subject only to
the future extinguishment of the Indian title of occupancy. Georgia could grant a
sort of limited-fee title while the lands were still in tribal hands.>

Five years later, in Meigs v. M‘Clung’s Lessee, the Supreme Court reaffirmed
Fletcher that states possessed a limited fee-simple title to Indian lands even while
tribes occupied and used their lands and that states could grant their interest in
Indian lands to individuals who then had to await possession of the land subject
to the future extinguishment of the Indian right of occupancy and use. Such a
grant of Indian land would only become effective, of course, after the Indian title
was extinguished.*®

Fletcher and Meigs demonstrate the Courts implied acceptance in its early
years of Discovery and preemption to decide ownership rights in Indian lands.
It remained for 1823 and Johnson v. M’Intosh for the Court to expressly adopt
Discovery as the binding legal doctrine of American Indian law and to define the
elements of the Doctrine.

Johnson v. M’Intosh (1823)

In 1823 the Court was presented with long-anticipated questions regarding
the nature of Indian land titles, how Indian titles were extinguished, and whether
individuals could buy Indian lands. Johnson v. M'Intosh is an extremely important
case because it was the first major Indian law case to reach the Supreme Court.
It was also vitally important because it tested the ownership of all the real estate
in the United States. In fact, it is still a crucial case for modern-day American life
because an Indian title is the original link in almost all land titles in the United
States. As we will see, the decision of the Court was not a surprise after the long
history of the adoption of the Doctrine of Discovery by the colonial, state, and
federal governments we have already examined.

In June 1773, William Murray, a partner in a land-speculation company,
purchased land from Indians in what is now Illinois. Despite the warnings of local
British officials that he was violating the Royal Proclamation of 1763, Murray pur-
chased two large tracts of land from the decimated Kaskaskia, Peoria, and Cahokia
Nations. In October 1775, Murray, working for another company, bought two
more large tracts of land from the Piankeshaw Nation, land that straddled what
is now the Illinois and Indiana border. When all political attempts to get these
private land purchases ratified by the Crown and the colonial, state, and federal
governments failed, the companies turned to the federal courts in the 1820s.%”

In the meantime, the United States was carrying out its own strategy of expan-
sion and was creating new states out of the old Northwest Territory pursuant to
the Land Ordinances of 1784 and 1785 and the Northwest Ordinance of 1787.
The Northwest Ordinance was part of the compromise of the 1780s, when the
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original thirteen states ceded all their western land claims to the United States.
According to the compromise, the federal government was authorized to manage
settlement of the old Northwest, govern the new territories, and earn the profits
off the western land sales in order to benefit all the states. Pursuant to that policy,
in 1803 and 1809, the federal government negotiated treaties with the same In-
dian Nations that William Murray had dealt with in 1773 and 1775. The United
States purchased enormous tracts of land from these tribes in what is now Illinois
and Indiana. These purchases included the lands Murray had allegedly purchased
for his companies three decades before. The United States immediately began
surveying the area, opening land offices, and making land sales to prospective set-
tlers. The defendant William McIntosh purchased his land from the United States
in 1815 and received his patent, or governmental land title, in 1818.

The plaintiffs in Johnson were Joshua Johnson and Thomas Graham. They had
inherited the disputed property in 1819. They then brought an ejectment lawsuit
in federal court to remove William McIntosh from the property they claimed as
their own. McIntosh won the case in the trial court. On appeal in the Supreme
Court, Johnson’ attorneys argued in favor of the Indians’ natural-law rights to sell
the real estate they had owned and occupied since time immemorial. Even these
attorneys, however, did not think that the “savage tribes” possessed full title to
their lands. Instead, they called it a “title by occupancy” and one that was held in
common by all the tribal citizens. These attorneys argued that because England
and various treaties recognized a tribal right in the soil, and because Indians were
not English subjects, the Royal Proclamation of 1763 could not have limited the
tribes’ natural rights to sell their own lands. In contrast, McIntosh’s attorneys
argued that Indians had been uniformly treated “as an inferior race” and were not
recognized as having a permanent property interest in land or the right to sell land
to private individuals: “Discovery is the foundation of title, in European nations,
and this overlooks all proprietary rights in the natives.”®

Chief Justice John Marshall stated the issue in the case to be “the power of
Indians to give, and of private individuals to receive, a title which can be sustained
in the courts of this country.” Marshall then determined the legal rule to apply
to answer this issue. He stated that a nation or society where land is located
has to make the rules of how property can be acquired, and a court cannot just
look to “principles of abstract justice” or natural law. Instead, a court must look
to the principles of its own government. Marshall then methodically investigated
the rules of property that had been adopted in North America to see what rule
applied in Johnson. The Court examined much of the history we have already dis-
cussed as well as the law that had developed to control the European exploration
and settlement of North America. The Court noted that the legal rule for real-
property acquisitions and transfers applied by Holland, Spain, Portugal, France,
and England in North America was the Doctrine of Discovery. All these countries
“relied on the title given by discovery to lands remaining in the possession of
Indians.” The Court repeated for emphasis that “all the nations of Europe, who
have acquired territory on this continent, have asserted in themselves, and have
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recognised in others, the exclusive right of the discoverer to appropriate the lands
occupied by the Indians.” Marshall then traced the English Crowns title in Ameri-
can lands from first discovery, through grants in royal charters to the colonies, and
finally to the American states and the United States.”

From the foregoing, Marshall reasoned that the Crown had “absolute title” in
Indian lands “subject only to [the] Indian right of occupancy” and that this situa-
tion was “incompatible with an absolute and complete title in the Indians.” Since
the American states and then the United States had inherited this title, “it has
never been doubted, that either the United States, or the several States, had a clear
title to all the lands ... subject only to the Indian right of occupancy, and that the
exclusive power to extinguish that right, was vested in that government which
might constitutionally exercise it.”®

Marshall then arrived at a succinct statement of the Doctrine of Discovery,
which he alleged that all European and American governments had accepted
for acquiring land in North America: the “principle... that discovery gave title to
the government by whose subjects, or by whose authority, it was made, against
all other European governments, which title might be consummated by posses-
sion” [emphasis added]. He also stated that “the original fundamental principle”
governing American land titles and transfers of title was “that discovery gave
exclusive title to those who made it” [emphasis added].®!

It appears that the case would have been easy to decide once the Court had
agreed on this legal rule because it follows naturally from these statements that
if the discovering European government owned the exclusive title to Indian real
property, how then could tribal chiefs transfer land titles to private individuals? In
fact, Marshall stated that the case was an easy one. In light of the Discovery rule,
the Court’s answer to the issue was obvious: the purchase of land directly from
Indian Nations by private individuals did not transfer a title “which can be sus-
tained in the Courts of the United States.” Consequently, the private land specula-
tors lost out in their decades-long battle for the right to buy Indian lands directly
from the Indian Nations. The Doctrine of Discovery had triumphed over any claim
of exclusive real property rights or natural rights for Native Americans and their
tribal governments.®

The Court clearly recognized this fact and understood that under the Doctrine
Indians had lost two very important rights, without their knowledge or consent,
upon first discovery of their territory by Europeans. This was true even while
the Indian people continued to have the right to use and occupy their lands.
First, tribes lost the valuable governmental and property right of free alienability;
that is the right to sell their real estate to whomever they wished for whatever
amount they could negotiate. In addition, Indian Nations lost significant sover-
eign and commercial powers because of Discovery. They lost the political right to
deal commercially and diplomatically in the international arena with any coun-
try other than their “discoverer.” These “legal principles” would not have been
enforceable against tribes in the long run, of course, unless the Europeans and
Americans were militarily strong enough to force these provisions upon tribal
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governments. In fact, the Court recognized that the United States’ Discovery
powers had been “maintained and established as far west as the river Mississippi,
by the sword.”®

It is unnecessary to quote line after line from the opinion as the Court
reemphasized and reiterated its definition of Discovery, the rights Europeans and
Americans had gained by first discovery, and the rights the tribal nations had lost.
The following statement, though, is worth quoting as the holding of the case:

The United States, then, have unequivocally acceded to that great and broad
rule [Discovery] by which its civilized inhabitants now hold this country. They
hold, and assert in themselves, the title by which it was acquired. They main-
tain, as all others have maintained, that discovery gave an exclusive right to
extinguish the Indian title of occupancy, either by purchase or by conquest;
and gave also a right to such a degree of sovereignty, as the circumstances of the
people would allow them to exercise.

Here in a nutshell the Court explicated many of the elements of Discovery:
first discovery, occupancy and possession, preemption and European title, Indian
title, tribal limited sovereign rights, uncivilized Indians, and conquest and just
war. The European countries and later the United States claimed through Dis-
covery that they had gained “the ultimate dominion” over tribal lands and the
“power to grant the soil, while yet in possession of the natives” and to have
a power to convey “a title to the grantees, subject only to the Indian right of
occupancy.” Consequently, the United States possessed the Discovery authority
it acquired from England by the Treaty of Paris of 1783 to exercise its exclusive
preemption power to buy land from the Indian Nations in the old Northwest ter-
ritory. William Murray’s private land purchases from tribes were null and void,
and thus Johnson’s claim to own the land in dispute was rejected. McIntosh was
instead the legal owner of the property because he received his title from the
United States, which had acquired the land through the exercise of its Discovery
right of preemption.®*

It bears repeating that this 1823 Supreme Court decision determined the
validity of purchases of Indian lands by private British citizens in 1773 and 1775.
This was when the thirteen colonies were still English possessions. Thus, when
the U.S. Supreme Court invalidated those private purchases, it did so because
the Doctrine of Discovery was the controlling law in the colonial era for buying
Indian lands under international law, under the colonial common law and statu-
tory laws, and under the Royal Proclamation of 1763. The Supreme Court did not
just make up in Johnson v. M’Intosh a new legal rule that only applied from 1823
forward. No, the Supreme Court adopted Discovery as federal judicial authority
and thus ratified all the prior actions of the American colonial, state, and federal
governments in using Discovery and its elements to control the purchases of tribal
lands and the political and commercial interactions between the United States and
its citizens and the Indian Nations and their citizens.
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CASES SUBSEQUENT TO JOHNSON

The federal courts have continued to follow the precedent of Johnson v. M’Intosh,
and have enforced the Doctrine of Discovery against the Indian Nations and the
states, and have continued to recognize the federal Discovery power in hundreds
of cases since 1823. In many cases, the courts followed the Johnson holding that
Discovery gave the United States sovereign and real-property rights over tribes
and tribal lands. In other cases, the courts invalidated state actions that inter-
fered with the federal governments exclusive Discovery sovereign and preemp-
tion powers to be the only government allowed to buy Indian lands and to deal
politically with tribes.

In two very important Indian law cases in 1831 and 1832, the Supreme Court
touched on issues of Discovery and demonstrated its continued adherence to the
Doctrine. In Cherokee Nation v. Georgia, the Court had to decide whether the Cher-
okee Nation was a “foreign state” for constitutional purposes when the Cherokee
brought a lawsuit in the Supreme Court to prevent Georgia from imposing state
laws in Cherokee territory. In a fractured decision, in which six justices wrote
three opinions, all three opinions relied on the Doctrine of Discovery in their
analysis. Chief Justice Marshall clearly pointed out that under Discovery the Cher-
okee had limited tribal sovereignty and real-property rights and that this played a
significant part in his determination that Indian Nations were not “foreign” states
and could not sue Georgia directly in the Supreme Court.

In any attempt at intercourse between Indians and foreign nations, they are con-
sidered as within the jurisdictional limits of the United States.... They occupy
a territory to which we assert a title independent of their will, which must take
effect in point of possession when their right of possession ceases. Meanwhile
they are in a state of pupilage. Their relation to the United States resembles that
of a ward to his guardian.

Marshall also demonstrated that tribal nations had lost some of their interna-
tional sovereign and commercial rights under Discovery because the United States
and foreign nations considered tribes to be “so completely under the sovereignty
and dominion of the United States, that any attempt to acquire their lands, or to
form a political connexion with them, would be considered by all as an invasion
of our territory, and an act of hostility.” Marshall directly relied on several of the
elements of Discovery in making these statements.%

In even less charitable opinions, Justice Johnson relied on “the right of discov-
ery” and the sovereignty, dominion, and exclusive right of preemption granted by
international law to the first European discoverers and then to the United States as
evidence that tribes were never even considered political states. And Justice Bald-
win agreed that the case should be dismissed because tribes had signed treaties
placing themselves under the protection and commercial control of the United
States and had never been treated, Baldwin claimed, as foreign states by any
Congress of the United States because the “ultimate absolute fee, jurisdiction and
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sovereignty” in their lands had always been held, under the Doctrine of Discovery,
by the Crown, colonies, states, and later the United States. The principles of Dis-
covery played a significant part in the analysis of these three opinions.®®

The very next year, in 1832, the Court had to decide in Worcester v. Georgia
whether Georgia’s laws could apply in Indian country to criminalize activity by a
New England missionary who was living in Cherokee territory with the permis-
sion of the Nation. The Court held that the laws of Georgia could have no effect in
Indian country and were void because they conflicted with the federal Constitu-
tion, treaties, and laws that established that all relations between Americans and
Indians were the exclusive business of the federal government. In reaching this
decision, Chief Justice Marshall discussed some of the history of Discovery in the
New World and utilized its elements.

In looking back at Discovery, Chief Justice Marshall seemed to disparage the
Doctrine because he said it was “difficult to comprehend” how inhabitants of one
part of the globe could claim property rights or dominion over the inhabitants of
other places or how “the discovery of either [could give] the discoverer rights ...
which annulled the pre-existing rights of ancient possessors.” Marshall also stated
that it was “extravagant and absurd” for England to claim that its “feeble settle-
ments made on the sea coast ... acquired legitimate power by them to govern the
people, or occupy the lands from sea to sea.” He even asked, but did not address,
the rhetorical question of why explorers sailing along a coast could acquire for
European governments property and dominion rights over the native people.
Notwithstanding these concerns, Marshall and the Court clearly relied on the ele-
ments of Discovery and preemption in deciding this 1832 case. In fact, Marshall
stated five times that the Court had to face “the actual state of things” and that
the reality was that “power, war, conquest, give rights, which, after possession,
are conceded by the world.” In discussing these rights, he meant that Europe-
ans and then the United States held preemptive rights over tribal lands and held
Discovery rights vis-a-vis other countries to be the only power allowed to deal
politically and commercially with the “discovered tribal nations.” The Court even
quoted approvingly the 1823 Johnson opinion and its statement that “discovery
gave title to the government by whose subjects or by whose authority it was made,
against all other European governments, which title might be consummated by
possession.” Thus, the Worcester Court in 1832 relied on Johnson v. M’Intosh and
perpetuated the Doctrine of Discovery.®’

Another Supreme Court case worth examining, out of the dozens that have
utilized Discovery, concerned William Clark of Lewis and Clark fame. In 1839,
in Meriwether L. Clark v. Smith, the heirs of the recently deceased William Clark
appealed a case that William had originally filed to protect a deed transferred to
him by his brother George Rogers Clark. One of the defendant’s defenses was that
George Rogers Clark’s original grant was for land in Indian territory and was thus
void. The Court answered this question by looking to the colonial, state, and royal
practices of granting lands even while they were still in Indian possession, cited
its own cases of Fletcher and Meigs, discussed previously in this chapter, and held
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that the grant to George Rogers Clark was valid. “The ultimate fee (encumbered
with the Indian right of occupancy) was in the crown previous to the Revolution,
and in the states of the Union afterwards, and subject to grant. This [Indian]
right of occupancy was protected by the political power, and respected by the
Courts until extinguished; when the patentee took the unencumbered fee.” Con-
sequently, Clark had been properly granted title even though the land was then
in Indian possession and use. He would gain the “unencumbered fee” once the
Indian title, the right of occupancy, was properly extinguished by the government
with the power to do so. This power in the state and federal governments to grant
Indian lands and only later extinguish Indian titles by preemption came straight
from the elements of the Doctrine of Discovery.®®

Finally, we must note the Supreme Courts use of the Discovery elements of terra
nullius and contiguity. In 1842 the Court stated that the “English possessions in
America were not claimed by right of [military] conquest, but by right of discovery.
For, according to the principles of international law ... the absolute rights of property
and dominion were held to belong to the European nation by which any particular
portion of the country was first discovered.... the territory occupied was disposed
of by the governments of Europe, at their pleasure, as if it had been found without
inhabitants.” In 1846 the Court again noted the use of terra nullius when it stated that
“the whole continent was divided and parceled out, and granted by the governments
of Europe as if it had been vacant and unoccupied land” [emphasis added].%

Modern-Day Discovery

The most striking example of the Court applying the Discovery power in the
modern era is the 1955 case of Tee-Hit-Ton Indians v. United States. In Tee-Hit-Ton,
a clan of Tlingit Indians brought a claim against the United States for timber
the United States had cut and sold off of lands the Tee-Hit-Tons claimed. The
Federal Court of Claims held that the clan possessed original Indian title or the
Indian right of occupancy to the lands, but because Congress had never specifi-
cally recognized the Tee-Hit-Tons title to the lands, they did not possess legally
recognizable rights in the land or its timber.

The Supreme Court considered the nature of the tribes interest in the land.
The tribe argued that it had full ownership of the land, that it had continuously
occupied and used it since time immemorial with no interference from Russia or
the United States, and that Congress had enacted federal laws that recognized and
confirmed its right to occupy the land. The United States claimed that if the tribe
possessed any property interest, it was only “the right to the use of the land at the
Governments will.” The Court, in turn, stated that there was no evidence that
Congress had ever recognized or granted the tribe ownership or permanent rights
in the disputed land. Thus, the Court had to address the meaning of “Indian title”
under the principles of Discovery.”

The Court then turned the Doctrine of Discovery and Johnson inside out.
Questions regarding Indian title were “far from novel,” and it was well settled,
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the Court stated, that “after the coming of the white man,” tribes held their lands
“under what is sometimes termed original Indian title or permission from the
whites to occupy. That description means mere possession not specifically recog-
nized as ownership by Congress.” That statement is false. In contrast, Johnson and
numerous other Supreme Court cases had called the Indian real-property right
a legal right of use, occupancy, and possession and said that it was a protectable
property right, a title that was “as sacred as the fee of the whites.” Furthermore,
Congress had expressly and continually recognized in the Northwest Ordinance of
1787, in the July 1790 Trade and Intercourse Act, and in numerous treaties that
Indian lands could only be purchased by the United States when tribes consented.
The Indian Nations possessed original property rights in their lands that did not
rely on “permission from the whites” as the Tee-Hit-Ton Court incorrectly stated.”!

The Court went even further and stated, “After conquest they were permitted to
occupy portions of territory.... This is not a property right but amounts to a right
of occupancy which the sovereign grants and protects against intrusion by third
parties but which right of occupancy may be terminated and such lands fully dis-
posed of by the sovereign itself without any legally enforceable obligation to com-
pensate the Indians.” This statement is also false. First, the United States obtained
virtually all Indian lands in America by treaty purchases with tribal consent and
not by military conquest (it is a different question whether the treaties were fair
and legitimate transactions), and the Supreme Court had always recognized tribal
legal property rights because it was a title “as sacred as the fee of the whites” and
had authorized tribal legal actions to protect their rights in land.”

Six members of the Tee-Hit-Ton Court, however, obviously accepted the idea
that Indian lands had been acquired by physical military conquests that had ter-
minated the Indian title. The Court said that “every American schoolboy knows
that the savage tribes of this continent were deprived of their ancestral ranges by
force” and that even the land sales that took place were “not a sale but the con-
querors’ will that deprived [Indians] of their land.” This statement is also false
and flies in the face of the proven fact that the vast majority of Indian lands in
America were purchased with tribal consent at treaty sessions and were not taken
by military conquests.”

The Court ended its opinion with yet another false statement. The Court did
not choose, it said, “harshness” over “tenderness” toward Indians but left to Con-
gress “the policy of Indian gratuities for the termination of Indian occupancy of
Government-owned land rather than making compensation for its value a rigid
constitutional principle.” This Court ignored that it was already the law and
policy of the United States, as established in the Northwest Ordinance of 1787
and the 1790 Trade and Intercourse Act and in the United States’ entire treaty-
based land-purchasing policy with the Indian Nations, to always buy Indian
lands and only with tribal consent. Consequently, the Tee-Hit-Ton Court went far
beyond the meaning of Discovery and the holding of Johnson v. M’Intosh when
it allowed the federal government to take the Tee-Hit-Ton’s property without
consent and without paying compensation.”
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In 2005 the Supreme Court was faced with another case that potentially raised
issues of Discovery and its impact on tribal legal rights in the twenty-first century.
In that case, the Oneida Indian Nation of New York alleged that a New York
county and cities were interfering with federal Discovery powers in Indian law.
The Oneida argued that the Supreme Court was required to decide under issues
of Discovery and preemption whether modern-day land purchases made by the
Oneida Nation within its original territory brought the parcels of land back into
“Indian country” status and thus exempted them from state taxes. The federal
trial court had agreed with the Oneida Nation, reviewed the history of federal
Indian policy, including the federal Discovery power of preemption under the
1790 Trade and Intercourse Act, and held that the lands were Indian country and
were now exempt from state taxation. The Second Circuit U.S. Court of Appeals
also reviewed the history of land purchases from the Oneida Nation and state and
federal treaties and agreed that the lands the Nation had repurchased were now
Indian country.”

The U.S. Supreme Court heard the appeal. It could have decided the case based
on Johnson v. M’Intosh and Discovery, given that the Oneida Nation alleged that
its title had been improperly transferred in the 1800s when the state and federal
governments negotiated treaties with the nation in violation of the 1790 Trade
and Intercourse Act and the U.S. Constitution. Consequently, many commenta-
tors expected the Supreme Court to consider and apply the Doctrine of Discovery
to this dispute. The Court, however, surprised many people and decided the case
in favor of the New York county and cities without addressing Discovery prin-
ciples. Notwithstanding that result, the case demonstrates that Discovery issues
continue to arise in federal Indian law today.”®

The Doctrine of Discovery obviously played a major role in the legal history
of the American colonies, states, and federal governments. Discovery and its
elements were adopted and applied by European and American governments to
claim rights on this continent and to define and limit tribal natural-law rights to
their own real estate and their legal, political, and commercial rights. There is
no question that England and the other European countries that explored and
settled North America applied the international legal Doctrine of Discovery here.
There is also no question that Discovery was then incorporated into American
law, that it became a predominant feature in the law of the colonial era and
in American state and federal law, and that it has been a crucial factor in the
territorial expansion of the United States.



CHAPTER 3

>’

Thomas Jefferson and The Doctrine
of Discovery

This book focuses specifically on Thomas Jefferson for several reasons. First,
he was one of America’s primary Founding Fathers and early political leaders and
demonstrated an understanding and avid use of Discovery throughout his legal
and political careers. Second, Jefferson was the architect of the removal policy of
Indian affairs and exercised the government’s sovereign Discovery authority over
the Indian Nations. He created the idea of moving all the eastern Indian tribes west
of the Mississippi River and developed other strategies to apply Discovery policies
to the eastern and western tribes. Third, he was the motivation for the Louisiana
Purchase, an enormous expansion of U.S. territory. The Louisiana Territory was an
area that was occupied and owned by Indian Nations in which the Doctrine would
become the controlling legal principle. Fourth, Jefferson was thinking of a con-
tinental American empire early on and used the Doctrine of Discovery and other
legal and political tools to assist in this national expansion. He was well aware
of the role the Indian Nations would play in his plans. Fifth, Jefferson expressly
applied the elements of Discovery in the Louisiana and Pacific Northwest terri-
tories when he developed and launched the Lewis and Clark expedition and set
American Manifest Destiny in motion. Finally, Jefferson’s use of all the elements of
Discovery and his words and actions help us to understand how the Doctrine and
Indian land titles and sovereign and commercial rights were legally interpreted
early in our nation’ history.!

Thomas Jefferson was often immersed in Indian affairs throughout his legal and
political careers and always utilized Discovery principles. The historical record
and, most importantly, Jeffersons own words demonstrate clearly that he under-
stood the exact definition of Discovery and agreed with and operated under its
elements in his dealings with American Indians and their tribal governments. He
did so at least three decades before the Supreme Court adopted the Doctrine as
federal judicial law in Johnson v. M’Intosh in 1823. He did so, as we have already
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seen, because Discovery was the accepted law in North America for dealing with
the Indian Nations and for defining Indian sovereign, commercial, and property
rights long before 1823.

ATTORNEY THOMAS JEFFERSON

Thomas Jefferson was an attorney before he began his state and national
political careers. He practiced law full-time from 1767 to 1774 and kept very
detailed records on his cases. Authors who have analyzed these records estimate
that nearly half of his law practice consisted of disputes over Virginia land titles
and land ownership. Out of the 941 cases Jefferson handled during his legal
career, 429 of them were land-claim disputes. Indian title, tribal ownership, the
sale of Indian lands, and Discovery issues would have been intimately involved in
almost all of these cases because England and the Virginia colony recognized and
protected Indian titles at the time Jefferson was litigating these issues. He would
have known Indian rights as they were defined by Discovery. In addition, John
Adams said even as late as 1818, “There is scarcely a litigation at law concerning a
title to land that may not be traced to an Indian deed.” Lawsuits about land own-
ership in Jefferson’s time would have always raised issues of Indian title and tribal
ownership. Jefferson would have been intimately aware of Indian titles and how
those rights were defined and extinguished under the principles of Discovery.?

The land cases Jefferson handled were of two types. All of these cases involved
issues of whether the Indian title had been legally extinguished by the government
that possessed the Discovery power of preemption. His first class of cases were
called caveats. Jefferson was hired to handle 283 caveat lawsuits. Caveats were
objections or challenges to the validity of another person’s land title. His second
class of cases were called petitions, and Jefferson handled 146 of them. In these
cases, the plaintiff filed a lawsuit to request a land grant from the government.
Jefferson described the petition as a “mode of acquiring lands, in the earliest times.”
To be granted a petition for land, the colonial government must have “cleared [the
land] of the Indian title ... from the Indian proprietors.” Jefferson wrote that only
the colony and later the state of Virginia held the “sole and exclusive power of
taking conveyances of the Indian right of soil.” He knew that under Discovery
“there resulted to the State a sole and exclusive power of taking conveyances
of the Indian right of soil” and that “an Indian conveyance alone could give no
right to an individual, which the laws would acknowledge.” These statements by
Jefferson demonstrate his knowledge of the elements of Discovery. It is clear that
he understood the preemption power and that he worked with Discovery issues
nearly every day because the caveat and petition lawsuits “constituted the pre-
dominant feature of Jefferson’s law practice.™

These cases were very popular in Jefferson’s day because much of the frontier
land was held by persons who had not yet perfected their land titles by making
improvements on the land or by paying rents to the Crown. There were many titles
that were vulnerable to caveat lawsuits. Sometimes landholders even arranged for
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what is called a collusive suit, a sham lawsuit, in which they asked a friend to
challenge their deed but to purposely lose the case. This was beneficial for the
original landholder because once his deed was determined to be valid in a caveat
lawsuit, no one else could ever challenge his deed again. Jefferson handled several
of these collusive or sham suits during his legal career and he even arranged for
some collusive suits to be brought against him in 1767 to protect his ownership
of lands in Bedford, Virginia.*

Jefferson’s extensive legal experience with land claims also made him well
acquainted with the process Virginia governments had historically used to
extinguish Indian titles. Jefferson wrote about the Virginia procedures of marking
and protecting tribal claims to lands and the process for the colonial government to
grant land petitions to settlers when the land had been cleared of its “Indian title.”
Jefferson agreed with the element of Discovery that considered the unappropriated
lands in the Virginia colony to be under the control of the Commonwealth’s pre-
emption power and that held that the lands could only be sold on the authority
of the Commonwealth and were “subject to the extinguishment of Indian titles.”
He had researched this process in colonial history and land records, probably
while handling his many cases, and he had found “repeated proofs of purchase”
of Indian lands. He believed that most of the land in Virginia had been purchased
from Indians with their willing consent and not taken by force.’

Jefferson would also have been very familiar with buying Indian lands and Dis-
covery issues because he was part of a culture that lusted for land and the subject
of buying Indian lands was a general topic of his day. He had an active interest in
extinguishing Indian titles so that land could be opened for Virginia settlers. Jef-
ferson even inherited shares in a land-speculation company that had purchased
Indian land in the west. Consequently, he understood Indian title, he worked
with the subject on a daily basis, and he knew how Indian title could be legally
extinguished in colonial Virginia and how Indian lands could be legally purchased
under the Doctrine of Discovery.®

VIRGINIA STATE LEGISLATOR AND GOVERNOR

Jefferson became involved in Virginia colonial politics when he was elected to
the House of Burgesses from 1769 to 1776. He attended the 1775 Virginia state
convention and wrote at least two drafts of the new state constitution. In 1775
and 1776, he attended the Continental Congresses in Philadelphia. He was then
elected to the Virginia House of Delegates for one-year terms from 1776 to 1779
and was elected for two one-year terms as the governor of Virginia in 1779 and
1780.

Jefferson entered these offices with the extensive knowledge of Discovery and
Indian land titles and the process for extinguishing those titles that he had already
acquired while he was a law student and a lawyer. In 1776 he helped draft the
new Virginia State Constitution, in which Virginia claimed and then exercised the
Discovery power of preemption over all lands in Virginia. He was in the House
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of Delegates in May 1779 when Virginia enacted the law that declared all past
and future private purchases of Indian lands in Virginia to be null and void and
in which the state claimed the “exclusive right of preemption” over such sales.
Jefferson biographer Merrill Peterson notes that in these actions Jefferson made
his intentions about Virginia’s preemption power “abundantly clear by providing
that no purchases should be made of the Indians except by the authority of the
General Assembly and ‘on behalf of the public.” Jefferson also favored a policy
of disposing of tribal lands only “after they were cleared of the Indian titles” and
“after Indian titles were extinguished.”

In addition, in the two years Jefferson was governor, he granted about 3,000
land titles in Virginia. That is an average of more than four titles every day for two
years. The vast majority of these would have involved official questions of Indian
land ownership and the extinguishment of the Indian title. Jefferson obviously
worked regularly with Discovery issues while he was a Virginia elected official,
and he used the elements of Discovery in his everyday work. It is apparent,
then, that Jefferson’s legal and early political careers were heavily involved with
Indian land-ownership issues and that he was intimately aware of the Doctrine of
Discovery and the claims of England and Virginia to the right of preemption and
other Discovery powers over Indian lands and tribal governments.®

CONGRESSMAN

Jefferson represented Virginia in national offices several different times. He was
appointed in 1775 by the Virginia legislature to the Continental Congress, where
he took the leading role in drafting the Declaration of Independence, in which he
included several provisions that expressed American outrage at King George III
over Discovery issues.

Jefferson was elected to the Articles of Confederation Congress in 1783-1784
and was involved in the negotiations for Virginia to cede her claim to the western
lands to Congress. Virginia first offered to cede its claim in 1781, but the negotia-
tions were only concluded in 1784. Jefferson signed the deed that ceded Virginia’s
claim to Congress and immediately offered a draft bill on how the western lands
would be managed by the federal government. He was appointed to chair the
committee that worked on the bill. The issue being considered in this bill was
nothing less than the exercise by the Congress of the Discovery power over the
western lands and the sale of these lands to future settlers. The bill that he and
the committee produced became the federal Land Ordinance of 1784. This was
not his first experience, however, with managing the Discovery power over the
lands north and west of the Ohio River. In 1777-1778, he and George Mason had
drafted resolutions for the western lands to be sold to pay the public debt, and
then they drafted bills for the Articles of Confederation Congress to manage those
“waste and unappropriated lands.” As Professor Merrill Peterson noted, while Jef-
ferson was a Congressman, he worked on the question of title to Indian lands and
whether the western lands “still belonged to the Indian tribes or had fallen to the
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Americans by right of conquest.” We can see, then, that while he served in the
Congress, Jefferson was often occupied with issues of Discovery.

FIRST U.S. SECRETARY OF STATE

Jefferson served as American ambassador to France from 1785 to 1789
and played a very small part in national politics and the 1787 Constitutional
Convention during that time. George Washington appointed Jefferson to be the
first U.S. secretary of state in 1789, and he served in that office until the end
of 1793. He was now in charge of all U.S. domestic and foreign affairs and was
heavily involved with Indian policies and Discovery issues. His work and his
words continued to demonstrate graphically that he understood and used the
elements of Discovery. Jefferson utilized the United States real-property right
of preemption, the exclusive option to buy Indian lands, and the sovereign and
commercial aspects of the United States Discovery authority over tribes. In fact,
while secretary of state, Jefferson defined the Discovery powers over tribal real
property, commercial, and sovereign rights exactly as the Supreme Court would
later in Johnson v. M’Intosh (1823) and Fletcher v. Peck (1810).

Jefferson apparently never used the phrase “Doctrine of Discovery,” nor did
he use the word “discovery” as a term of art. The title “Doctrine of Discovery”
came into use only after Johnson v. M'Intosh in 1823. But this does not mean that
Jefferson did not know or use the legal principles that came to be called Discovery.
In contrast, Jefferson repeatedly discussed and utilized the elements of Discovery
to define European and Indian property, diplomatic, and commercial rights in
North America. He often wrote about the rights that first discovery granted to
European countries in North America, the power of preemption, Indian title and
rights of occupancy and use, contiguity, terra nullius, the need to civilize Indian
people, and the limits on tribal property, sovereignty, and commercial rights.

In his official opinions, Secretary Jefferson manifested his knowledge and use
of the elements of Discovery. In May 1790, for example, he was asked three
questions:

1. Did the state of Georgia possess title to Indian lands within its borders?

2. Did Georgia have the right to grant this title to non-Indians even when the Indian
title had not been extinguished and while Indians were still occupying and using the
land?

3. Could Georgia extinguish Indian title, the tribal right to occupy and use its lands?

In analyzing these questions, Jefferson started by reciting the following rule that
he said controlled the discovery of America and Georgia’s alleged rights:

If the country, instead of being altogether vacant, is thinly occupied by another
nation, the right of the native forms an exception to that of the new comers; that
is to say, these will only have a right against all other nations except the natives.
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Consequently, they have the exclusive privilege of acquiring the native right by
purchase or other just means. This is called the right of preemption, and has
become a principle of the law of nations, fundamental with respect to America.
There are but two means of acquiring the native title. First, war; for even war
may, sometimes, give a just title. Second, contracts or treaty.

This statement graphically demonstrates Jefferson’s familiarity with most of
the Discovery elements. He plainly understood European Discovery claims to
ownership over “vacant” lands or terra nullius. He stated that this was not the case,
though, in America because the lands had not been vacant but were instead “thinly
occupied” when Europeans arrived. Therefore, the Indian Nations retained a legal
title to their lands, or, as he put it, “the right of the native” formed “an exception
to [that] of the new comers.” Europeans still gained a Discovery right in the
lands, Jefferson claimed, but it was not an absolute right. Instead, the discovering
Europeans gained “a right against all other nations except the natives.” This right
was “the exclusive privilege of acquiring the native right by purchase or other
just means.” Jefferson called this power or privilege “the right of preemption.” He
knew that it was “a principle of the law of nations, fundamental with respect to
America.” He also knew that this European Discovery right of preemption could
only be used to acquire native rights of occupancy by two methods: “war; for even
war may, sometimes, give a just title. Second, contracts or treaty.”'

This remarkable statement says just about everything a person needs to know
to understand the Doctrine of Discovery. Jefferson defined most of the elements of
the Doctrine that we have been discussing; its international law origination; that
first discovery of new lands by Europeans granted property rights to the discoverer;
that native people retained property rights to occupy and use their lands; the
power of preemption and European title allegedly gained by first discovery; Dis-
covery claims to vacant lands; and that voluntary sales and conquest by “just
wars” were the only methods for Europeans to acquire the Indian title to land.

After analyzing the issues in light of this legal rule of Discovery, Secretary of
State Jefferson answered yes to question one; Georgia did possess a legal title to
the lands the Indian Nations occupied within the borders of Georgia. He described
this legal title as a future right to possess and use the lands whenever the tribal
right of occupancy and use ended. Jefferson also answered yes to question two
regarding whether a state could pass its title, this future right in Indian lands, to
other people. In answering these two questions, he accurately foretold Supreme
Court statements in 1810 and 1815 in Fletcher v. Peck and Meigs, which we have
already looked at and which defined the nature of Indian title and the state title
in this exact same manner.!!

Finally, Jefferson addressed question three: could a state extinguish the Indian
title, the tribal right to occupy, and use its lands? Georgia claimed that the colonies
and now currently the new American states possessed the power to extinguish
Indian titles. Jefferson disagreed with the second part of this argument. He
said that as part of the constitutional agreement of 1787-1789, the states had
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surrendered part of their Discovery preemption right, the power to extinguish
Indian titles, to the exclusive control of the new federal government. “The States
of America before their present union possessed completely, each within its own
limits, the exclusive right to use these two means [just war or consent] of acquir-
ing the native title ... [but] they have as completely ceded both to the general
government.”?

Consequently, Jefferson answered the questions posed to the State Department
by using the Doctrine of Discovery and the U.S. Constitution. He said that states
still possessed part of the Discovery power of preemption over Indian lands within
a states’ borders. They held the legal right to receive the occupancy and use of the
Indian lands whenever and if ever the Indian title was extinguished in the future.
States also had the right to grant that restricted and future title to Indian lands
within their borders to other persons. These people then held a future right to
receive the occupancy and use of the particular Indian land whenever and if ever
the Indian title was extinguished in the future. The exclusive power and means to
extinguish Indian titles of occupancy and use by just wars or voluntary sales,
however, had been ceded by the states to the U.S. government when the states
ratified the U.S. Constitution. The states still possessed part of the “European
title” to Indian lands within their borders, and they could make grants of that
future title in Indian lands to non-Indians. Their grantees received only what the
state owned: a limited fee title to the Indian lands, subject to the Indian right of
occupancy and use, which might last forever. States no longer possessed and could
not grant their grantees the means to extinguish Indian title by purchases or just
wars. Jefferson’s answer exactly foretold the Supreme Court’s approval in 1810 of
Georgia granting a limited and future fee simple title to its non-Indian grantees
subject to Indian occupancy and use in their lands and the determination that
such an act did not violate the rights of the Indian title.!

Jefferson reaffirmed this opinion of the Discovery elements of preemption and
Indian titles in other official State Department rulings in August 1790 regarding
claims by North Carolina and in answer to a question posed to him by the U.S.
House of Representatives in February 1793. In 1790, Jefferson repeated that the
Cherokee Indians “were entitled to the sole occupation of the lands within the
limits guaranteed to them” and that under international law “North Carolina,
according to the jus gentium [international law] established for America by universal
usage, had only a right of pre-emption of these lands against all other nations: It
could convey, then, to its citizens only this right of pre-emption, and the right of
occupation could not be united to it till obtained by the United States from the
Cherokees.” The Cherokee Nation, Jefferson wrote, “possess the right of occupa-
tion, and [North Carolina has] the right of preemption.” Thus, North Carolina
held the incomplete “European title,” and it would not become a complete fee title
until the United States extinguished the “Indian title” of use and occupancy and
joined those possessory rights with the state’s future fee title.'

In 1793, Jefferson issued an official opinion to the U.S. House regarding a
Revolutionary War veteran’s claim that Virginia had granted him Indian land
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and he now demanded occupancy. Jefferson stated that Virginia could only allot
actual possession of Indian lands after “a purchase of the Indian right ... which
purchase, however, has never been made.” The tribal “right of occupation” was
still valid since it had “never been obtained by the United States.”'®

In addressing other issues, Jefferson continued to rely on the elements of
Discovery. In 1791 he issued a report on what rights Spain had gained by the
Discovery element of conquest in relation to Indian lands and Indian titles in
Georgia. This discussion also foreshadowed the Supreme Courts statement in
Johnson v. M’Intosh that European and American governments could gain title to
Indian lands by conquest, both by military conquests in just wars and under
the element of “conquest” that was part of the general definition of Discovery. In
his opinion, Jefferson discounted Spain’s claim to lands in Georgia and Florida
because he doubted that “the possession of half a dozen posts scattered through
a country of seven or eight hundred miles extent, could be considered as the
possession and conquest of that country.” He thought these few Spanish posts did
not establish the kind of military conquest or the Discovery element of “conquest
by possession” that acquired the Indian title of occupancy and use. He also wrote
in 1791 to the secretary of war that Indians held the right to occupy their lands
independent of the states’ rights of Discovery.!©

In June 1792, Jefferson had a very illuminating conversation and exchange
of letters about Discovery with Sir George Hammond, an English diplomat.
Hammond asked Jefferson what the United States’ rights were “in the Indian
soil” in the lands east of the Mississippi River and west of the Appalachia and
Allegheny Mountains. This was of interest to the British minister because
England had ceded this territory to the United States in 1783 and because
English traders and forts were still operating in the area. Jefferson explained to
Hammond the United States’ rights and invoked many elements of Discovery
including preemption, Indian title, U.S. sovereignty over the Indian Nations in
trade and other matters, the exclusion of other governments from diplomatic
dealings with tribes, and its international law pedigree. Jefferson told him that
the United States had

Ist. A right to preemption of their [Indian] lands; that is to say, the sole and
exclusive right of purchasing from them whenever they should be willing to
sell. 2d. A right of regulating the commerce between them and the whites. Did
1 suppose that the right of preemption prohibited any individual of another
nation from purchasing lands which the Indians should be willing to sell? Cer-
tainly. We consider it as established by the usage of different nations into a
kind of Jus gentium [international law] for America, that a white nation settling
down and declaring that such and such are their limits, makes an invasion of
those limits by any other white nation an act of war, but gives no right of soil
against the native possessors. [Hammond asked if the English traders had to
stay out. Jefferson said yes].... He said they apprehended our intention was to
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exterminate the Indians and take the lands. I assured him that, on the contrary,
our system was to protect them, even against our own citizens: that we wish to
get [borders] established with all of them.!”

Jefferson also demonstrated his understanding of how Discovery limited tribal
sovereign rights when he told Hammond that it was “an established principle of
public law among the white nations of America, that while the Indians included
within their limits retain all other national rights, no other white nations can
become their patrons, protectors, or mediators, nor in any shape intermeddle
between them and those within whose limits they are.”*®

Jefferson repeated his understanding of this Discovery element several times in
1793 when Spain undertook “to espouse the concerns of Indians within our limits;
to be mediators of boundary between them and us; to guarantee that boundary to
them; to support them with their whole power.” Jefferson stated emphatically that
these “are pretensions so totally inconsistent with the usages established among
the white nations, with respect to Indians living within their several limits, that it
is believed no example of them can be produced.”

In May 1792, the American Robert Gray sailed his ship Columbia Redidiva into
the mouth of an unknown river in the Pacific Northwest. He named this river
the Columbia, after his ship. A Spanish sea captain, Bruno Hezeta, had probably
already discovered the Columbia in 1775 on one of several expeditions Spain
sent to the Pacific Northwest in the 1770s. Spain chose to keep silent about these
discoveries. It assumed, perhaps, that it could better exploit the discoveries by
keeping them secret from the world. Because of Spanish secrecy, however, it was
Robert Gray’s name that was attached to the discovery of the Columbia, it was the
name Columbia that he gave the river that was placed on the world’s maps, and
it was the United States who announced to the world its Discovery claim to the
river.?°

Thomas Jefferson was obviously aware of Gray’s discovery. He knew that the dis-
covery of the Columbia “gave the United States a claim recognized by the polity of
nations ... over the valley and watershed of the river and over the adjacent coast.”
Jefferson also knew exactly what this Discovery claim meant for the native people
who lived in this area. In 1792, for example, he instructed American diplomats
on rights that Discovery recognized in the Indian Nations: “You know that the
frontiers of [Spain’s] provinces, as well as of our States, are inhabited by Indians
holding justly the right of occupation, and leaving to Spain and to us only the
claim of excluding other nations from among them, and of becoming ourselves
the purchasers of such portions of land, from time to time, as they may choose
to sell.”?!

During Jefferson’s tenure as secretary of state, the Indian Nations grew tired of
American and European claims to their lands and rebelled against the continuous
pressure to sell lands to the United States. In February 1793, President Washington
even asked his Cabinet whether the government could legally relinquish back to
the Indian Nations some lands that they had already sold to the United States.
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In Jefferson’s notes on the meeting, he opined on the nature of the United States’
Discovery sovereign and preemption rights:

Our right of pre-emption of the Indian lands, not as amounting to any
dominion, or jurisdiction, or paramountship whatever, but merely in the nature
of a remainder after the extinguishment of a present right, which gave us no
present right whatever, but of preventing other nations from taking possession,
and so defeating our expectancy; that the Indians had the full, undivided and
independent sovereignty as long as they choose to keep it, and that this might

be forever.??

As Jefferson explained to President Washington, the Doctrine of Discovery
granted the United States a future right of preemption if Indians ever consented
to sell their lands and allowed the United States to prevent other countries from
dealing with Indian tribes within U.S. borders. According to Jefferson, the United
States held valuable property rights in Indian lands and a limited form of sover-
eignty over tribal international relationships.

The foregoing evidence that Secretary of State Thomas Jefferson understood
exactly Discovery and its elements is overwhelming.

PRESIDENT OF THE UNITED STATES

As the third president of the United States from 1801 to 1809, Thomas Jefferson
continued to expressly rely on the Doctrine of Discovery and applied its elements
in his interactions with Indian Nations and the European countries as he worked
to expand America’s borders. The Doctrine is also plainly visible in the plans
Jefferson had for the Lewis and Clark expedition. Jefferson used Lewis and Clark
to begin to exercise America’s political and commercial control of the Louisiana
Territory and to dominate the fur trade and political interactions with the tribal
nations in the territory. By 1803, he had also set his sights on the unclaimed
Pacific Northwest, the Oregon country, and on his goal for the United States to
possess that region if it could perfect its first discovery claim. Discovery and the
Lewis and Clark expedition are discussed in chapter 5.2

In November 1801, President Jefferson wrote his friend Virginia Governor
James Madison and applied issues of Discovery to a very controversial resolution
then pending in the U.S. House to move ex-slaves to areas outside the borders
of the United States. Jefferson suggested that if the proponents of this idea were
looking toward Canada, that would be a problem because that “is the property
of Indian nations whose title would have to be extinguished.” Further raising
the Discovery element of preemption, Jefferson added that the idea would also
require the “consent of Great Britain.” Jefferson also called the Canadian tribes
“the Indian proprietors” of those lands. In addition, Jefferson discussed the idea
of placing ex-slaves in the Louisiana Territory. He told Madison that while “Spain
holds [that] immense country, the occupancy ... is in the Indian natives,” and he
did not think “the Indians would sell” the land and thought that Spain “would
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not alienate [sell] the sovereignty.” In this one brief passage, Jefferson again raised
issues of Indian title, European title, land ownership, occupancy rights, the
extinguishment of Indian title, and Spain’s sovereign and preemption rights in
the areas it claimed by Discovery.*

In 1803 the United States purchased the Louisiana Territory and bought the
very sovereign and preemption rights of Discovery that Jefferson had written
about to Madison. The Louisiana Territory had been originally claimed under
Discovery principles by France because French explorers had traveled north and
south on the Mississippi River in the 1680s. France transferred its Discovery rights
in the drainage system of the Mississippi River to Spain and England in 1763.
England received France’s Discovery claim to the lands east of the Mississippi,
and Spain received it to the lands on the west. Spain transferred its Discovery
claim back to France in a secret treaty in 1800. Jefferson did not learn of this
event for certain until 1802. It worried him greatly. As is examined more closely
in chapter 4, Jefferson was content while Spain possessed the Discovery claim to
Louisiana because he thought the United States could obtain the territory from
Spain whenever it wanted. In his mind, though, it was a very different situation
if France and the aggressive Napoleon possessed it. Consequently, as soon as
Jefferson learned of the 1800 treaty passing the Discovery claim from Spain back to
France, he immediately began making plans to oppose France’s possession of the
territory. He also opened negotiations to buy the city of New Orleans from France
to ensure American use of the Mississippi River. After protracted negotiations,
France suddenly offered to sell all of Louisiana. The American negotiators quickly
agreed, Jefferson was delighted, and the Congress ultimately approved the treaty
to buy Louisiana.

The Louisiana Purchase and Jefferson’s comments and actions about the
transaction are perfect examples of Discovery principles at work. Jefferson was
not the only American politician who linked the purchase to Discovery. One
congressman, during the debate on ratifying the Louisiana Purchase treaty,
raised the Discovery elements of contiguity and civilization when he stated
that Louisiana’s boundary lines should be drawn “equi-distant” between other
European settlements “on the principle generally admitted by European nations
forming establishments in savage countries.”*

Jefferson was of course very interested in the actual borders of the Louisiana
Territory because he wanted to know the extent of the area where the United
States now owned Discovery rights. In 1804 he personally researched this ques-
tion and drafted a 40-plus page paper called “The Limits and Bounds of Loui-
siana.” This document is filled with Jefferson’s reliance on the elements of Dis-
covery as legal evidence to establish the borders of the territory. He cited the
international law precedent of the rights Europeans gained in North America due
to first discovery, and he considered other Discovery elements such as symbolic
possession, actual occupancy, contiguity, and the discovery of rivers. For exam-
ple, he relied on Frances 1685 Discovery claim on the Gulf Coast and up the
Mississippi River, which he said was established by explorers “tak[ing] possession
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. land] building and garrisoning forts.” Jefferson claimed that “from these facts
... France had formal & actual possession of the coast from Mobile to the bay
of St. Bernard, & from the mouth of the Misipi up into the country as far as the
river Illinois.” Jefferson also wrote that France had complied with “the practice
of nations, on making discoveries in America,” and this included a “principle
that ‘when a nation takes possession of any extent of sea-coast, that possession
is understood as extending into the interior country to the sources of the rivers
emptying within that coast, to all their branches, & the country they cover.” As a
result of these actual and symbolic acts of occupancy and possession, France had
“a virtual and declared possession ... [which] Great Britain ... opposed ... not on
a denial of this principle, but on a prior possession taken & declared by repeated
charters, thro’ the space of an hundred years preceding, as extending from sea to
sea.” Thus, Jefferson noted, England did not dispute that France’s actions were
valid under the elements of Discovery. England only disputed that it had already
established its Discovery claim to these areas by Cabot’s 1496 voyages, contiguity,
and the grant of charters in America from the Atlantic to the Pacific Oceans.?°

Jefferson also relied, as Spain and France had, on contiguity arguments
in deciding where the boundary of the Louisiana Territory should be marked
between the ancient Spanish and French settlements. He drew the line “mid-
way between the adversary possessions of Mobile [France] & Pensacola [Spain]”
because Discovery principles required the boundary to be “midway between the
actual possession of the two nations....” Jefferson also thought it important that
Louis XIV claimed ownership of the area and had granted letters of authority
to explorers to discover and colonize the entire region. In conclusion, Jefferson
wrote that all the waters and country “are held and acted on by France” and that
France’s “titles derived, 1. from the actual settlements on the [Mississippi] river
and it’s waters, 2. from the possession of the coast, & 3. from the principle which
annexes to it all the depending waters.”’

The intriguing part of Jefferson’s research paper is a discussion on the northwest
boundary of the Louisiana Territory. This is contained in a “PS.” called “The
Northern boundary of Louisiana.” Jefferson seems to have thought or hoped that
the Pacific Northwest might be part of the Louisiana Territory. In considering
what Jefferson wrote on this subject, one should keep in mind Jefferson’s goal
for a continent-wide American empire and his inclusion of the Northwest in
his objectives, which is further discussed in chapters 4 through 6. Admittedly,
though, it is unclear from his paper whether he thought in 1804 that the Oregon
country was part of the Louisiana Territory.

In the postscript, Jefferson argued that the country drained by the Missouri
River and its tributaries would determine the northernmost reaches of Louisiana.
He seems to argue that if there were no Spanish land claims westward of Louisiana
north of the 49th parallel (the modern-day boundary line between the United
States and Canada), the 49th parallel line would run indefinitely to the west.
Was he arguing to run the 49th parallel boundary line between Canada and the
United States as far west as the Pacific Ocean if Spain did not have any intervening



Thomas Jefferson and The Doctrine of Discovery 71

claims? Jefferson was working with imperfect geographical knowledge and a lack
of knowledge about the existence of Spanish claims for the area he was discussing.
But he was aggressive and ambitious to expand the United States borders and
to broadly interpret the boundaries of Louisiana. I read his description of the
boundaries of Louisiana with the same wide-ranging vision that I think he was
employing. It appears that Jefferson was hoping in 1804 that the Pacific North-
west was within the borders of the Louisiana Territory.?®

Notwithstanding the intriguing question about the northwest boundary of
Louisiana, we can see that President Jefferson was fully aware of the impact of Dis-
covery in the territory and the rights the United States had acquired through the
Purchase. A similar understanding on our part of the legal significance and impact
Discovery played in the Louisiana Purchase points out a common myth that most
Americans believe today and that most historians and writers repeat with regu-
larity. You have no doubt read that the Louisiana Purchase was the “greatest real
estate deal in history” because the United States paid only “three cents an acre.”
That statement is false. This is a common mistake that many, many historians and
authors have made because they do not understand the Doctrine of Discovery.
Thomas Jefferson would have known that these statements are false, and this dis-
cussion proves that point with his own words and with the facts.?

First, the Louisiana Purchase was not a real estate deal. The United States did
not buy land in the Louisiana Territory because France did not own land in the
territory. (France and Spain may have owned a few parcels of land where their
forts, trading posts, and official buildings were located, but there were very few
such sites in the territory.) Instead of real estate, the United States purchased
what France and Spain did own in the region: their Discovery claims to a limited
form of sovereign, political, and commercial power over the Indian Nations and
the real-property right of preemption. These are the very rights that Jefferson
explained European countries held in the territory under Discovery in his 1801
letter to James Madison that was examined earlier in the chapter. Do not forget
that Jefferson told Madison that the Indian nations were the “proprietors” of the
lands in Canada and the Louisiana Territory, owned the “occupancy” property
right, and had to consent to any sales of land. Jefferson wrote at least five times
that Indian tribes were the “proprietors” of their lands in the Louisiana Territory
and elsewhere.

Second, the commonly accepted myth is wrong because the United States paid
far more for the complete fee-simple title to the lands in the Louisiana Territory
than just the $15 million the United States paid France. You already know the
facts that prove this point. For roughly one hundred years after the 1803 treaty
with France, the United States struggled with the Indian Nations in the Louisiana
Territory, fought wars with some of them, negotiated treaties with most of them,
and purchased the actual land, the fee titles, and the Indian right of occupancy
and use from the “native proprietors.” The possessory fee-simple titles to the lands
in the territory cost the United States far more than $15 million. In fact, calcula-
tions show that the United States paid about $300 million to Indian tribes in the
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Louisiana Territory in treaty payments to buy the actual lands the tribes agreed to
sell. In addition, many tribes still own large portions of land today in what was
the Louisiana Territory.*

If Jefferson were alive, he would tell us that it is a mistake to assume that the
Louisiana Purchase was a real estate transaction or that the United States bought
the land in the territory for $15 million. He plainly understood what he purchased
from France. In addition to what he wrote to James Madison in 1801 about tribal
property rights in Canada and Louisiana, he demonstrated several times his
knowledge that the United States had not purchased the lands or the fee-simple
titles in the Louisiana Territory in 1803. Jefferson showed his understanding of
preemption and Discovery when he wrote Congress on February 13, 1805 about
a treaty with the Sac and Fox Nations to buy “a portion of country on both sides
of the river Mississippi.” He also sent messages to the Senate on January 15, 1808,
and to the House on January 30, 1808, that “the United States should obtain from
the native proprietors the whole left bank of the Mississippi.” It is apparent that
Jefferson knew the United States had bought France’s Discovery powers, which
included the right of preemption, a future right to buy the lands west of the Mis-
sissippi, on its “left bank.” Jefferson knew that the United States had not purchased
any real estate in the territory from France. Instead, the United States bought the
Discovery right to a limited sovereignty over the territory, the right to be the only
government the Indian Nations could deal with politically and commercially, and
the preemption right, the exclusive option to purchase the real estate whenever
the owners, the Indian Nations, chose to sell. In addition, Jefferson told Congress
the Sac and Fox treaty strengthened “our means of retaining exclusive commerce
with the Indians on the western side of the Mississippi.” Jefferson well under-
stood the Discovery powers he had purchased from France. As he wrote in 1803,
Jefferson hoped that the United States would “endeavor to procure the Indian
right of soil, as soon as they can be prevailed on to part with it, to the whole left
bank of the Mississippi,” and, as he stated in his Annual Message on November 8,
1804, to buy Indian lands, the United States had to gain the “relinquishment of
native title.” The Louisiana treaty was not a purchase of land. It was not the great-
est real estate deal in history.”!

In one particularly illuminating statement, Jefferson demonstrated his clear
understanding of Discovery and the type of land title the first discoverer gained
under the concept of “European title.” We have not yet emphasized this aspect of
Discovery very much, but the discovering Euro-American country gained only an
incomplete title to new lands that it spied, and it took symbolic possession of land
via Discovery rituals. It was not a complete fee title of ownership and possession
until the Euro-Americans extinguished the Indian title of occupancy and use and
actually occupied the land. Jefferson showed his complete understanding of this
principle when he commented to the Senate in January 1808 on the activities
of Lieutenant Zebulon Pike who had acquired Indian land on both sides of the
Mississippi River. The Senate’s ratification of the treaty purchasing the Indian title,
Jefferson wrote, would “give to our title a full validity.”?
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President Jefferson also demonstrated his use of Discovery on other occasions.
He often accurately explained preemption to tribal leaders who visited him in
Washington, DC, and in his speeches and letters to them. He repeated to chiefs
that the Indian Nations owned their lands and possessed the legal rights of use
and occupancy and that the United States could only buy their lands with their
consent and when they were willing to sell. He referred to the July 22, 1790,
Trade and Intercourse Act and explained to tribes that American law did not allow
individual Americans or states to buy tribal lands. He even gave tribal leaders
copies of the Trade and Intercourse Act. Of course, he never neglected to tell
tribal chiefs that whenever they wished to sell land, the United States was always
ready to buy.>?

Jefferson also fully understood the limited sovereignty aspect that Discovery
granted the United States and its corresponding limitation on tribal sovereignty.
Jefferson knew that the tribes in the Louisiana Territory were still sovereign
governments but that they had lost some of their governmental powers to France
and then to the United States because of the Doctrine. Five brief examples are
sufficient to support that statement. First, before the United States purchased
the Louisiana Territory, Jefferson wrote that France was “the present sovereign of
[Louisiana].” Second, after the United States purchased the territory, Jefferson ini-
tially thought that the acquisition required a constitutional amendment, and so he
drafted a proposed amendment to authorize the Purchase. In his draft, Jefferson
would have had the U.S. Constitution expressly guarantee to the Indian Nations
in the Louisiana Territory their “rights of occupancy in the soil, and of self-
government” and guarantee that the principle of preemption would apply to the
lands they actually possessed while the United States’ rights of sovereignty and
full possession of land would apply to any non-Indian lands in Louisiana.>*

In the third example of Jefferson’s understanding of the sovereign Discovery
power, he wrote privately in July 1803, very soon after learning of the Louisiana
Purchase, that the United States would occupy New Orleans and attempt to
introduce American law there but that the “rest of the territory will probably
be locked up from American settlement, and under the self-government of the
native occupants.” Fourth, in October 1803, in his Third Annual Message to
Congress, Jefferson recommended that Congress prepare to occupy and provide
a temporary government for the Louisiana Territory and “for confirming to the
Indian inhabitants their occupancy and self-government, [and] establishing
friendly and commercial relations with them.”>

Finally, in January 1804, after the United States had purchased the territory,
Jefferson amended his instructions to Meriwether Lewis in a way that demonstrated
that Jefferson clearly understood that the United States had purchased France’s
sovereign Discovery power and preemption rights in Louisiana. In this new
instruction, Jefferson explained that Lewiss mission had changed significantly
because the United States had now gained a form of sovereignty over the Louisiana
Territory tribal governments. He now instructed Lewis to proclaim American
sovereignty in the territory.
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When your instructions were penned, this new position [the Louisiana Pur-
chase] was not so authentically known as to effect the complection of your
instructions. Being now become sovereigns of the country, without however any dimi-
nution of the Indian rights of occupancy we are authorised to propose to them in
direct terms the institution of commerce with them. It will now be proper you
should inform those through whose country you will pass, or whom you may meet,
that their late fathers the Spaniards have agreed to withdraw ... that they have
surrendered to us all their subjects ... that henceforward we become their fathers

and friends. [emphasis added]>®

Jefferson correctly understood that the Indian Nations remained the occupants
of their lands and sovereign governments. But he realized that through the
Louisiana Purchase and the Doctrine of Discovery, the United States had acquired
a limited or partial sovereignty over the tribes in the territory but that this power
did not abrogate the existence of tribal governments or tribal laws.?’

Jefferson’s knowledge of another element of Discovery and his interest in
acquiring the Pacific Northwest were demonstrated in the absolute importance
he placed on Americans permanently occupying the Northwest. We know that
Discovery required a first discovering country to occupy and possess its new
discoveries within a reasonable amount of time after a first discovery to complete
or perfect the incomplete title it had gained by first discovery and symbolic
possession alone. Jefferson knew that this element would become a significant
aspect of any American claim and legal argument to the Pacific Northwest based
on Robert Gray? first discovery of the Columbia River in 1792. Actual occupancy
would also be significant in the realpolitik sense of establishing American control
in the Northwest. Thomas Jefferson was very eager for Americans to return to the
mouth of the Columbia River and perfect the American title to the region.

In December 1806, Senator William Plumer reported in his diary that President
Jefferson had expressed this very concern to him and stated his desire for an
American merchant to commence operations in the Pacific Northwest. Senator
Plumer wrote, “The President ... said, That he was anxious to have some
enterprizing merchantile Americans go on to the river Columbia & near the Pacific
ocean, & settle the land there. That they might easily engross the fur & peltry
trade with the Indians—which he conceived would soon be very lucrative—That
he believed no European nation claimed either the soil or jurisdiction.” This state-
ment shows that Jefferson was very interested in 1806 in American merchants
building permanent establishments on the Columbia River and that he tied this
possession and occupancy of the region to Discovery claims. Note that Jefferson
thought that no European country had yet claimed the soil or jurisdiction of the
region.?®

Soon thereafter, John Jacob Astor, the American fur magnate, proposed to build
a fur trading post at the mouth of the Columbia. He sought federal approval and
assistance. Jefferson was very interested in this development. He had already
been working to spread the American fur trade into the Louisiana Territory. This
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was one of the benefits Jefferson had promised Congress would result from the
Lewis and Clark expedition. Jefferson also understood the significance under
Discovery if America could establish a permanent occupation of the Northwest
before any other European government. He was of course aware of Robert Gray’s
discovery of the mouth of the Columbia in 1792, and he had personally aimed
Lewis and Clark’s expedition at that identical spot. Obviously, Jefferson was
now excited by Astor’s proposal because of the necessity that the United States
permanently occupy the Northwest within a reasonable time after claiming first
discovery. Jefferson was very eager to see an American company build the first
permanent settlement at the mouth of the Columbia. Therefore, he wrote Astor
in April 1808, “I consider it as highly desirable to have that trade centered in
the hands of our own citizens.... All beyond the Mississippi is ours exclusively.”
Note Jefferson’s claim that the United States owned the west clear to the Pacific
Ocean! He promised Astor all the help the executive branch could give him in
establishing a fur post on the Columbia.*

Ultimately, Astor sent expeditions by land and sea to the mouth of the Columbia
River and built the Astoria trading post in April 1811, at the site of today’s Astoria,
Oregon. The occupation of Astoria was a significant factor in America’s Discovery
claim and in geopolitical terms. We examine later, in chapter 6, just how significant
the permanent American post on the Columbia became in diplomatic arguments
between England and the United States over who held the Discovery claim to
this area. President Jefferson was delighted with Astoria. He came to believe that
the entire American claim to the lands west of the Rockies rested on “Astor’s
settlement near the mouth of the Columbia.” Astor’ efforts fit perfectly into the
President’s Doctrine of Discovery goal to acquire the Pacific Northwest for the
United States.*

EX-PRESIDENT JEFFERSON

Thomas Jefferson retired to his Monticello home in 1809. He continued
to comment on the American political scene for the 17 years after he left the
presidency until his death in 1826. He also continued to rely on the elements of
Discovery and to be very interested in Astoria and its importance in the expansion
of the United States and American Discovery claims to the Pacific Northwest.

In May 1812, Jefferson clearly stated that the Pacific Northwest was already
United States territory in a letter to John Jacob Astor about Astoria. Jefferson
stated that Astoria was “a great public acquisition [and] the commencement of
a settlement on that point of the Western coast of America.” In fact, he “looked
forward with gratification to the time when [America’s] descendants should have
spread themselves through the whole length of that coast, covering it with free
and independent Americans.” Jefferson was concerned that Congress had not
passed legislation to tax British goods being sold to Indians in the Northwest, an
area that Jefferson called “our country.” He also wanted Congress to support “so
interesting an object as that of planting the germ of an American population on
the shores of the Pacific.”*!
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By 1813, Jefferson was getting even more excited about Astoria: “I view it as
the germ of a great, free, and independent empire on that side of our continent,
and that liberty and self-government, spreading from that as well as this side, will
insure their complete establishment over the whole.” Jefferson thus saw the Dis-
covery element of contiguity as demanding, and the magnet of Astoria as pulling,
American expansion toward the Pacific Northwest.*

By 1816, Jefferson was positively ecstatic about Astoria and its significance to
an American Discovery claim to the Northwest. He wrote, “If we claim [the Pacific
Northwest], it must be on Astor’s settlement near the mouth of the Columbia, and
the principle of the jus gentium [international law] of America that when a civilized
nation takes possession of the mouth of a river in new country, that possession
is considered as including all its waters.” Here we see Jefferson again using the
Discovery elements of international law, first discovery, actual occupancy and
current possession, the contiguity principle of finding new rivers, and the rights
of “civilized countries” over the lands of indigenous people.*?

Thomas Jefferson’s own words and actions over a 60-year time span demon-
strate beyond doubt that he understood and operated by the legal principles and
elements of Discovery and preemption in dealing with Indian Nations and in
working to expand the territory and power of first Virginia and then the United
States. It is clear from the foregoing evidence that Jefferson knew and utilized this
international law Doctrine throughout his entire legal and political careers.



CHAPTER 4

>’

Thomas Jefferson, Manifest Destiny,
and the Indian Nations

Thomas Jefferson looks to us today to have been a kind and gentle man of
books and letters, a man of the Enlightenment Era primarily interested in science,
politics, history, and literature. He also appears to have had enlightened and pro-
gressive views on Indian people, tribal governments, and Indian property rights.
Yet he was also one of the most aggressive and strategically expansionist presidents
who ever held the office. Jefferson was eager to expand America’s borders, power,
and influence, and he utilized every strategy he could devise to promote those
aims. He knew, as did almost every other American of his time, that American
territorial expansion could only come at the expense of Indian Nations and tribal
property rights. The apparent contradiction or dichotomy between his stated
views on Indians and his actual conduct undermines the viewpoint of Jefferson
as a man of peace and benevolence and as the author of that famous line from
the Declaration of Independence, “All men are created equal.” His actual conduct
informs our understanding today of his real views of Indians, their governments,
and their legal and natural rights.

There is no confusion about the fact that Thomas Jefferson was an ardent
expansionist. His words and conduct during his entire political career dem-
onstrated a strong desire to expand the borders of the United States. Although
Jefferson never used the words “Manifest Destiny,” there is no question that he
fully supported the idea that it was America’s destiny to overspread and control
the North American continent from coast to coast and even beyond. We see in his
own words and actions that he worked diligently and often in a Machiavellian way
to promote American expansion.

On a personal level, Jefferson held an almost idealized or romantic view of
Indians and their governments. He spent a significant amount of time studying
Indians during his lifetime and planned on spending a major part of his retirement
studying Indian languages and the question of the origination of Indians. Here we
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examine this work and his views that Indians were the equal of white Americans
and that they possessed the best forms of government in the world. Jefferson
said that he wanted this race of people to be assimilated and incorporated into
American society and life, and he even wrote that Indian and white blood would
mix together. That was surely an enlightened view in the early 1800s.

Jefferson’s actual plans, though, for Indians, the Indian Nations, and their
property rights and his real life actions in carrying out these strategies stand in
stark contrast to his idealistic words. There is such a chasm between what he said
about Indians and what he did to them that we can hardly fathom this contradic-
tion today. The ultimate problem was that the Indian Nations stood squarely in
the way of his expansionist dreams for America. Jefferson knew this, and he did
not hesitate to do something about it. We will see that as early as 1802-1803, he
was developing and planning a policy for Indian removal. Removal was the idea
that all the eastern Indian Nations had to move west of the Mississippi River to
make room for the inevitable expansion of the United States and the American
people. The federal policy of removal is most often blamed on President Andrew
Jackson in the 1830s. We have already seen that George Washington first visual-
ized this idea—that Indians would just disappear as an obstacle to American
expansion—and called it the “Savage as Wolf.” We see in this chapter that Jefferson
was actually the first person to formulate an official federal policy of removal, the
first to set it in motion, and the first to start removing tribes west of the Missis-
sippi. We will also see that Jefferson called for the extermination of any Indians
or tribes that dared to oppose his expansionist policies and dared to defend their
homelands and cultures from being overrun by the United States. So much for the
kind and gentle man of the Enlightenment!

Finally, in this discussion we briefly dabble in amateur psychoanalysis and con-
sider Jefferson’s motivations and objectives in light of the extreme contradiction
between his idealistic views of Indians and his dictatorial, strong armed tactics in
destroying their cultures and lives and moving them out of the way of American
expansion. Was he a hypocrite or a liar, or was he just being a “politician” in the
worst meaning of the word (saying one thing to satisfy or fool certain groups while
really planning to do another)? Was he just appeasing American consciences in
claiming to work toward assimilation and the best interests of Indians, or did
he perhaps really delude himself that he was acting consistently with his stated
views?

JEFFERSON’S VISION OF AMERICAN MANIFEST DESTINY

Thomas Jefferson was an aggressive expansionist and worked to increase the
limits of American territory throughout his entire political career. Although the
phrase “Manifest Destiny” was apparently unknown to Jefferson, he worked for
and believed in the idea that the future expansion of American territory was guar-
anteed. For example, he stated in his first inaugural address in 1801 that America
was a “rising nation ... advancing rapidly to destinies beyond the reach of mortal
eye.” He became so identified by his work to create an American empire that
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various historians have said that his “imperial aspirations ... were ambitious”
and that he “was determined to make the United States an imperial contender.”
Jefferson has also been called “perhaps the greatest expansionist” of all the Found-
ing Fathers and “a fervent advocate of American expansion.” Joseph Ellis stated,
“For Jefferson more than any other major figure in the revolutionary generation,
the West was America’s future.”

Some historians, however, have read Jefferson’s words on expansion to mean
that he was not interested in the United States getting larger but that he really
just desired the growth of American-style democracy into other countries and
regions. Jefferson did express sentiments that can be interpreted this way. He said
that he wanted to see an “Empire of Liberty” expand across the North and South
American continents. That of course does not mean the “empire of liberty” had
to be just within the U.S. borders or extended by the U.S. government. In 1801,
for example, Jefferson wrote James Madison that he expected the United States
or at least the descendants and governmental structures of the original thirteen
states to spread over the entire North and South American continents. “However
our present interests may restrain us within our own limits, it is impossible not
to look forward to distant times, when our rapid multiplication will expand itself
beyond those limits, and cover the whole northern, if not the southern continent,
with a people speaking the same language, governed in similar forms, and by
similar laws.” Furthermore, in 1804, in discussing the Louisiana Purchase, Jeffer-
son wrote about America’s expansion across the Mississippi River and whether the
east and the west sides could remain one nation in this great expanse of territory.
“Whether we remain in one confederacy, or form into Atlantic and Mississippi
confederacies, I believe not very important to the happiness of either part. Those
of the western confederacy will be as much our children and descendants as
those of the eastern, and I feel myself as much identified with that country, in
future time, as with this.” Finally, in 1813, Jefferson wrote John Jacob Astor about
Astoria, the American outpost on the Pacific Ocean, “I view it as the germ of a
great, free, and independent empire on that side of our continent, and that liberty
and self-government, spreading from that as well as this side, will insure their
complete establishment over the whole.”

I agree that a conservative interpretation of these statements can make it sound
like Jefferson was not so interested in the expansion of the United States per se but
just in an altruistic objective of seeing human freedom and liberty and the benefits
of American democracy spread far and wide. But I do not read Jefferson as being
either that meek or that altruistic. We address the subject of his actual motivations
and objectives more closely in the concluding part of this chapter, but I think
the facts show that Jefferson was aggressively planning and acting to dramati-
cally increase the landmass of the United States. I think his moderate statements
that America’s sons and daughters would people these new democracies in North
and South America, if they spun off from the original thirteen states, were either
smoke screens to hide his real intentions—political “spin” if you will—or just
fall-back positions, an example of Jefferson being careful in expressing out loud



80 Native America, Discovered and Conquered

his actual agenda. In reality, Jefferson’s other statements and his actual conduct
demonstrate that he wanted America’s territorial borders to be enlarged and that
he worked aggressively to reach that goal.

In contrast with the meek and unambitious Jefferson, there is an enormous
amount of evidence of an aggressive, expansionist Jefferson. In 1809 he wrote
President James Madison about the U.S. Constitution: “no constitution was ever
before so well calculated as ours for extensive empire.” Even as early as 1786,
Jefferson saw the thirteen states as the seed for populating North and South
America. “Our confederacy must be viewed as the nest, from which all America,
North and South, is to be peopled.” That was a very aggressive opinion given that
indigenous peoples and various Spanish colonies already inhabited much of the
area Jefferson was talking about.?

Jefferson continued his theme of U.S. expansion in his first inaugural address
on March 4, 1801, because, as already quoted, he saw proof of god’s will and
the inevitability of America’s growth in this “rising nation” that was “advancing
rapidly to destinies beyond the reach of mortal eye.” He also raised the idea of
divine inspiration because he was already looking beyond the frontier settlements
toward the west as America’s future because he thought that America “possess[ed]
a chosen country, with room enough for our descendants to the thousandth and
thousandth generation ... [and] an overruling Providence [that] ... delights in the
happiness of man.” And, by 1812, Jefferson “looked forward with gratification to
the time when” the entire Pacific Coast would be populated “with free and inde-
pendent Americans.”

Jefferson did more than just talk about American expansion. He worked
vigorously to acquire the territory of North America for the United States. For
example, in 1802, his administration signed a compact with Georgia to remove
the Cherokee Nation from the state as soon as possible. This agreement was
reached despite federal treaties with the Cherokee guaranteeing them their lands.
Jefferson obviously planned on terminating the Indian title and handing Cherokee
lands to Georgia as soon as he could.

Moreover, in 1803, President Jefferson dispatched the Lewis and Clark expedi-
tion. The expedition is an excellent example of the president’s Manifest Destiny
goal to extend Americas borders across the continent. In fact, Jefferson had
attempted three other times to send expeditions to the Pacific Northwest. He well
understood the geopolitical and commercial value of the land and assets in the
Northwest. But he was also anxious to explore this area to establish an American
presence for Discovery purposes as well. He was, after all, the Secretary of State
in 1792 when Robert Gray found the mouth of the Columbia River. Jefferson
understood the commercial and political potential of a route across the continent
and the value of controlling the very lucrative fur trade. The Lewis and Clark
expedition demonstrated Jefferson’s desire to have the United States cross the
continent and gain control of the Louisiana Territory and dominate the trade and
political interactions with the Indian Nations in the territory. The expedition was
also targeted at the mouth of the Columbia River—the very spot that Gray had
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discovered in 1792. This demonstrated that Jefferson also had his sights set on
the unclaimed Pacific Northwest and the goal that the United States could possess
that region if it could perfect its 1792 first discovery claim. The Lewis and Clark
expedition was a crucial part of those Jeffersonian goals and was the physical
manifestation of Jefferson’s ambitions for a continental American empire.”

If it is incorrect to say that Jefferson was thinking of America expanding across
the continent, what was his motivation in sending Meriwether Lewis to the mouth
of the Columbia River on the Pacific Ocean? Is it not too much of a coincidence
that Jefferson sent Lewis and Clark to the identical spot where Robert Gray first
discovered the Columbia River? We will discuss the expedition and Discovery in
detail in the next chapter. For now, suffice it to say that Jefferson had the ambi-
tion to gain more territory for the United States when he aimed Lewis and Clark
at the Northwest.

Just after Meriwether Lewis headed for the Pacific Northwest in June 1803, the
news arrived in Washington, DC, that France had agreed to sell the Louisiana Ter-
ritory to the United States. This act doubled the size of the United States. Jefferson
gained congressional approval for the Louisiana Purchase even though he thought
he had violated the Constitution because he did not believe it provided authority
for the federal government to increase American territory. He personally drafted
and proposed to his Cabinet a constitutional amendment to give the government
the authority to buy the Louisiana Territory. His Cabinet prevailed on him to keep
his amendment and his doubts about federal authority quiet. Ultimately, he aban-
doned his constitutional scruples and his usual strict construction of the Constitu-
tion and pushed the Louisiana Purchase Treaty through the Congress even though
he wrote that he had “done an act beyond the Constitution.”

Long before the Louisiana Purchase, Jefferson demonstrated his intent that it
was the destiny of the United States to possess the Louisiana Territory and to
expand westward to the Oregon country. He was happy in fact to allow the ter-
ritory to stay in the possession and control of Spain until the United States was
ready to take the area. As early as 1786, he wrote about the territory and its future
American ownership: “We should ... not ... press too soon on the Spaniards. [The
Louisiana Territory] cannot be in better hands. My fear is that [the Spanish] are
too feeble to hold them till our population can be sufficiently advanced to gain
it from them piece by piece. The navigation of the Mississippi we must have.”
Jefferson historian Joseph Ellis wrote that this strategy “conveniently bided time
for the inevitable American sweep across the continent.””

Just as Jefferson feared, Spain did not hold onto Louisiana until the United
States was ready to take it. In a secret treaty in 1800, Spain ceded Louisiana to
France and Napoleon. Jefferson did not hear of that agreement until probably
May of 1801 and did not know of it for certain until well into 1802. The sale
to France was a disaster for the United States. Jefferson was furious. He feared,
correctly, that Napoleon would send troops to occupy the territory and block
U.S. expansion westward. In fact, Napoleon did send a 10,000-man contingent
to Louisiana, but they were sent first to Santo Domingo to quell a slave revolt.
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None of the French troops survived that island. In the interim, Jefferson was so
worried by the French possession of Louisiana that he talked of an alliance with
England, and some historians allege he even purposely leaked a private letter to
French officials that French possession of Louisiana would lead to war between
the United States and France. Jefferson wrote in 1803 that Louisiana was the one
spot on the globe that whatever country possessed it was the enemy of the United
States This had been tolerable while feeble Spain held Louisiana, but it was not
acceptable when aggressive and strong France held it. So much for the image of a
meek, antiexpansionist Jefferson.®

Once these potential problems disappeared with the American purchase of the
territory, Jefferson began vigorously arguing about the boundaries of Louisiana
with Spain. He argued for a broad reading of the limits of the territory in his 1804
paper called “The Limits and Bounds of Louisiana.” In the last chapter we consid-
ered this pamphlet and its extensive use of Discovery elements. Here, we are only
interested in the document’s evidence of Jefferson’s views on American Manifest
Destiny and territorial claims. In this paper, Jefferson put forward the factual evi-
dence that supported his claim that Louisiana included parts of present-day Texas
and Florida. We also observed in the last chapter how Jefferson vaguely claimed
that Louisiana even included part of the Pacific Northwest. Some members of the
House of Representatives agreed with this idea. In an 1804 House Report, which
several historians think Jefferson had a hand in, the Committee of Commerce and
Manufactures reported that it believed the Louisiana Territory “to include all
the country which lies to the westward between that river [the Mississippi] and
the great chain of mountains [the Rockies] ... and beyond that chain between the
territories claimed by Great Britain on the one side, and by Spain on the other,
quite to the South Sea.” Consequently, besides parts of Texas and Florida, many
persons, perhaps Jefferson included, believed as early as 1804 that the Louisiana
Territory included part of the Pacific Northwest. Several historians allege that cer-
tainly no later than 1808, Jefferson believed that was so. Donald Jackson, a Lewis
and Clark and Jeffersonian historian, also argues that negotiations the Jefferson
administration held in 1808 with England on the Canadian—U.S. border in the
Midwest demonstrated an American claim that the Louisiana Purchase included
land on the Pacific coast.’

Notwithstanding President Jefferson’s views on the boundaries of Louisiana,
there is ample evidence that he was actively working to expand America’s western
border to the Pacific Ocean. In 1806, Jefferson told a senator at a White House
dinner that he hoped an American merchant would go to the Columbia River
and engage in the fur trade. Plainly, he was thinking of solidifying America’s first
discovery claim to the Columbia region by permanently occupying it and thereby
making the area part of the United States. Jefferson was also no doubt thinking of
Meriwether Lewis’s recent September 1806 letter in which Lewis wrote the presi-
dent that the United States would “derive the benefits of a most lucrative trade” if
it could build a fur trading post on the Columbia. Lewis also told a congressman in
1806 that the establishment of a trading post at the mouth of the Columbia would



Thomas Jefferson, Manifest Destiny, and the Indian Nations 83

be the most important result of his expedition. Jefferson must have agreed with
Lewis. He more than anyone realized the significance of such a venture to Discov-
ery, Manifest Destiny, and American expansion. Therefore, Jefferson encouraged
John Jacob Astor in 1808 to build a trading post on the Columbia and told Astor,
“All beyond the Mississippi is ours exclusively.” In 1812 he wrote Astor that the
Pacific Northwest was “the Western coast of America” and “our country.” By 1816,
Jefferson sounded convinced that the trading post Astor had built on the Colum-
bia in 1811 had established the United States’ Discovery claim and ownership of
the Pacific Northwest because he wrote that the U.S. “claim [to the Northwest]
must be on Astor’s settlement near the mouth of the Columbia.”!°

Jefferson no doubt dreamed of an American Empire of Liberty that would spread
due to the persuasive appeal of democracy. But he was also interested in expand-
ing American territory by military force. During the War of 1812, the ex-president
made even more widely known his aggressive expansionist views. He wrote several
times that he hoped the United States could gain Cuba and East Florida in the
war. He also wrote Secretary of State James Monroe in 1813, encouraging a U.S.
invasion of Canada. Moreover, by 1817, he wanted Texas. Jefferson was not alone
in these dreams of expansion. Many other politicians and citizens were just as
ambitious. The War of 1812 was partially motivated in fact by American dreams
of territorial expansions in the west, north, and south. One historian has stated
that the War of 1812 was “the first general appearance of the idea which later
received the name of ‘Manifest Destiny.’ Although enthusiasts like Jefferson had
dreamed years before of a nation destined to embrace the continent.”"!

Thomas Jefferson and American Manifest Destiny. It is certainly correct to link
that person with that idea. Jefferson’s vision for America was as large as the North
American continent, and he took active and aggressive steps to make his vision
come true. Some readers, however, might remember vague statements Jefferson
made about the need to keep the American republic small to succeed as a unified
nation. But that grandiose dreamer, the expansionist Jefferson, certainly thought
differently about that subject by 1817, if he ever really thought that the United
States had to remain small. In that year he wrote, “we shall proceed success-
fully for ages to come; and that, contrary to the principles of Montesquieu [who
believed republics had to stay small to succeed], it will be seen that the larger the
content of country, the more from its republican structure, if founded, not on
conquest, but [on] principles of compact & equality, my hope of it’s duration is
built much on the enlargement of these resources of life going hand in hand with
the enlargement of territory.” Some historians think that Jefferson never believed
in a need to keep the United States small but that he made those statements to
placate his opponents and to justify the Louisiana Purchase. By 1817, Jefferson
was publicly arguing that the larger the country was, the safer the democratic
republic would be. Bigger was better. A larger country and a large population
would reduce, he said, regional differences and the risk that such squabbles could
fracture the country. This exact argument was used to support Manifest Destiny
in later years.!?
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Historians have recognized Jeffersons ambitions for an American empire.
Reginald Horsman connected Jefferson’s aggressive actions with the later-named
policy of Manifest Destiny. “The sense of ‘Manifest Destiny,” of moralistic expansion,
is plainly evident in Jefferson’s Indian policy.” Jefferson biographer Merrill Peterson
agreed and stated that Jefferson had a vision of an “expanding continental empire
... as the Americans took possession of a nearly vacant continent. There were, in
fact, almost no limits to his dreams of expansion.” And, finally, Professor James
Ronda stated that Jefferson’s vision “made empire not only possible but somehow
almost predetermined.”?

Who would have thought it: scholarly, educated, man of the Enlightenment,
President Thomas Jefferson—an aggressive empire builder, the first emperor of the
American Empire? This leaves us with a question, however: where did Jefferson
think American Indians and their governments and their political, human, and
property rights would fit into this continental wide American empire?

JEFFERSON’S IDEALISTIC VISION OF INDIANS

Jefferson had a significant amount of experience with Indian people, cultures,
and governments. Most of his public writings on these topics sound very enlight-
ened for his time, and they seem positive and hopeful for the future of Indians in
America. We will try to understand his enlightened viewpoint in comparison with
his aggressive stance on American expansion. We also look closely in the next
section at his actions and his private words in regard to Indians and the Indian
Nations.

Jefferson grew up in an era when Indian Nations were feared opponents. He
was very aware of the French and Indian War in 1754-1763 when he was 11 to
20 years of age. He was also exposed to other armed conlflicts between colonists
and Indians during his life. Yet he was able to maintain what looks like a very ad-
mirable interest in and opinion of Indians and the tribal nations despite the often-
adversarial relationship of the Indian Nations and the thirteen colonies/states.

In 1762 Jefferson heard a speech by an Indian chief who was on his way to
London. Jefferson was quite taken with his eloquence and message. He also wrote
about groups of Indians who returned to his local area to visit the graves of their
ancestors, as Jefferson surmised. Perhaps these events started his lifelong aca-
demic interest in Indians. For example, he very methodically excavated an Indian
burial mound near his home. He was also very interested his entire life in the
question of where Indians had come from. He and John Adams exchanged letters
in their old age on this subject in 1823. Jefferson thought he could answer this
question by studying tribal languages. He had thus gathered vocabulary lists of
common words from each tribe that he could. By 1805, he said that he had long
studied Indian languages and thought he had vocabulary lists from all the Indian
Nations east of the Mississippi. One of the duties he gave Meriwether Lewis was
to gather these vocabularies from every tribe he encountered on his expedition.
Jefferson had about fifty of these lists by 1809. He had already done some work
tabulating and comparing the lists when he retired from the White House, and he
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hoped to spend a significant amount of time studying these languages during his
retirement and to publish his findings. Regrettably, a trunk with his life’s work
on this subject and all his vocabulary lists was stolen when Jefferson was moving
home to Monticello.'*

We have already seen the vast experience and knowledge Jefferson had gained
about Indians, the tribal nations, and their land rights and so on while he was
an attorney and politician. He was also quite knowledgeable about tribes he had
not yet even encountered. When he dispatched Meriwether Lewis, for example,
he sent along a metal corn grinder as a gift for the Mandan Nation because he
was well aware of that nation’s extensive agricultural pursuits. He also instructed
Lewis in general about how to deal with Indians, and he specifically understood
the importance of the Teton Sioux and directed Lewis to make them the friends
of the United States. Moreover, while he was president, Jefferson met with many
visiting groups of tribal leaders. He also requested that Lewis arrange for chiefs
to visit Jefferson in Washington, DC. Jefferson gave speeches to these visitors and
sent a few letters to tribal leaders and called them his brothers and children. In
these speeches to tribes from the Louisiana Territory, Jefferson delivered the mes-
sage that the French and the Spanish had left and that now the United States was
their neighbor and friend. In 1804 and 1806 Jefferson told Osage chiefs, “We hope
you will have no cause to regret the change.” He told them that they were now
one family and that Indians had things Americans wanted and Americans had
items Indians wanted. Jefferson said, “We take you by your hand and I become
your father.” All the United States wanted, apparently, was the friendship and the
commerce of the Indians.'®

Jefferson also made several strong statements about his understanding of the
humanity of Indian people. In contrast to his belief that American slaves were
inferior to whites, Jefferson wrote “I believe the Indian, then, to be, in body and
mind, equal to the white man.” Once he qualified this statement and said they
were the equal of whites in an uncultivated state. In his one book, Notes on the
State of Virginia, he defended Indians against the charge of a European writer
that America produced only weak people. Jefferson also apparently admired tribal
governments. He proclaimed that Indians had the best form of government: none.
This shows that his knowledge was imperfect because no group of people can live
together and manage their affairs and keep order on a national and international
level without governing organizations and procedures. Indian people in Jefferson’s
era had their own governmental structures and organizations.'®

Jefferson also wrote and spoke of his expectation that American Indians would
assimilate into American society and would become civilized, educated, and just
like white citizens. He wrote to an American agent working with southern tribes
in 1803 that the best outcome for Indians would be “to let our settlements and
theirs meet and blend together, to intermix, and become one people. Incorporat-
ing themselves with us as citizens of the United States, this is what the natural
progress of things will, of course, bring on, and it will be better to promote than to
retard it. Surely it will be better for them to be identified with us, and preserved in
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the occupation of their lands.” In an 1807 letter, President Jefferson wrote that the
United States wanted to help Indians to ameliorate their poor conditions. “They
are our brethren, our neighbors; they may be valuable friends, and troublesome
enemies. Both duty & interest then enjoin, that we should extend to them the
blessings of civilized life, & prepare their minds for becoming useful members
of the American family.” Apparently, he hoped that Indians would become like
his beloved hardworking “yeoman farmers,” tilling a small patch of land to sup-
port their families. This shows another gap, either intentional or accidental, in
Jefferson’s knowledge because most of the Indian groups in the eastern part of
North America, and in many other parts, were already in essence “yeoman farm-
ers” when Europeans arrived on this continent. Most American Indian Nations
supported themselves by agriculture before they were ever exposed to European
or American methods of farming.!”

One of Jefferson’s most surprising statements was his expectation that the
assimilation of American Indians into American society would lead to the mixing
of red and white blood—something that he did not approve of for black and
white Americans. In his era, that was a bold and forward-looking idea. One has to
wonder if he really meant these statements. Apparently, although Jefferson hoped
Indians would survive, he thought that could happen only if they became American
citizens and lost their tribal cultures, religions, economies, and ways of life.

JEFFERSON’S ACTUAL CONDUCT TOWARD INDIANS

Jefferson’s actions regarding Indian people and governments contradicted his
gentle and enlightened words. He greedily pursued his goal of acquiring all the
Indian lands he could for the United States, and as fast as he could. He developed
and pushed programs for removing Indians west of the Mississippi to get them
out of the way of the advancing American state and society and in violation of his
own stated goals to civilize, educate, and assimilate Indians into white society.

Acquiring Tribal Lands

The one thing Thomas Jefferson really wanted from Indian people was their
land. There was no ambiguity in his actions and in most of his words about
his greed for Indian land. Professor James Ronda stated that Jefferson made the
acquiring of tribal lands “the central feature of federal Indian policy.” He used
every tactic he could to force tribal land sales.'®

Under the Doctrine of Discovery and Jefferson’s understanding, the only way
for the United States to gain Indian lands was to buy the Indian title of occupancy
and use with tribal consent. Consequently, he went about getting that “consent”
in any way he could. Jefferson always reminded tribal leaders that the United
States was ready to buy land whenever they were ready to sell, and he tried every
ploy possible to encourage that consent. He used devious and coercive methods
to encourage tribal leaders to sell land. He advocated bribing Indian political
leaders; he directed executive branch employees to get tribal leaders into debt
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so that they would sell tribal lands to cover their personal debts; and he grabbed
lands out from under tribes whenever they were available and by whatever means
possible.

First, Jefferson understood the value of and often utilized the well-placed “gift”
or bribe to make tribal leaders more comfortable with selling tribal lands. When
he was Secretary of State in 1791, he wrote that the “most economical as well as
most humane conduct towards them is to bribe them into peace, and to retain
Them in peace by eternal bribes.” Looking at the issue pragmatically, Jefferson
stated that the military expeditions conducted against some tribes in 1790-1791
alone would have paid for presents for the tribes for the next one hundred years.
During his presidency he inquired whether a Shawnee spiritual leader called the
Prophet had been bribed yet or could be bribed. He also made a vague reference
to whether the Prophet might be killed to stop his resistance to American expan-
sion. In 1802 President Jefferson also directed, regarding some tribes who might
be ready to sell lands, that the United States “should press again the good will of
these tribes by friendly acts, and of their chiefs by largesses.” Jefferson wrote that
it was often easy to solicit chiefs into land sales by giving presents.°

Second, Jefferson was very crafty in his use of the federal “factories” or trading
posts. The federal factory system was created at President Washington’s sugges-
tion in 1795 and was to be a chain of governmental trading stores across the fron-
tier. Ultimately, 28 factories operated on the Indian frontier until the program was
terminated in 1822. Washington proposed this idea to bind Indians to the United
States in commerce and friendship and to keep the trade fair to avoid the friction
and problems that often arose when private traders dealt with Indians and cheated
them and traded alcohol and firearms.

Jefferson, however, had an entirely different take on the value of the federal
factories from Washington’s original idea. Jefferson increased their number and
deviously and purposely used the extension of credit to get tribal leaders into
debt so that they would be inclined to consent to land sales to the United States.
Jefferson stated this “policy” so clearly that there is no question about his objective
and his nefarious strategy for gaining “tribal consent” to land sales.

Jefferson apparently first developed this strategy in 1802 while studying the
boundaries of the Indian Nations. In his private notes, Jefferson suggested that
the United States should “establish among [the tribes] a factory or factories for
furnishing them with all the necessaries and comforts they may wish ... encourag-
ing these and especially their leading men, to run in debt for these beyond their
individual means of paying; and whenever in that situation, they will always cede
lands to rid themselves of debt.” In February 1803, Jefferson started to put this
strategy into place. At that time, he wrote to Indiana Territory Governor William
Henry Harrison, “we shall push our trading houses, and be glad to see the good
and influential individuals among them run in debt, because we observe that
when these debts get beyond what the individuals can pay, they become willing
to lop them off by a cession of lands.” Also, in November 1806, Jefferson told a
prospective manager of a federal trading post in Cherokee country that getting
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Indians into debt “is the way [ intend to git there countrey for to git them to run in
debt to the publick store and they will have to give there lands for payment.”°

Jefferson’s debt-for-land strategy was on display again in February 1803 when
he exchanged very illuminating private letters with General Andrew Jackson and
the U.S. Indian agent to the southeastern tribes, Colonel Hawkins. Jackson had
written Jefferson because he and others were concerned that Hawkins was too
friendly with Indians and was not pushing them hard enough for land sales.
Jefferson answered and explained his strategy: “In keeping agents among the
Indians, two objects are principally in view: 1. The preservation of peace; 2. The
obtaining lands.” Jefferson’s idea, as he wrote Jackson, was to turn Indians to
agriculture and teach them that they could give up their vast hunting grounds and
live on small farming plots. They would then need to sell tribal lands to get farm-
ing implements and to get “clothes and comforts from our trading houses.” He
told Jackson that the United States and its agents needed to be cautious and move
slowly to obtain land and to acquire influence with the tribes since his strategy
rested on gaining the confidence of the Indians. But Jefferson promised Jackson
that he was going to put Colonel Hawkins under “strong pressure from the execu-
tive to obtain cessions.” Jefferson stated that the value of an Indian agent was not
based on what they did for Indians but was to be “estimated by us in proportion
to the benefits he can obtain for us.” Jefferson said he was “alive to the obtaining
lands from the Indians by all honest and peaceable means, and I believe that the
honest and peaceable means adopted by us will obtain them as fast as the expan-
sion of our settlements ... will require.” Jefferson was certainly not bashful or reti-
cent to state to Jackson his views on obtaining Indian lands or that he agreed with
George Washington’s “Savage as Wolf” policy that Indians would have to retreat
before the inevitable American expansion.’!

In another private letter two days later, Jefferson wrote the Indian agent and
told Hawkins that the only way to save Indians was to teach them agriculture
and how to live on smaller tracts of land. In an ironic and self-serving statement,
Jefferson said, “While they are learning to do better on less land, our increasing
numbers will be calling for more land, and thus a coincidence of interests will be
produced between those who have lands to spare, and want other necessaries, and
those who have such necessaries to spare, and want lands.” What a surprising and
amazing coincidence Jefferson had stumbled upon! Just when the United States
found it needed more land, the Indian Nations would realize that it was also in
their best interests to sell more land! Could Jefferson really have believed what
he wrote?*?

He then put pressure on Hawkins and told him it was his duty and the best for
all involved to acquire as much Indian land as fast as possible. “This commerce,
then, will be for the good of both, and those who are friends to both ought to
encourage it. You are in the station peculiarly charged with this interchange, and
who have it peculiarly in your power to promote among the Indians a sense of the
superior value of a little land, well cultivated, over a great deal, unimproved, and
to encourage them to make this estimate truly.” Jefferson told Hawkins that people
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were doubting his loyalty and whether he was diligently pursuing obtaining tribal
lands. But Jefferson told him, “I have little doubt but that your reflections must
have led you to view the various ways in which their history may terminate, and
to see that this is the one most for their happiness.... I feel it consistent with
pure morality to ... familiarize them to the idea that it is for their interest to cede
lands at times to the United States, and for us thus to procure gratifications to
our citizens, from time to time, by new acquisitions of land.” Obviously, Jefferson
thought that it was best for Indians to sell their land when Americans wanted
it because it was the best way “in which their history may terminate.” It was, of
course, also best for the United States to be allowed to buy Indian lands whenever
it desired and “to procure gratifications to [U.S.] citizens.”??

The federal government complied with these presidential directives and car-
ried out Jefferson’s policies to acquire Indian lands. And Jefferson led the way.
In 1803 he personally told Choctaw tribal leaders that “we will buy your lands
when you wish ... if you want to sell land for the debts you owe to merchants.”
In several treaties with Indian Nations, the Jefferson administration demonstrated
the viability and effectiveness of his debt-for-land strategy. On June 16, 1802, the
Creek Nation sold land to the United States, and the treaty recorded that it was
“to satisfy certain debts due from Indians and white persons of the Creek country
to the factory of the United States.” In August 1804, the Delaware Nation sold
land because, as the treaty said, the tribe needed to buy goods for its comfort
and convenience and to introduce the civilized arts to its people. In July 1805,
the Chickasaw Nation, according to the treaty, was embarrassed by debts due to
merchants and traders and sold land and allowed the payments to go directly to
the merchants to pay their debts. Finally, in 1805 and 1808, the Choctaw Nation
sold land to the United States to pay debts its citizens owed to merchants and
traders. It is apparent that the representatives of the United States obeyed the
orders of Thomas Jefferson to get Indian Nations to sell their land. Jefferson used
all the tools at hand, including federal treaty negotiators, territorial governors, and
Indian agents, to encourage and coerce tribes to sell lands.?*

A third manner in which Jefferson demonstrated his eagerness to get tribal
lands was that he was very concerned about the ownership and occupancy of land
by tribes who were decimated by disease and dwindling in numbers. He demon-
strated his accurate understanding of Discovery principles in this situation when
he wrote about the Cahokia Nation and stated that “we have a right to their lands
in preference to any Indian tribe, in virtue of our permanent sovereignty over
it.” Jefferson was interested in protecting the U.S. Discovery rights of preemp-
tion and limited sovereignty over these lands as they were becoming unoccupied.
He argued that when an Indian Nation became nearly extinct and was no longer
occupying or using its lands, the United States should exercise its right and take
possession of the territory. He was very concerned that other tribes would claim
recently vacated lands, and he wanted to prevent that possibility.?>

Jefferson also took advantage of opportunities to buy the lands of tribes who
were greatly reduced in numbers. He told Governor William Henry Harrison to
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“claim” the land of “the Piorias [because they] have all been driven off from their
country” and to conclude a treaty with the Kaskaskia Nation when it had been
“reduced to a few families.” Harrison followed his orders and the treaty of 1803
with the Kaskaskia was specifically agreed to because the tribe was greatly reduced
in population. In that treaty, the United States bought all the tribe’s land and took
the tribe under its protection.?®

Jefferson also planned for the future. In his viewpoint, Indian populations
would continue to decline. Thus, in 1802, in private notes he made on the Indian
Nations, he identified other tribal lands that were “not so necessary to get now,”
but he still ordered that the United States “inquire into titles and claim any what
ever might be abandoned or lost by natives before another tribe claims.” Jefferson
was obviously an opportunist and a bargain hunter and was very eager when it
came to acquiring Indian lands.*”

Removal

Thomas Jefferson was the architect of the removal policy of federal Indian affairs.
Removal forcibly moved most of the eastern Indian Nations west of the Missis-
sippi River and confiscated their lands in the east for the United States. Ironically,
Andrew Jackson is blamed for the Removal Era because Congress passed the
Removal Act in 1830, and Jackson carried out most of the forced physical remov-
als thereafter. But it was Jefferson who first devised this relocation program. He
favored this strategy because it made more Indian lands available for purchase by
the United States and then for purchase and settlement by American citizens. He
tried to justify his policy by claiming it was in the best interests of Indian Nations
to put some space between themselves and the land-hungry Americans.

Jefferson first raised the idea of Indian removal in 1776 and 1779 when he
called for the Cherokee and Shawnee Nations to be physically driven west of
the Mississippi. His first efforts as president to promote a removal policy came
in 1802 when his administration made an agreement with Georgia to remove
the Cherokee Nation from Georgia if the state would surrender its legal Discov-
ery claim to the western lands. Georgia surrendered its western claim, and the
Jefferson administration committed itself to removing the Cherokee Nation from
Georgia as rapidly as possible even though the nation had a treaty with the United
States that guaranteed it possession of its lands.

Jefferson began expressly raising the idea of removal in private letters in 1803.
Of course, he did not want Indians to hear of his ultimate plans for them. In
February, he wrote Indiana Territory Governor William Henry Harrison that the
American settlements “will gradually circumscribe and approach the Indians, and
they will in time either incorporate with us as citizens of the United States, or
remove beyond the Mississippi.” He also wrote Governor Claiborne in May of
1803 that the United States could tempt Indians to move west of the Mississippi
by “tak[ing] by the hand those of them who have emigrated from ours to the other
side of the Mississippi, to furnish them generously with arms, ammunition, and
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other essentials, with a view to render a situation there desirable to those they
have left behind ... and thus prepare in time an eligible retreat for the whole.”
Finally, in July 1803, Jefferson wrote General Gates about the Louisiana Purchase,
noting that it might become “the means of tempting all our Indians on the east
side of the Mississippi to remove to the west.” It seems quite amazing that in
1802, and in February and May of 1803, Jefferson was discussing the possibility
of removing all the eastern Indian tribes west of the Mississippi into the Louisiana
Territory when this region was still in Spanish and French hands. In addition,
other Indian Nations already occupied and owned the land in that territory where
Jefferson proposed to move eastern tribes.*8

After the Louisiana Purchase, the territory became a more viable place to relocate
the eastern tribes. Jefferson wrote in August 1803 that “the best use we can make
of [Louisiana] for some time, will be to give establishments in it to the Indians
on the East side of the Mississippi, in exchange for their present country ... and
thus make this acquisition the means of filling up the eastern side.... When we
shall be full on this side, we may lay off a range of States on the western bank ...
advancing compactly as we multiply.” There are two interesting points addressed
here. First, Jefferson was proposing trading the eastern tribes land in Louisiana
for their lands east of the Mississippi. But notice that even those lands were only
to be temporary tribal holdings. As America’s population increased, Jefferson fully
expected to lay out states in the Louisiana Territory and fill them with Americans.
The Indian people who moved to the Louisiana Territory, if any survived, would
be relocated again. Plainly, Jefferson was planning by 1803 for the United States
to expand westward beyond the Mississippi.?

Jefferson’s ultimate thinking on removal and any Indians or tribal nations who
resisted peaceful removal was explained to John Adams in 1812. Jefferson said
that to deal with such “backward” tribes, the United States “shall be obliged to
drive them, with the beasts of the forest into the Stony mountains.” Thus, Jefferson
had the same vision for the future of Indians as George Washington’s “Savage as
Wolf” policy. Indian people would just fade away or would be driven away by the
inevitable expansion of the United States and its population.®®

Assimilation

» o«

In Jefferson’s idealized view of Indians, the words “assimilation,” “education,”
and “civilization” carried the benevolent connotation of absorbing them into the
American society. But in reality, Jefferson did nothing to make this eventuality
occur. In fact, as we have seen, his actual tactics of taking tribal lands and removing
tribes west of the Mississippi produced the exact opposite outcome. He actually
resisted any real assimilation by Indians. The form of “assimilation” that Jefferson
was really interested in imposing on Indians was to transform their entire way of
life by encouraging them to sell their lands to the United States and to bend them
to America’s desires. Jefferson wanted tribal nations to sell their vast landholdings
to the United States and for Indian people to farm small pieces of land. Do not
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forget that his real goal was obtaining Indian lands for the United States Also do
not forget that Jefferson stated in 1803 that assimilation for Indians required “the
termination of their history.” Whatever he truly meant by that phrase, it does not
sound very benevolent.

Jefferson is well known for espousing the “yeoman farmer” as the ultimate American
citizen—the hardworking citizen who supports his family by farming a small plot of
land, a person perhaps too busy or too smart to get involved in antisocial activities, as
Jefferson defined them. Jefferson claimed to want to make Indians yeomen farmers.
This was the form of assimilation he pretended to work for. But this type of assimila-
tion was purposely designed to get Indian lands for Americans.

The evidence indicates that Jefferson was not truly interested in Indian assimilation
but primarily wanted tribal lands. He ignored the fact that most American Indians
were already “yeoman farmers.” Almost all of the Indian Nations in the eastern United
States actively practiced agriculture and had been doing so long before Europeans
arrived on this continent. The eastern tribes cultivated about 80 percent of their
necessary foodstuffs. For these tribal nations, hunting and gathering provided meat
and foods to supplement their regular diet of crop foods. One of President Jefferson’s
generals even made a joke that exposed Jefferson as a hypocrite on this topic.
General James Wilkinson was familiar with the agricultural tribes of the American
Southeast—the Creek, Choctaw, and Cherokee, for example. He asked facetiously,
weren't Indians already yeomen farmers? Why then does Jefferson want to remove
them from their farming lands? The answer, of course, was that Jefferson wanted
their lands and that the Indian Nations had to go whatever the justification.*!

One powerful example demonstrates Jefferson’s true ambivalence about Indian
assimilation and perhaps his true hypocrisy on the topic. In 1808 a Cherokee
delegation visited Jefferson in the White House to complain about another branch
of the Cherokee Nation, the boundary line between the two groups, and the divi-
sion of treaty payments. The first group of Cherokees offered to become American
citizens to try to better protect their rights. Jefferson ostensibly approved. How
could he not? Was not this the true and complete assimilation of Indian people
that he had argued for? Isn't this what he meant when he said red and white blood
would mix one day? Jefferson, however, placed an impossible condition on the
offer that he knew the Cherokee could never fulfill. He did not really want Indian
assimilation or citizenship, of course. “For Thomas Jefferson, the idea ... of United
States citizenship for the Cherokees [held] no interest at all, since neither afforded
any prospects of land cessions.... What he desired was Cherokee removal, since
thereby the coveted Indian territory could be secured more readily and completely
than by the tried methods of civilization, coercion, and corruption, although these
might, and in fact did, continue to be useful as accessories.”

Extermination

Jefferson had an even darker side to his strategies for acquiring Indian lands. He
proposed a very draconian idea for any Indian Nation that defied his plans to take
their territory. Jefferson used the word “exterminate,” and its synonym “extirpate,”
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in reference to tribes that dared to fight for their homelands and presented a road-
block to the American expansion Jefferson was planning. Any tribe that did not
cooperate with Jefferson did so at great risk.

To be fair, Jefferson used the words “exterminate” and “extirpate” in connection
with tribes that violently resisted American efforts. But could he, or would we
today, expect the Indian people and their governments to have done anything less
than to fight to preserve their homelands, their cultures, their religions, and their
livelihoods? Should they have just passively sat back and done nothing while the
United States took their lands?

As early as 1776, Jefferson called for the extermination of the Cherokee Nation
and its removal west of the Mississippi because the Cherokee people fought for
the British in the Revolution. Also during the Revolution, when he was the gov-
ernor of Virginia, Jefferson ordered Virginia troops to exterminate the Shawnee
Nation or to drive it from its lands. In 1807 President Jefferson continued to hold
these genocidal views. When he learned that some tribes were preparing for war
because the United States and its citizens continued to encroach on tribal lands,
he said that “if ever we are constrained to lift the hatchet against any tribe, we
will never lay it down till that tribe is exterminated, or driven beyond the Mis-
sissippi ... we shall destroy all of them.” In 1813, when the Creek Nation fought
against American encroachments into their territory, ex-President Jefferson con-
tinued to hold the same view that their “barbarities justified extermination” and
that the United States must “pursue them to extermination.” He also wrote that
year that he could not understand the motivations of Indians who were help-
ing the English in the War of 1812. Jefferson, of course, could not see that most
tribes saw the Americans as the enemy and the English as an ally to stop U.S.
expansion. Jefferson wrote Baron von Humboldt that because these tribes had
taken up the hatchet against the United States, it “oblige[d] us now to pursue
them to extermination, or drive them to new seats beyond our reach.”>

Many historians and commentators have noted this aspect of Jefferson’s Indian
strategies. Professor Merrill Peterson, for example, stated that Jefferson’s Indian
policy was “[d]ivide and rule, aid the friendly in peace, exterminate the incorrigi-
bles.” Professor Peter Onuf recognized that Jefferson stated that if any tribe started
a war, the United States “will extirpate [that tribe] from the earth.” Historian Julius
Pratt stated that Jefferson even welcomed Indian armed resistance because such
actions “lay the foundation of their own destruction.” This was probably one
of the primary American strategies for many decades. As pioneers and settlers
encroached illegally on tribal lands, tribal warriors would defend their territory
and fight back. Then, as Jefferson wrote, these Indian attacks “have given us the
right, as we possess the power, to exterminate or to expatriate them beyond the
Mississippi.” Indians who resisted assimilation and encroachment on their lands
“deserved nothing less than extermination or banishment.”*

These aggressive and militant calls for extermination of recalcitrant tribal
nations and forced relocations even for compliant tribes must be considered in
light of Jefferson’s views on how the United States gained Indian lands. As we
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have seen, Jefferson and Discovery alleged that when Indian lands became vacant
because a tribe moved or the majority of its population died off, the United States
then gained a complete title to these lands. Jefferson’s hyperaggressive policies of
extermination and removal served his overriding goal of “acquiring Indian lands.”
As one South Carolina politician stated during the Revolutionary War, it was with
“the greatest justice” that once the United States exterminated a tribe, its land
became public property. Jefferson espoused the same idea. Hence, Jefferson’s goals
of American expansion and obtaining tribal lands were served by his aggressive
policies of extermination and relocation.?

THOMAS JEFFERSON—HYPOCRITE OR POLITICAL SPINMEISTER?

Much has been written about Thomas Jefferson’s complex and oftentimes con-
tradictory personality and the major differences that can be perceived between his
rhetoric and his actual conduct. Professor Joseph Ellis has written that Jefferson’s
true intentions are sometimes hard to determine. He can be, and is today, quoted
by both sides to support opposite positions on various subjects. Many critics
have called Jefferson a hypocrite. One of the best known biographers of Jefferson,
Merrill Peterson, stated that Jefferson’s actual Indian policies viewed through the
lens of his benevolent statements about Indians intermixing with white Americans
and being assimilated look like deviousness and even hypocrisy.*

Professor Peter Onuf of the University of Virginia, one of the leading Jeffersonian
experts, is also conflicted about the differences he sees between Jefferson’s words
and conduct in certain areas. He notes that the contradiction about the Indian
Nations is particularly egregious. Onuf writes that it is easy to see through
Jefferson’s vision and rhetoric of the expanding American empire of liberty “to
the interests it so obviously served.” Some of those interests were the dreams of
“American policy makers ... [because] these ‘Savages’ threatened to deny the ris-
ing generation its birthright, preempting ... the new nations imperial domain.”
Thus, Indian Nations and Indian people were obstacles to the national Manifest
Destiny. Jefferson and other Founding Fathers hoped that Indians would fade
away “in futile resistance to the inexorable advance of republican civilization or
by assimilation with the Americans.” Jefferson’s vision, Onuf says, left the Indian
Nations with a choice to “either ... accept the gifts of civilization and become part
of the American nation, or they must face removal and extinction.” Jefferson’s
real hypocrisy is evident, Onuf says, because Jefferson never expected Indians
to assimilate or survive and he even suggested that their true nature was to resist
and perish before the advance of white civilization. Yet, he wrote and spoke and
pretended to work for tribal assimilation and citizenship. As Onuf concludes,
Jefferson’s role in “the protracted and destructive assault on Indian peoples ...
raises acutely discomfiting questions about both ‘progress’ and ‘civilization.” It
was easy to conclude, to salve one’s conscience, that what “civilization” and “prog-
ress” was going to do to Indians was beyond the control of the United States, and
thus “absolve[d] Americans of agency or moral responsibility for the displacement
of indigenous peoples.”’
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It is impossible to psychoanalyze President Jefferson two hundred years after the
fact or to accurately interpret his hidden meanings when faced with his conflict-
ing words and deeds about Indians and Indian Nations. It is even more difficult
when Jefferson himself might not have known his true motivations. Perhaps he
was literally in conflict with his own personality. Consequently, it seems difficult
to determine whether Jefferson was a friend or the worst enemy of Indian tribes.
By his actions, he certainly became their worst enemy. His words for the most
part were idealistic, but the policies he actually implemented foresaw a dismal
future for Indian people and their political, commercial, and human rights. Using
the rule of thumb that actions speak louder than words, I think we can rely on
how Jefferson really acted toward Indian Nations and discount his words because
words, after all, are cheap. We can thus gain some insight and understanding into
his true intentions toward Indians and their rights.

Whether Jefferson was being hypocritical or just putting political “spin” on a
situation in which he thought Indians were doomed to disappear before American
Manifest Destiny, it is obvious that the strategies and actions he planned did not
respect Indian human and property rights, nor does it look like he ever believed
that they would survive American expansion. Jefferson was the father of Indian
Removal and he worked diligently to take Indian property rights and to move
Indian Nations and Indian people out of Americas way. Professor Anthony
Wallace stated that “the Jeffersonian vision of the destiny of the Americas had no
place for Indians as Indians.”®

I agree with these views on the contradictions in Jefferson’s statements and his
true intentions regarding Indians and his less-than-forthright stance. In fact, I go
farther than those critics who call Jefferson just a hypocrite. He was worse than
that. This conclusion is apparent in light of the evidence we have considered. To
be polite, Jefferson was a political “spinmeister” of the first order. He said one
thing about Indians, their governments, and their rights, and then he demon-
strated what he really believed, what he really wanted, by acting in a manner
diametrically opposed to his spoken and written words. Professor Ellis states that
Jefferson had an amazing capacity for self-deception and self-denial and that he
could straddle massive contradictions and maybe even come to believe his own
lies and ignore the true ambitions in his own soul. But Ellis points out that the
“most dramatic display of this Jeffersonian syndrome ... occurred in [his] treat-
ment of Native Americans.” Jefferson did all that and more in carrying out his true
intentions toward Indian people.*

While saying and writing one thing about Indians and tribal governments and
guaranteeing them their lands in legally binding treaties, Jefferson worked to reach
the exact opposite result. He was smart enough, obviously, to know that he had
to keep his true strategies, intentions, and lust for Indian lands private. In 1803
letters to Governors Harrison and Claiborne, when Jefferson revealed his strategy
to remove all the eastern Indian Nations, he carefully instructed these gentlemen
that his views had to be kept secret. He told Harrison in February 1803: “this let-
ter is to be considered as private.... You will also perceive how sacredly it must be
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kept within your own breast, and especially how improper [it is] to be understood
by the Indians. For their interests and their tranquility it is best they should see
only the present age of their history.” Harrison was to keep Jefferson’s real views
about removal and Indian land purchases from the attention of Indians for their
own best interest! Whose interest was Jefferson really concerned with? Jefferson
also wrote Governor Claiborne that his letter was “of a private character” and
that the United States should “press on the Indians, as steadily and strenuously
as they can bear, the extension of our purchases on the Mississippi.” These views,
Jefferson wrote, “are such as should not be formally declared.”*

On January 18, 1803, Jefferson also transmitted his views about acquiring
Indian lands to Congress as part of a secret message. Jefferson told Congress that
many tribes were worried about the amount of land the United States was buying
and had stopped selling land. Jefferson said the United States could peaceably
counteract this tribal policy and continue expanding its territory by encouraging
agriculture and building more federal trading houses in Indian country. Jefferson’s
secret message to Congress was that the real purpose behind promoting “civiliza-
tion” and “assimilation” and operating the federal trading posts was to acquire
Indian lands. In 1808 Jefferson sent another message to Congress about obtaining
lands west of the Mississippi River “from the native proprietors.” He informed
Congress of his attempt “to obliterate from the Indian mind an impression deeply
made in it that we are constantly forming designs on their lands.” It is not dif-
ficult to imagine where Indians would have gotten that idea. So Jefferson now
told Congress he “thought it best where urged by no peculiar necessity to leave
to themselves and to the pressure of their own convenience only to come forward
with offers of sale to the United States.” Consequently, Jefferson pursued a multi-
tude of strategies to gain Indian lands while at the same time he tried to hide his
greed and his true intentions from Indian people.*!

Jefferson also demonstrated another reason he and many American politicians
were so greedy for Indian lands. The sale of the western lands, Indian lands, paid
the Revolutionary War debits of the federal and state governments and continued to
fund federal governmental operations for decades. Alexander Hamilton and James
Madison are reported to have supported the new Constitution exactly because
the federal government would assume the debts of the states. Important Southern
planters also demanded new lands. Jefferson understood these needs, and he knew
that it was actually cheaper to buy new land than to fertilize and revitalize old land.
Jefferson’s novel idea was that he had figured out how to make Indians pay for these
American problems. Thus, the United States made great profits from purchasing
Indian lands, often through underhanded and coercive means, and then selling the
land to American settlers. During Jefferson’s time, the United States usually paid
tribes about 25 cents (or less) an acre for land it then immediately sold for $1.25 an
acre or more. In fact, the sale of Indian lands to American settlers produced such a
profit for the United States that it paid off the federal and state Revolutionary War
debts and paid for the Louisiana Purchase even before the money the United States
had borrowed for the Purchase had to be repaid to European bankers.*
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In addition, Jefferson had to know at the time he made his idealistic statements
about civilizing and assimilating Indians that his statements were false; they were
just excuses to rationalize his true goal to obtain Indian lands and assets. Ironi-
cally, when many of the southeastern tribes were progressing toward what looked
like assimilation by adopting American style constitutions, courts, and govern-
ments, a fact that Jefferson expressly recognized in 1805, 1810, and 1812, the
United States and the southern states worked to remove them. The truth is that
very few, if any, white Americans truly wanted to assimilate Indians into their
society and to live among Indians who owned valuable property and commercial
rights and assets. Acquiring Indian lands had always been the American colonial,
state, and federal goals. Assimilated tribes and Indians would need to keep their
lands and assets to sustain their “yeoman farmer” way of life and would want to
remain on their homelands. That development would not be tolerated by Jefferson
or by most other Americans of his day. A United States Court of Appeals summed
up this situation exactly when it stated in 1956, “From the very beginnings of this
nation, the chief issue around which federal Indian policy has revolved has been,
not how to assimilate the Indian nations whose lands we usurped, but how best
to transfer Indian lands and resources to non-Indians.... The numerous sancti-
monious expressions to be found in the acts of Congress, the statements of public
officials, and the opinions of courts ... are but demonstrations of a gross national
hypocrisy.”*

In light of the foregoing evidence, Thomas Jefferson was either lying or deluding
himself when he told Congress in his Sixth Annual Message in 1806 that Indians
were placing their interests under the patronage of the United States because they
were inspired by “our justice and in the sincere concern we feel for their welfare.”
What are we to think when he told Congress in his Fighth Annual Message in 1808
“that we consider [Indians] as a part of ourselves, and cherish with sincerity their
rights and interests, the attachment of the Indian tribes is gaining strength daily ...
and will amply requite us for the justice and friendship practiced toward them”?
He also wrote that Americans must work to convince Indians “of the justice and
liberality we are determined to use toward them; and to attach them to us indis-
solubly.” Did Jefferson truly believe his own words? How could he when his every
ambition and every official action were designed to take Indian lands and their
commercial, diplomatic, and political rights? One professor summarized Jefferson’s
attitude toward Indians this way: “Indians had only one role to play in Jefferson’s
vision of America. They were to get out of the way of the white people.”**

Thomas Jefferson had several goals in mind for the future of the United States;
they included expansion, growth, and prosperity. His goals conflicted with the
property and human interests of Indians and Indian Nations. Jefferson definitely
wanted to expand the United States across the North American continent, and
he had his eyes fixed firmly on the mouth of the Columbia River and the goal of
owning the Pacific Northwest territory. He was a rabid proponent of American
expansion and of Manifest Destiny, and he would not tolerate Indians and Indian
Nations being an obstacle to that divinely inspired destiny.






CHAPTER 5
S

Lewis and Clark and Discovery

The dispatch of the Lewis and Clark expedition was an act of imperial policy.
Bernard DeVoto!

The Lewis and Clark expedition was the physical manifestation of the
Doctrine of Discovery in the Louisiana and Pacific Northwest territories and
of Thomas Jefferson’s ambitions for a continental American empire. At least by
1803, Jefferson had set his sights on the unclaimed Pacific Northwest and on
dominating and possessing that region if he could complete the United States
1792 first discovery claim to the Columbia River region. The Doctrine is plainly
visible when Jefferson developed and launched the expedition because he real-
ized the legal purpose and importance, under international law, of Lewis and
Clark reaching the Pacific Ocean in the Northwest and establishing a permanent
American presence there before any European country. Thereafter, Lewis and
Clark performed the well-recognized rituals of Discovery in the Louisiana Ter-
ritory and the Pacific Northwest, including building the “permanent” American
presence of Fort Clatsop at the mouth of the Columbia River, beginning to bring
the Indian Nations within the American political and commercial orbit and
strengthening the United States Discovery claim. Just as Jefferson planned, the
expedition became part of the evidence that the United States used for decades
to prove its claim of first discovery and actual occupation of the Pacific North-
west. As historians have stated, Lewis and Clark were “agents of empire” and “the
advance guard of a new American empire,” and they “established a claim to the
Oregon Country.™

The fact that the expedition operated under the Doctrine of Discovery creates
an intriguing new approach for analyzing the actions of Lewis and Clark and
Jefferson’s motivations and objectives for the expedition. Today, many historians
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downplay the significance of the expedition to American history and Manifest
Destiny. They argue, probably correctly, that American expansion was proceeding
westward up the Missouri River before Lewis and Clark ever returned and would
have occurred even without the expedition or if the expedition had failed. What
this viewpoint overlooks, however, is an appreciation for the role Discovery and
the expedition played in the legal arguments for U.S. territorial expansion to the
Pacific Northwest and ownership of the Oregon country. This analysis opens an
entirely new avenue for evaluating the importance of the expedition. In fact, Lewis
and Clark were more important to the future of American expansion to the Pacific
Northwest than most historians believe today, but they were important for a rea-
son that most historians have overlooked. In operating pursuant to the Doctrine
of Discovery, Lewis and Clark occupied the Northwest and greatly strengthened
the United States’ claim to the territory. They became a major part of the American
legal argument under the Doctrine that the United States owned the Northwest.

But the Discovery aspects of the expedition have been completely ignored in
all of the writings on this topic. Historians have naturally focused on the histori-
cal and not the legal facets of the expedition. Furthermore, in studying Lewis and
Clark in school, Americans are primarily taught about the scientific and explor-
atory goals of the expedition. There is no doubt that Jefferson was very interested
in the scientific aspects of the expedition. But Lewis and Clark were not sent west
to satisfy Jefferson’s scientific interests. His primary goals and justifications for the
voyage involved political and commercial issues with the Indian Nations, apply-
ing the sovereign and real-property aspects of Discovery against the tribes, and the
territorial expansion of the United States. Meriwether Lewis and William Clark
carried out these objectives against the Indian Nations and indigenous peoples
along the Missouri River from St. Louis to the Rocky Mountains and along the
Columbia River system from the Rockies to the Pacific Ocean. Along the way, they
claimed an empire for the United States while operating under the legal authority
and the recognized rituals of the Doctrine of Discovery.?

PRE-LOUISIANA PURCHASE OBJECTIVES

Thomas Jefferson had long been personally interested in sending an expedition
to explore the interior of North America. Certain events however prompted him,
once he became president, to ensure that a voyage was undertaken. First, he received
alarming news that the Scotsman Alexander Mackenzie had traveled across Canada
to the Pacific Ocean in 1792-1793. This was disturbing to Jefferson because
such a voyage could help England establish a Discovery claim to the Pacific
Northwest and begin to occupy and exploit the region. Ultimately, it turned out
that Mackenzie had not found the Columbia River or any of its tributaries, and
thus his voyage did not give England any claims to the Columbia River drain-
age system. However, Jefferson and his personal secretary Meriwether Lewis de-
voured McKenzies 1801 book about his voyage. In his book, Mackenzie rec-
ommended that England exploit the route he had pioneered, occupy the Pacific
Northwest, and open a direct fur trade with Asia from a port on the Pacific coast.
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This suggestion sent a chill through Thomas Jefferson. Second, Spain sold the
Louisiana Territory to France in a secret treaty in 1800. Jefferson probably did
not learn of this treaty for certain until 1802. This sale was an especially alarming
prospect to Jefferson. He had long believed and written that the United States was
content when Spain, “that feeble old man,” owned Louisiana because Jefferson
thought it would fall to the United States whenever the United States was ready.
Now, however, France and Napoleon were a real threat to occupy Louisiana. This
situation caused Jefferson to take aggressive steps to acquire Louisiana. Third, in
1802, Spain revoked the “right of deposit” and prevented Americans from storing
goods at Spanish-controlled New Orleans. This cut off three-eighths of the trade
of American goods and created a very serious situation. Many members of Con-
gress called for war against Spain. Jefferson was thus provoked to undertake ef-
forts to increase American control of the trans-Mississippi area. One of his actions
was to send James Monroe to assist the American ambassador to France in buying
New Orleans.*

In the midst of these politically charged events, Jefferson began planning an
expedition with Meriwether Lewis that was aimed at the Oregon country, a territory
that was not yet occupied by any Euro-American government. Jefferson personally
drafted and redrafted Lewis’s instructions. All of its primary purposes involved
Indians, Indian governments, and various elements of the Doctrine of Discov-
ery. On the one hand, when seeking federal funding for the expedition, Jefferson
emphasized to Congress mainly the commercial purposes of the expedition and
the possibilities of opening trade with the Indian Nations in the Louisiana Territory
because he thought commercial activity was the constitutional link to Congress’s
authority to spend federal funds on the expedition. So Jefferson highlighted the
objective that the expedition would search for the Northwest Passage to cross the
continent to increase the American fur trade. He downplayed his own personal
scientific interests in dispatching the expedition. On the other hand, Jefferson lied
to France, England, and Spain about the commercial purposes of the expedition
when he requested passports for Lewis and his men to pass through the territory
of these nations. Jefferson falsely stated to these countries that the sole purpose of
the expedition was science and exploration. The English and French ambassadors
granted passports, but the French official directed that the expedition was not to
engage in trade with Indians. Spain saw through Jefferson’s lie, refused to issue
passports, and even sent four military missions to try to stop the expedition.’

President Jefferson ultimately stated all the actual objectives for the expedition
in three important documents. First, on January 18, 1803, Jefferson explained the
commercial purposes of the voyage in a secret message to Congress in which he
sought approval and funding for the expedition. A secret message was required
because the expedition was an express attempt to take the fur trade away from
England. In fact, even though this was a secret message to Congress, Jefferson
only referred to England as that “other country.” In the message, Jefferson stated
that the primary objective of the expedition was commercial and was an attempt
to find the elusive “Northwest Passage” across the continent to the Pacific Ocean.
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Although Indian Nations would seem not to play a very large part in this goal
of the voyage, it was obvious that the expedition and any Northwest Passage it
might find would pass through the territory of dozens of tribes. The fur trade
that this route was designed to serve would also take place in tribal territories
and, hopefully, with the cooperation and active participation of Indians. So deal-
ing with these Indian people and their governments and making them amenable
to the expedition and to allowing American traders and fur trappers to travel
through their territory was crucial to any possible use of a continental route if it
was found. Jefferson specifically instructed Lewis and Clark to make friends of
the tribes they would encounter based on this realization. “In all your intercourse
with the natives, treat them in the most friendly and conciliatory manner which
their own conduct will permit.”®

Jefferson also explained the purposes of the expedition in his famous letter of
instructions to Lewis dated June 20, 1803. He instructed Lewis, “The object of your
mission is to explore the Missouri river ... and [its] communication with the waters
of the Pacific ocean, whether the Columbia ... or any other river [that] may offer the
most direct and practicable water communication across this continent for the pur-
poses of commerce.” This letter was written while American representatives were
negotiating in France to buy New Orleans, but before Jefferson had any knowledge
of the surprising news that would arrive in Washington, DC, around the fourth of
July 1803 that France had offered the entire Louisiana Territory to James Monroe
and Robert Livingstone and that they had agreed to buy it for about $15 million.”

The second main objective for the expedition, as explained by Jefferson to Con-
gress and to Lewis, was to extend the commercial dealings of the United States to
the Indians and their governments in the Louisiana Territory. Jefferson believed
that Congress had the constitutional authority to promote commercial activity
under the Interstate Commerce Clause of the Constitution. Jefferson explained
to Congress that the United States was well placed to greatly expand its fur trade
and the sale of American goods in the territory. This leads to an obvious question:
with whom did Jefferson mean for the United States to carry on all this trade?
Obviously, he meant the Indians and the native governments found there. They
were the only people and the only market for American goods in the Louisiana
Territory. Jefferson’s hope was that Indians would trap furs to buy U.S. goods and
also that American trappers would be allowed to gather furs in the territory and
that the United States would become the world’s biggest player in the very lucra-
tive fur trade. A bonus to this plan, as Jefferson told Congress, was that the United
States could undercut the British fur trade with China by using the Missouri,
Mississippi, and perhaps the Columbia river systems to get furs to China quicker
than English companies could using their northern routes to Hudson’s Bay and
Montreal and then to England.®

Moreover, Jefferson also directed Lewis to aggressively pursue the issue of
American trade. Lewis was ordered to confer with Indian leaders regarding where
the United States should locate federal trading posts, what kinds of goods Indians
desired to buy, and what they would pay in trade. The trade goods Lewis and
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Clark took with them were used as gifts in negotiations and to establish friendly
relations with the tribes, but they also represented the wide range of goods the
United States could provide as a trading partner. Lewis and Clark were in essence
traveling salesmen.’

The third objective for the expedition matched up with Jefferson’s personal in-
terests in science. Jefferson instructed Lewis to make careful observations of the
weather, soil, plants, and animals and to make celestial observations during his
voyage and prepare a map. Lewis and Clark diligently spent hundreds of hours per-
forming these duties. Sacagawea and other Indians helped Lewis find new plants
and helped Clark with information to make his maps. In addition, a very impor-
tant part of this scientific objective of the expedition included Indian people and
their governments. Jefferson had long studied Indian governments, history, and
cultures, and he was very interested in ethnographic information about the Indians
and tribes Lewis and Clark would encounter. Jefferson helped Lewis prepare to
gather this information by making suggestions for a standard questionnaire to be
used with each Indian Nation encountered and for compiling vocabularies, a list of
common words to be gathered from each tribe. Lewis and Clark spent a significant
amount of time on these Indian vocabularies and questionnaires and gathering
information about the tribes during the expedition. Some of the ethnographic
information Lewis and Clark gathered could also be characterized as military
intelligence because they asked tribes about their populations, number of warriors,
range of territory, allies and enemies, and fighting methods, for example.®

The advance planning of Jefferson and Lewis demonstrates absolutely that they
knew the expedition would have extensive and important contacts with Indian Na-
tions. They also knew they would need the assistance of tribes and individual In-
dians to accomplish their mission, and, in fact, many Indians and tribes did assist
the expedition in immeasurable ways to succeed and even to survive. Jefferson and
Lewis planned all along to deal with the tribal nations in a diplomatic and friendly
manner. For example, Lewis and Clark purchased, prepared, and numbered twenty-
one or more gift bundles for tribes they expected to meet along their course from
St. Louis to the Mandan villages in what is now North Dakota. They even prepared
five gift bundles for tribes they knew they would meet beyond the Mandan villages, and
Jefferson sent along a metal corn grinder for the Mandans because he was aware of
their extensive agricultural lifestyle. The time, money, and thought President Jeffer-
son and Lewis and Clark put into preparing to meet and curry favor with the Indian
Nations demonstrates the absolute centrality of tribes to the expedition meeting its
commercial, diplomatic, and scientific goals.!!

The Doctrine of Discovery is also visible in other plans Jefferson had for the expe-
dition. He wanted to use the expedition to open the Louisiana Territory to Ameri-
can influence and to control and dominate trade and political interactions with the
tribes in the territory. But most importantly, by 1803, if not earlier, he had his sights
set on the Pacific Northwest and the goal that the United States could possess that
region if it could complete and perfect its 1792 first discovery claim to the area. The
Lewis and Clark expedition was a crucial part of that Jeffersonian objective.
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POST-LOUISIANA PURCHASE OBJECTIVES

On or about July 4, 1803, the news of the Louisiana Purchase arrived in
Washington, DC. This development increased the role Discovery played in the
Lewis and Clark expedition. Now that the United States had purchased France’s
limited sovereign, commercial, and preemption rights in the Louisiana Territory,
the expedition took on a major new objective. Consequently, on January 22, 1804,
Thomas Jefferson wrote another letter of instruction to Lewis and explained that
he was to begin exercising America’s newly acquired Discovery powers over the
Indian Nations in the Louisiana Territory. Jefferson now set out a fourth major
objective for the expedition.

The presidents new objective was to apply the United States’ newly pur-
chased sovereign and commercial rights over the Indian Nations in the Louisiana
Territory. Therefore, he wrote to Lewis that he could now more directly propose
trade relations between the tribes and the United States than he could have before
the purchase, when France owned these rights, and that Lewis was to proclaim
the United States’ sovereignty over the tribes.

When your instructions were penned, this new position [the Louisiana Purchase]
was not so authentically known as to effect the complection of your instruc-
tions. Being now become sovereigns of the country, without however any diminution
of the Indian rights of occupancy we are authorised to propose to them in direct
terms the institution of commerce with them. It will now be proper you should
inform those through whose country you will pass, or whom you may meet, that
their late fathers the Spaniards have agreed to withdraw ... that they have sur-
rendered to us all their subjects ... that henceforward we become their fathers and
friends. [emphasis added]'?

After the purchase, Jefferson knew that under the elements of Discovery the
United States was now the predominant sovereign in the Louisiana Territory, was
now in the sole possession of the Indian trade, and was now the great white father
for the tribal nations. This objective solidified Lewis and Clark’s role as diplo-
matic and political representatives of the United States who carried the news of
the United States’ purchase of, and sovereignty over, the territory. This objective
for the expedition is less well known because it arose after the expedition had
already departed. The surprising news that the United States had purchased
the Louisiana Territory had not yet reached Jefferson when he issued his more
well-known instruction letter to Lewis dated June 20, 1803. In June, the United
States had no Discovery claim to governmental authority over the land or people
in the Louisiana Territory. For that reason, Jefferson requested passports from
England, France, and Spain to inform these governments that the United States
was sending an expedition across their territories and to ensure them that its
goal was peaceful and scientific only. Now, however, the mission of the expedition
was increased in a significant way, and so Jefferson issued his new instruction in
1804.13
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The subsequent conduct of Lewis and Clark demonstrates clearly that they
carried out Jefferson’s instructions and pursued his Discovery goals. We have
today written proof of what they told numerous Indian Nations about the United
States’ authority over the tribes. Lewis wrote out a 2,500-word speech for the
expedition’s first tribal encounter on August 3—4, 1804, and he copied the speech
into a letter that he sent to the Otoe chief Little Thief. Clark also wrote out a copy
of a similar speech for the second tribal council they held with the Yankton Sioux
on August 30, 1804. The letter and the speeches are worth examining closely
because Lewis and Clark said they were the templates for the more than fifty tribal
conferences they held during the expedition. These documents demonstrate the
elements of Discovery that Lewis and Clark used in spreading the news of the new
position of the United States in the Louisiana Territory.!*

In the letter and in the speeches, Lewis repeatedly called Indians “children” and
called Jefferson their new “father.” He informed them that their old friends the
French and Spanish were gone, never to return, and that all their citizens in the
Louisiana Territory were now American citizens. In essence, Lewis was telling
Indians you are now American subjects. Jefferson was now their father and was
the only one they could look to for protection. Jefferson had sent Lewis and Clark
to make peace between the United States and the tribes, to find out what goods
the tribes wanted, and to make arrangements to deliver these goods. Lewis and
Clark also distributed flags, medals, and army uniforms “as a pledge of the sincer-
ity with which [Jefferson] now offers you the hand of friendship.” Lewis pointed
out that Jefferson was giving the tribes advice, which they had better take:

[Our great chief] commanded us ... to undertake this long journey ... to coun-
cil with yourselves and his other red-children ... to give you his good advice;
to point out to you the road in which you must walk to obtain happiness. He
has further commanded us to tell you that when you accept his flag and medal,
you accept therewith his hand of friendship, which will never be withdrawn
from your nation as long as you continue to follow the councils which he may
command.'®

Lewis delivered Jefferson’s message to the tribes to stop warring with other
Indians and to allow American traders to enter their territory. Furthermore, Lewis
warned the tribes not to displease their new great father because he “could destroy
you and your nation as the fire destroys and consumes the grass of the plains.”
This was plainly a military threat Lewis delivered to the Indians if they ignored
their new father’s advice. He also threatened tribes economically because if a tribe
displeased Jefferson, he would stop traders from coming. In contrast, if the tribes
listened to his good advice, traders would arrive to trade for furs at the best prices
Indians had ever received.!¢

Lewis also drove home the point that the United States was now the only sov-
ereign in the Louisiana Territory that the Indian Nations could deal with, and he
invited tribal chiefs to visit St. Louis and Washington, DC. They were instructed
to take with them the American flags and medals Lewis and Clark gave them



106 Native America, Discovered and Conquered

as evidence of invitations to peacefully visit the United States. They were also
instructed to take

all the flags and medals which you may have received from your old fathers the
French and Spaniards, or from any other nation whatever, your father will give
you new flags and new medals of his own in exchange.... It is not proper since
you have become the children of the great chief ... of America, that you should
wear or keep those emblems of attachment to any other great father but himself,

nor will it be pleasing to him if you continue to do so.!”

This letter and the identical speeches that Lewis delivered to dozens of Indian
Nations drove home the elements of the sovereign and commercial Discovery
powers that the United States assumed it had acquired as a result of the Louisiana
Purchase. The message was crystal clear: the Indian Nations were under the sole
authority and protection of and were within the political and commercial influ-
ence of the United States. Lewis recorded this idea in his journal: “we made [the
Indians] sensible of their dependance on the will of our government for every
species of merchandize as well for their defence & comfort.”!®

The medals, American flags, and military uniforms that Lewis and Clark
referred to were “gifts” they distributed to tribal chiefs. The medals had Jefferson’s
image on the front and a message of peace and friendship on the back. Some his-
torians call these items sovereignty tokens because accepting these gifts allegedly
demonstrated a chief’s and tribe’ allegiance to the United States. Lewis and Clark
also thought these objects carried this serious meaning. In his August 30 speech
to the Yankton Sioux, Lewis told them that “when you accept his flag and medals,
that you receive these with his hand ... so long as you continue to follow the Coun-
cils which he may command.” Also, in this speech, in the August 4, 1804 letter
to Little Thief, and in other speeches to numerous tribal chiefs, Lewis instructed
them about the importance of divesting themselves of these sovereignty tokens
from any other country and that they should only retain the American symbols.
“It is not proper ... that you should wear, or keep these emblems of attachment
to any other great father....” In August 1805, Lewis continued to deliver this
message when he told the Shoshone Chief Cameahwait that the United States flag
“was an emblem of peace [and] now that it had been received by him it was to be
respected as the bond of union between us.” Admittedly, Lewis and Clark took
these objects with them before they knew of the Louisiana Purchase. They may
have originally taken these objects solely for trading purposes with the Louisiana
Territory tribes while using them for political purposes with the Indian Nations
in the Pacific Northwest. But once the Louisiana Purchase was consummated,
these objects took on a political Discovery symbolism, at least to the Americans,
that the tribes in the Louisiana Territory were subjecting themselves to American
sovereignty.!?

Lewis and Clark repeatedly emphasized the Discovery significance of these
items. They said that their “Government looked upon those things as the sacred
emblems of the attachment of the Indians to their country” For example, on
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November 28, 1804, they impressed upon Mandan chiefs the importance that
they no longer accept any medals or flags but those of the United States. Clark
recorded the message: “we had Some little talk on the Subject of the British Trader
Mr. Le rock Giveing Meadils & Flags, and told those Chiefs to impress it on the
minds of their nations that those Simbells [symbols] were not to be recved by any
from them, without they wished to incur the displieasure of their Great American
Father.” The next day, the captains delivered a related order to employees of the
British North West trading company. Clark wrote, “Mr. La Rock and one of his
men Came to visit us we informed him what we had herd of his intentions of
makeing Chiefs &c. and forbid him to give meadels or flags to the Indians, he
Denied haveing any Such intention.” These exchanges demonstrate the signifi-
cance that Lewis and Clark placed on chiefs and tribes accepting the American
sovereignty tokens.?°

The height of ethnocentric and culturally confused thinking was demonstrated
in that Lewis and Clark literally thought they were naming chiefs and apparently
changing tribal governmental structures when they handed out the tokens. Lewis
demonstrated this elitist, superior attitude when he advised the Yankton Sioux
in his August 30 speech to “obey the councils of such chiefs as your Great father
may from time to time cause to be appointed among you from your Own nation;
and those particularly who are this day acknowledged by us as Chiefs.” One of
the expedition members also showed his apparent lack of cultural understand-
ing when he commented after the August 3, 1804, council with the Otoe and
Missouri Nations, when Lewis and Clark handed out medals, “the Indians ...
appeared well pleased with the change of government, and what had been done
for them. Six of them were made chiefs.”!

Lewis and Clark also emphasized America’s power and sovereign authority by
performing a show at each tribal conference designed to impress the Indians.
The expedition performed military maneuvers by parading and demonstrated
American weapons, trade goods, and scientific instruments. This was part and par-
cel of Lewiss speech that tried to cajole, threaten, and intimidate Indian Nations
with the strength of the United States. In fact, one reason for inviting tribal chiefs
to visit the United States was to impress them with its size and strength and to
demonstrate the futility of tribes trying to fight America. In total, all of the efforts
that Jefferson directed Lewis and Clark to undertake were meant to enforce the
United States’ Discovery sovereign and commercial authority against the Louisiana
Territory Indian Nations after the United States purchased the territory and the
Discovery power from France.

THE DOCTRINE OF DISCOVERY IN THE PACIFIC NORTHWEST

Thomas Jefferson conceived the Lewis and Clark expedition with the legal
authority of the Doctrine of Discovery in mind. Notwithstanding that the Louisiana
Purchase did not occur until after the expedition was underway, Jefferson had his
eyes set on a prize far afield from the Louisiana Territory from the very begin-
ning. Jefferson had an American empire in mind that would stretch across the
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continent and include the Pacific Northwest. To realize his dream, he needed to
perfect and complete the 1792 first discovery of the Columbia River by Robert
Gray by occupying the area within a reasonable time, which is what international
law required to turn a first discovery and the incomplete title that first discovery
created in newly discovered lands into a recognized title. That was one of the pri-
mary reasons Jefferson created and dispatched the expedition, and it is why from
the very beginning he directed Lewis and Clark to the mouth of the Columbia
River where Robert Gray had first discovered the river. The Pacific Northwest was
always Jefferson’s primary objective for the expedition, and he was going to use
the Discovery Doctrine to acquire the region for the United States.??

Many historians basically agree with this idea. For example, Professor Stephen
Dow Beckham stated about Lewis and Clark, “The United States had embarked
on the path of building a transcontinental empire,” and the expedition “dramati-
cally enhanced the United States’ ‘discovery rights’ to what became known as
the Oregon Country.” A well-known Canadian historian, W. Kaye Lamb, stated
that “[t]he chief purpose of the Lewis and Clark expedition was to cross this new
[Louisiana] territory and bolster American claims to the further areas beyond the
Rocky Mountains.” Bernard DeVoto also wrote that Jefferson dispatched Lewis
and Clark “to buttress the American claim to the Oregon country” and “that to
secure the Columbia country ... was certainly the most urgent of Jefferson’s pur-
poses.” After the expedition, the United States did exactly what these historians
noted because the United States made Discovery arguments to England for four
decades that Lewis and Clark were part of the evidence that the United States
owned the Discovery claim to the Pacific Northwest. In 1823, for example, the
United States argued that it owned the jurisdiction and sovereignty of the North-
west based “upon their first discovery of the river Columbia, followed up by an
effective settlement at its mouth ... by Lewis and Clarke.” In 1826 the United
States also argued its ownership:

By virtue of the first, prior discovery ... subsequent settlement within a reason-
able time ... the right of occupancy, and ultimately of sovereignty ... Captains
Lewis and Clark ... explored the course of the Columbia.... There they erected
the works called Fort Clatsop, and wintered in 1805 and 1806.... According
to the acknowledged law and usages of nations, a right to the whole country
drained by that river. The United States has as strong a claim as any country ever
had to vacant territory.??

The suggestion that Jefferson had this goal might seem startling or dubious
at first, but there is no question that it is true after considering the relevant
facts. First, in 1792 the private American ship captain Robert Gray was the first
Euro-American to discover the mouth of the Columbia River, to sail up it, to
name the river, and to publicize his discovery to the world. Under the accepted
international law of Discovery, this act gave the United States a first discovery
claim, “a claim recognized by the polity of nations ... [because] [d]iscovery and
entrance of a river mouth gave the discovering nation sovereignty over the valley
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and watershed of the river and over the adjacent coast.” Jefferson was Secretary
of State when this event occurred and was obviously aware of this new American
claim. Second, the Scotsman Alexander Mackenzie made his trip across Canada
in 1792-1793, which seriously alarmed Jefferson because it posed a threat to
the American claim to the Northwest. Mackenzie’s trip prompted Jefferson to
organize the Lewis and Clark expedition after he read Mackenzie’s book about his
voyage and his recommendation that England build a fur trading post in the Northwest
to expand England’s trade with Asia. Jefferson had long been interested in sending
an exploration across North America, but it was Mackenzie’s actions that finally
spurred Jefferson into action. Third, Jefferson told Congress that the expedition
would seek a route to the Pacific Ocean to develop the American fur trade. Fourth,
Jefferson ordered Lewis that the object of the mission was to explore to “the Pacific
ocean” and that Lewis was to ascertain the potential of the fur trade and the pos-
sibility that it might be conducted at the Columbia River directly with China to
save the “circumnavigation now practised.” The circumnavigation then practiced
were the routes used by the English Hudson’s Bay Company and the North West
Company to take furs back to England and then to China. Lewis did ascertain
the potential of an American fur trade from the Pacific coast. In fact, he told
Jefferson and Congressman Mitchill in 1806 that he thought the establishment of an
American trading post at the mouth of the Columbia would be the most important
achievement of his expedition and that the United States would “derive the ben-
efits of a most lucrative trade.” Lewis realized better than anyone that the trip to
the Pacific was difficult, but as he wrote Jefferson, he thought that within a decade
a trip across the continent would become a common occurrence. Finally, Jefferson
also directed Lewis to determine whether there were any ports within reach of the
Columbia River that were being visited by foreign ships. Jefferson was no doubt
concerned about the presence of European nations in the Pacific Northwest and
the extent of their possible Discovery and occupancy claims under the Discovery
element of contiguity.?*

Jefferson was eager to get Lewis and Clark underway because ownership of
the Pacific Northwest and the Oregon country was still very much in question
among Europeans and the United States in 1803. Spain, Russia, and England all
alleged first discovery claims to the region and to locations where they had landed
and traded on the Pacific coast. The United States, of course, relied on its first
discovery claim to the entire Columbia River system based on Robert Gray. Thus,
the race was on between all these countries to turn their incomplete Discovery
claims into actual occupancy and permanent possession as the Doctrine required.
Jefferson was well aware of all these facts and of the international law Doctrine
of Discovery and was actively involved in a race to occupy the Pacific Northwest
before any other country.

Consequently, the Lewis and Clark expedition was a crucial part of Jefferson’s
strategy of solidifying Americas Discovery claim to the Pacific Northwest.
Jefferson coordinated the efforts of the expedition to temporarily occupy the
Columbia by later encouraging American businessman John Jacob Astor to build
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a permanent fur trading post at the mouth of the river. Jefferson promised him
all the support the executive branch could provide. Jefferson wrote later of the
absolute importance of Astor’s trading post to America’s claim to the Northwest.
The American government relied on all these facts and cited for decades Robert
Gray’s discovery, the Lewis and Clark expedition, and the Astoria trading post
as definitive proof that the United States’ Discovery claim to the Northwest was
the first and that it was followed up in a timely and reasonable fashion by actual
occupation and permanent possession. The United States claimed that it met all
the necessary elements to turn its first discovery claim into full title and ownership
of the Northwest under international law. In 1808 Alexander Mackenzie even
warned his government that the United States would “claim under the right of
the Discoveries of Captains Lewis and Clark” and would “found their Claims on
Discovery.” Mackenzie urged England to promptly occupy the Northwest before
the “Americans ... take possession ... [and] set the Question fairly at rest.”*

In light of the foregoing evidence, it should be no surprise that the expedition
acted under the well-recognized rituals of the Doctrine of Discovery. Ironically,
many people have called the expedition the “Corps of Discovery.” This nickname
might have been used by Lewis and Clark and their men, but it is not recorded
in any of the official documents of the expedition. In 1807 Sergeant Patrick Gass
used that name in the title of his book about the expedition. The actual nickname
that is recorded in the Lewis and Clark Journals is the “Corps of Volunteers for
North Western Discovery.” This phrase is used at least two times in the journals by
Lewis and by Clark in August and October of 1804 and a third time when Clark
wrote President Jefferson in July 1803 and informed the president he was happy
to join the “North Western enterprise.” Clark also identified himself at least three
times using different variations of the initials “NWD.” These initials no doubt
stood for “North Western Discovery” In August 1804, for example, he signed a
document “Wm. Clark Captn. on an Expdn. for N. W. Descy.” Therefore, the
very name applied to the expedition by Lewis and Clark hints at what they saw as
the primary goal and mission of their voyage; to discover the Pacific Northwest.
Could they possibly have also had in mind the Doctrine of Discovery? They prob-
ably did not use the word “discovery” as a term of art to mean the international
legal principle, but it certainly raises an interesting question. We have seen ample
evidence that Discovery and its elements were common knowledge. Perhaps
Lewis and Clark knew about the Doctrine. Either way, though, the nickname
“Discovery” works just fine for this book’ thesis.?®

In addition to the nickname question, there is bountiful evidence of Discovery
reflected in the actual conduct of the expedition. First, Lewis and Clark were
dispatched by Jefferson with Discovery in mind to help establish America’s claim
to the Pacific Northwest. Then they followed the accepted practices and rituals of
Discovery by marking the landscape and leaving symbols of their discovery and
occupation of what they assumed were vacant lands available for claiming. Lewis
and Clark often recorded in their journals that they carved and branded their
names on trees and stones along their journey. Clark’s name is still visible today
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on Pompey’ Pillar near Billings, Montana. It is the only physical evidence of the
expedition left on the landscape today. Clark also recorded carving an inscrip-
tion on a tree on what is now the Long Beach Washington peninsula with “Capt
William Clark December 3, 1805. By Land. U States in 1804 & 1805.” This point
was the farthest north the expedition traveled on the Pacific coast, and Clark
wanted to leave evidence of that fact. Moreover, Lewis even carried a heavy metal
branding iron on the voyage with the words “M. Lewis Capt. U.S. Army.” The jour-
nals record that he “branded” his name on trees and other items many times. It is
extremely doubtful that any of this marking of the landscape was merely “tourist
activity,” especially when viewed in light of Thomas Jefferson’s Discovery goals for
the expedition and his instructions regarding claiming the Pacific Northwest. It is
very likely instead that the branding and marking activity was designed to have a
legal significance under the Doctrine, just as were the rituals performed for centu-
ries by European countries and sometimes by American representatives to prove
Discovery claims. Historian Bernard DeVoto stated that Lewis and Clark “carved
and branded trees and affixed notices to them” because “in the polity of nations
this was ritual to buttress the claim which the United States had to the Columbia
drainage through Robert Gray’s discovery.... The ritual announced that they had
traversed the country and had occupied it.”*’

A very interesting example of the American use of Discovery rituals in the Pacific
Northwest dates from 1818 when American military and diplomatic personnel
reasserted the United States’ ownership claim to Fort Astoria and the Northwest
after the War of 1812. On different occasions, an American naval captain and a
diplomat reestablished American ownership by ceremonially turning the soil (like
the delivery of seisin or fee title in feudal times) and by hanging lead and wooden
monuments announcing the United States’ ownership. The English and French
had often made Discovery claims in this same fashion as discussed in chapter 2.
The American representatives also raised the U.S. flag, and it was saluted by the
English at Astoria. These ceremonies were recognized by both countries to have
restored the United States’ claim and ownership to Astoria.?®

Lewis and Clark also spent an enormous amount of time mapping and naming
the features of the landscape they observed. Jefferson told Congress that part of the
commercial value of the expedition would be the accurate mapping of the route,
which would make it easier for the United States and its citizens to return to claim
valuable assets and land. Mapping was also a well-recognized European ritual of
making Discovery claims. Explorers had to be able to prove where they had been
and the new lands they had found. In addition, Lewis and Clark gathered native
people to conferences to hear Jefferson’s message and to observe Discovery pro-
cedures, including parading their men in military formations, and demonstrating
their weapons and instruments. All of these rituals mimicked Portuguese, Dutch,
and French Discovery rituals that were centuries old.*®

Even the scientific aspects of the expedition were part of claiming new lands
under Discovery. Commentators have noted that at least by the time of the English
Captain George Cook in the 1770s, governmental expeditions took scientists
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along or undertook scientific experiments, made various studies, drew maps, and
published their discoveries. One writer says that “the collection and publication of
geographic information became critical to diplomatic claims to new lands.” This
same author claims that Alexander Mackenzie wrote his 1801 book about cross-
ing Canada in a scientific manner and used instruments to calculate latitude and
longitude, noted geologic, botanic, and ethnographic information because he had
“to validate exploration in Europe’s literary and official circles.” In fact, Captain
Cook himself asked that his Pacific discoveries be quickly “published by Authority
to fix the prior right of discovery beyond dispute.” Thus, publication of the voy-
age and discoveries of an expedition were “the ceremonies of possession expected
by Enlightenment exploration.” Thomas Jefferson, a man of the Enlightenment
Era, ordered Lewis and Clark to perform these same tasks, and he expected them
to publish their journals. He made these demands because he wanted to make
diplomatic Discovery claims. “Jefferson knew that commerce and science were
inextricably interdependent in the construction of a Pacific empire.”°

In addition, Lewis and Clark did not just erect temporary winter shelters dur-
ing their voyage. Instead, they built and named forts and operated them under
military protocols while flying the American flag. In the winter of 1804-1805,
instead of passing the freezing winter in a comfortable Mandan earthen lodge,
they built the wooden Fort Mandan next to the Indian villages in modern-day
North Dakota. In 1805-1806, instead of passing the rainy winter in a comfortable
Chinook/Clatsop cedar long house, they built Fort Clatsop at the mouth of the
Columbia River near modern-day Astoria, Oregon. The Discovery symbolism of
these forts is hard to miss, especially for Fort Clatsop and the military occupation
of the Pacific Northwest by the United States. The significance of Lewis and Clark
occupying the Northwest and leaving a semipermanent monument to their pres-
ence and occupation is obvious. Furthermore, the significance of building forts in
newly claimed areas had been demonstrated for centuries before Lewis and Clark
in that England, France, and Spain had built military forts and trading posts to
symbolize their occupation of various locations in North America.>!

The evidence demonstrates that Lewis and Clark engaged in an amalgama-
tion of all the Discovery rituals that had been practiced for centuries by England,
France, Spain, Holland, and Portugal. It was as if Lewis and Clark were being
extra thorough to ensure that they used all the rituals necessary to make Discov-
ery claims. Just like European expeditions, the Lewis and Clark expedition took
physical possession of land, built permanent structures, engaged in parades and
formal procedures of possession and occupation, tried to obtain native consent
to American possession, and engaged in mapmaking and celestial observations.
Lewis and Clark also planned on publishing their journals. The expedition was
the living embodiment of Discovery in the field.*

Finally, we arrive at the most obvious piece of evidence that Lewis and Clark
operated under Discovery and that they were utilizing its rituals to claim the
Pacific Northwest. On March 18, 1806, as they were about to leave Fort Clatsop
on their return trip, Lewis and Clark left Discovery evidence in a document they
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posted at the fort. The document was nothing less than an attempt to establish
“legal” evidence of the Discovery-based occupation of the Pacific Northwest by
the United States. Lewis and Clark drafted this document as a memorial or decla-
ration of their presence in the Northwest. They listed the names of all the mem-
bers of the expedition and drew a rough map of their route from St. Louis to the
Pacific Ocean on the back of the memorial. They hung the memorial in their room
in Fort Clatsop and gave copies to various Indian chiefs and instructed them to
give their copies to any passing ship captains. The document proclaimed to the
world that American soldiers had traveled across the continent and lived on the
Pacific coast. I do not have to interpret this document for the reader; the captains
clearly explained their Discovery objective in the document:

The object of this list is, that through the medium of some civilized person who
may see the same, it may be made known to the informed world, that the party
consisting of the persons whose names are hereunto annexed, and who were
sent out by the government of the U’ States in May 1804 to explore the interior
of the Continent of North America, did penetrate the same by way of the Mis-
souri and Columbia Rivers, to the discharge of the latter into the Pacific Ocean,
where they arrived on the 14th day of November 1805, and from whence they
departed the [blank] day of March 1806 on their return to the United States.

Obviously, Lewis and Clark wanted some “civilized person,” that is someone
other than Indians, to testify to their success at crossing the continent and living
at and occupying the mouth of the Columbia River. Europeans would not have
believed this story if it were told only by Indians. Lewis and Clark also wanted it
to “be made known to the informed world,” that is to Europeans and to any other
rival for Discovery claims to the Northwest, that an American military expedition
had crossed the continent, built Fort Clatsop on the Columbia, and occupied
the Oregon territory. Had Lewis and Clark not lived to tell their story and pub-
lish their journals, they had at least provided evidence of their Discovery-based
occupation of the Pacific coast.>?

Amazingly, one of these memorials served the very purpose Lewis and Clark
intended for them. The captain of the American ship Lydia arrived in the Columbia
River on June 12, 1806, and was told by Indians about Lewis and Clark’s visit.
They gave him one of the memorials. He then transported the notice to Canton,
China, where it was transferred to another ship bound for Boston, where it
arrived in May 1807. This document nearly beat Meriwether Lewis back to the
East Coast!**

In conclusion, the conduct of Lewis and Clark clearly demonstrated the Doc-
trine of Discovery at work and Lewis and Clarks obedience to the orders of
Thomas Jefferson. Jefferson had the Pacific Northwest and Discovery in mind
when he first conceived and launched the expedition. This “unoccupied” country,
from the Euro-American viewpoint, was ripe for the taking by the country that
could actually occupy it first. Lewis and Clark occupied it for the United States.
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Jefferson intended this territory to become part of the United States and he used
the Lewis and Clark expedition and the Doctrine of Discovery to ensure that
objective. Consequently, Lewis and Clark made Discovery claims of American sov-
ereignty and power over the Indian Nations in the Louisiana Territory, and they
also utilized the well-established rituals of the Doctrine to strengthen America’s
first discovery claim to the Pacific Northwest.

An understanding of the legal Doctrine of Discovery and Lewis and Clark’s
use of its elements helps us to see the expedition in a new light and to recognize
the importance of the expedition to America’s ultimate ownership of the Pacific
Northwest. Historian Samuel Bemis recognized this point when he stated that the
Pacific Northwest was “claimed for the United States by Lewis and Clark” and that
the presence of the expedition “at the mouth of the Columbia River ... expanded
the significance of the Louisiana Purchase and of the northwest boundary.”>

Many historians, however, have stated that Lewis and Clark were not all that
important to American expansion and history, that the “influence of the Lewis and
Clark expedition has often been overstated,” and that the “expedition was largely
irrelevant because it proved premature.”® This is probably true as far as the his-
torical issues those statements address. When Lewis and Clark were returning to
St. Louis, for example, American traders passed them on their way upriver. One
trader even told Lewis and Clark that the people in the United States thought they
were dead. But the commercial and territorial expansion of the United States was
proceeding anyway in spite of Lewis and Clark and what might have happened to
them. This viewpoint, however, ignores the Doctrine of Discovery and its signifi-
cance to the successful expansion of the United States to the Pacific Northwest.
Historians who discount the importance of Lewis and Clark have overlooked the
very important role the expedition played in the international legal world of Dis-
covery and to the ultimate question of ownership of the Oregon country when
they traveled to the mouth of the Columbia River, built Fort Clatsop, and actually
occupied the Northwest. In that realm, in the legal arena, the Lewis and Clark
expedition played a crucial role and was a very significant and important part of
the successful Discovery argument that resulted in the United States owning the
Pacific Northwest.



CHAPTER 6
S —

Manifest Destiny and Discovery

The phrase “Manifest Destiny” was apparently not used to define American
expansion to the Pacific Ocean until 1845. But the idea that it was the destiny of
the United States to control and dominate North America was “manifest” or clear
and obvious long before 1845. Instead of being a new idea, Manifest Destiny grew
naturally out of the principles and legal elements of the Doctrine of Discovery,
Thomas Jefferson’s ambitions, and the path-breaking work of the Lewis and Clark
expedition. It was also clear, and in fact it was specifically intended, that Manifest
Destiny would be a disaster for the legal, cultural, economic, and political rights
of the Indian Nations and native peoples who stood in the way of this American
juggernaut. This was certain because the Louisiana Purchase, the Lewis and Clark
expedition to the Pacific Northwest, the Doctrine of Discovery, and Manifest Des-
tiny virtually ensured that a wave of American expansion would sweep over the
indigenous people and tribes living in those areas.

When Lewis and Clark returned to St. Louis in 1806, however, America’s des-
tiny to reach the Pacific Ocean was not so clearly visible. Many different people
had the ambition and the desire to accomplish that goal, but the actual means
to accomplish it were only partially visible. The 28-month voyage of Lewis and
Clark and the nearly superhuman effort it took to travel from St. Louis, Missouri,
to Oregon and back graphically demonstrated one undeniable fact; the United
States was going to have a difficult time settling and governing the Pacific
Northwest anytime soon. Moreover, the United States faced far more immedi-
ate and pressing matters than settling the Northwest. The U.S. government was
still less than two decades old and was concerned with surviving as a nation
and as a government. It was dealing with serious economic and political con-
flicts with European countries. These conflicts, and American ambitions, led the
United States to declare war on England in 1812. The war was motivated by
a variety of issues, but for many people it was primarily an attempt to expand
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American territory by absorbing Florida, Canada, and Texas. For example,
ex-president Thomas Jefferson wrote Secretary of State James Monroe on June 18,
1813, about the benefits the United States would acquire by capturing Canada.
Consequently, the idea of American expansion was alive and was a hot button
issue of the day. But the Pacific Northwest seemed to be beyond the technology
and capabilities of the United States in that era. Could the United States ever really
govern and utilize Oregon and incorporate it into the Union?!

Several historians do not think that Thomas Jefferson and other politicians had
that goal. They cite statements by Jefferson and Senator Thomas Hart Benton of
Missouri that they expected the United States’ western boundary to be the Rocky
Mountains. Some historians have stated that many people of that time period
only hoped that the United States could somehow benefit economically from the
Northwest and that perhaps those who ultimately settled the area would be the
descendants of Americans and would live under a republican form of govern-
ment. In sharp contrast to this interpretation, however, it is clear that one of
Jefferson’s primary objectives for the Lewis and Clark expedition was to reach the
mouth of the Columbia River in Oregon to strengthen the United States’ claim
to the territory and to further his dream of the United States occupying and set-
tling the Pacific Northwest. Senator Benton, as we will see, was a rabid supporter
and one of the main spokesmen for over 30 years in the Senate for the United
States to occupy and settle Oregon. He introduced numerous bills over several
decades to require the United States to occupy Oregon and to make it a territory
and he worked with other politicians to make this idea a reality. Why then did he
make the seemingly contradictory statement that the Rockies would be our natu-
ral western boundary? Why did Jefferson reach for the Oregon country via Lewis
and Clark if he did not believe that the Pacific Northwest could come within the
American empire?

One answer is that both Jefferson and Senator Benton were playing politics. It is
certain that Benton was just toning down his “Oregon or bust” rhetoric to mollify
his opponents because he worked arduously his entire 30-year career in the Sen-
ate for the United States to occupy Oregon. It is also possible that Jefferson was
just being conservative about his goals or playing politics in not letting his oppo-
nents and European nations know his true intentions and scheme to get Oregon
for the United States. We should also not forget how he lied to England, France,
and Spain about the Lewis and Clark expedition and its true objectives. Both
Jefferson and Benton were also just being reasonable by speaking conservatively
about whether the United States might expand some day to Oregon because the
technology of the era made communications and travel to Oregon extremely dif-
ficult and made the idea of federal governance of Oregon from Washington, DC,
seem almost an impossibility.

Jefferson, though, would have been optimistic about the ability of the United
States to govern Oregon even with the technology of his time. Furthermore,
since he was a man of the Enlightenment era and extremely interested in science
and scientific advances, he and Senator Benton and others could hope for and
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foresee a day when improvements in travel and communications would make
possible an American empire that stretched to the Pacific. In fact, Meriwether
Lewis wrote President Jefferson on September 23, 1806, immediately after return-
ing from Oregon, that the United States should develop the continental fur trade
from a post on the Columbia River. Lewis was not deterred by the vast distance
and the difficulty of the route he had just traversed. He wrote Jefferson that the
United States “shall shortly derive the benefits of a most lucrative trade from this
source, and that in the course of ten or twelve years a tour across the Continent
by the rout mentioned will be undertaken by individuals with as little concern as
a voyage across the Atlantic is at present.”

Jefferson and Meriwether Lewis were right to trust in technological advances
that would aid American expansion. For example, the first commercial use of
a steamboat by the American Robert Fulton in 1807 led to its rapid adoption
throughout the United States. The first steamboat appeared on the Mississippi
River and traveled as far north as St. Louis in 1817. Settlers heading west took
advantage of this transportation miracle. In turn, the railroad was developed and
successfully tested in England in 1825-1829. By 1830 and 1831, Americans were
building their own railroads, inventing improvements, and laying tracks faster
than any other country. One visionary even published a pamphlet in New York
in 1830 proposing that a railroad be built to the Pacific Ocean and in 1832 a
Michigan newspaper also called for a railroad to be built from New York City to
the Great Lakes and on to Oregon. In 1853 Congress authorized a survey of pos-
sible transcontinental routes. In addition, in 1838 Samuel Morse demonstrated
the telegraph, and five years later, Congress authorized the construction of an ex-
perimental line from Washington, DC, to Baltimore. Technological advances such
as these made the dreams of a continental American empire possible. But dreams
of an empire on the Pacific coast were not preposterous in 1806 because England
was already developing a global economic and political empire at that time based
on naval strength. England was expanding its maritime trading concerns in the
Pacific Northwest, as was the United States. The United States even surged ahead
of England in the Northwest sea-otter trade from the 1790s forward due to the ac-
tivities of New England shipping companies. What other grand things then might
the United States be able to do with the Pacific Northwest in the future?’

With these initial thoughts in mind, it is worthwhile to consider the inexorable
march of the United States via Manifest Destiny and the Doctrine of Discovery to
the Oregon country. We consider exclusively the Pacific Northwest in our analysis
of Manifest Destiny. The other American territorial expansions that occurred from
Jefferson’s time to 1900 came at the expense of European countries and Mexico.
The Doctrine of Discovery was not as heavily involved in America’s conduct re-
garding those regions because non-Indian governments already possessed, and
were considered the “owners” of, those areas. In the race for the Pacific North-
west, however, Discovery played a very active role because no non-Indian gov-
ernment had yet occupied the area to preempt other countries and establish its
exclusive ownership under the principles of international law.
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First in this chapter, we consider the development and definition of the term
“Manifest Destiny.” Then we examine the extensive legal and historical evidence
from 1803 to 1855, which demonstrates that Manifest Destiny arose from the very
elements of the Doctrine of Discovery.

Please note one point that I think proves almost on its own that Manifest Des-
tiny grew out of Discovery. The U.S. presidents, secretaries of state, congressmen,
and newspapers and citizens who advocated for Manifest Destiny and American
expansion to the Pacific Ocean did so almost unanimously by invoking and using
the elements of Discovery. If the modern-day reader of the evidence we will ex-
amine does not understand Discovery and the definitions of its elements, they will
not comprehend the full meaning and intent of the arguments. The advocates of
Manifest Destiny used the Doctrine of Discovery to prove their argument that it
was America’s destiny to reach the Pacific. The Doctrine of Discovery, in essence,
became Manifest Destiny.

MANIFEST DESTINY

The phrase “Manifest Destiny” was apparently first applied to American territo-
rial expansion in 1845 and was coined by the journalist John L. O’Sullivan. In
July 1845, he wrote an unsigned editorial entitled “Annexation” in the monthly
United States Magazine and Democratic Review and applied the term to America’s
annexation of Texas. In the editorial, O’Sullivan denounced foreign nations who
were allegedly interfering with American expansion because they were “checking
the fulfillment of our manifest destiny to overspread the continent allotted by
Providence for the free development of our yearly multiplying millions.”

On December 27, 1845, O’Sullivan wrote a very influential editorial in the New
York Morning News about the Oregon country entitled “The True Title.” This edito-
rial and its use of “Manifest Destiny” created a new slogan that justified the idea of
a self-confident American expansion over the continent. The phrase became part
of the national vocabulary. While the phrase was new, the idea that the United
States would expand over the continent and acquire the Pacific Northwest had
been alive and well since at least Thomas Jefferson’s time.

Interestingly, O’Sullivan expressly utilized the Doctrine of Discovery in his ar-
gument that the United States already held legal title to Oregon. He then relied
on Manifest Destiny and Divine Providence as his secondary argument that the
United States owned the “True Title” to the Oregon territory:

Our legal title to Oregon, so far as law exists for such rights, is perfect. Mr.Calhoun
and Mr. Buchanan [U.S. Secretaries of State] have settled that question, once
and for all. Flaw or break in the triple chain of that title, there is none. Not a
foot of ground is left for England to stand upon, in any fair argument to main-
tain her pretensions.... [UJnanswerable as is the demonstration of our legal
title to Oregon—and the whole of Oregon ... we have a still better title than
any that can ever be constructed out of all these antiquated materials of old
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black-letter international law. Away, away with all these cobweb tissues of right
of discovery, exploration, settlement, continuity, &c.... were the respective cases
and arguments of the two parties, as to all these points of history and law,
reversed—had England all ours, and we nothing but hers—our claim to Oregon
would still be best and strongest. And that claim is by the right of our manifest
destiny to overspread and to possess the whole of the continent which Providence has
given us for the development of the great experiment of liberty and federated
self-government entrusted to us.... [In England’s hands, Oregon]| must always
remain wholly useless and worthless for any purpose of human civilization or
society.... The God of nature and of nations has marked it for our own; and
with His blessing we will firmly maintain the incontestable rights He has given,
and fearlessly perform the high duties He has imposed. [emphasis added]

» o«

“Black-letter international law,” “civilization,” the “right of discovery, explora-
tion, settlement, continuity”—can there be any question that O’Sullivan, just a
plain old newspaper man, was fully conversant with the elements of the interna-
tional law Doctrine of Discovery? And can there be any dispute that he used the
Doctrine and its elements of first discovery, occupation, and contiguity to justify
America’s legal title to Oregon?’

But then he found an even stronger argument for the U.S. title to Oregon: God
ordained it. In fact, Providence had given Oregon to the United States to further
develop “the great experiment of liberty and federated self-government” that God
had “entrusted to” Americans. According to O’Sullivan, Americans would “main-
tain the incontestable rights” that God had given them and “perform the high du-
ties” that God had imposed upon them. It sounds like he was making the Divine
Right of Kings argument used for centuries by European monarchies to maintain
their thrones. It is also reminiscent of the development of the Doctrine of Discov-
ery and the exercise of the Church’s power and the rights of European monarchs
to control the lands of non-Christian, non-European peoples in the alleged service
of the Christian God.

Not surprisingly, the phrase “Manifest Destiny” became very popular with many
politicians, citizens, and newspapers and was widely used in the debate about
Oregon. For example, the phrase was repeated almost immediately in congres-
sional debates about the United States expanding to Oregon. An opponent of this
idea, Congressman Winthrop of Massachusetts, referred to O’Sullivan’s editorial
on January 3, 1846, and mocked the idea that it was America’s “manifest destiny
to spread over this whole continent.” He mocked the idea because he stated that
such a claim “will not be admitted to exist in any nation except the universal
Yankee nation.”®

We know, of course, notwithstanding England’s resistance and the opposition
of some American citizens, that the idea of Manifest Destiny and American con-
trol of the Oregon country ultimately prevailed. This is no surprise because even
though the words “Manifest Destiny” were new, the idea of American domination
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of the North American continent had been widely accepted from colonial times
and the early days of the United States. The import of the phrase “Manifest Des-
tiny” was that it gave a name, a cachet, a justification, to this continental ambition
and it came to have its own mystical meaning and resonance in American history
and in the American psyche.”

But what exactly did O’Sullivan and the supporters of Manifest Destiny think it
meant and how do we understand its definition today? There has been extensive
commentary on Manifest Destiny. Historians have for the most part agreed that
there are three basic themes to Manifest Destiny.

1. The special virtues of the American people and their institutions;
2. America’s mission to redeem and remake the world in the image of America; and,

3. A divine destiny under God3 direction to accomplish this wonderful task.

It was pretty easy and comfortable for Americans to accept that their virtue,
mission, and divine ordination mandated the expansion of Americas borders
because that thinking helped salve American consciences about empire build-
ing and the possibility that the Oregon country and the lands taken in the 1846
Mexican-American war were nothing more than American “colonies.” Obviously,
the justifying and sugar coating of this aggressive American expansion did not just
begin in 1845. Historians have noted the identical process in Jefferson’s vision
of Manifest Destiny as he foresaw and worked toward an imperial continental
American empire decreed by Providence. In fact, Jefferson stated this vision in his
first Inaugural Address. On March 4, 1801, Jefferson proclaimed that the United
States was a “rising nation ... advancing rapidly to destines beyond the reach of
mortal eye.” America was “a chosen country, with room enough for our descen-
dants to the thousandth and thousandth generation.” Thomas Jefferson plainly
saw it as the destiny of the United States to expand westward under divine direc-
tion and to become “an imperial contender.”®

Manifest Destiny also had a racial component. America’s self-defined Anglo-
Saxons felt they held the leading role in educating, civilizing, and conquering the
continent and dominating American Indians and Mexicans. During the Manifest
Destiny era, many white Americans applied the same language they had used
for centuries about Indians—inferior, savage, uncivilized, and with a hopeless
future—to Mexicans. In 1847, for example, one writer stated that the Mexican
destiny was the same as for Indians, to assimilate into the “superior vigor of the
Anglo-Saxon race, or they must utterly perish.”

From the early colonists to the Founding Fathers and up to 1845, Anglo-
Americans assumed they were the chosen people, and they saw the proof of
that ordination and mission evident in their conquest of the wilderness and
of the native peoples of the American continent. The idea of an evident and
divine destiny for America to dominate and control the entire continent and its
non-Anglo-Saxon peoples had been American policy from the beginning of the
American colonies. The idea of America’s divinely inspired and foreordained ex-
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pansion across the continent, Manifest Destiny if you will, was certainly a well-
formulated principle in Jefferson’s time. In fact, in looking west and sending
Lewis and Clark west, Jefferson was just continuing the well-formulated Euro-
American thinking that empire and civilization was a westward movement. “For
Jefferson more than any other major figure in the revolutionary generation,
the West was America’s future.” Jefferson was certain that the United States
was the “nest” from which an empire of liberty would stretch across the conti-
nent and perhaps even farther. Thus, long before the words Manifest Destiny
were coined, the idea that America’s government and people were destined to
control the North American continent was well established. The Doctrine of
Discovery would become a very valuable tool to ensure that destiny for the
United States.'®

We now examine the factual and legal evidence that demonstrates the United
States was working to expand across the continent under Manifest Destiny. In
examining the development of Manifest Destiny in the forty years before it gained
its own name, we see that the elements of the Doctrine of Discovery were the
motivating legal principles that the United States used to formulate and to carry
out its obvious or manifest destiny to expand across the continent to the Oregon
country.

1803-1818

The components of Manifest Destiny on its march to Oregon included a wide
array of official governmental explorations, legislative and political actions, pri-
vate economic concerns, rough and tumble fur trappers, earnest missionaries,
and land-hungry settlers. All of these factors helped shape American policy and
history during the advance to the Pacific Ocean. These groups worked together,
without even knowing it, to push and pull the United States toward Oregon and
to perfect the American Discovery claim to the Columbia River region created by
Robert Gray and Lewis and Clark. Here we will see how these disparate characters
helped create a tide of Discovery and Manifest Destiny that won the Oregon coun-
try for the United States over the claims of rival European countries. We conclude
our historical and legal examination in 1855 because in that year the United States
exercised its exclusive Discovery right of preemption and signed treaties with
many Northwest Indian Nations and bought more than 64 million acres of tribal
land in what is now Oregon, Washington, and Idaho. That exercise of the Discov-
ery power in 1855 and the United States” acquisition of enormous areas of land in
the Northwest is an appropriate place to end our discussion of America’s use of
the Doctrine of Discovery and Manifest Destiny to gain the Oregon country.

Governmental Efforts to Acquire Oregon

Thomas Jefferson’s desire for a continental empire was the overriding theme,
the driving force that moved America toward the Pacific in this time period. He
was the inspiration for the 1803 Louisiana Purchase, the architect of the 1803-1806



122 Native America, Discovered and Conquered

Lewis and Clark expedition aimed at the Columbia River in Oregon, and the
promoter of American economic activity in Louisiana and Oregon. One of Jef-
ferson’s primary objectives in launching the Lewis and Clark expedition to the
Pacific Northwest was unquestionably to extend American territory or at least
American governmental ideals and culture to that region. As we have already
noted, Meriwether Lewis’s primary recommendation when he returned from his
expedition was that the United States needed to establish a trading post at the
mouth of the Columbia River. He thought this action would be the most impor-
tant result of his expedition. Jefferson also had the Pacific Northwest in mind
because we have seen that in 1804 and 1808 he believed that the Oregon country
was part of American territory, and in 1812 he wrote John Jacob Astor that the
Pacific Northwest was already United States territory.!!

It is no surprise, then, that the United States began working during the Jefferson
administration to bring the Oregon country under American control. The evidence
also shows us that it is no surprise that Jefferson and his colleagues James Madison
and James Monroe have been called “fervent expansionists” who were “willing to
go to almost any length to secure additional territory” and that their goal was the
“lalnnexation of all the lands of North America.” In keeping with these aggres-
sively expansionist ideals, President Jefferson and his secretary of state, James
Madison, used Discovery elements to expand American territory to the Pacific.!?

In April 1805, for example, American diplomat James Monroe wrote a Spanish
diplomat and used the elements of first discovery, possession, international law,
contiguity, and preemption to argue America’s right to an expansive definition of
the western border of the Louisiana Territory. In 1807, Secretary of State James
Madison highlighted the United States’ right to the Oregon country when he
wrote instructions to James Monroe regarding negotiations with England and ad-
vised him not to discuss “our [reasonable] claims ... to the Pacific Ocean” because
Madison thought England was raising the issue just to inflame Spain against the
United States. Madison also referred in 1806 and 1807 to a Discovery element,
the United States’ exclusive right to commercial and political interactions with the
Indian Nations and Indians in American territory: “The privileges of British trade
and intercourse with the Indians ... are not to be extended to Indians dwelling
within the limits of the United States.... ” Consequently, Secretary Madison and
James Monroe demonstrated in 1805-1807 that they were protecting America’s
Discovery claims in the Louisiana Territory and the Pacific Northwest and its Dis-
covery power over commercial and political contacts with Indians.!?

By 1813, ex-President Jefferson was arguing that the United States owned the
Oregon country because of Astoria, the permanent American trading post that
John Jacob Astor had built in 1811 at the mouth of the Columbia River. Likewise,
in 1814, the new secretary of state, James Monroe, argued that England had no
claim on the Pacific coast because the United States had been the first to occupy
the mouth of the Columbia River. Furthermore, in August—October 1814, dur-
ing the negotiations to end the War of 1812, English and American diplomats
engaged in remarkable discussions about the Discovery rights and powers of each
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country vis-a-vis the Indian Nations, their lands, their sovereignty, and their com-
mercial rights.

In these negotiations, England tried to limit America’s Discovery powers over
the Indian Nations who resided within American territory. England was perhaps
trying to protect its Indian allies. The American diplomats claimed that England
was trying to stop the “natural growth and increase of population” of the United
States. The American leaders absolutely refused to recognize any limitations on
U.S. Discovery powers because it would violate the “established maxim of public
law” if England was allowed any input about “Indians residing within the United
States.” They argued that England could not do this because “public law” held
that when Europeans recognized boundaries in the New World, they gave “up to
the nation in whose behalf it is made, all the Indian tribes and countries within
that boundary.” This public law had been “founded on principles previously and
universally recognised.” The public law the American diplomats were citing was,
of course, the Doctrine of Discovery. According to the Americans, England was
trying to take from the United States “the rights of soil and sovereignty over the
territory which they inhabit” and to “preclude the United States from the right
of purchasing [land] by treaty from the Indians ... by amicable treaties.” The
Americans strongly asserted Discovery rights and would not cede to England or
to the Indian Nations the United States’ preemption, sovereign, and commercial
rights over the tribes and Indians within its borders. England could not prevent
the United States from purchasing Indian lands by “voluntary treaty” when the
tribes consented. The Americans argued indignantly that the United States was
pursuing a liberal and humane policy toward Indians by introducing “civilization
amongst them.” Perhaps without noticing their own dishonesty, the diplomats
stated that the United States was not grasping for the “progressive occupation of
the Indians’ territories.” We know for a fact that the exact opposite was true.!*

The diplomats argued that the United States was just insisting on the same Dis-
covery rights that England had always exercised. They pointed out that England
had assumed the rights of sovereignty and preemption over Indians and their lands
in the Royal Proclamation of 1763 and in Crown and colonial treaties and land
purchases. The Americans asked the English diplomats what was the meaning of
the English colonial charters in America “if the Indians were the sovereigns and
proprietors of the lands bestowed by those charters?” Would Great Britain have
allowed another nation to deal with the Indian Nations within English territory?
England’s answer to these questions was clear because England always followed
the Doctrine of Discovery and maintained its exclusive preemption and sovereign
and commercial rights over Indians within English territory. The Americans stated
that the “law of nations” and “the legitimacy of colonial settlements in America”
worked to “the exclusion of all rights of uncivilized Indian tribes.” Because the
situation of the United States and the Indian Nations was now the same as the for-
mer English—Indian relationship, Discovery principles still controlled. The United
States diplomats expressly insisted on the U.S. right of preemption because Indian
Nations did not have “the right to sell their lands to whom they pleased” or “to



124 Native America, Discovered and Conquered

dispose of their lands to any private persons, nor to any Power other than the
United States, and to be under their protection alone.”'”

In June 1816, President Madison continued “[t]o assert American sovereignty
along the [Pacific] coast.” As part of his plan, Madison ordered the Navy to explore
the Pacific and to land at Astoria. Events prevented this mission from proceeding,
but a Pacific voyage remained a high priority of the great expansionists the new
President James Monroe and Secretary of State John Quincy Adams.

Other American politicians were also very interested in the expansion of
the United States during this time period and used language that linked their
expansionary ideas with Manifest Destiny. For example, in 1802, Spain cut off all
American trade through the port of New Orleans. This was a disaster for the United
States because three-eighths of American trade passed through New Orleans at
that time. Jefferson dispatched James Monroe to help the American ambassador
to buy New Orleans from France. Some politicians even called for war against
Spain over this issue. A committee of the House of Representatives stated that
the United States should purchase or take New Orleans by military force. This
committee reported to the House that New Orleans belonged to the United States
because “nature had intended [it] for our own benefit.” In addressing this subject,
the New-York Evening Post gave full voice to American Manifest Destiny to domi-
nate New Orleans, the Louisiana Territory, and all of North America. “It belongs
of right to the United States to regulate the future destiny of North America. The
country is ours; ours is the right to its rivers and to all the source of future opu-
lence, power and happiness.” Furthermore, in 1804 the House of Representatives
Committee of Commerce and Manufactures reported to Congress that it “believed

. [the Louisiana Territory] to include all the country ... between the territories
claimed by Great Britain on the one side, and by Spain on the other, quite to the
South Sea [the Pacific].” This was the same claim that Jefferson hinted at in his
research paper on the boundaries of Louisiana. In addition, in 1812, one con-
gressman from Pennsylvania predicted that the United States would stretch to
the Pacific Ocean one day, and in 1814 a Vermont congressman fully invoked
Manifest Destiny and the Discovery element of civilization when he wrote Andrew
Jackson that “[t]his Nation are destined to civilize and Govern this Continent.”*¢

The Doctrine of Discovery figured prominently in incidents regarding the
trading post Astoria, in the present-day state of Oregon, during and after the War
of 1812. John Jacob Astor’s employees and partners at Astoria were unaware of
the outbreak of the war until they were so informed by members of the English
fur company, the North West Company. The English informed Astor’s men that a
British warship was coming to seize Astoria. Astor’s partners on the scene voted
to sell the post to the North West Company—apparently because they feared it
would soon be seized by the British navy anyway. The British ship did arrive, and
the actions of the English officer seriously complicated the significance of the
“voluntary sale” of Astoria.

The British ship Raccoon arrived at Astoria on December 1, 1814, and Captain
Black reported to the Admiralty, “Country and fort I have taken possession of and
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left in possession and charge North West Company.” He claimed this “victory”
even though the North West Company had purchased the post and was flying the
English flag when the Raccoon arrived. Captain Black, however, arranged a for-
mal ceremony, right out of the rituals of Discovery, to demonstrate his possession
of the region for the British Crown. He summoned the important tribal chiefs,
raised the English flag over Astoria, broke a bottle of wine over the flagstaff, and
renamed the post Fort George.!”

This incident complicated the negotiations for the Treaty of Ghent, which ended
the War of 1812. The treaty required the return of all property seized during the
war. Secretary of State James Monroe wrote the American diplomat John Quincy
Adams in 1814 to not forget that “the United States had in their possession at the
commencement of the war a post at the mouth of the River Columbia which com-
manded the river” and that Adams should demand restitution of the post so that
the United States could “reoccupy it without delay.” The United States argued with
England for years that the treaty required the return of Fort George/Astoria be-
cause it had been seized by the English naval captain. In contrast, England argued
that the North West Company had purchased Astoria in a voluntary sale. Multiple
issues and claims from the Doctrine of Discovery were raised in these diplomatic
exchanges, but the return of possession of Astoria remained unsettled.®

In 1817 the new secretary of state, John Quincy Adams, and the new president,
James Monroe, grew tired of this diplomatic wrangling. They unilaterally
dispatched a ship and American representatives to retake possession of Astoria
without English knowledge or consent. This was a bold move because it risked
a military and political confrontation. It was also risky because the United States
was not then in any position to physically possess or even attempt to govern
the Oregon region. The task, however, was considered crucial by Adams and
President Monroe because they deemed it important to undertake formal, proce-
dural steps to reoccupy Astoria and to reassert and protect America’s Discovery
claims to the Northwest. Monroe and Adams discussed the Discovery implica-
tions of their action. The mission was designed, as they wrote to each other, “to
assert the [American] claim of territorial possession at the mouth of [the] Colum-
bia river.” Adams also wrote that the mission was “to resume possession of that
post [Astorial, and in some appropriate manner to reassert the title of the United
States.” The president and the secretary of state were discussing nothing less than
using the elements of Discovery to reassert the United States first discovery claim
to Oregon.?

English officials were alarmed by this action. After various diplomatic exchanges
and cabinet meetings, England agreed to return Astoria to the United States. This
was done over the objections of the North West Company, who claimed that it
had legally purchased the post and that allowing the United States to reoccupy
Astoria would allow it to enter the fur trade in the Pacific Northwest and advance
American claims to the region. England had other overriding interests that led
it to compromise on Astoria. The United States’ position in Astoria was to be
restored to what it was before the War of 1812. The English Cabinet made clear,
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however, that this act was not an admission of American ownership of the entire
Columbia River territory. England reserved its right to make any and all Discovery
arguments to its ownership of the entire region.?

President Monroe and Secretary Adams had the Doctrine of Discovery in mind
when they dispatched the American diplomat John Prevost and the naval Captain
William Biddle in September 1817 to take possession of Fort George/Astoria for
the United States. It should be no surprise that the actions they took to protect
America’s Discovery and Manifest Destiny interests on the Pacific coast were ac-
complished by Discovery rituals. In fact, John Quincy Adams, the “ardent expan-
sionist,” was well aware of Discovery and its rituals. As secretary of state and later
as president, he played a major role in the expansion of America’s Discovery and
Manifest Destiny goals. Accordingly, Monroe and Adams ordered Captain Biddle
and Mr. Prevost to sail to the Columbia and to “assert there the claim of sover-
eignty in the name of ... the United States, by some symbolical or other appropriate
mode of setting up a claim of national authority and dominion” [emphasis added].
This directive was nothing less than the government ordering them to perform
Discovery rituals to reassert America’s claim to the Northwest.?!

Biddle and Prevost arrived at Astoria at different times. Captain Biddle arrived
in the American war ship Ontario on August 19, 1818. He went ashore in two
places and performed Discovery rituals to assert America’s reoccupation and
claim to the Pacific Northwest. On the north side of the mouth of the Columbia
River, and in the presence of Chinook Indians, Biddle raised the U.S. flag, turned
up some soil with a shovel, just like the delivery of seisin ritual from feudal times,
and nailed up a lead plate that read, “Taken possession of, in the name and on
the behalf of the United States by Captain James Biddle, commanding the United
States ship Ontario, Columbia River, August, 1818.” He then moved upriver and
encountered the North West traders at Ft. George/Astoria. Inexplicably, he did not
even tell them what he was doing there. He then repeated a Discovery ritual on
the south side of the Columbia by nailing up a wooden sign and then sailed away.
In these matters, Biddle asserted a Discovery claim in the exact same manner as
European explorers had done for centuries. The performance of these Discovery
rituals would not have been a surprise to the English.??

The diplomat John Prevost arrived at Astoria over a month later on a British
ship of war, the Blossom. The English Captain had been instructed to cooperate
fully in restoring Astoria to America. Prevost was taken to Fort George/Astoria
in October 1818, and a joint Discovery ritual was staged. The English flag was
lowered and the U.S. flag raised in its place. The English troops fired a salute to
the U.S. flag, and papers of transfer were signed by the English Captain, the North
West Company agent, and the American John Prevost. Ironically, after Prevost
left, the English flag was hoisted again over Fort George/Astoria, and the North
West Company resumed its activities. For the time being, the American claim of
Discovery to the trading post and to the Pacific Northwest was again legally in
place, but there was no American presence or permanent occupation of the region
to ensure America’ destiny to reach the Pacific.??
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Congress was obviously aware of all these events. In fact, throughout this time
period many congressmen kept their constituents aware of these actions through
a very interesting series of what were called congressional circulars. The circulars
were actually letters that congressmen wrote to individuals and that were to be
shared or posted in public places or printed in newspapers to report national af-
fairs and the activities of Congress. Many congressmen mailed hundreds of copies
of these letters to their constituents. For our purpose, the circulars demonstrate
clearly that members of Congress were well aware of the United States Discov-
ery claim to the Pacific Northwest and that many of them supported the expan-
sion of American territory with arguments based on the elements of Discovery.
Congress was plainly conversant with Discovery and the idea of a continental
Manifest Destiny. These circulars also demonstrate the widespread understanding
of the elements of Discovery by the common voters, the use of Discovery to al-
lege American ownership of the Pacific Northwest, and the understanding of an
American destiny to absorb this area into the Union. The fact that congressmen
sent letters to their constituents discussing these ideas shows that even the average
citizen was informed and aware of Discovery principles.?*

In 1807, for example, a Tennessee congressman wrote Tennesseans about the
Lewis and Clark expedition and the fact that they had spent the winter of 1805—
1806 on the Pacific Ocean at the mouth of the Columbia River. In language that
links Manifest Destiny and elements of Discovery, the congressman wrote, “This
expedition has opened to posterity an immense field for future enterprise. ... [and]
might procure for the people of this country the great advantages of this extensive
trade; establish and preserve a passage to, and a communication with the great
Pacific Ocean, and insure to the United States the ultimate possession of that vast
country, formed by nature to constitute a part of the American union.””

Other congressmen agreed that America’s border now extended to the Pacific
Ocean due to the Lewis and Clark expedition and/or the Louisiana Purchase.
Various congressmen informed their constituents of these facts, for example, in
Tennessee, Kentucky, and North Carolina in 1805 and 1807. Apparently they
were relying on the Discovery elements of first discovery and occupation to pass
title to newly discovered territory to the United States. In 1805, 1806, and other
years, multiple congressmen from many different states discussed with their con-
stituents the Discovery element of Indian title and how the United States was ex-
tinguishing Indian titles through treaty purchases, only when the Indian Nations
consented to the sales, and then was making the lands available for American
settlers. Another congressman in 1807 informed his constituents of the progress
being made toward the Discovery goal of civilizing “savage” Indians.?®

Consequently, it is evident that federal politicians working toward expanding
American territory were knowledgeable about and used the elements of Discovery
in their everyday conversations and actions. The presidents, secretaries of state,
and congressmen who from 1803 to 1818 discussed Manifest Destiny issues used
Discovery and its elements to advance America’s right to govern and own the
Oregon country.
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Governmental Explorations

Governmental explorations were crucial in opening the West to American
expansion. These undertakings increased information about the area and its
resources and increased interest and excitement in the public to gain these assets
by moving west. The federal government undertook several official attempts to
explore, map, and study the assets and characteristics of the West in this time
period. The United States only had the ability to take minor steps toward the
Pacific at this time, but it did undertake several important efforts. The most famous
American exploration of this era was of course the Lewis and Clark expedition.
Jefferson reported to Congress in December 1806 that in exploring the Missouri
River to find the “best communication from that to the Pacific Ocean,” they “had
all the success which could have been expected.”?’

Jefferson’s ambition for an American empire and the full utilization of the enor-
mous Louisiana Territory, however, required more than just one expedition. He sent
exploratory expeditions into different regions of the territory up the Red River and
up the Washita or Ouachita River. When he sent the Freeman/Custis expedition up
the Red River in modern-day Texas, he was trying to establish the southern bound-
ary of the Louisiana Territory between Spanish territory and American Louisiana.

American General James Wilkinson, the governor of the Louisiana Territory,
also sent Lieutenant Zebulon Pike on two voyages through Louisiana. In 1805,
Pike ascended the Mississippi River as far as present-day Minnesota seeking to
find the headwaters of the river. He was no doubt looking for the northern bound-
ary of the Louisiana Territory. Pike kept a journal, made maps, and convinced at
least one tribe to sell land for the building of a federal trading post. Additionally,
Pike was sent west along the Arkansas River in 1806-1807 as far west as the
Rocky Mountains and then south to the Rio Grande River, where he was detained
by Spanish troops and returned to Louisiana.

These efforts demonstrated that Jefferson and Congress were interested in
exploring the Louisiana Territory to discover its boundaries and the assets and
possibilities it held. The United States wanted to uncover how best to exploit the
purchase and how to effectively absorb the territory into the Union.

American Private Economic Forces

Even before the Lewis and Clark expedition and the Louisiana Purchase,
American companies from New England had developed economic interests in the
Pacific Northwest. Starting as early as 1787, the Pacific coast became a target of
many New England commercial interests. They even developed a sense of owner-
ship over this area once they established a regular route trading for and taking
sea otter furs and then trading the furs in China. The New England sea-otter and
whaling trade continued to expand and increase American private interests along
the Oregon coast after Lewis and Clark.

Moreover, after the Louisiana Purchase and Lewis and Clark, private American
economic interests did everything that Thomas Jefferson had hoped for and that
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he had promised Congress they would do to advance America’s interests in the
Louisiana Territory. The American fur trappers and traders immediately began to
exploit the territory and to push American interests westward. We have already
seen how Jefferson was part of this effort when he encouraged John Jacob Astor
to take the American fur industry as far west as possible, to the mouth of the
Columbia River, the identical spot Jefferson had targeted for Lewis and Clark.

The United States government was not in a position to immediately advance
Manifest Destiny toward Oregon. But American citizens and private economic con-
cerns were able to immediately begin pursuing the profits to be gained from furs
and trade with Indian people in Louisiana and to utilize Americas newly acquired
Discovery interests in the territory and even to begin pushing toward Oregon.

Even before Lewis and Clark returned to St. Louis in September 1806, private
American economic interests were already commencing activities in the Loui-
siana Territory and following the path the explorers had blazed. The American
westward destiny was already in motion. In fact, one intrepid American trader
followed right on the heels of Lewis and Clark up the Missouri River in 1804. He
built a house in Yankton Sioux country and traded over the winter of 1804-1805. But
even more impressive were the results that Lewis and Clark themselves observed
as the expedition returned rapidly down the Missouri River in September 1806.
They encountered American traders almost daily moving up the Missouri from
St. Louis to trap furs and to trade with Indians. This American trade and com-
merce in the Louisiana Territory was already on the move even though Lewis and
Clark had been nearly forgotten by most Americans or were presumed dead and
even though the United States government was unable to immediately follow up
on the expedition. America’s economic destiny in the Louisiana Territory was
already commencing because its traders and fur trappers were headed up the
Missouri and to the west. This was exactly what President Jefferson had foreseen
and hoped for, and it was what he had promised the Congress on January 18,
1803 would happen when he sought federal funding for the Lewis and Clark
expedition.

The expedition did more than just provide information about the possibilities
of the lucrative fur trade in the West. Two members of the expedition immediately
joined this budding movement, returned to areas they had just visited, and helped
to publicize and promote the trade. John Colter received permission to leave the
expedition in North Dakota in August 1806 to immediately enter the fur business.
He had a successful trapping career and was the first white American to see what
is now Yellowstone National Park and Jackson Hole at the edge of the Rockies. He
played a significant role in increasing American economic interest in the West.

In addition, the Lewis and Clark expedition’s best hunter and interpreter, the
half~Shawnee Indian, half-French George Drouilliard, joined the Manual Lisa Fur
Company upon returning to St. Louis in September 1806. He then led fur trapping
trips back to the junction of the Yellowstone and Missouri Rivers and even further
into central and southwest Montana. He built several trading posts for the company;,
and in 1807 he led the first large-scale fur trading expedition into the territory.
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These private efforts introduced Indians and Indian Nations in the Louisiana Ter-
ritory to American goods and citizens and advanced American influence in the area.
The fur trappers in particular explored an ever-widening arc of the territory and later
the Oregon country. They pioneered for the future use of Americans the Oregon Trail
and passes through the Rocky Mountains. For example, the overland expedition John
Jacob Astor dispatched to build Astoria in 1810 found the South Pass through the
Rockies that was later used by the Oregon Trail. Thus, private American economic
interests followed the Lewis and Clark expedition westward and played an important
role in advancing America’s Discovery and Manifest Destiny interests in the region.

American Settlers

Even during this early time period, there were the first stirrings of American
interest in migrating to the Oregon country. Notwithstanding the superhuman
exertions needed by Lewis and Clark to complete their voyage and the state of
technology for travel and communications, some people seemed to foresee the
possibility of Americans settling Oregon. The development of technology and
the increasing knowledge of the Louisiana Territory, even during this early pe-
riod of American history, provided a great boost to the idea of the United States
governing and settling Louisiana and even perhaps one day the Oregon country.
The steamboat was the primary technical development of this period relating to
travel. The American Robert Fulton first put the steamboat to commercial use in
1807, and by 1817 steamboats were being used on the Mississippi River. In fact,
American military troops on their way to the Yellowstone River in Montana in
1819 traveled up the Mississippi by steamboat. The American frontier genera-
tion of 1815-1830 benefited greatly from this invention. The development was a
revolution in American life and travel, and, of course, it opened up the prospect
of far easier migrations to the West.?®

1818-1827

The whole continent of North America appears to be destined by Divine Providence
to be peopled by one nation, speaking one language, professing one general system
of religious and political principles.

John Quincy Adams, 1811%°

The world shall be familiarized with the idea of considering our proper dominion to
be the continent of North America. From the time that we became an independent
people it was as much a law of nature that this should become our pretension as that
the Mississippi should flow to the sea.
John Quincy Adams, Secretary of State, 1819°°

The preordained American momentum to control and settle the Oregon coun-
try gained enormous speed in this decade. A wide array of American governmen-
tal and private forces used Discovery and Manifest Destiny to extend America’s
borders to the Pacific Ocean by 1821.
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Governmental efforts to acquire Oregon

John Quincy Adams was an American foreign diplomat and a one-term sena-
tor from 1793 until he served as American Secretary of State from 1817 to 1825.
Adams was then the sixth president from 1825 to 1829. He was “another great
expansionist” along the lines of Thomas Jefferson. The quotes at the beginning of
this section demonstrate clearly his views on America’s divine destiny to govern
North America. We have also already seen how Adams and President James Mon-
roe directed the United States in 1817 to reoccupy Fort George/Astoria and to
reestablish its Discovery claim to the Pacific Northwest. Adams took many other
dramatic and aggressive steps to protect America’s claims to the West from 1818
onward. In doing so, he utilized all the elements of Discovery and helped incor-
porate those elements into the principle of Manifest Destiny to guarantee that
America’s destiny would sweep it to the Pacific Ocean.>!

Treaties with England, 1818 and 1827

England specifically retained its Discovery claim to the Pacific Northwest even
when it relinquished ownership and symbolic occupation of Fort George/Astoria
to the United States. The two countries then negotiated for three decades re-
garding the ownership of the entire region. In official letters and diplomatic ex-
changes, they raised Discovery arguments about which country held the right
of first discovery and which country had first actually occupied the area so as to
have gained the complete title of ownership recognized under international law.
The United States repeatedly argued that three points proved it held the right of
first discovery and of permanent occupation of the Northwest: (1) Robert Gray’s
first discovery of the mouth of the Columbia River and the naming of that river
in 1792; (2) Lewis and Clark’s exploration of parts of that river from east to west,
their building of Fort Clatsop at its mouth, and their occupation of the region in
1805-1806; and (3) John Jacob Astor’s construction in 1811 of the trading post
Astoria, the first permanent settlement at the mouth of the Columbia River.>?

The English countered these Discovery arguments by asking whether “prior dis-
covery constitutes a legal claim to sovereignty” and whether accidental discovery
unattended by exploration or the taking of possession and “the discovery of the
sources of the Columbia, and by the exploration of its source to the sea, by Lewis
and Clark, in 1805-'6” constituted ownership. England argued that Robert Gray
was only a private American sea captain, not a representative of the United States,
and was unable to make official claims to territory. England also downplayed the
significance of Lewis and Clark because they had not found the headwaters of the
Columbia River. Instead, English citizens had found that source and had been
working their way south on the Columbia for years before Lewis and Clark ever
saw the river. Finally, the English discounted Astoria because the British North
West Company had purchased the post.>?

England then aggressively argued its own Discovery claim to the Oregon country
by expressly relying on the Discovery elements of “first discovery,” “possession,”
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and “occupation.” England claimed first discovery of the Pacific Northwest by
Francis Drake’s voyages in the mid-1500s (there was and apparently still is no
proof that Drake ever sailed as far north as the Columbia River); the extensive
trade and exploration that England had commenced in the region in the late 1700s
by captains Cook, Meares, and Vancouver, to name a few; the cession by Spain
to England of trading and settlement rights in the Pacific Northwest in 1790; the
activities of the North West Company in western Canada and down the Columbia
River; and finally, that Astor’s men had sold Astoria in 1814 to the North West
Company before the arrival of British military forces. England vigorously argued
that it held the superior Discovery claim to the Northwest.>*

These legal and diplomatic arguments demonstrate clearly the importance the
United States and England placed on the Doctrine of Discovery in determining
the future ownership of the Northwest and whether American Manifest Destiny
would ever include that region. These diametrically opposed positions, however,
were probably not going to be settled by lawyerly, judicial arguments in front
of a court. England did, however, propose several times that a European mon-
arch be selected to mediate this legal issue. But other political concerns weighed
heavily in the balance, and it came to be in the best interests of both countries
to set aside their disagreements and provide for a joint occupation and use of
the region to avoid conflicts that might lead to war. Consequently, the countries
agreed to a treaty in 1818 that provided both parties free use and access to the
Pacific Northwest for a ten-year period for travel and trade. In essence, it was a
treaty of joint occupation. England, though, had the advantageous position of
already occupying the area because its citizens were encamped at Fort George/
Astoria and were expanding their fur trapping and trading activities throughout
the Northwest. The United States had very little actual use or occupancy of the
region at this time.

The 1818 treaty did not settle the argument over who owned Oregon. In fact,
it specifically left each parties’ rights intact and unresolved. John Quincy Adams
and American diplomats continued to debate and negotiate with English officials
about their respective Discovery claims to the Pacific Northwest for years. These
extraordinary written and oral discussions demonstrate the extent to which each
party understood and relied on the elements of Discovery such as first discovery,
temporary and symbolic occupation, permanent and actual occupation, terra nul-
lius or vacant lands, and claims to areas contiguous to discovered land and river
drainage systems. In these debates, Adams, later Secretary of State Henry Clay,
and other American diplomats argued that England had at most claims to land on
the Pacific coast between the 51st and the 54th parallels. North of the 54th paral-
lel, the United States recognized Russia’s Discovery claim. According to Adams,
the territory south of the 51st parallel “was American by prior right of discovery.”
The American diplomats claimed that the United States held the “absolute and ex-
clusive sovereignty and dominion” of the Northwest based “upon their first, prior
discovery” of “the mouth of Columbia river by Captain Gray [and] ... the whole
territory drained by that river.” First discovery gave the United States “a right to
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occupy, provided that occupancy took place within a reasonable time, and was
ultimately followed by permanent settlements and by the cultivation of the soil.”
The diplomats claimed the United States did actually possess and permanently
occupy this “vacant territory” and owned it and the surrounding territory “on the
ground of contiguity to territory already occupied.” The United States claimed it
held the title to this area under international law, “the established usage amongst
nations.” In contrast, the English foreign secretary denied the U.S. claims and told
Adams that England would continue to follow the Doctrine of Discovery and con-
sidered all lands west of the Rocky Mountains to be “a vacant territory” open to all
until “acquired, by actual occupancy and settlement.” England went even further
than just the Northwest because she considered “open ... to her future settle-
ments or colonization, any part of the North American continent ... on the east-
ern coast, northern coast, or elsewhere, heretofore undiscovered and unsettled by
other powers.” These exchanges occurred for decades as the United States tried
to get England to agree to a border between the United States and Canada in the
Pacific Northwest. The United States made several offers to extend the boundary
line from east of the Rockies, the 49th parallel, all the way to the Pacific Ocean. In
1823, 1826, and 1827, American diplomats made these compromise proposals,
but all of the proposals were rejected.”

It is worthwhile to note further instructions that John Quincy Adams gave to
an American diplomat and the arguments he made to English diplomats in 1823.
Adams continued to rely on Robert Gray’ first discovery, possession by Lewis and
Clark, the construction of Astoria, its reoccupation in 1818, and contiguity to
prove the United States’ claim to the entire drainage system of the Columbia River.
But he now added a new wrinkle to his arguments. The United States now also
held Spanish Discovery rights due to the Spanish-American treaty, the Adams-
Onis Treaty of 1821, which we will discuss below. Spain, Adams asserted, was “the
only European power who, prior to the discovery of the [Columbia] river, had any
pretensions to territorial rights on the NW Coast of America.” As far as contiguity,
Adams also relied on this element of the international law of Discovery when he
argued that “[tJhe waters of the Columbia river extend.... [t]o the [Louisiana] ter-
ritory ... immediately contiguous to the original possessions of the United States,
as first bounded by the Mississippi, they consider their right to be now established
by all the principles which have ever been applied to European settlements upon the
American hemisphere.” Consequently, Adams argued the United States “absolute
territorial right and inland communication” to the Pacific Northwest “is pointed
out by the finger of nature.” His argument was based on Discovery and Manifest
Destiny. He also stated that the U.S. Congress was already exerting American ju-
risdiction and sovereignty over the region because it was working to establish a
territorial government on the Columbia, and the settlements would be “organized
as territorial Governments ... and as constituent parts of the Union, ... subject
to the principles and provisions of the Constitution.” Adams obviously foresaw
in 1823 that Discovery and Manifest Destiny would work together to bring the
Pacific Northwest into the American Union.*®
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These ongoing discussions did not settle the disputed legal question of which
country owned the Pacific Northwest under Discovery. The approaching 10-year
termination date of the Treaty of 1818 led the two nations to conclude a new
treaty of joint occupancy of the Northwest in August 1827. This treaty contin-
ued the status quo of the joint occupancy, free travel, and free use of the Pacific
Northwest by citizens of England and the United States. This treaty had no ter-
mination date. It allowed either country to opt out of the agreement by giving
one year’s notice.

In negotiating this treaty, the American diplomat Albert Gallatin advised Sec-
retary of State Henry Clay in October 1826 that the United States should cede to
Britain all the lands north of the 49th degree of latitude. It was better, Gallatin
wrote, to establish a permanent line and to define American territory rather than
to renew the Treaty of 1818 and leave the territory in joint occupancy. Gallatin
worried that this situation “will leave to Great Britain for ten years longer [to] con-
solidate their actual possession of the whole or nearly the whole territory in dis-
pute.” President John Quincy Adams participated in these discussions and agreed
to not give England any land south of the 49th parallel. Certainly, the Doctrine of
Discovery played a major part in these plans to expand America’s borders and to
fulfill its Manifest Destiny to reach the Pacific Northwest.>”

Treaty with Spain, 1817-1821

In 1817, Secretary of State John Quincy Adams began negotiating with the
Spanish Ambassador Don Luis de Onis regarding Florida and the borders of
the Louisiana Territory and ultimately about an American border on the Pacific
Ocean. The negotiations were protracted and difficult both because Onis had to
check repeatedly with his superiors in Spain and because both parties vigorously
argued their Discovery claims to these contested areas. In just one example, in
January 1818, Onis argued Spain’s “rights of discovery, conquest, and possession
[under] ... the law of nations.” In March 1818, Adams refuted Spain’s attempt to
limit the western boundary of America’s Louisiana Territory. Adams also invoked
“the general practice of the European nations” and the elements of first discovery,
possession, contiguity, the ownership of river drainage systems, and preemption
rights to prove the western boundary of Louisiana was in a location favorable for
the United States.®

In reality, Spain was mainly interested in protecting its interests in what is now
Florida, Texas, and the American Southwest. After many proposals were made back
and forth on boundary lines, an agreement was signed in February 1819 that granted
to the United States Spain’s Discovery claim to land across the continent and on the
Pacific coast north of the 42nd parallel, which is now the northern border of California.
Onis and Adams assumed that Spain’ claim extended as far north as the 54th parallel,
which was allegedly the southern edge of Russias claim on the Pacific.

Spain delayed approving the treaty so long that President Monroe suggested to
Congress in December 1819 that it should just enact laws in accordance with the
terms of the treaty as if Spain had ratified it. Finally, though, Spain approved the
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treaty in October 1820, and the Senate quickly ratified it in February 1821. This was
a very significant development in America’s Discovery and Manifest Destiny claim to
the Pacific Northwest. As previously discussed, Adams thereafter argued to England
that this treaty greatly strengthened the U.S. claim to the Northwest. In fact, this
aspect of the treaty was the most important part of the Adams-Onis treaty in regard
to American Manifest Destiny in the Northwest because it gave the United States a
“window on the Pacific.” Adams plainly considered it a triumph and a guarantee
of American Manifest Destiny because, he wrote, “the remainder of the continent
should ultimately be ours” and that this treaty was “a great epoch in our history.”°

Treaty with Russia, 1824

In 1788, Empress Catherine of Russia demonstrated her understanding of
Discovery when she did not object to foreign countries trading in the Pacific
Northwest notwithstanding Russia’s claim to the region. She stated, “To conduct
trade is one thing, to take possession is another.” But by 1809, Russia was ac-
tively trying to prevent Euro-American whalers and traders from working in the
Northwest. Finally in 1821, the Tsar issued an imperial order that no European or
American ship could approach within 100 miles of the North American coastline
claimed by Russia. This order proclaimed exclusive Russian territorial rights as far
south as present-day California. This enormous land claim upset many countries
and especially John Quincy Adams and President Monroe. Adams then utilized
the elements of Discovery to dispute the Russian claim. In February 1822, he
wrote a Russian diplomat asking for an explanation under international law to
justify Russia’s claim. Russia relied on “discovery, occupancy, and uninterrupted
possession.” But Adams expressly rejected these Discovery claims and any Russian
claim that was based on the element of contiguity. These exchanges demonstrate
once again the general knowledge and regular use of Discovery and its elements by
the diplomats of many countries. Discovery and the legal rights it bestowed were
common knowledge and an accepted part of international law and diplomacy.*

Adams did not dispute, however, that Russia could make legitimate claims under
Discovery to present-day Alaska and the coast of British Columbia. Russia could
even make claims to specific areas much farther south, to various points in present-
day California, because Russians had established a few trading posts in these
areas. But Adams would not tolerate an unbroken Russian claim from Alaska to
California because that claim encompassed the very area the United States claimed
under Robert Gray and Lewis and Clark and the vast area that Spain had just ceded
in the 1821 treaty to the United States. Adams was not about to let Russia claim
this territory. Consequently, he negotiated a treaty with Russia that not surpris-
ingly utilized the elements of Discovery. Both parties agreed to allow the other to
use the coast for fishing and trading “upon points which may not already have
been occupied,” and Russia conceded to restrict its claims and future settlements
in North America to north of the 54th parallel. (That demarcation line probably
sounds familiar because it became an American war cry in the mid-1840s for the
United States to take the entire Pacific Northwest from England: “54—40 or fight.”)
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The main significance of the Russian and Spanish treaties to the United States was
that now Secretary of State Adams had removed two of America’s European rivals
for ownership of the Oregon country. Only England remained.*!

The Monroe Doctrine

President Monroe issued the Monroe Doctrine in December 1823. This policy
was relevant to Americas Discovery and Manifest Destiny claims. The United
States now proclaimed that the era of Discovery in the Americas was at an end.
No longer would the United States tolerate European countries claiming land and
establishing colonies in the American hemisphere. In response to this doctrine,
the English foreign secretary expressly stated that England would continue pursu-
ing colonies and Discovery on any vacant lands to be found in the Americas.

John Quincy Adams had foreshadowed the Monroe Doctrine when he said,
after finalizing the 1821 Adams-Onis Treaty, that he “considered this hemisphere
closed to any new European colonial establishments.” He also applied the ideas
behind the Monroe Doctrine to the Northwest in July 1823 when he stated that no
European nation “should entertain the project of settling a Colony on the North-
west Coast of America—That the United States should form establishments there
with views of absolute territorial right, and inland communication is not only to
be expected, but is pointed out by the finger of Nature, and has been for years
a subject of serious deliberation in Congress.” Adams’s stance against European
colonization in the Northwest relied on the United States “absolute territorial
right” in Oregon, that Oregon was contiguous to the United States by “inland
communication,” and that “the finger of Nature” foretold that the United States
would control and govern the area. These statements used both Discovery and
Manifest Destiny imagery and principles. The Pacific Northwest belonged to the
United States and no one else! Adams considered it a “law of nature” that the
United States would possess Oregon. He had thus turned the “law of nature” and
the law of Discovery into Manifest Destiny.*?

The Monroe Doctrine and Adams statements might seem more than just a little
bit ironic given that Monroe and Adams and others were interested in making an
American colony out of the Oregon country and other parts of the Americas. In
attempting to enforce the Monroe Doctrine, presidents Monroe and John Quincy
Adams took steps to protect American rights to the Northwest. In December 1824
President Monroe asked Congress to build a military fort at the mouth of the
Columbia River “within our acknowledged limits” and to “explore the coast con-
tiguous thereto.” This bold proposal provoked immediate congressional support.
In December 1825, new President Adams repeated that recommendation and also
asked that a government vessel be sent to explore the entire Northwest coast.*?

United States Congress

The Congress was, of course, intimately aware of and involved in the 1818,
1821, 1824, and 1827 treaties with England, Spain, and Russia. The Constitution
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requires Senate ratification of treaties before they become effective. Therefore, the
Senate considered, debated, and ratified these treaties. In addition, Congress be-
came actively involved in this time period in considering American occupation of
Oregon. Several individual members of Congress took important roles in pushing
this idea and keeping it in the public eye for decades. They all relied heavily on
the elements of Discovery in arguing that the United States already owned Oregon
and ought to begin occupying it and oust England from the region.

Representative John Floyd of Virginia appears to deserve the credit for being
the first member of Congress to propose legislation for the American occupation
of the Oregon country. Senator Thomas Hart Benton of Missouri was a close sec-
ond. He was a tireless advocate for 30 years from 1820 to 1850 for the United
States to assert its Discovery rights and occupy Oregon. Another Missouri senator,
Lewis Linn, also later became an advocate for an American Oregon. In fact, Sena-
tors Benton and Linn were so well known for their support of making Oregon
part of the United States that two counties in the state of Oregon are named after
them today.

In 1820, Congressman John Floyd, a first cousin of a member of the Lewis and
Clark expedition, raised the first voice in Congress for making Oregon part of
the United States. In December 1820, he offered a motion for a House committee
to study the possibility of the United States occupying the Columbia River and
establishing settlements there. Floyd and two others were appointed to this com-
mittee. They produced a House report on January 25, 1821, and a proposed bill
to authorize the United States to occupy the Columbia River and to “extinguish
the Indian title.”**

This extraordinary report is worthy of close attention. It is filled with discus-
sions of the elements of Discovery as justification for the United States to extend
its jurisdiction and governmental control to the Pacific Northwest. In the very
first paragraph, the report discussed “discovery” and concluded based upon “the
usage of all nations, previous and subsequent to the discovery of America ... the
title of the United States to a very large portion of the coast of the Pacific ocean
to be well founded.” Clearly, the House committee both understood and applied
the Doctrine of Discovery in alleging that the United States owned “title” to the
Northwest. It is noteworthy that this was two years before Johnson v. M’Intosh
(1823) adopted Discovery as federal case law for how Euro-American govern-
ments acquired the lands of Native people.*

The House report discussed the history of European discovery in the New
World and the papal division of the world into areas where Spain and Portugal
gained title to the lands they discovered. This papal authority “vested in Spain a
title which they deemed completely valid, and authorized her to extend her dis-
coveries and establish her dominion over a great portion of the new world.” Spain
proved its title by “taking possession, according to the custom of that day.” Spain
took possession of lands in the New World and on the Pacific coast and “annexed
them to the Crown of Spain by the triple title of conquest, discovery, and the grant
of the Pope.” Other Europeans recognized these rights and allowed Spain to gain
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by “discovery and conquest ... the undisputed possession of most of the Atlantic
coast of South America.”*

The report noted the creation, primarily by England, of a modified way to ex-
ercise “the right of annexing to their Crown all the territories discovered by their
subjects.” England did this by granting charters in America “extending from sea to
sea, always excepting the territories of any Christian prince or people.” The Native
people and governments were considered “as possessing no rights ... [although]
some of whom [were] as far advanced in civilization and the arts of peace, though
not professing to be Christians, or skilled in war.”*

The House report also recognized the Discovery element of contiguity as being
another method for European countries to claim lands in the New World beyond
conquest and discovery. The committee defined this element: “the Power which
discovered a country was entitled to the whole extent of soil watered by the springs of
the principal river or watercourse passing through it, provided there was settlement
made, or possession taken, with the usual formalities ... and such right was held good
to the whole extent ... and become thereby vested with a full right of sovereignty.”
The report noted that French kings had operated under this exact method of
claiming land by Discovery and contiguity when they sent Marquette, Joliet, and
others to explore and claim the Mississippi River and its drainage system in the
1670s and 1680s. The French operated under these Discovery principles “tak-
ing possession, in due and solemn form, in the name of the French King. Such
were the discoveries which gave to France the country called Louisiana.” And
all nations recognized this claim because it was based on “these settlements and
discoveries of the French.”*®

The House then examined the boundaries of the Spanish and French territo-
ries claimed under Discovery and studied how England, after the French and In-
dian War, came to accept the contiguity element of Discovery as espoused by the
French and Spanish. England did so by ceding some of its North American claims
from the Atlantic to the Pacific to France and revoking some colonial charters to
limit their continental claims to as far west as the Mississippi. The House further
defined this Discovery element of contiguity as being “the point equidistant from”
the settlements of European countries.*

In light of this history, the House applied the element of contiguity and con-
cluded that the United States, “being possessed of the title of France, and, by a just
application of the law of nations, that of Spain, too,” owned the Pacific coast from
the 60th to the 36th parallels. The House noted that the United States had used
the necessary Discovery rituals to claim this area:

[Wle know that all the formalities deemed necessary in the possession of a
newly discovered country have been complied with on the part of the United
States ... in 1805 Messrs. Lewis and Clark ... built Fort Clatsop ... these estab-
lishments, made by the United States not so near the settlements of California
as manifestly to encroach upon them, entitle them to the whole country north
of Columbia. And in applying the principle known to govern in such cases,
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the point equidistant from the Spanish actual settlements and the mouth of
that river is the true point at which a line drawn, separating the two countries,
should commence.™

After proving by Discovery that the United States owned the Pacific Northwest,
the House report noted the valuable economic assets of the Northwest and the
potential for vast profits as recounted by Lewis and Clark and demonstrated by
Astoria. This was all within U.S. grasp because the Northwest was American
territory, and America could secure this vast wealth by occupying the region
and putting a “guard at the mouth of the Columbia.” Plainly, this committee
was not worried about the distance to Oregon, a lack of technology, or the dif-
ficulty of the route that Lewis and Clark had pioneered. Instead, the committee
emphasized how much easier American access was to Oregon than it had been
for the English fur companies who had dealt with these issues for over 100 years
and still made vast profits from the region. The committee even went beyond
just crass economic interests and also noted that expanding the United States to
Oregon would serve other Discovery goals of converting and civilizing North-
west natives by protecting them and providing for their instruction in agriculture
and mechanic arts.

Despite this ambitious report, the House took no action at that time. Eleven
months later, in December 1821, Congressman Floyd reintroduced his resolution
and proposed an inquiry into the expediency of “occupying the Columbia River
and the territory of the United States adjacent thereto.” He not only argued for
American rights to the lands contiguous to the Columbia River but he also wanted
the government to look for harbors on the Pacific coast and the possibility of
transporting artillery to the mouth of the river. A month later, Floyd introduced a
bill in January 1822, requiring the President to occupy “that portion of the terri-
tory of the United States on the waters of the Columbia,” to extinguish the Indian
title, make land grants to settlers, and to form a federal territory named “Origon”
when the population reached 2,000. A new House committee studied this bill and
recommended that the United States occupy the Columbia.”!

Floyd was nothing if not persistent. In December 1822, he again argued to the
House the practicality of the United States settling Oregon. The distance to Oregon
was not a problem. He recounted how the American population had moved
westward just since 1779 and that now, with the invention of the steamboat,
Oregon was no farther from the United States than St. Louis had been considered
to be from Philadelphia just a few years before. He extolled the economic assets
of Oregon, whaling, fisheries, agriculture, furs, timber, and the Asian trade. If
America could extend as far as the Rockies, why not to the Pacific, he asked. In
January 1823, he again spoke on his bill. He argued that Oregon was already part
of American territory and that the United States should occupy it by building a
fort, “extinguish[ing] the Indian title,” and creating a District of Astoria. Other
congressman joined in his call to extinguish the Indian title to land in the North-
west and give it to settlers.>
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Representative Baylies of Massachusetts joined Floyd in his efforts in 1822,
1823, and 1826. His primary interest may have been protecting the whaling,
sea-otter, and trading interests of his New England constituents, but he also fore-
saw the possibilities of Oregon being part of the Union and the economic ben-
efits that would flow to the United States. He disagreed with those who argued
that the United States should not grow too large. Instead, Baylies echoed Thomas
Jefferson’s argument that increasing the number of states and enlarging the size
of American territory would create diverse interests that would cancel out com-
peting ones and would become a security measure against disunion instead of a
problem. Baylies gave full voice to Manifest Destiny in 1823 when he argued to
Congress that the Rocky Mountains were not America’s natural border but that
“[tlhe swelling tide of our population must and will roll on until that mighty
ocean interposes its waters and limits our territorial empire.” He also stated that
the United States had “a duty to protect every part of our empire,” including the
Oregon country.”

Baylies relied on the Discovery elements of civilization and religion in his ar-
gument. He saw no problem with Americans displacing the native people of the
Pacific Northwest because he claimed they had retreated to the West to avoid
American settlers, the same as the fur-bearing animals. But Baylies said it would
be beneficial if “savages” could learn from civilized men. If, however, they were
ultimately injured by American expansion, then that was just too bad because
civilization and Christianity were on the march. “To diffuse the arts of life, the
light of science, and the blessings of the Gospel over a wilderness, is no violation
of the laws of God,; it is no violation of the rights of man to occupy a territory
over which the savage roams, but which he never cultivates, and which he does
not use for the purposes for which it was designed—the support of man.” Baylies
continued his praise of Manifest Destiny and his analogy of Indians to animals,
taken straight from Washington and Jefferson: “It is as much the order of nature
that the savage should give place to the civilized man, as it is that the beast should
give place to the savage man.’ The stream of bounty which perpetually flows
from the throne of the Almighty ought not to be obstructed in its course, nor is
it right that his benevolent designs should be defeated by the perversity of man.”
Notwithstanding the rhetoric of Floyd and Baylies, the House rejected Floyd’s bill
100 to 61 in January 1823.5*

As you might have expected, Floyd was not deterred. In December 1823, in the
new Congress, he moved for a new committee to report on occupying Oregon. In
January 1824, the new committee proposed a bill to “authorize the occupation of the
Columbia or Oregon River,” give land grants to settlers, and form a territorial govern-
ment. The House requested President Monroe to provide an estimate of the cost to
send American troops to the mouth of the Columbia and the military advantages and
disadvantages of this action. By February 23, 1824, the House was informed that the
costs were reasonable and the proposal was entirely practicable.”

In December 1824, the House finally approved, 113 to 57, part of Floyds bill
and authorized the military occupation of the mouth of the Columbia. The Senate,
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however, tabled the bill by a 25-14 vote in March 1825. The fear of angering
England and the desire to prevent the migration of American citizens and invest-
ment capital to Oregon weakened support for the bill. There was also great hope for
a diplomatic settlement of the Northwest boundary issue with England because the
1818 joint occupation treaty discussed previously was then in ongoing negotiations
for a new treaty.®

In 1826, Baylies of Massachusetts was the chair of yet another House commit-
tee to study U.S. expansion to the Pacific Northwest. On May 15, the committee
issued its report in response to President Adams’s message asking Congress to
establish a military post at the mouth of the Columbia River and to explore the
Pacific. This amazing document analyzes so many elements of Discovery that we
can only note a few instances. First, the committee was investigating “the right of
sovereignty and domain which appertains to the United States over the territory
claimed by them on the Pacific Ocean.” It did this by setting forth a “narrative of
the progress of discovery, occupation, and settlement ... for the purpose of illus-
trating the title of the United States” and to examine “all claims to discovery and
title of the territory.” It then analyzed the English Discovery claim, which Captain
Cook had established by taking “formal possession” of several areas in present-
day Canada by burying bottles in which he “deposited coins, and papers contain-
ing the names of his ships and the date of his discoveries.” After the agreement
with Spain to share trading privileges along the Northwest coast, England sent
representatives to “receive possession” of these Discovery rights from Spain.>’

The committee then examined the United States’ claim. Once again they relied
on the actions of Robert Gray, Lewis and Clark, and John Jacob Astor and the 120
men he sent to build Astoria to make “a permanent occupation of the coast.” The
committee stated that this evidence proved that “[t]he American title is founded
on occupation, strengthened (as the committee believe) by purchase, by prior
discovery of the river, and its exploration.” The committee also relied on the Dis-
covery element of contiguity as creating an American claim to all the territory 600
miles inland from Astoria. The committee put all this evidence before the Con-
gress “of the progress of discovery and occupation on the Northwest coast ... [to
demonstrate] the claims of all civilized nations to any portions of this coast.” After
examining this evidence, the committee concluded that the United States held the
only true claim to the Pacific Northwest: the United States

have an incontestible claim to this coast from the 42 North nearly to the mouth
of the strait called on the map the strait of John De Fuca [based on] a prin-
ciple which has sometimes been operative in the adjustment of the boundaries
between nations who claim sovereignty in a country inhabited by savages only,
that an actual occupation of the subjects of any civilized nation on the waters of
a river, shall give to that nation a preferable right to purchase of the aborigines
all the lands which are watered by such river ... and beyond such waters to a
point equi-distant between them and other waters which may flow in a differ-
ent direction.
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In this one sentence, the House committee incorporated and expressly relied on
international law, first discovery, the sovereign rights granted by Discovery over
“noncivilized” peoples, preemption, and contiguity to conclude that the United
States held title to the Pacific Northwest. The committee then urged Congress to
occupy the Northwest quickly because England’s claim based on occupation was
growing stronger everyday.®®

The primary proponent in the Senate during this time period for occupying
Oregon was Senator Thomas Hart Benton of Missouri. Benton had been a St.
Louis newspaperman in 1819 when he began advocating for the occupation of
the Oregon country and for governmental protection of the American fur trade
and immigrants. He extolled the benefits to the United States of expanding to the
Pacific Ocean and absorbing the assets of Oregon. When he was in the Senate
from 1820 to 1850, Benton pursued his goal of acquiring Oregon for America. He
told the Senate that he had received the idea of an American Oregon from Thomas
Jefferson himself.>

In 1825, Benton explained to the Senate in the clearest and plainest terms that
the United States owned the Northwest due to the Doctrine of Discovery and that
he thought it was America’s destiny to own the Pacific Northwest. Benton saw this
affair as a contest for the Columbia that began with the discovery of the river in
1792 by an American. “The moment that we discovered it, [England] claimed it
and without a color of title ... to bully us out of our discovery by menaces of war.”
He told Congress that the United States had taken steps to solidify its title to the
Northwest after Gray’s first discovery because in 1803 Lewis and Clark were sent
by the United States “to complete the discovery of the whole river from its source
downwards, and to take formal possession in the name of their Government.”
According to Benton, John Jacob Astor’s permanent trading post of Astoria final-
ized America’s Discovery ownership of the area.®°

Benton forcefully presented to the Senate the Discovery claim of the United
States. He recounted “the title of the United States” as:

consecrated by every requisite which gives validity to the claims of nations. It
rested upon,

1. Discovery of the Columbia river, by Capt. Gray, in 1790. [1792]

2. Purchase of Louisiana in 1803.

3. Discovery of the Columbia, from its head to its mouth, by Lewis
and Clark, in 1805. [Lewis and Clark did not find the head of the
Columbia]

4. Settlement at Astoria in 1811.

5. Treaty with Spain in 1819.

By these several titles the United States have collected into her own hands all
the rights conferred by first discovery and first settlement, reinforced by all the
claims of France and Spain.
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In his book written in 1850, Benton added a sixth factor to this list that he
claimed proved the title of the United States to the Pacific Northwest as of 1819:
“Contiguity & continuity of settlement & possession.”!

Senator Benton could not have made a more correct statement of America’s
factual and legal Doctrine of Discovery claim to the Northwest. He relied on
Robert Gray taking “possession of [the Columbia] in the name of his country,
[and] bestow[ing] upon it a name.” Such a discovery and naming of a river were
recognized by all European countries as granting Discovery rights. He also relied
on the “discoveries of Lewis & Clark” and their official, government-sponsored
expedition where they “took formal possession of the whole country, and be-
stowed American names, badges of sovereignty, upon every considerable stream
and mountain;” and the arrival of Astors men by sea and land, which was the
final “act [by which] the title of the United States was consummated.” This
“possession, without which discovery would confer no absolute right, now com-
pleted her title.” Senator Benton was not about to surrender this overriding legal
claim to England. In fact, he used Discovery arguments to discount any pos-
sible English claim to the Northwest. He argued that the English Captain George
Cook “never saw, much less took possession of any part of the northwest coast
of America, in the latitude of the Columbia River. All of his discoveries were far
north of that point, and not one of them was followed up by possession, without
which the fact of discovery would confer no title.” Benton then submitted a bill
to the Senate that he said would “expel the British from the Columbia river, [and]
perfect our title, by reducing the disputed territory to possession.” Benton was
clearly a champion of Discovery and of an American Manifest Destiny aimed at
Oregon.®?

Obviously, all the senators and congressmen were aware of these legislative at-
tempts to expand American territory to Oregon and the reliance on the elements
of Discovery to do so. Many congressmen discussed Discovery elements and the
expansion of American territory with their constituents during this time frame
in their public letters and circulars. Congressmen also reported on the new trea-
ties with Spain and Russia that recognized and strengthened American Discovery
claims in the Pacific Northwest. For example, congressmen from Indiana, North
Carolina, Tennessee, and Virginia in 1818-1819 and 1821-1824 reported that
these treaties recognized a U.S. claim on the Pacific Ocean, that the lands had
already belonged to the United States, and that the United States needed to es-
tablish a post at the mouth of the Columbia River. They also discussed in public
letters to Indiana in 1818, North Carolina in 1823, and Tennessee in 1825 Dis-
covery and Manifest Destiny principles such as contiguous territory, occupation
of claimed lands, and the destiny of the United States to extend to the Pacific.
Some congressmen were against this expansion, and they told their constituents
that. Representatives from South Carolina, Indiana, North Carolina, and Missouri
also wrote their constituents in 1818-1819 and 1824-1826 about Indian removal
(the Jeffersonian idea to move all the eastern tribes west of the Mississippi), the
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definition and method of extinguishing Indian land titles, and the progress of the
goal of civilizing and governing Indians.®?

One statement from these numerous congressional circulars best exemplifies
the merging of Manifest Destiny and Discovery elements in this time period. Con-
gressman John Rhea wrote his Tennessee constituents on March 5, 1821, “The
people of the United States, by treaties lately made, have their boundaries and
limits defined; extending from the Atlantic ocean to the South Sea [Pacific]....
They are now the sovereign of an extensive country, and their right is bottomed
on irrevocable treaties made with Great Britain, with France, and with Spain. The
United States, under the protection of the Almighty, are great and powerful and
progressing to unknown greatness.”®*

We can also see the ugly head of Discovery racial themes and Manifest Des-
tiny in a statement by Secretary of State Henry Clay in 1825. He opined that the
future destinies of America and the Indian Nations were on a collision course.
There would be no peaceful coexistence. Clay stated that it was “impossible to
civilize Indians. ... They were destined to extinction.” This was not a new idea to
many Americans; do not forget Washington’s and Jefferson’s analogy of Indians
to wild animals. Another author states that “since the days of earliest settlement,
many whites had believed that the American continent was reserved for them by
Providence and that Indians should accordingly surrender it and disappear.” One
senator asked rhetorically in 1825 whether the West was “to be kept a jungle for
wild beasts? No. It is not in the order of Providence. The earth was designed for
man.... Their march onward, therefore, to the country of the setting sun, is ir-
resistible.... our destinies, whatever they may be, were placed, in this particular
context, beyond our control.” Apparently, Manifest Destiny was not going to be a
good thing for Indian people and their governments.®

Governmental Explorations

In this period the government sponsored several explorations to learn more
about the West. These missions were further small steps that helped to open the
American road to the Oregon country. In 1819-1820, for example, Major Stephen
Long explored the Great Plains region between the Platte, Arkansas, and Canadian
rivers as far west as the Rocky Mountains. In April 1819, Secretary of War John
Calhoun undertook two other important governmental initiatives. First, he dis-
patched a military mission to the Yellowstone River in modern-day Montana that
was designed to protect the American Northwest frontier and to extend the fur
trade. Second, in 1825, Calhoun sent a team of surveyors to mark the Santa Fe
Trail to create a national highway. In addition, the Great National Road west from
Maryland reached Wheeling, Ohio, in 1818. America was headed west.

American Private Economic Forces

American maritime interests remained very active on the Pacific Northwest
coast in this time period. Sea otter furs, whaling, and the Asian trade attracted
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the attention of many New England shipping companies. Mapping the coast and
finding suitable ports became private and public concerns. But the primary pri-
vate economic activity that continued to pull America overland toward Oregon
were the fur trappers. They continued in this era to lead America west, following
the path blazed by Lewis and Clark from St. Louis. The trappers played an im-
portant role in America’s westward expansion into the Louisiana Territory and on
into Oregon. Their private individual interests ultimately advanced governmental
interests. While the government was undertaking the significant diplomatic steps
toward gaining Oregon, as described previously, the most concrete actions per-
formed on the ground in this era were directed by American private enterprise.

Fur trappers began to crisscross the Missouri tributaries and explore the fron-
tier. John Jacob Astor’s company, although it never returned to Astoria, was ag-
gressively trapping and exploring the rivers of the upper Missouri. Individual
mountain men also made their mark on the public’s imagination and expanded
the scope of American economic activity and knowledge about the West. These
trappers spread the word about fertile valleys in the Louisiana Territory and in the
far west from the early 1820s to the early 1840s, and they pioneered new routes
through the mountains.

This advance of private American economic interests into the Louisiana Terri-
tory was exactly the result Thomas Jefferson expected and is exactly what he prom-
ised Congress. Jefferson had promised that America would take over the fur trade
and the Indian trade in the Louisiana Territory largely because of the proximity of
American markets and the easier travel route on the Missouri as compared with the
arduous voyages faced by English companies across Canada. But the English fur
companies did not just meekly surrender this lucrative business. The North West
Company continued to engage in the fur trade from Fort George/Astoria through
its Montreal trade route, and the Hudson’s Bay Company continued its activities.
In 1821 the two companies merged. They now presented a more coordinated rival
to American fur interests. By 1825, Hudson’s Bay abandoned Fort George/Astoria
for a new post at Fort Vancouver, in present-day Vancouver, Washington.

American Settlers

The commercial activity in the Louisiana Territory and all the congressional
and executive branch discussions about an American Pacific Northwest motivated
many citizens to begin thinking of the possibility of immigrating to the West.
Several private groups organized in 1822-1825 in Massachusetts, Ohio, and
Louisiana, for example, and petitioned Congress to pass the Oregon bill for the
United States to occupy the territory and distribute land grants to settlers.

1828-1843

The United States continued to use the Doctrine of Discovery and Manifest
Destiny to work toward occupying and owning the Oregon country in this time
period.
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Governmental Efforts to Acquire Oregon

Senator Benton continued to work avidly in Congress to acquire Oregon for the
United States. He was furious with President Adams’s administration for signing
the 1827 treaty with England that continued the joint occupation situation and
really allowed England to keep the sole occupancy of Oregon. He continued to
argue, as he had in 1820-1825, that the elements of Discovery granted the sole
ownership of the Pacific Northwest to the United States. By 1843, he was becom-
ing quite militant on this issue. In support of yet another bill to absorb Oregon
into the Union, he told Congress he wanted to “vindicat[e] our rights on the
Columbia” and that his bill would “place thirty or forty thousand rifles beyond the
Rocky Mountains, which will be our effective negotiators.”®®

Benton was now joined by Senator Lewis Linn, also of Missouri, in pushing for
the occupation and ownership of Oregon. In 1838-1843, Linn introduced bills to
encourage American settlement in Oregon, to grant free land to settlers, to extend
federal jurisdiction and laws over the area, and to use the army to prevent the
region from permanently falling into Englands hands. Senator Linn also relied
heavily on Discovery arguments to support America’s right to Manifest Destiny
over Oregon. Specifically, in 1838 he told the Senate that the United States needed
to occupy Oregon because “discovery accompanied with subsequent and efficient
acts of sovereignty or settlement are necessary to give title.” As usual, Linn relied
on Robert Gray’s discovery of the Columbia, on Lewis and Clark’s expedition as
“an important circumstance in our title ... that was notice to the world of claim,”
and on the idea that Lewis and Clark’ “solemn act of possession was followed up
by a settlement and occupation, made by ... John Jacob Astor.” Linn thus believed
that the United States’ “right, if placed alone on the strong and certain ground of
prior discovery, would be as immutable as the everlasting hills.” The evidence of the
American rights under Discovery met the very test devised by England, he said.
But he also realized that under English theory, ever since the time of Elizabeth I
in the late 1500s, a first discovery of new lands had to be followed within a rea-
sonable time by actual and permanent occupation by the discovering nation to
perfect the incomplete title granted by first discovery alone. Consequently, Linn
wanted to provide for a permanent American occupancy of Oregon. “If we are
ever to assert our rights, it must be most speedily, before they lapse into the hands
of others, from long undisputed possession.”®’

Linn also wanted America to acquire the assets of the region and expand its bor-
ders to Oregon because it was an opportunity of “finding and founding empires
for us.” He fully expected that an American military post on the Columbia would
become “a nucleus around which our infant colonies could be firmly established.”
Linn also talked in the imagery and fictions of Manifest Destiny because he saw
God’s hand behind Americans subduing the wilderness and the inherent good-
ness of American territorial expansion. America conquered new areas, he said,
not “by physical conquests [and] fleets and armies” but because these regions and
people “have sought the blessings of our institutions; not we who will have cov-
eted the enlargement of our territory by conquering.” Linn even described to the
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Senate what William Clark’s vision of Manifest Destiny must have been when he
stood on the Pacific Ocean in 1805 and “saw through the dim vista of the future
rising States of his countrymen spreading along that [Pacific] shore ... The chain
is complete from the Atlantic to the Pacific ocean.”®

Other congressmen joined in this vision and used the elements of Discovery in
their attempts to make Manifest Destiny a reality. Caleb Cushing of Massachusetts
explicitly relied on Discovery elements when he argued to the House of Represen-
tatives “the rights” and the “title” of the United States to “the country watered by
the river Columbia.” In speeches to Congress on Oregon in May 1838, he relied
on “the conventional rule ... the Law of Nations” and the “principle, adopted
by European nations ... that priority of discovery, followed in a reasonable time
by actual occupation, confers exclusive territorial jurisdiction and sovereignty.”
He also relied several times on “contiguity,” the Discovery element that gave the
discovering country rights to an indefinite reach of land along the coast and into
the interior from any spot actually discovered and occupied. Cushing said that
this “general principle ... [that] discovery of the mouth of a great river, or the
exploration of it, followed in a reasonable time by the actual assertion of territo-
rial sovereignty, gives an exclusive right to all the country watered by that river.”
These legal principles and the facts of American explorations in the Northwest
meant that “whatever rights, more or less, are derivable from discovery, belong
to the United States alone.” According to Cushing, the “[p]riority of discovery,
therefore, is clearly with the United States ... the United States claim the Oregon
Territory by right of discovery.”®

Moreover, Cushing argued that contiguity extended the northwest boundary
of the Louisiana Territory and gave the United States rights in the Northwest and
“a claim of title superior to that of any other nation.” By the Louisiana Purchase,
“the United States added to her own rights of discovery the preexisting rights of
France.” He also clearly saw the Discovery significance of the Lewis and Clark ex-
pedition and the Discovery rituals they performed. He described their actions in
1805 when they “erected the works called Fort Clatsop, and in the most formal
and authentic manner asserted the rights of the United States in and to the whole
country.” He also argued that Astor and Astoria “extended the bounds of empire.”
In addition, Cushing relied on the 1821 treaty with Spain and its Discovery
claim from California to the 60th parallel based on its “right of early discovery
and repeated explorations and acts of occupation.” All of these facts added up
to one point: “Here, then, we have the original title of the United States by dis-
covery, fortified by the rights of France, continued by the exploration of Lewis
and Clark, by the formal taking of possession, and by regular occupation, and
completed by the recognition of Great Britain.” Cushing then concluded with a
confident statement that merged Discovery and Manifest Destiny and one that
he claimed had proven that “the United States have a clear title to the Oregon
Territory, as against any and every European Power.... Oregon is a country ours
by right, ours by necessity of geographic position; ours by every consideration
of national safety.””
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In 1839, Cushing and the House Foreign Affairs Committee issued a favorable
report to Congress on a bill to establish military posts on the Columbia, to defend
and occupy the territory, to investigate the extent of land claimed by the United
States and the evidence of “the title under which it is claimed,” and to absorb
Oregon as a territory. The committee report repeated much of the same Discovery
analysis as Cushing’s May 1838 speeches to the House. The report also submit-
ted petitions from American citizens now living in Oregon asking Congress to
appoint a civil magistrate and a governor over the region. The settlers extolled
the value of the Oregon country, the mild climate, and the trade and agricultural
potentials. They also petitioned the government to control the Indian trade and
intercourse and to provide security for “our property.... We need a guarantee
from the Government that the possession of the land we take up, and the im-
provements we make upon it, will be secured to us. These settlements will greatly
increase the value of the Government domain in that country, should the Indian
title ever be extinguished.” Demonstrating the continuing influence of Jefferson’s
thoughts on expansion, the settlers flattered themselves by thinking that they
were the “germe of a great State.” This is exactly what Jefferson had stated about
Astoria in 1813.7

Also included in the House report was a letter from the Secretary of the Oregon
Provisional Emigration Society from Massachusetts. The group was interested in
settling in Oregon to plant a “Christian settlement” there, “to spread civilization
and Christianity among the Indians.” This group was willing to immigrate and
settle the “savage wilderness” if the government would grant them “a sufficient title
to the land we may occupy.” The House of Representatives ordered 10,000 copies
of Cushings report to be printed and distributed to the American public.”

Congressmen continued to report all these events to their constituents and
used the widely understood language of the Doctrine of Discovery. In 1829 sev-
eral wrote letters about the extinguishment of Indian titles, and in 1828 and 1829,
congressmen from North Carolina, Illinois, Tennessee, and Indiana reported on
the progress of bills to occupy Oregon and make it a territory. They alleged, for
example, that the “claim of the United States [was] founded on prior discovery,
and the purchase of Louisiana,” that “the United States have the best, and ... a
clear title,” and that the United States should protect the valuable fur trade and
oppose “our jealous rival Great Britain, who sets up a claim to a large portion of
this territory.” Some of these politicians were against the United States absorb-
ing Oregon but they still reported the news and the Discovery issues involving
Oregon. Other congressmen, such as future President James Polk from Tennes-
see, became champions for American expansion to Oregon. In 1828 Polk joined
the movement in the House to acquire the Northwest by proposing to extend the
jurisdiction of the territorial courts in Michigan to the Pacific between the 42nd
and 54th parallels.”

In 1842 the secretary of war took the dramatic step of appointing Elijah White
as the American Indian agent west of the Rockies. White had already been living
in Oregon as part of the Methodist mission. The secretary took this step after
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consulting with President Tyler and Senator Linn. The action was deemed neces-
sary because the American citizens in Oregon needed “some known agent of the
government, to whom they might look for advice and some degree of protection,”
and the United States wanted reports on the activities of the British government
and the Hudson’s Bay Company.” Clearly, the U.S. government had its eyes firmly
set on the Pacific Northwest.

Governmental Explorations

President Andrew Jackson initiated several steps that advanced Manifest Des-
tiny. Many commentators cite his actions and his use of the phrase “extending the
area of freedom” to have been part and parcel of Manifest Destiny, and his idea
that this “freedom” would progress across the continent’s “unsettled spaces” also
raises the specter of the Discovery element of terra nullius. Consequently, Jackson
continued the progress of Discovery ideals morphing into the new policy of Mani-
fest Destiny.”

The Jackson administration dispatched several explorations that contributed
to the United States” occupying and acquiring Oregon. In 1835 a cavalry unit
was sent west along the Platte River to the Rocky Mountains to awe the Plains
Indians and to open the trail to Oregon for settlers who were already waiting to
travel west. In 1836 Jackson sent William Slacum to Oregon and the Pacific coast
to report to Congress on all aspects of the country. The report Slacum filed with
Congress in December 1837 sparked real interest among Americans to migrate to
Oregon.

In May 1836, Congress also authorized a naval expedition of six ships under
Lt. Charles Wilkes to explore and chart the Pacific and the coast and rivers of the
Oregon country. Wilkes ultimately proposed that Congress claim the entire Pacific
Northwest because the dangers of the Columbia River bar would prevent it from
being a reliable port. He suggested that the United States needed access to Puget
Sound in present-day Washington State.””

In 1842 the United States sent Captain John Fremont on the first of his three
overland expeditions in 1842—1845. These expeditions played a dramatic role in
exciting the American public about Oregon and California and had a vital role in
bringing about a settlement of the Oregon boundary question. One commentator
states that it was “[n]ext to the Lewis and Clark expedition, and perhaps surpass-
ing it in this respect ... [one of] the outstanding examples, in American history, of
the calculated uses of exploring expeditions as diplomatic weapons.” The report
filed by Fremont after his first trip was used as propaganda because Congress
rushed it into print and ordered 1,000 copies to be publicly distributed and im-
mediately sent him on more expeditions.”

American Private Economic Forces

The fur trade continued throughout this time period to drive Americans west-
ward, although overtrapping caused the trade to begin to die out in the mid-1840s.
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Trappers continued to discover and publicize easier travel routes west and fer-
tile lands that were apparently available for free to the first settlers. Their stories
about the valuable assets of the West aroused great interest. Furthermore, the New
England sea otter, whaling, and trading interests continued to utilize the Northwest
coast for their very lucrative ventures. All of these American private concerns cre-
ated and sustained interest in acquiring the Oregon territory.

Technological advances in the private arena in this era further spurred the
United States toward Oregon. The railroad was developed and expanded rapidly
in the East starting in 1830. That very same year, a pamphlet was published pro-
posing that a railroad be built to the Pacific Ocean. In 1832 a Michigan newspaper
called for a railroad to be built from New York City to Oregon. In addition, in
1838 Samuel Morse demonstrated the telegraph, and in 1843 Congress autho-
rized the construction of a line from Washington, DC, to Baltimore. Technological
advances such as these made a continental American empire more feasible.

Missionaries

American missionaries played an extremely important role in opening the Oregon
Trail and working directly to extend the elements of Discovery and Manifest Destiny
to Oregon from 1833 forward. After the Astorians in 1811-1814, missionaries
were the first Americans to permanently occupy the region. We know the
importance of permanent occupation to Discovery claims, and thus the migration
of numerous Americans to Oregon was obviously a crucial element in fulfilling
America’s Manifest Destiny to populate and own the Pacific Northwest.

The interests of Christian missionaries in the Northwest grew out of the visit of
four Nez Perce Indians to St. Louis in 1831 or 1832. The Nez Perce allegedly were
seeking instruction in the Bible. A fervent call to serve the interests of Christianity
among the Northwest Indians did go out, and a few hardy souls answered. In 1834
the Methodist Jason Lee traveled to Oregon and settled south of the Columbia
River in the present-day Willamette Valley. He was strategically directed to settle
south of the Columbia River by John McLoughlin, the Hudsons Bay Company
manager at Fort Vancouver. One can only imagine that McLoughlin directed
Americans south of the Columbia hoping that England would maintain its occu-
pancy and Discovery claims to the land north of the Columbia, where Hudson’s
Fort Vancouver was located. In just two short years, however, the Americans
who settled around Lee’s church and settlement outnumbered the English in
the Pacific Northwest. As noted previously, by 1839, Lee was writing Congress,
asking it to establish American jurisdiction over the region. By the end of 1840,
there were five hundred Americans in the Willamette Valley. The permanent
occupation of the Northwest by the United States was well underway. The
Hudson’s Bay Company understood this threat and worried about even this first
trickle of American missionaries. A company official wrote in June 1836 that
these missionary immigrants were dangerous because “we have all along foreseen
that ... the formation of a Colony of United States citizens on the banks of the
Columbia was the main or fundamental part of their plan.””®
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The Presbyterian Church also sent missionaries to the Northwest in 1835.
Henry Spaulding, Marcus Whitman, and their wives established missions in what
is now eastern Washington in Cayuse country and in Idaho in Nez Perce country.
Henrietta Spaulding and Narcissa Whitman were the first white women to travel
to Oregon. They demonstrated the possibility of families moving permanently to
Oregon.

The significance to Manifest Destiny of the American missionaries was not
the small number of Indians they converted or “civilized,” but the promotion
of American migration and the permanent occupation of the Northwest. They
pointed out the possibility of migrating—that the country was open to future im-
migrants—and they demonstrated that the trip and life in Oregon was feasible.
They also provided knowledge of the region for future settlers, information about
the Oregon Trail, exact locations for new settlers to head for, and a place they
could receive assistance when they first arrived. These missionaries also provided
glowing reports on the land available for free, the rich soil, and the favorable
climate. They helped many Americans make up their minds to immigrate to the
Northwest.

American Settlers

The executive and legislative actions to secure the Oregon country and the
activities of the missionaries and private American economic interests provoked
many Americans to begin immigrating to Oregon during this time period. In addi-
tion, the economic situation in the United States and especially in the Mississippi
Valley was poor for many years following the Panic of 1837. The recession created
enormous interest in Oregon, and many Americans were tempted to leave their
problems and try their luck on the free lands readily available in the Northwest.

One person in particular is a good example of this movement and the union of
Discovery and Manifest Destiny goals. Hall Kelley of Boston was allegedly talk-
ing and writing about migrating to Oregon as early as 1815-1817. He has been
called the “Prophet of Oregon.” Whether he was that influential or talking about
immigrating to Oregon as early as 1815 is not the important point, but instead
he is noteworthy because he exemplified how the idea of immigrating developed
in Americans.

In February 1828, he submitted a memorial to Congress for the government to
form a colony on the Pacific Northwest coast in which he relied on the elements of
Discovery and Manifest Destiny. Kelley and his group wanted the government to
give them land so that they could aid the government in “colonizing a part of the
American territory bordering on the Pacific Ocean.” They claimed they wanted to
protect the American “rights and property on the North-West Coast, and [work]
for the peace and subordination of the Indians.” They hoped to help spread
“science, the refined principles of a republican government, and Christianity”; to
diffuse “light and peace over Western America”; and to “open this wilderness to
the skilful and persevering industry of civilized man.” That was pretty ambitious
talk. To accomplish these great goals, all Kelley’s group sought was for Congress to
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grant them jurisdiction and land rights in fee simple and to extinguish the Indian
title in the Pacific Northwest. These starry-eyed believers in Manifest Destiny were
convinced that “if that territory should be settled by colonists animated by the
spirit of [American] civil and religious institutions, which constitutes the living
source of our national prosperity, and which dignifies the character, and elevates
the pursuits of any people, the happiest consequences must result to our country
in particular and to the rest of mankind.”®

In 1830, Kelley also wrote a notable piece about the United States occupying
Oregon that helped to raise the Oregon issue in the minds of many Americans.
He sent his pamphlet and letters to newspaper editors encouraging Congress to
occupy and govern Oregon. His arguments resonated with Discovery and Manifest
Destiny ideals. First, he worried that the advantages of the Oregon country would
pass to other countries if the United States continued to hesitate. Second, he said
that to protect America’s legitimate rights in Oregon, the United States needed
to plant a colony there. In 1831, Kelley formed a society for the “Settlement of
the Oregon Territory,” and by 1835 he showed up in Oregon in pursuit of his
goals 8!

Other individuals also pursued their own agendas to make Oregon part of America.
Other Oregon societies formed and petitioned Congress for land. Nathaniel Jarvis
Wyeth, for example, demanded that Congress make Oregon a territory. He followed
up his talk by forming a company to engage in fishing and the fur trade in Oregon,
and he actually led expeditions of immigrants to Oregon in 1832-1835.

The increased interest in migration led to the opening and improvement of
the Oregon Trail, which created an easier route to the Northwest. In 1843, 900
Americans arrived in Oregon over the trail. Almost all of the private and public
efforts at migrating west were aimed at the Oregon country because California was
still owned by Mexico at this time. The natural area open for American immigra-
tion was the Pacific Northwest.

As would be expected, and as was foretold by Thomas Jefferson, the United
States flag followed the American immigrants. America’s Manifest Destiny to own
the Oregon country was greatly strengthened by this migration and by the settlers
exercising American Discovery rights to settle what they considered vacant lands
and to turn those assets into their own property by cultivating the land. Further-
more, the American settlers naturally looked to the United States government
and demanded that it protect them and absorb the Oregon area as a territory.
Petitions demanding exactly these actions were delivered to Congress in 1838
and 1839. Other events led the ex-mountain men, the ex-Hudson’s Bay Company
employees, and the new arrivals to begin forming rudimentary governing bod-
ies to keep order and to govern themselves. In February of 1841, nearly every
white male south of the Columbia River met to form a probate court to operate
in the Willamette Valley. By July 1843, the American settlers formed a provisional
government, drafted a constitution, and called themselves the Oregon Territory.
An American-style government was formed and began operating in the Pacific
Northwest. It immediately called for federal jurisdiction and protection.
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1844-1855

By 1855, the United States concluded its Discovery and Manifest Destiny efforts
to possess and own the Pacific Northwest. In that year, the United States used its
exclusive Discovery power of preemption to buy millions of acres of land from
various Indian Nations in the Northwest, and in 1859 Oregon became the 33rd
state of the Union.

Governmental Efforts to Acquire Oregon

Although the phrase Manifest Destiny had still not been coined, the country
was gripped by an aggressive expansionist feeling by 1844. The widespread ex-
pression of Manifest Destiny ideals resulted from decades of governmental and
private discussions about American Discovery rights in the Northwest. It also
resulted in the United States finally settling the Oregon question, annexing Texas,
and declaring war on Mexico in 1846.

The issue of annexing the independent republic of Texas had been a boiling
point in American politics for more than two decades, and desires to occupy
and own Oregon had been fermenting for even longer, as we have observed. The
Democratic Party brought these issues to a head by including in its platform for
the 1844 presidential election a Discovery demand to annex Texas and occupy
Oregon. These two issues meshed nicely because they advocated admitting a new
slave state, Texas, with a new non-slave territory, Oregon. The Democratic plat-
form stated that “our title to the whole of the territory of Oregon is clear and
unquestionable; that no portion of the same ought to be ceded to England or any
other power; and that the re-occupation of Oregon and the reannexation of Texas
at the earliest practicable period are great American measures.”?

The Democratic candidate, James K. Polk, campaigned vigorously on this
theme and on Manifest Destiny. His election slogan was the aggressive and war-
like statement about the Oregon country: “54—40 or fight.” Thus, Polk was claim-
ing as American territory the Pacific Northwest coast northward into much of
what is present-day British Columbia, Canada. The 1844 election was considered
to be about expansion, and when Polk won, he naturally declared his election
to be a mandate for American expansion. It is no surprise, then, that Texas was
annexed (by President John Tyler even before Polk was inaugurated), Oregon
was acquired, and a war of territorial conquest was commenced with Mexico all
within less than two years.®

In his inaugural address on March 4, 1845, Polk addressed the Oregon ques-
tion, Discovery, and Manifest Destiny. In discussing “our territory which lies be-
yond the Rocky Mountains,” he stated that the United States’ “title to the country
of the Oregon is ‘clear and unquestionable,” and already are our people prepar-
ing to perfect that title by occupying it.” He noted that Americans were “already
engaged in establishing the blessings of self-government in valleys of which the
rivers flow to the Pacific. The world beholds the peaceful triumphs of our emi-
grants.” The opening of the Northwest and the “extinguish[ing]” of the “title of
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numerous Indian tribes to vast tracts of country” for American settlement was a
good thing, according to Polk, because Manifest Destiny and expansion strength-
ened the Union by not confining its population to small areas but by allowing it
to “be safely extended to the utmost bounds of our territorial limits [so as to] be-
come stronger.” He warned Mexico and Great Britain not to interfere in America’s
expansions in North America. These were very aggressive words from a brand
new president. But Polk assumed he had been elected with a Manifest Destiny
mandate, and he was determined to carry out that policy.

President Polk set about accomplishing his goals regarding Oregon. He met
with Senator Benton in October 1845 to discuss the Northwest boundary issue.
What is noteworthy about this meeting is the knowledgeable manner in which
these two national politicians discussed the elements of Discovery and American
Manifest Destiny rights. This conversation demonstrates clearly that both men
understood and operated under Discovery principles. President Polk recorded the
conversation in his diary.

Polk explained to Benton that he was going to recommend that Congress ab-
rogate the 1827 joint occupation treaty of the Northwest with England by giving
the required one-year notice, and then he would extend U.S. jurisdiction over the
American citizens in Oregon. He and Benton discussed the claims of England and
the United States in the Pacific Northwest. They recounted the English claim and
the Discovery rituals that English citizens had performed there. Benton was wor-
ried that England had the same valid claim to a Discovery title in the area that is
today British Columbia, Canada, as the United States held to the Columbia River
area. England’s claim, Benton stated, was based on “discovery, exploration, and
settlement.” The president, referring to the Adams-Onis treaty of 1821, stated
that the United States claimed the entire Northwest under the Spanish Discovery
title. Benton argued for an even more expansive reading of the U.S. rights. The
president responded that it “would depend on the public law of nations, how far
the discovery and possession of the coast would give Spain a title to the adjoining
country in the interior.” International law, first discovery, contiguity, discovery
rituals, and occupation—they were clearly analyzing and discussing the applica-
tion of Discovery.®

On December 2, 1845, Polk delivered his First Annual Message to Congress
and discussed the Oregon question at great length. He asserted, “our title to the
whole Oregon Territory ... [is] maintained by irrefragable [irrefutable] facts and
arguments,” and he asked Congress to decide how to maintain “our just title
to that Territory.” By 1845, about 5,000 Americans and perhaps 750 British
citizens occupied the Oregon country. Polk explained that because of federal
neglect, these American citizens had been forced to form a provisional govern-
ment and had adopted “republican institutions [illustrating] that self-govern-
ment is inherent in the American breast and must prevail.” Polk suggested that
Congress immediately provide for federal protection, laws, and civil and criminal
jurisdiction to be extended to these citizens in Oregon and to control the Indian
commercial and political relations in the area. He also requested the building of
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forts along the Oregon Trail, the creation of an overland mail service to Oregon,
and landgrants to the “patriotic pioneers who ... lead the way through savage
tribes inhabiting the vast wilderness.” He also asked Congress to give England
the one-year notice required by the treaty of 1827 that the United States was
abrogating the treaty.®

Polk briefly discussed the American title to Oregon. He referred Congress to
the three decades of discussions and political negotiations between the United
States and England that we have already reviewed. Polk cited the negotiations in
1818, 1824, 1826, and 1844, at least three offers by the United States to draw
the boundary line on the 49th parallel, and the resulting treaties with England of
1818 and 1827. Polk was confident that the evidence of Discovery proved that
“the title of the United States is the best now in existence.” He also claimed under
international law that England did not have a valid claim to the Pacific Northwest
because “the British pretensions of title could not be maintained to any portion
of the Oregon Territory upon any principle of public law recognized by nations.”
Polk then forcefully argued for American Manifest Destiny by noting “the rapid
extension of our settlements over our territories heretofore unoccupied ... the
expansion of free principles, and our rising greatness as a nation.” Some European
countries, he explained, were talking about a “balance of power’ on this conti-
nent to check our advancement.” Polk would have none of that. He expressly
reaffirmed the Monroe Doctrine and stated that Europeans had no role in North
America and could not interfere with any regions that might want to join the
United States. He plainly threatened war if any European country interfered.®’

This very aggressive and warlike public tone greatly concerned the English
press, public, and politicians. Did President Polk really mean to go to war over
the “54-40” boundary line? Was the Pacific Northwest worth a war to England?
The English Cabinet ordered reports from the Hudson’s Bay Company on the
value of the fur trade and future prospects in the Northwest. The reports were
not encouraging. The fur trade was down after 30 years of operations from
Fort George/Astoria and Fort Vancouver. Even worse, in 1845 the Hudson’s
Bay Company had voluntarily withdrawn from Fort Vancouver, in present-day
Vancouver, Washington, to Fort Victoria, on present-day Vancouver Island,
Canada. This decision was made because of concerns about the growing aggres-
sive American population in the Oregon region and declining fur production. This
decision helped the English government reach a decision. England was faced with
wars and important political problems elsewhere. There would be no war over a
boundary line on the Columbia River, where England had argued for decades that
the boundary should be drawn. But there would be no American boundary line
on the 54th parallel either. Compromise was in the air. It was no surprise that the
United States compromised and accepted the present-day 49th parallel boundary
line between Canada and the United States despite the militant tone for “54-40.”
The United States had made at least four offers over several decades to settle the
Northwest border issue by extending the 49th parallel boundary line from east of
the Rocky Mountains to the Pacific Ocean.
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During this time, Congress deliberated on Polk’s suggestions about legislation
on Oregon and giving England the one-year notice to abrogate the 1827 treaty
and the joint occupancy of the Northwest. Discovery and Manifest Destiny con-
tinued to be dominant themes in these discussions and were raised by many poli-
ticians. In January 1846, for example, Illinois Senator Stephen Douglass stated
that after terminating the 1827 treaty, the “United States will be entitled to the
actual exclusive possession of the valley of the Columbia river, and will be entitled
to continue in possession of that valley while treating the question of title.” On
the question of title, Douglass stated, “we do hold the valley of the Columbia in
our own right by virtue of discovery, exploration, and occupation, and that we
have a treaty-right in addition through the Louisiana and Florida treaty.” He also
expressly relied on the Discovery and Manifest Destiny goals of converting and
civilizing the Indians of Oregon, and he utilized the terra nullius element when
he claimed that the United States had rights to “the vacant and unoccupied part
of North America.” By 1854, Douglass was positively bursting with grandiose
Manifest Destiny rhetoric when he told the Senate, “You cannot fix bounds to the
onward march of this great and growing country.... He will expand, and grow,
and increase, and extend civilization, Christianity, and liberal principles. T tell
you, sir, you must provide for continuous lines of settlement from the Mississippi
valley to the Pacific ocean.”®®

In September 1845, Polk’s secretary of state, future President James Buchanan,
resumed the decades-old negotiations with England on the boundary line in the
Pacific Northwest. Buchanan at first argued for the 54th parallel, which had been
Polk’s campaign slogan, but then he agreed to the 49th parallel, where the bor-
der is today. It is entirely possible that Polk would have been satisfied with that
boundary line all along and that he just sold out his “54-40" supporters or that
the 54-40 claim had been political rhetoric all along. The important point for
most people was that a border line was now established, England had given up its
Discovery claim to the Oregon country and its insistence on the Columbia River
border, and American Manifest Destiny to the Pacific Ocean was ensured! Secre-
tary of State Buchanan now foresaw America’s “glorious mission to perform ...
[of] extending the blessings of Christianity and of civil and religious liberty over
the whole of the North American continent.”®

On June 15, 1846, the United States signed the treaty with England that drew
the boundary line at the 49th parallel. The four-decade legal struggle between
England and the United States over Discovery ownership of the Northwest was
finished. The United States had now guaranteed its Manifest Destiny goal to cross
the continent to the Pacific Ocean.

The United States quickly absorbed Oregon into the Union. In August 1848,
Congress passed the Organic Act and created the Oregon Territory. This act ap-
plied the Northwest Ordinance of 1787 and its use of the elements of Discovery
to the Oregon Territory. Thereafter, in 1849 Joseph Lane was appointed the first
territorial governor, and units of the U.S. Army arrived overland. In September
1850, Congress enacted the Oregon Land Donation Act and began giving land
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grants to settlers as it had been requested to do for decades. In this act, Congress
gave away Indian lands that had not yet had the Indian titles extinguished. Yet,
strangely enough, the federal law called these lands “the public lands of the United
States.” This federal action and the assumption that the Indian lands were already
federal property reflected the elements of Discovery and the understanding that
the United States could grant away its title in these lands even while Indians oc-
cupied and used the land, and only later did the United States have to extinguish
the Indian title. On February 14, 1859, Congress made Oregon the 33rd state.®®

American Settlers

Ultimately, the physical proximity of the Pacific Northwest to the United States
won the region for the United States. This proximity made it easier for American
settlers to immigrate to Oregon than any other non-Indian people. Maybe this
was the realistic aspect that made it America’s destiny to occupy and own the
Northwest. Maybe John Quincy Adams was right when he said that because of
contiguity, the contiguous nature of the Oregon country to the Louisiana territory,
the “finger of nature” had pointed to American ownership of the region.

But remember that even the physical proximity of the Northwest to the United
States was still an enormous obstacle to American ownership of Oregon in the early
1800s. Although Jefferson and Meriwether Lewis were correct to foresee a day when
the United States could utilize and govern the area, it took several decades of tech-
nological and migratory advances before the United States could reach the critical
mass of population to control the Northwest. As a trickle of Americans arrived in
the Northwest on the Oregon Trail, formed a government, and finally provoked the
Hudson’s Bay Company to withdraw to Vancouver Island, the destiny of the Pacific
Northwest to be American was sealed. In 1845 a St. Louis editorial recognized this
fact about American settlers: “They go to plant a new people in a new and active
country—to create new states—to open a new fleld to the growing energies and
wants of our expanding Republic—to carry civilization around the world.... Itis a
wonderful impulse this, combined of patriotism, curiosity, and a war-like spirit of
adventure, which is pressing our people onward to the Western Seas.”!

From 1844 onward, the trickle of American settlers to Oregon turned into a
flood. In 1845, three thousand more Americans arrived in Oregon. They did what
Thomas Jefferson had always predicted they would do; they immediately peti-
tioned Congress for federal services. From 1833 forward, the American settlers had
played an important role in gaining the Pacific Northwest for the United States.

Pacific Northwest Indian Treaties

Throughout North American history, the European, colonial, state, and federal
governments all dealt with the Indian Nations diplomatically and on a govern-
ment-to-government basis by treaty making. Issues of trade, peace, and land sales
were always conducted in political conferences that resulted in the enactment
of hundreds of treaties. This treaty process was carried on by the governments
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of England, France, Spain, the American colonies, the states, and the United
States from the mid-1500s until 1871 when Congress ended treaty making with
Indian Nations. Canada is still negotiating treaties with its First Nations today.
The American treaty process created more than four hundred U.S.—Indian treaties
that are still binding on the federal government today. The Constitution says these
treaties are “the supreme Law of the Land.”

It is no surprise then that the United States also entered into treaties with
Indian Nations in the Pacific Northwest. In fact, the United States fully expected
to exercise its Discovery power of preemption to extinguish Indian titles in the
Northwest and to buy land. The United States had already been doing so since
1778 and had been dealing with the tribal nations on a sovereign-to-sovereign
basis through this diplomatic process.

After enacting the 1850 act to grant land to settlers in Oregon, Congress had to
begin extinguishing the Indian titles and property rights. Congress had expressly
recognized Indian property rights as valid two years earlier in the 1848 Organic
Act that created the Oregon Territory. Section 1 of the 1848 act stated that exist-
ing Indian property rights were not impaired “so long as such rights shall remain
unextinguished by treaty between the United States and such Indians.” Conse-
quently, if the United States wanted to “impair” or purchase these property rights
and grant possession of these lands to American settlers, it had to buy Indian
property rights and lands via treaties. The United States started that treaty proce-
dure with tribes in June 1850 by authorizing and appointing treaty negotiators to
buy land in the Oregon Territory. Thereafter, the American negotiators met with
western Oregon tribes in April and May 1851 and signed six treaties that ceded
most of the tribal lands and only reserved small tracts of land for the tribes. None
of these treaties were ever ratified by the Senate, and so they never became law.*?

Anson Dart was then appointed the new United States Superintendent for
Indian Affairs in 1851 for the Oregon Territory. He negotiated treaties with ten
western Oregon tribes at Tansy Point at the mouth of the Columbia River wherein
the tribal nations ceded large areas of their lands to the United States and reserved
small reservations for themselves. Dart also negotiated three other treaties with
southwest Oregon tribes. But none of the Dart treaties were approved by the Sen-
ate either. The thirteen Dart treaties and the earlier six treaties were probably not
ratified because they did not remove the Indians to the eastern and arid parts of
Oregon as the majority of the American settlers desired. The ultimate effect on
these Indian Nations was that they lost their lands and their rights anyway and
without receiving any compensation. They were just pushed aside as their popu-
lations declined drastically due to foreign diseases.

In March 1853, Congress divided the Oregon Territory into Oregon and
Washington and appointed new officials. Washington Governor Issac Stevens,
who was also the Superintendent for Indian Affairs, and the new Superintendent
for Indian Affairs in Oregon, Joel Palmer, began negotiating new treaties with
tribes. In 1853-1855, Joel Palmer negotiated treaties with southern, western, and
eastern Oregon tribes that the Senate ultimately approved and made binding law.
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Governor Stevens also concluded treaties in 1854 and 1855 with Washington,
Idaho, and western Montana Indian Nations, which the Senate ratified. All of
these treaties sold vast areas of land to the United States for various monetary pay-
ments and assistance. The Indian Nations also reserved or retained for themselves
lands to be their “reservations,” and they retained certain off-reservation hunting
and fishing rights that have long been both exercised by Indians and challenged
by non-Indians in the Northwest. The United States also promised in these trea-
ties to protect the tribes.”

After buying much of the land in the Pacific Northwest through these treaties,
the United States had finally fulfilled its Manifest Destiny and Thomas Jefferson’s
dream to control and own the Pacific Northwest. This goal was reached when
the United States exercised its Discovery power of preemption as the only gov-
ernment with the international legal authority to buy the land in the Northwest
from the Indian Nations. The United States now merged its incomplete Discovery
“title” with the “Indian title,” the real-property right to use and occupy the land,
so that the United States now held the complete fee simple absolute title to the
ceded lands.

POST-1855 DISCOVERY AND MANIFEST DESTINY

The United States continued to use the Doctrine of Discovery and Manifest Des-
tiny after 1855. For example, in 1856 Congress enacted the Guano Island Act and
utilized the Doctrine. This act relied on the familiar principles of first discovery,
actual occupation, and terra nullius. It is still federal law and was in fact the sub-
ject of a federal court case as recently as 2000. The act provides that an American
citizen who “discovers a deposit of guano on any island ... not within the lawful
jurisdiction of any other government, and takes peaceable possession ... and oc-
cupies the same, [may request that the land] at the discretion of the President, be
considered as appertaining to the United States.” The Supreme Court upheld this
law in 1890 by relying on the elements of Discovery:

By the law of nations, recognized by all civiliezed states, dominion of new ter-
ritory may be acquired by discovery and occupation as well as by cession or
conquest; and when citizens or subjects of one nation, in its name, and by its
authority, or with its assent, take and hold actual, continuous, and useful pos-
session ... of territory unoccupied by any other government or its citizens, the
nation to which they belong may exercise such jurisdiction and for such period
as it sees fit over territory so acquired.

This act is further evidence that the federal government has understood and
used the power of Discovery from the beginning of its existence and continued to
use it and to implant it into federal law.**

Other examples of the use of Discovery in more recent times demonstrate the
modern-day relevance of the Doctrine even outside the Indian Law field. In 1872,
for example, the United States argued that Haiti did not own an island it claimed
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in the Caribbean because it did not meet the elements of Discovery. The United
States said Haiti could not demonstrate “an actual possession and use ... [or] an
extension and exercise of jurisdiction and authority over” the island. Thus, Haiti’s
claim of ownership and sovereignty was not recognizable. On the other hand, the
United States lost an international arbitration with Holland in 1928 when they
made competing Discovery claims to an island in the Philippines. The American
claim was based solely on Spain’s first discovery of the island. But, as the arbitra-
tor held, Spain’s mere discovery of the island did not give it a complete title to the
island; it only created an incomplete title. Because neither Spain nor the United
States ever occupied or exercised jurisdiction over the island, the ownership of it
fell to Holland, who had occupied it.*>

In 1895 the Republican Party wrote Manifest Destiny into its official party plat-
form. The idea was almost as popular then as in 1844-1846. In 1895 Senator
Henry Cabot Lodge wrote that there could be only one flag, one country, to con-
trol all the territory in North America from the Rio Grande to the Arctic Ocean. He
called for the American annexation of Hawaii, Samoa, and Cuba; note his reason-
ing that Cuba was only “sparsely settled.” He also encouraged the United States to
incorporate other lands because the “great nations are rapidly absorbing for their
future expansion and their present defence all the waste places of the earth. It is
a movement which makes for civilization and the advancement of the race.” He
clearly relied on the elements of terra nullius and racial justifications of Discovery
to encourage American expansion.”®

CONCLUSION

Manifest Destiny developed from the elements and the themes of the interna-
tional law Doctrine of Discovery. For 40 years or more, American politicians, citi-
zens, and newspapers used the elements of Discovery to justify Manifest Destiny
and American continental expansion. Did you notice how we would not have
even understood the rhetoric and the justifications for Manifest Destiny if we had
not already known the definition of the elements of Discovery that were used to
justify expansion?

The elements of Discovery became the rationales and justifications for the idea
of a divinely inspired American expansion across the North American continent.
Apparently, Euro-Americans possessed the only valid religions, civilizations,
governments, laws, and cultures, and Providence intended these people and their
institutions to dominate this continent. The human, governmental, and prop-
erty rights of Native Americans were almost totally disregarded as Discovery and
then Manifest Destiny directed the United States continental expansion. The “wild
and savage” Indians and Mexicans were either to “disappear” by assimilating into
white American culture or they were to become extinct. Under Manifest Destiny
it was “clear” that God wanted them to get out of the way of progress—American
progress. The economic and political interests of Americans and of the United
States were destined to dominate the continent and to acquire almost all of its
assets.”
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The elements of Discovery and Manifest Destiny were pursued by George
Washington, Thomas Jefferson, and a host of American politicians and citizens
who wanted to benefit from the resources and the land that they thought was
available for their taking, with God’s blessing. Jefferson’s ambitions and the path-
breaking work of the Lewis and Clark expedition opened the American road to
the Pacific Northwest. The Discovery claims the United States made against Indian
Nations and Indian people in the Louisiana Territory and the Pacific Northwest
limited their human, property, commercial, sovereign, and self-determination
rights. The Louisiana Purchase, the Lewis and Clark expedition, and the Doctrine
of Discovery nearly guaranteed that a wave of American expansion would sweep
over the indigenous peoples and their governments on this continent. The Doc-
trine of Discovery and American Manifest Destiny were not good news, they were
not divinely inspired good news, for these human beings.

Two statements aptly sum up what Discovery and Manifest Destiny meant for
Indians. When Senator Benton was asked about American expansion and whether
it would cause the extinction of Indian tribes if they “resisted civilization,” he
stated, “I cannot murmur at what seems to be the effect of divine law.... The
moral and intellectual superiority of the White race will do the rest.” As Mani-
fest Destiny clashed against Indian interests in Wyoming in 1870, a newspaper
wrote, “The rich and beautiful valleys of Wyoming are destined for the occupancy
and sustenance of the Anglo-Saxon race.... The Indians must stand aside or be
overwhelmed.... The destiny of the aborigines is written in characters not to be
mistaken ... the doom of extinction is upon the red men of America.”®






CHAPTER 7
P

The United States’ Exercise of Discovery
against the Indian Nations, 1774-2005

The Doctrine of Discovery is not just an interesting relic of American history.
The Doctrine is actively applied by the United States to Indians and tribal govern-
ments today and is a major component of modern-day federal Indian law. Com-
mentators have noted, in fact, that Discovery and the Supreme Court’s opinion in
Johnson v. M’'Intosh were “to influence all subsequent thinking” in federal Indian
law. Consequently, the Doctrine still impacts and limits tribal sovereign, com-
mercial, and real-property rights today. The vestiges of Discovery are reflected in
far more than just the definition of the limited “Indian title,” the occupancy and
use right in tribal lands; they are also evident in the 200-plus years of American
Indian policies and the fundamental principles of federal Indian law.!

FUNDAMENTAL PRINCIPLES OF FEDERAL INDIAN LAW

There are three fundamental Indian law principles that have been developed by
the Supreme Court over a nearly 200-year time span. These principles still control
federal Indian law to this day. They flowed naturally from the Doctrine of Discov-
ery and reflect the Doctrine at work in modern day Indian law.

Plenary Power

The plenary power doctrine holds that Congress has very broad authority in
Indian affairs. Congress, for example, has authority to enact laws that can injure
Indian Nations and their citizens or that can benefit tribes and their citizens.
In the late nineteenth century, Congress used this power to limit and severely
harm tribal real-property rights even more than the Discovery Doctrine itself
had limited those rights. On dozens of Indian reservations, Congress divided
and allotted tribally owned lands to individual Indians and sold the extra or
“surplus” lands to non-Indians. These actions undermined tribal ownership of
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communally owned property and brought many non-Indians to live on Indian
reservations. The presence of non-Indians and millions of acres of non-Indian
owned lands within Indian reservation borders cause tribal governments serious
and nearly intractable problems that continue to this very day. The U.S. Supreme
Court and President Theodore Roosevelt admitted that the Allotment Act was
a congressional attempt to destroy tribal governments. Moreover, in the 1950s,
Congress exercised the sovereign authority that Discovery and the Constitution
apparently granted it over Indian affairs, and it terminated the legal existence
and federal relationship of more than one hundred Indian Nations. In the 1970
and 1980s, Congress restored most of these tribes to federal recognition. These
types of actions, however, demonstrate the nearly unchecked power Congress
has in Indian affairs because of Discovery and the principle of plenary power.
Only in recent times did the Supreme Court decide that congressional actions
pursuant to its plenary power in Indian law require even the lowest level of
judicial constitutional review. In the long history of congressional acts regarding
the Indian Nations and Indian peoples, no federal law has ever been overturned
because Congress exceeded its plenary power in the Indian law arena.?

The Supreme Court has stated that the Interstate/Indian Commerce Clause
of the U.S. Constitution “provides Congress with plenary power to legislate in
the field of Indian affairs.” The Court has also pointed out that plenary power
comes from other constitutional provisions such as the treaty making power,
the Property Clause, the Supremacy Clause, and the Necessary and Proper
clause, which gives the federal government the necessary authority to carry out
its enumerated powers. It really does not make sense, however, to allege that
the Interstate/Indian Commerce Clause created a congressional plenary power
over Indian Nations because that constitutional provision addresses only com-
mercial issues, and it concerns only the allocation of authority for dealing with
tribes between the federal and state governments. That clause does not even
claim to impact tribal authority or rights, nor does it expressly grant Congress
a sweeping plenary power over tribes for any and all subjects.’

Although the Supreme Court has named several sources for plenary power, it
has apparently never recognized the one source that appears obvious, the Doctrine
of Discovery. In fact, it seems beyond question that Discovery and the principles
and justifications behind the Doctrine helped spawn the idea that the American
government held dominion and domination over the Indian Nations because they
lost sovereign, diplomatic, property, and commercial rights immediately upon
their first discovery by Euro-Americans. The other elements of Discovery that
Christianity and European civilizations were superior and would triumph over
the Indian Nations were also brought to this continent by England, France, and
Spain and have remained part of the legal regime of the American colonial, state,
and federal governments. As discussed previously, Discovery also created the idea
that Euro-American governments held a limited fee title in the lands that Indians
had lived on and owned for centuries. It appears obvious that the origin of the
controversial plenary power doctrine started with Discovery principles.
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The Supreme Court also developed the idea of a heightened congressional
power over Indian Nations based on their alleged helpless and destitute condi-
tions. The Court has considered the impoverished condition of Indians and their
tribal governments, even when that “fact” was false, as part of the justification for
a congressional duty to care for Indian tribes. In an 1886 case, the Court analyzed
that the duty of the United States to protect Indians, a provision in most of the
U.S.—Indian treaties, required that Congress have sufficient power over Indians
and tribes to carry out its duty of protection. This overarching power is part of
the plenary power doctrine. Do not forget that the idea of some kind of federal
duty or guardianship over Indian Nations also came from Discovery principles
and the royal charters of the early 1600s. However one examines the subject, it
appears that the Doctrine of Discovery and the alleged weaknesses and subjuga-
tion of Indian Nations played large roles in the development of the plenary power
principle.*

Trust Doctrine

The federal government also has a guardian, trustee, or fiduciary responsibility
for tribes that is based on its nearly unchecked plenary power over Indians and
their governments. Principles of general trust law and the alleged helplessness of
tribes led to the rise of the trust responsibility as a corollary principle to plenary
power. In exercising their extremely broad authority in Indian affairs, Congress
and the executive branch are charged with the responsibilities of a guardian to
act on behalf of the dependent Indian people and their governments. The United
States has accepted this responsibility and has “charged itself with moral obliga-
tions of the highest responsibility and trust,” and it judges its own conduct toward
tribes “by the most exacting fiduciary standards.”

Many of the same justifications and Supreme Court cases that created plenary
power also led to the development of the related trust doctrine. The idea of a
trust relationship began developing in Supreme Court case law in 1831 when the
Court considered the status of the Cherokee Nation. In that case, the Court erro-
neously described the thriving Cherokee Nation as being in a destitute condition
and stated that the nation was dependent on the United States for its “protection”
and “wants” and was in a “state of pupilage” with the federal government. The
Cherokee Nation v. Georgia Court then went on to make the famous, or infamous,
statement that the Cherokee Nation’s “relation to the United States resembles that
of a ward to his guardian.”®

The next major pronouncement on the subject of the trust doctrine came in
1886 in United States v. Kagama. Here, the Supreme Court considered whether
Congress could extend federal criminal jurisdiction into Indian country for crimi-
nal activity by Indians and what power Congress might possess to have this kind of
authority. The Court expressly refused to rely on the Interstate/Indian Commerce
Clause and instead started its analysis by looking at the heavy responsibility the
United States has to care for Indians and their governments. Since the “Indian
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tribes are the wards of the nation ... [and] communities dependent on the United
States],]” the Court held that “[f]rom their very weakness and helplessness” a duty
arose to protect tribes under a trust responsibility, and that this duty must include
whatever powers are necessary to carry out the protective duty. Thus, the United
States had the authority to enact a law that federally criminalized certain Indian
conduct within Indian country to fulfill the United States’ protective duty towards
the Indian Nations.”

The effect of the trust doctrine on tribes is somewhat similar to that under
plenary power; sometimes the United States takes its trust responsibility seriously
and engages in conduct that benefits Indians and tribal governments. Often, how-
ever, the United States has adopted a paternalistic tone, and heavily influenced by
its plenary power, it has just dictated affairs to tribal governments. Only in mod-
ern times have Indians Nations been able to sue the United States for a breach of
the trust doctrine and thus gained some ability to enforce this guardianship duty
on the federal government.

The trust doctrine plainly had its genesis in the Discovery Doctrine. The papal
bulls in the fifteenth century placed Christian guardianship duties on Spain and
Portugal to convert and protect indigenous peoples. English royal charters ordered
the colonists to convert and save American Indians. In colonial times and in the
early American states, many colonies and states enacted laws that appointed white
citizens to be trustees and guardians to manage and allegedly protect tribal rights
and to civilize and convert Indians. The federal treaties with Indian Nations also
contained promises by the United States to protect tribes, to control and support
their commercial activities, and to provide educational and medical care. There
is a long history behind the idea that Euro-Americans had a duty to care for the
best interests of Indians. This thinking came largely from the Eurocentric ideas
of Discovery and the notion that uncivilized, infidel savages needed to be saved
by Euro-Americans. Interestingly, Chief Justice John Marshall relied on several
Discovery elements when he stated in Cherokee Nation that Indian Nations were
the wards of the United States. He pointed to the limited Indian title, the right of
preemption and European title that was gained by first discovery, and issues of
possession as part of the proof that tribes were in a dependent relationship. “They
occupy a territory to which we assert a title independent of their will, which must
take effect in point of possession when their right of possession ceases.” Conse-
quently, because Marshall relied on the Doctrine of Discovery when he initially
defined the trust responsibility, there seems to be no question but that Discovery
played a significant role in the development and in the modern day continuation
of this basic Indian law principle.®

Diminished Tribal Sovereignty

The third fundamental principle of federal Indian law explicated by the Supreme
Court is the diminished tribal sovereignty principle. It is closely related to the
other two basic principles and also flows directly from Discovery. In fact, the
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Discovery Doctrine is the origination of the idea of diminished tribal sovereignty
because Indian sovereign, commercial, diplomatic, and real-property rights were
assumed to have been limited automatically and immediately upon first discovery
by Euro-Americans. This Eurocentric, ethnocentric thinking assumed that indig-
enous people were savages and inferior to “civilized” Christian Europeans.

In precontact times, the hundreds of Indian Nations in what is now the United
States had a wide array of governments ranging from loosely organized political
structures in small tribal bands to complex and sometimes even autocratic ruling
bodies that controlled large populations. These tribes exercised nearly unlimited
sovereignty over their territories, varying amounts of political control and sov-
ereign power over their citizens, and a sovereign status that existed completely
independent from the European and American governments. Yet, the third fun-
damental principle of federal Indian law holds, right out of Discovery, that tribal
sovereignty was automatically and immediately diminished upon first contact
with Euro-Americans.’

In spite of this principle, Indian Nations are still sovereign governments today.
Even after the Supreme Court held that Discovery had limited tribal sovereign
and real-property rights and stated that tribes were “domestic dependent nations”
and wards of the United States, the Court still held that tribes had not lost their
sovereign status and governmental authority within their own territories. In fact,
the Court stated in 1832 that tribes were still “distinct, independent political com-
munities” and that the long history of Euro-American governments repeatedly
entering treaties with tribes demonstrated an ongoing acceptance of the contin-
ued sovereign, governmental status of the Indian Nations. There were, however,
two factors that could diminish tribal independent sovereignty even beyond the
initial impact of the Doctrine of Discovery. As the Court implied in Worcester, in
1832, tribes could voluntarily give up aspects of their sovereignty and sell land in
treaties, and Congress could take other aspects of tribal sovereignty without tribal
consent pursuant to its plenary power.!°

After Worcester in 1832, the Court rarely addressed this issue again, although
Congress continued full-tilt enacting laws and federal policies under its plenary
power authority that limited tribal powers. Finally, in 1978 the Court returned
to and expanded the principle of diminished tribal sovereignty in Oliphant v.
Suquamish Indian Tribe.

In Oliphant, the Court held that the inherent sovereign authority of Indian
tribes did not include the jurisdiction to criminally prosecute non-Indians. The
Supreme Court relied on the principle of the diminished sovereign status of tribes
and stated that Indian Nations could not have this type of criminal jurisdiction
because it would be “inconsistent with their status.” The Court then expanded
the definition of this Indian law principle. Since Oliphant, the diminished sover-
eignty principle holds that tribes retain those aspects of their inherent sovereignty
that they have not voluntarily given up, by treaty for example; that Congress has
not taken pursuant to its plenary power; or, as Oliphant added, that they have
not implicitly lost by virtue of their dependent status upon the United States.



168 Native America, Discovered and Conquered

According to the Supreme Court, then, Indian Nations are diminished sovereigns.
It bears repeating that the original limitations on tribal sovereignty and the idea of
the dependent status of tribes came from the European Doctrine of Discovery.!!

FEDERAL INDIAN POLICIES

Historians recognize that there have been seven relatively distinct eras of United
States Indian policy. We will briefly review some of these policy eras only to observe
the exercise of Discovery powers by the United States over tribal governments and
Indian people throughout American history.

The first federal Indian policy, the Trade and Intercourse era, is generally
assumed to have run from 1790 to 1830 and takes its name from the congres-
sional Trade and Intercourse Acts of 1790, 1793, 1796, 1799, and 1802 that we
have discussed. In 1790, Congress moved rapidly to exercise the Discovery and
preemption powers it was granted in the Constitution to control all commercial
activities between Americans and Indians. The Congress enacted temporary trade
and intercourse laws from 1790 to 1799 and a permanent act in 1802. Congress
also enacted many other statutes to control the trade and political intercourse
with tribal nations and to prevent anyone but the federal government from buying
Indian lands. These policies are still mostly in effect today.

During this era, the policies of the executive branch, and George Washington
and Thomas Jefferson specifically, were based on Discovery principles. The des-
tiny of Euro-Americans to exercise the limited sovereign and property rights they
gained over Indians through Discovery was correctly defined by Washington’s
phrase the “Savage as Wolf.” In this statement, Washington and the federal gov-
ernment foresaw the advance of America’s borders and the assumed concomitant
retreat of the tribal nations. Under Discovery, once Indian Nations gave up their
“Indian title,” their use and occupancy rights, the ownership of the land fell to the
country that held the preemption power. Thus, Washington and Jefferson and the
executive branch wanted to peaceably control trade and commerce with Indians,
buy Indians lands whenever they could, and await the inevitable demise of Indian
people as they retreated into the forest like the “Savage as Wolf” or, as Jefferson
stated, when Indians would retreat before the inevitable American advance like
“the beasts of the forest.” Until that time, though, the United States still wanted
to control all political and commercial interactions with Indian Nations and all
purchases of tribal lands. It accomplished this task by taking control of the con-
stitutionally authorized treaty process with Indian Nations. The executive branch
and Congress, then, clearly exercised the federal governments Discovery power,
which consisted of a limited sovereignty over tribal governments, the right to
exclude other nations and governments from dealing with tribes diplomatically
and commercially, and the property right of preemption to purchase tribal lands
by consent when tribes desired to sell.!?

The relative power between Indian Nations and the United States in political
and treaty negotiations quickly became one-sided in favor of the United States.
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This transformation accelerated after the War of 1812 when the influence of
European nations on the North American continent waned, and tribes could
no longer look to European powers for support against the expansionist United
States. This shift in power also created momentum for an official change in fed-
eral Indian policy. Starting with Thomas Jefferson in 1803, the plan developed to
move tribes west of the Mississippi to get them out of the way of American expan-
sion and open their lands for American settlers. The genesis of what became the
removal policy and Manifest Destiny itself sprang from Washington’s “Savage as
Wolf” policy and Jefferson’s idea that Indians would have to be removed to make
room for the natural American expansion that was to come.!?

The official Indian policy of the Removal era is considered to have run from
1830 to the 1850s. Long before 1830, of course, Washington and Jefferson were
writing about Indian removal, and every president after Jefferson, from James
Madison to Andrew Jackson, officially and publicly supported the policy of
removing Indian tribes west of the Mississippi River as the final solution to the
Indian problem. Congress gave the era its name by enacting the Removal Act
in 1830. Interestingly, the act maintained on its face the elements of Discovery
because consent was needed from an Indian Nation before the United States could
buy its land. The Act required tribal consent both for removal and for tribes to
sell their original lands east of the Mississippi. It also required that “the Indian
title ha[d] been extinguished” to the lands where the tribes were to be moved
west of the Mississippi. Thus, the elements of Discovery still played an important
role in the Removal era. However, removal was ultimately enforced in fact as a
coercive, mandatory policy. Many tribes, especially the Cherokee Nation, were
forcibly removed from their homelands and marched on the Trail of Tears to what
is now Oklahoma.

The rapid growth of the United States in 1846-1848 as a result of American
victory in the Mexican—-American War quickly required a modification of the
removal policy. The mass migration of Americans resulting from the 1849
California gold rush and the expansion of the Oregon Trail in the mid-1840s
prevented any hopes of an orderly removal process of all the Indian Nations
in North America to the Indian Territory in what is now Oklahoma. Of course,
the United States did not abandon its goals of Manifest Destiny or the “Savage
as Wolf” policy because these newly encountered Indian tribes stood in the
way of the foreordained American expansion. Therefore, in Texas in 1849 and
in California in the 1850s and elsewhere, federal officials developed the idea
of separating Indians from American gold miners and settlers onto small and
often remote reservations so as to confine Indians to limited territories and
to hopefully prevent conflicts. This policy began what was called the Reserva-
tion era, which ran roughly from 1850 to 1887. The United States continued
to exercise its Discovery powers by completely controlling Indian affairs and
using its constitutional Discovery authority through treaty making and other-
wise to keep the states out of Indian issues and to totally dominate the Indian
Nations. In addition, the United States continued to exercise its preemption
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power to buy land from tribes with their putative consent through the treaty
process. The very powerful United States treated the Indian Nations like the
limited sovereigns Discovery defined them as being.

The increasing domination of the United States over Indian Nations became
evident in what is called the Allotment and Assimilation era, which is considered
to have run from 1887 to 1934. The United States now more strongly than ever
exercised its authority over Indians with very little, and then later no, tribal input
or consent. Moreover, Congress radically altered the policies of the treaties and
the Reservation era and breached the limits of its alleged Discovery power over
Indian property by unilaterally altering the nature of tribal real-property rights
under the General Allotment Act of 1887. The goal of this legislation was to break
up tribal ownership of land, open the reservations for non-Indian settlement, and
end tribal existence, all without tribal consent. Congress accomplished this task
by dividing or allotting many tribally owned reservations into 160- and 80-acre
plots that were then granted in individual ownership to family heads and indi-
vidual adult tribal members. Any reservation land in excess of what was needed to
allot a share to each tribal citizen was called “surplus” and was sold to non-Indian
settlers who then moved onto the reservations. In addition, a significant amount
of the land allotted to tribal citizens was ultimately lost from Indian ownership by
voluntary sales and state tax foreclosures. The Allotment era resulted in a loss of
about two-thirds of all tribally owned lands from 138 million acres in 1887 to 48
million acres by 1934. In addition, nearly 20 million acres of the remaining 48
million acres of tribally owned lands in 1934 were arid or semi-arid.'

The Allotment era was a disaster for tribal governments and their communi-
ties. The United States dealt their cultures, governments, and people a near-fatal
blow. In doing so, the federal government unilaterally expanded its Discovery
rights of preemption and limited sovereignty over tribes. The forced allotments of
communally owned tribal lands into individual ownership and the confiscation
of “surplus lands” and their sales to non-Indians were conducted almost com-
pletely without tribal consent and in fact went against the active opposition of
most tribal governments. That policy was a violation of the element of Discovery,
as Jefferson often explained to tribal leaders, that they could occupy, use, and live
on their lands forever if they wished. The Allotment Act is a dramatic example
of the United States exercising and, in fact, expanding its Discovery power far
beyond the legal definition of the Doctrine. The United States radically limited
and changed tribal real-property rights without the consent of tribes, in violation
of Discovery.

Furthermore, Allotment continues to have a major impact in Indian country
today. Indian tribes now own about 45.2 million acres of land in tribal communal
ownership. Individual Indians own about 10.2 million acres of land on reserva-
tions left over from the individual allotments of the Allotment era. All of these
parcels of land are held in trust status, with the tribe or Indian person being the
beneficial owner of the land and the United States being the legal owner. This own-
ership pattern gives the United States a major role in decisions about developing
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or selling these lands. Moreover, the “checkerboarded” status of many reservations
today with numerous non-Indians owning land in fee simple and living on res-
ervation and tribes and Indians owning trust land causes tribal governments all
sorts of criminal, civil, regulatory, and adjudicatory jurisdictional problems. The
Allotment Act and its illegally expanded definition of the United States Discovery
power continue to adversely effect Indians and their governments today.'>

Also during this era, the United States exercised its Discovery sovereign author-
ity over tribes and Indians by arbitrarily deciding to force assimilation on Indians
by bringing them into the American “melting pot.” Straight out of the fifteenth-
century papal bulls and the sixteenth- and seventeenth-century English colonial
charters, civilization, citizenship, education, and religious conversion of Indians
became federal objectives. As early as 1870, President Grant handed control of
many reservations to various religious denominations, and the federal govern-
ment even deeded Indian land to these religions to operate missions and schools.
In the 1880s, the federal government commenced operating boarding schools
to educate and civilize Indians. The goal of these schools was aptly summed up
by the creator of the very first one: Captain Henry Pratt said the goal was “to kill
the Indian, save the man.” During this same time period, the Bureau of Indian
Affairs attempted to take absolute control of Indian life and to squeeze out Indian
government, religion, and culture.!®

The United States continued its Discovery domination of Indian tribes in what
is called the Termination era, which ran roughly from 1945 to 1961. Under this
official policy, the United States sought to end as rapidly as possible the federal—
tribal political relationship and to terminate the authority and legal existence of
tribal governments. As a result, more land was lost from communal tribal owner-
ship, and federal responsibilities for Indians and their governments under various
treaties and federal laws were lessened. Tribal governments were not consulted
nor was consent secured about the termination policies, and the vast majority
of tribes and Indians were against the policy. This one-sided domination of the
federal—tribal relationship by the United States demonstrates its aggressive exer-
cise of the sovereignty aspect of the Discovery power.

Currently, the United States pursues a more respectful approach to its use of
Discovery against tribal governments and Indian people. Starting in the early
1960s, when termination was phased out, the United States began formulating
what is now called the Self-Determination era of Indian policy. The era was named
by President Nixon when he stated that termination would no longer be federal
policy and that Indian people had the “right of self-determination.” The principal
legislative initiative of this era is the Indian Self-Determination and Education
Assistance Act of 1975, which was designed to create a fundamental, philosophi-
cal change in the federal administration of Indian affairs. This act allows Indian
Nations to contract with the federal government for the delivery of federal ser-
vices, and although the programs continue to be federally funded, the tribes can
administer the programs themselves. Federal domination of Indian services is
supposed to end.”
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The elements of Discovery, however, are still ever-present in federal Indian
law, even in the Self-Determination era. Discovery is present in the fundamen-
tal principles of federal Indian law; in the dominant control the United States
continues to exercise over tribal political, commercial, and real estate issues;
and in regard to the sale or use of allotted lands held by individual Indians. The
United States continues to maintain its Discovery preemption right in tribal
lands and to enforce its Discovery sovereign power over tribal governments.
Consequently, the Doctrine of Discovery continues to be the controlling legal
precedent for American interactions with Indian Nations. From the days of the
European explorers to the colonies, to the American states, and to the present-
day United States government, Discovery remains an active and important part
of American Indian affairs, federal law, and the lives of Indian people and the
Indian Nations.



Conclusion
)

The elements and objectives of the Doctrine of Discovery have dominated
the history of North American native people since the arrival of Europeans on
this continent. First, the international legal principles of Discovery were used by
European countries to claim and capture property, sovereign, and human rights
over the indigenous peoples and their governments. The Doctrine was then used
by the European colonists to define and limit the governmental and property
rights of America’s native people to acquire them as cheaply as possible. The
elements of Discovery permeated colonial history and law, and the new American
states and their federal governments greedily adopted the principles of Discovery
for their own benefit. The Doctrine is plainly visible throughout U.S. history and
in federal Indian law and policies.

Thereafter, President Thomas Jefferson played a major role in applying
Discovery against native governments and peoples all across the continent. He
plainly understood and utilized Discovery in the Louisiana and Oregon Territories
when he launched the Lewis and Clark expedition; when he made the Louisiana
Purchase, even though he thought his actions were unconstitutional; and when
he took steps to acquire the Pacific Northwest for the United States. Lewis and
Clark then used the well-recognized legal principles and rituals of Discovery
to help the United States exercise its Discovery powers and claims across the
continent. The elements of Discovery were then readily adopted into Manifest
Destiny, the new name for the very old idea of American continental expansion,
and the United States was then able to exercise its Discovery sovereign and
commercial powers and the right of preemption to dominate tribal nations
across the continent. In consequence, the “divine mandate” was fulfilled, and
American government and citizens overspread the entire continent, just as
Thomas Jefferson had hoped and foretold.
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We have now looked at a mountain of evidence regarding American expansion
and Manifest Destiny under the microscope of Discovery. This book is apparently
the first attempt to examine this evidence in light of the legal Doctrine of Discovery.
The value of this effort is that an understanding of the international legal principles
under which Euro-Americans dealt with Indian Nations sheds a new light on the
conduct of Thomas Jefferson and Lewis and Clark and on many other events in
American history and law. A knowledge of the impact of Discovery on American
and Indian history leads us to a fuller and more diverse understanding of many of
these historic events. We can thus perceive more clearly how tribal governments
and individual Indians lost many of their property and human rights, and their
sovereign, self-governing powers.

Hopefully, this book has proven to the reader the pervasive presence of Discovery
in the past 400 years of Euro-American interactions with the indigenous people
of North America and has shown that the Doctrine continues to play a major role
in the federal-tribal relationship today. As a consequence, American Indians lost
valuable natural-law rights of self-determination, sovereignty, and real-property
ownership without their knowledge or consent. The confiscation of these rights
by Euro-Americans was not justified by any rational, legal, free exchange of rights,
but was just presumed because of the ethnocentric assumption of the “superior
genius” of Europeans. The resulting purchases of the “Indian title” by colonial and
American governments were tainted by Discovery and were often conducted in an
atmosphere of coercion and enforced by the “sword.” In adopting the Doctrine,
the U.S. Supreme Court stated in 1823,

On the discovery of this immense continent, the great nations of Europe were
eager to appropriate to themselves so much of it as they could respectively
acquire. Its vast extent offered an ample field to the ambition and enterprise
of all; and the character and religion of its inhabitants afforded an apology for
considering them as a people over whom the superior genius of Europe might
claim an ascendancy. The potentates of the old world found no difficulty in
convincing themselves that they made ample compensation to the inhabitants
of the new, by bestowing on them civilization and Christianity.*

This statement makes it clear that religious, cultural, and racial prejudices led
to the development and application of the Doctrine against American Indian
governments and their citizens. We can see in that quotation the outrageous idea
that European religions and civilizations were a “fair trade” for the sovereignty,
human, and property rights of North American natives. The Supreme Court has
reemphasized several times that religious and cultural biases are at the root of
federal power over Indian people. In 1877, for example, the Court stated that
“[ilt is to be presumed that ... the United States would be governed by such
considerations of justice as would control a Christian people in their treatment of
an ignorant and dependent race.” In 1913 the Court stated that the Pueblo people
of New Mexico practiced “debauchery,” “intemperance,” and “heathen customs,”
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were governed “by superstition,” and were an “uninformed and inferior people ...
intellectually and morally inferior.”

The Supreme Court recognized the ridiculousness of Discovery and its rationales
even while it was adopting the Doctrine in 1823. The Court even ignored its own
opinion that Indians possessed natural rights to their lands. It said that the idea
that Indians were mere occupants and incapable of transferring their lands to
individuals might well “be opposed to natural right.” The Court also raised a very
good question, which it did not answer: why do American farmers, “merchants
and manufacturers have a right, on abstract principles, to expel hunters from the
territory they possess” or to limit tribal rights? Yet in spite of these concerns, the
Court adopted Discovery as federal law.>

The goal of this book is to increase public knowledge of the Doctrine of
Discovery and how American history and law can take on a richer meaning and
understanding when one sees the legal background and justifications for various
historical, law-related, and political principles. I also hope to start a careful
examination of Discovery’s modern-day effects on Indian tribal governments
and its metamorphosis into the plenary power, the trust responsibility, and
the diminished tribal sovereignty doctrines of federal Indian law. It should be
obvious from our review of federal policies and basic Indian law principles that
Discovery has worked primarily if not totally to the detriment of Indian people
and their governments. As one professor stated, “the rule profoundly harmed
the Indians,” and as the Supreme Court said in Johnson v. M’Intosh, tribal rights
were “to a considerable extent, impaired” by Discovery. The ultimate question,
then, is whether this relic of colonialism and feudalism, and racial, religious, and
cultural domination should be relegated to the dustbin of history. Must Americans
and American Indians tolerate the Doctrine of Discovery in our present and our
future; is it unchangeable, immutable? Is there anything that can be done to erase
a “legal doctrine” that has been enshrined in American culture and law for four
hundred years?*

Some of the leading commentators in the Indian law field think that it is
improbable that the Supreme Court would, or even should, reconsider Discovery
and the basic principles of federal Indian law. They point out that it is possible
that the current Supreme Court would not do a better job than the Court did
nearly two hundred years ago in setting out the principles that control the interac-
tions between tribal, federal, and state governments and that determine the rights
of Indian people and their governments. This concern could very well be true. On
the other hand, some authors argue that the medieval, feudal, ethnocentric, and
racial Doctrine of Discovery must be destroyed, and the sooner the better.

I take a middle ground between these two positions. I offer a modest proposal
that could start the United States down the road to making the fundamental
principles of American Indian law more just for the U.S. citizens who are also
citizens of Indian Nations. This idea could also help the United States better fulfill
its trust responsibility for Indians and tribes and keep its treaty promises to tribal
governments. I do this because the United States and American citizens should
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not ignore the Doctrine of Discovery, its origination, and its impact on Indians
and tribal governments any more than the United States could have permanently
ignored slavery or the exclusion of women from voting, for example.

My proposal does not rely on the federal courts. Instead, my suggestion relies
on Congress and the idea that positive law, law enacted by the federal legislature,
could provide the answer. Congress could consider after lengthy deliberation and
with ample tribal input and direction viable ways to make concrete changes in
federal Indian law that could begin to rectify some of the damage Discovery has
inflicted on tribal and Indian rights. This certainly seems to be a superior method
in lieu of relying on the whims of litigation and the United States Supreme
Court.

My suggestion is not really radical or dangerous, I hope. I only suggest that
Congress purposely extend more completely the commendable goals of the self-
determination era of federal Indian policy, which already includes the objective
to end the “prolonged Federal domination of Indian service programs.” This goal,
enunciated in 1975 when the Indian Self-Determination and Education Assistance
Act was passed into law by Congress, and the policies that have developed since
that time, such as the Tribal Self-Governance Act, demonstrate promising avenues
for continuing to lessen the federal domination of tribal affairs and intrusions into
the personal lives of American Indians and for freeing them from the medieval
restraints of the Doctrine of Discovery.®

As we have reviewed, Congress has extensive power in the Indian law arena
because of the plenary power doctrine. The Supreme Court has already recognized
that Congress has broad authority to exercise this power in significant ways that
benefited Indians and their governments as long as the congressional actions “are
tied rationally to the fulfillment of Congress’s unique obligation toward the Indians
[and are] reasonable and rationally designed to further Indian self-government.”
Congress could utilize this very authority and extend the implementation of its
Self-Determination and Self-Governance goals by undertaking even more steps to
limit the Doctrine of Discovery.”

An example of just such a congressional action occurred in 2000. At that time,
Congress lessened the federal authority to approve contracts with tribes. Congress
amended an 1871 statute and, in essence, voluntarily ceded to tribal governments
the federal Discovery authority to approve contracts that encumber tribal lands if
the contracts are less than seven years long. This was just a minor step compared
with the enormous powers granted to the United States by Discovery, and in fact,
the amendment apparently was not even noticed by Congress or by others as
being a lessening of Congress’s Discovery powers. The intent of the amendment
was not directed at Discovery at all, but the amendment was instead designed to
improve economic development in Indian country. This is an example, however, of
a limitation of the United States’ Discovery power and decision-making authority
over tribal lands and commercial dealings. This is a perfect demonstration of
the small, incremental steps that a congressional committee, with active tribal
participation, or a congressional—tribal blue ribbon commission could formulate
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and suggest to Congress to enact as laws to reduce the Discovery burden on Indi-
ans and their governments.®

Congress could authorize a congressional committee or a commission to engage
in a government-to-government political dialogue with Indian governments about
further changes in federal Indian policies and laws to reduce the effects of Dis-
covery. Congress could then consider enacting into federal law the jointly drafted
agreements these efforts produced. Congress has already followed this procedure;
for example, numerous times in water-rights agreements that the federal executive
branch, Indian governments, and states have negotiated in the past. This kind of
political interaction between tribes and the federal government could be used to
further rid tribal governments and Indians of the constraints of federal domination
and plenary power, and to increase Indian Self-Determination rights. This would
in essence be a partial return to the bilateral treaty making relationship that existed
between Euro-American governments and Indian Nations for 250 years when these
governments negotiated and traded their rights and interests in a political and dip-
lomatic setting. This could give tribal governments a real decision-making role and a
real voice in how the United States treats them instead of tribes just suffering under
the heavy hand of the all-powerful “Discovering” nation and federal paternalism.

One cautionary note is in order. In the past, some politicians and people intent
on acquiring tribal lands and property rights have used congressional policies to
the detriment of American Indians while pretending to be concerned for Indian
interests. I am well aware that the Allotment and Termination eras of federal
Indian policy, which we discussed briefly, seriously injured Indian governmental
and property rights, and yet were partially justified by arguments that they would
free Indians from the restraints of communal land ownership and the onerous
burden of their tribal governments. Hopefully we can learn from the mistakes of
those eras, avoid the hidden agendas of the advocates of those kinds of policies,
and instead work to lessen the bonds of federal control over Indians and their
governments without destroying the treaty promises, the trust responsibility, and
the political status of Indian tribes.

L am also aware of the significant concerns of Indian Nations that any discussion
of lessening the power of Discovery could turn to the topic of somehow lessening
the federal trust responsibility. I do not propose any changes to this protective
trust duty, and I do not believe that examining and trying to lessen the evils
of the Doctrine of Discovery requires a reevaluation of the trust doctrine. That
principle arises from Supreme Court cases that are still the law today and from
express promises in hundreds of treaties the United States entered with tribal
governments from 1785 to 1871. According to the U.S. Constitution, those treaty
promises to protect tribes are the “supreme Law of the Land” and the United
States must keep those promises and obey its own law. The United States should
be able to continue complying with its trust responsibility and its treaty promises
and maintain its government-to-government political relationship with Indian
Nations while still searching for ways to lessen the onerous aspects of Discovery
in tribal and Indian life. In fact, would not the United States better fulfill its trust
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responsibility by working to lessen the constraints Discovery places on the lives
and the governmental and property rights of American Indians?

Proposing such a change in 200-year-old policies and laws requires serious
thought, consideration, and tribal consultation and input. This book has
presented the legal and historical evidence on the Doctrine of Discovery and
Manifest Destiny and their impact on American history and law and on America’s
native peoples. But what are we to do with this information, and what are we to
do about Discovery? One thing seems clear: the United States and its citizens must
face squarely the fact that many of the principles of federal Indian law and the
modern-day treatment of Indian Nations and Indians are based on the Doctrine
of Discovery and on religious, racial, cultural, and ethnocentric prejudices that
are many centuries old. These lamentable relics of our past should not and cannot
continue to be perpetuated and tolerated in modern-day America. They should
have no place in the modern-day relationship between Indian Nations, Indian
people, and the United States. Native people and their governments should no
longer be controlled by the principles of their “discovery” under the Doctrine of
Discovery.
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Manifest Destiny, 2-3, 113-61, 174;
American fur trappers, 102, 109, 117,
129-30, 149-50; American private
economic forces, 128, 140, 144—45,
149-50; American settlers, 117, 130,
145, 148, 151-52, 157; aspects of, 3,
120; congressional arguments for, 130,
137-39, 140-44, 146-48, 153-56,
161; developed from Discovery, 2, 8,
115, 118-19; development of prin-
ciple, 118-21; Divine inspiration,
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119-20; ease of U.S. exploiting Pacific
Northwest, 109, 117, 139; future and
extinction for Indians, 120, 140, 144,
160-61, 200 n.98; future and extinc-
tion for Mexicans, 120, 160, 200 n.98;
governmental explorations, 128, 144,
149; missionaries, 150-51; modern
day, 159-60; racial component, 120;
Thomas Jefferson and, 84, 94, 115,
120-21; use of Discovery to expand
American borders and powers, 123

Marshall, John, 49, 51-52, 55

Maryland: colonial laws and Discovery,
26-29, 182 nn.2—4, 183 nn.6-9;
state laws and Discovery, 33-35, 184
nn.23-24

Massachusetts: Discovery lawsuit versus
New York, 41; exercise of Discovery
powers, 26-29, 33-35, 182 nn.2-4,
183 nn.6-9, 184 nn.23-24

McLoughlin, John, 150

Mexican-American War, 120, 153, 169

Missionaries, 150-51; Lee, Jason, 150;
Spaulding, Henry and Henrietta, 151,
Whitman, Marcus and Narcissa, 151

Mohegan Nation: litigation versus Con-
necticut regarding Discovery, 30; use of
Discovery, 29

Monroe, James, 2, 101-2; “fervent expan-
sionist,” 122; ordered Discovery rituals
be performed in Pacific Northwest,
111, 125; use of Discovery as American
diplomat, Secretary of State, and Presi-
dent, 116, 122, 125-26

Monroe Doctrine, 136, 155

Napoleon, 69, 81, 101

New Hampshire, exercise of Discovery
powers, 26-29, 33-35, 182 nn.2—4,
183 nn.6-9, 184 nn.23-24

New Jersey: exercise of Discovery pow-
ers, 26-29, 33-35, 182 nn.2—4, 183
nn.6-9, 184 nn.23-24; state court and
Discovery, 36

New Orleans, 69, 101

New York: colonial exercise of Discovery,
26-29, 182 nn.2—4, 183 nn.6-9; Dis-
covery lawsuit versus Massachusetts,

41, state constitution and Discovery,
34, 184 n.19, 23-24; state exercise of
Discovery, 35, 184 n.24; state court
and Discovery, 37

North Carolina: exercise of Discovery
powers, 26-29, 33-35, 182 nn.2—4,
183 nn.6-9, 184 nn.23-24; state con-
stitution and Discovery, 34, 184 n.20;
state court and Discovery, 36-37

North West Company: abandoned Fort
George/Astoria, 145; “bought” Astoria,
124-25, 132; merged with Hudson’s
Bay Company, 145

Northwest Ordinance of 1787 and Dis-
covery, 42, 50-51; application to Pa-
cific Northwest, 42, 156

Oregon country, 118, 120, 153; first
American government formed by set-
tlers, 152; first territorial governor
appointed, 156; made 331d state, 157,
treaties with tribal nations to buy land,
157-58. See also Pacific Northwest

Oregon Donation Land Act of 1850, 156

Oregon Trail, 130, 151-52, 155, 169

Organic Act of 1848 (Oregon), 156, 158

O’Sullivan, John L., 118-20; used Dis-
covery to create the phrase Manifest
Destiny, 118

Pacific Northwest: boundary lines, 42nd
parallel, 134, 148; boundary lines,
49th parallel, 133-34, 155-56; bound-
ary lines, 51st parallel, 132; boundary
lines, 54th parallel, 132, 134-35, 148,
155-56; Doctrine of Discovery, 2, 7,
131-33; “54-40 or fight,” 135, 153,
155-56; Jefferson’s goal to acquire,
78-84, 173; Manifest Destiny, 161. See
also Oregon country

Palmer, Joel, 158

Penn, William, 26, 37

Pennsylvania: exercise of Discovery pow-
ers, 2629, 33-35, 182 nn.2—4, 183
nn.6-9, 184 nn.23-24; state court and
Discovery, 37

Pike, Zebulon, 72, 128

Plenary power, 44, 163-65
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Plumer, William, 74

Polk, James: Congressman, 148; Demo-
cratic Party platform of 1844 claimed
ownership of Oregon, 153; First An-
nual Message to Congress, 154; In-
augural Address, 153; knowledge of
Discovery elements and U.S. claim to
Pacific Northwest, 154-55; Manifest
Destiny themes, 153-55; meeting with
Senator Benton, 154; President, 153

Pope Alexander VI, 14, 18; Inter caetera,
14-15; 1493 papal bulls granting
Spain Discovery title in New World,
14-15, 47

Pope Eugenius 1V, 13-14; Romanus Pon-
tifex, 14

Pope Nicolas, 14; 1455 papal bull grant-
ing Portugal Discovery title in Africa, 14

Portugal, 13-17, 51; Discovery elements
(first discovery, symbolic possession,
Discovery rituals), 15

Possession, 3, 18-20, 26, 69, 147, 156,
159

Preemption/European title, 3, 9, 26-27,
36,47, 72; in federal law, 44—45, 63;
in U.S./tribal treaties, 42, 158

Prevost, John, performed Discovery rituals
to claim the Pacific Northwest for the
US., 111, 125-26

Private American interests in Pacific
Northwest, 128-30, 144-45, 149-50

Railroads, 117, 150

Requerimiento, 17

Rhode Island, exercise of Discovery pow-
ers, 26-29, 33-35, 182 nn.2—4, 183
nn.6-9, 184 nn.23-24

Royal Proclamation of 1763, 31-32, 40,
45,53, 123

Russia: Treaty of 1824 ceding Discovery
claim to Pacific Northwest to U.S., 48,
135-36; use of Discovery elements to
claim Pacific Northwest, 135

Savage as Wolf Indian policy, 28, 39-40,
45,78, 168

Sea otter trade, 117, 128, 140, 144-45,
150

Seisin, 7

Settlers (Americans), 117, 130, 145, 148,
151-52, 157; Kelley, Hall J., 151-52;
Wyeth, Nathaniel Jarvis, 152

Shawnee Nation, 90, 93

Slacum, William, 149

South Carolina, exercise of Discovery
powers, 26-29, 33-35, 182 nn.2—4,
183 nn.6-9, 184 nn.23-24

Spain, 14-17, 51; conquest rights in
Florida according to Jefferson, 66; de-
bate on validity of Discovery, 16-17;
Discovery elements of actual posses-
sion, first discovery, and symbolic
possession, 15, 19; Discovery rights in
Louisiana Territory, 68—69; Discovery
rights in Pacific Northwest, 48; Dis-
covery rituals, 15; just wars, 16-17;
natural law rights of natives, 16-17;
Requerimiento, 17; revoked U.S. right of
deposit in New Orleans, 101; treaty of
1821 ceding Spain’s Discovery claim to
Pacific Northwest to U.S., 48, 134-35

Spaulding, Henry and Henrietta, 151

Steamboat, 117, 130, 139

Stevens, Isaac 1., 158-59

Story, Joseph, 11, 49; Discovery enforced
by the sword, 12

Sweden, 21-22

Symbolic possession, 15, 20, 69, 72, 126

Technological advances, 109, 116-17;
access to Pacific Northwest, 139, 150,
157

Telegraph, 117, 150

Tennessee: 1796 state constitution and
Discovery, 34, 184 nn.20, 24; Tennessee
v. Forman, 36

Terra nullius, 2, 21-22, 24, 26-28, 49, 56,
63-64, 156, 159-60

Texas, 153

Trade and Intercourse Acts 1790-1802,
44-45

Treaties, 44; England, 131-34, 154-55,
157-58; Russia, 135-36; Spain
(Adams-Onis Treaty), 134-35, 154;
Spanish treaty selling Louisiana Terri-
tory to France, 69; with Indian Nations
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concerning Discovery, 42, 47-48; with
tribes in the Northwest, 157-59

Treaty of Tordesillas, 15

Tribal limited sovereign and commer-
cial rights, 4, 9, 11, 36, 52, 63, 161,
163-68; in treaties with United States,
42-43; Jefferson’s explanation, 67,
72-73

Trust Doctrine, 165-66, 175;in U.S./
tribal treaties, 43, 48

United States: Articles of Confederation,
Congress and Discovery, 38-43; claim
of Discovery ownership of Pacific
Northwest, 75-76, 125-26, 131,
133-34, 136-39, 141-43, 146-47,
154-56; conflict with states over Dis-
covery, 41; Continental Congress and
Discovery, 38; control of Indian trade,
4,911, 36,52, 63, 161, 163-68;
federal laws and Discovery, 44—45,
50, 73; Interstate/Indian Commerce
Clause, 43—44; protection of and trust
relationship with tribes, 43, 48, 165—
66; U.S. Constitution and Discovery,
33, 43—44; use of Discovery rituals,
111, 125-26

United States Supreme Court and Dis-
covery: Cherokee Nation v. Georgia, 54,
165-67; Fletcher v. Peck, 37, 49-50,
64; Johnson v. M'Intosh, 9-12, 50-53,
55; Meig’s v. M’Clung’s Lessee, 50, 64;

Meriwether L. Clark v. Smith, 55; Oliph-
ant v. Suquamish Indian Tribe, 167; Tee-
Hit-Ton Indians v. United States, 56-57;
United States v. Kagama, 165; Worcester
v. Georgia, 55, 167

Vacuum domicilium, 4, 21

Victoria, Franciscus de, 12; just wars, 16,
36; native rights to land, 16; Spanish
rights in New World to travel, profit,
and preach, 16

Virginia: colonial charter and Discovery,
19; colonial court case and Discov-
ery, 30; colonial laws and Discovery,
25-29, 182 nn.2—-4, 183 nn.6-9; state
constitution and Discovery, 34, 61, 184
n.18; state court and Discovery, 37;
state laws and Discovery, 33-35, 184
nn.22-24; western land claim, 41-42

Virginia Company, 25, 27, 30

War of 1812, 83, 115, 122, 125, 169
Washington, George, 2, 33, 43, 46, 67,
161, explaining Discovery to Chief
Corn Planter, 44; federal factories or
trading posts, 45; Savage as Wolf Indian
policy, 28, 39-40, 45, 78, 168
Western land claims: Discovery, 41, 50—
51; sales paid national debt, 96
Whaling, 128, 139-40, 144-45, 150
Whitman, Marcus and Narcissa, 151
Wilkes, Charles, 149
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