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Preface

Trade policy is central to the Institute’s research program. A number of
our studies have analyzed the functioning of the World Trade Organiza-
tion (WTO), and the General Agreement on Tariffs and Trade (GATT) be-
fore it, and proposed reform of the international trading rules; others have
assessed bilateral and regional trade agreements; still others have mea-
sured the costs of protection and delved into the American trade policy-
making process.

This new volume presents case studies on five important trade negoti-
ations. Authors Charan Devereaux, Robert Z. Lawrence, and Michael Wat-
kins focus on “making the rules”—the process of establishing how the
trade system operates. They pay particular attention to how decision
making on trade occurs within the context of the American political sys-
tem. Some of the cases take place in the United States without direct par-
ticipation of other nations; others involve bilateral, regional, or multilat-
eral negotiations. But all the cases concentrate on exploring the policies,
politics, and processes that are used to make rules about trade.

The five major rulemaking events presented here are the introduction
of intellectual property rules into the WTO, the negotiations between the
United States and the European Union to establish mutual recognition
agreements, the negotiations at the Organization for Economic Coopera-
tion and Development for a Multilateral Agreement on Investment, the
negotiations over granting the US president trade promotion (fast-track)
authority, and the negotiations between the United States and China over
China’s accession to the WTO. A companion volume, Resolving Disputes,
offers case studies on major trade disputes and the efforts to resolve them
through the WTO dispute settlement mechanism. The two volumes thus
provide an important complement to the Institute’s earlier studies on the
substance of these topics.



The Institute for International Economics is a private, nonprofit institu-
tion for the study and discussion of international economic policy. Its pur-
pose is to analyze important issues in that area and to develop and com-
municate practical new approaches for dealing with them. The Institute is
completely nonpartisan.

The Institute is funded by a highly diversified group of philanthropic
foundations, private corporations, and interested individuals. Major in-
stitutional grants are now being received from the William M. Keck, Jr.
Foundation and the Starr Foundation. About 33 percent of the Institute’s
resources in our latest fiscal year were provided by contributors outside
the United States, including about 16 percent from Japan.

The Institute’s Board of Directors bears overall responsibilities for the
Institute and gives general guidance and approval to its research pro-
gram, including the identification of topics that are likely to become im-
portant over the medium run (one to three years) and that should be ad-
dressed by the Institute. The director, working closely with the staff and
outside Advisory Committee, is responsible for the development of par-
ticular projects and makes the final decision to publish an individual
study.

The Institute hopes that its studies and other activities will contribute
to building a stronger foundation for international economic policy around
the world. We invite readers of these publications to let us know how they
think we can best accomplish this objective.

C. FRED BERGSTEN
Director
August 2006
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Introduction

International trade negotiations once focused on reducing border barriers
such as tariffs and quotas that protected markets for manufactured goods.
Such discussions took place in a rules-based, multilateral global system
centered on the General Agreement on Tariffs and Trade—the GATT. The
GATT was spectacularly successful in reducing border barriers. On aver-
age, tariffs on industrial goods fell from around 40 percent in 1947 to
below 5 percent in the late 1980s. But as tariffs fell and markets opened,
the challenges presented by the different laws and practices of different
trading nations became apparent. In response, the focus of trade policy-
making shifted. Trade negotiations now often center on policies and rules
once thought of as purely domestic in nature. Trading nations commonly
seek not only to negotiate over tariffs but also to change practices by con-
straining, reconciling, or even harmonizing rules.

The cases presented in this volume describe negotiations to set trade
rules in this new context. Our aim is to present the facts coherently and in
a manner that will raise questions and inspire discussion. To that end, the
cases both explore the substance of trade agreements and delve into the
negotiation process. As well as the what of trade, they describe the who,
how, and why of decision making. By examining some of the most impor-
tant recent negotiations, the reader can come to understand not only the
larger issues surrounding trade policy today but also how participants
seek to exert influence and how the system evolves as a result of these
pressures.

We have tried here, both in our introductions and in the cases them-
selves, to avoid policy advocacy. The idea is neither to undertake an
analysis of trade policy from the perspective of a particular discipline
(e.g., economics, politics, law, negotiation) nor to provide normative pre-
scriptions. The cases in this volume cover five important trade negotia-
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tions, all focused on “making the rules”—the process of establishing how
the trade system will operate. A companion volume will offer cases on
settling—or attempting to settle—trade disputes. In both volumes we pay
particular attention to how decision making on trade occurs within the
context of the American political system. Some of the cases in this volume
take place in the United States without the direct participation of other na-
tions; others involve bilateral, regional, or multilateral negotiations. But
all the cases concentrate on exploring the policies, politics, and processes
that are used to make rules about trade.

The five major rule-making events treated here are the introduction of
rules for intellectual property into the World Trade Organization (WTO),
the negotiations at the Organization for Economic Cooperation and De-
velopment (OECD) for a Multilateral Agreement on Investment (MAI),
the negotiations over granting the US president trade promotion (fast-
track) authority, the negotiations between the United States and China
over China’s accession to the WTO, and the negotiations between the
United States and the European Union to establish mutual recognition of
conformity assessment procedures.! The cases are summarized below.

The Agreement on Trade-Related Aspects
of Intellectual Property Rights

To what extent should international trade agreements require participating
nations to harmonize their policies? A two-part case on the 1994 Agree-
ment on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
explores this critically important question. The case also provides insight
into the distribution of power within the WTO and the importance of
effective negotiation in determining outcomes. Negotiated during the Uru-
guay Round of trade talks, the TRIPS agreement significantly broadened
the reach of the trading regime by establishing the most comprehensive set
of global trade rules for intellectual property. It obligated WTO members
to adopt policies protecting patents, trademarks, and copyrights. While
countries remained free to provide even more protection than TRIPS re-
quired, the agreement set minimum standards. But the TRIPS negotiation
might not have happened without a concerted effort by the pharmaceuti-
cal, software, and entertainment industries to get intellectual property on
the Uruguay Round agenda and to press for completion of an agreement.
How was this landmark agreement negotiated? What were the challenges?

1. We have chosen not to present a case on the North American Free Trade Agreement
(NAFTA), arguably the most crucial US trade policy negotiation in the past decade, because
a superb study of the agreement—Frederick Mayer’s Interpreting NAFTA: The Science and Art
of Political Analysis (1998)—already exists.

2 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



In the aftermath of the Uruguay Round, some argued that the TRIPS
agreement would largely benefit richer countries while hurting poorer
nations. Some representatives of developing countries and nongovern-
mental organizations (NGOs) were especially concerned that TRIPS would
decrease access to medicines in developing countries. These groups orga-
nized to fight for their cause, both at the WTO and around the world. The
second part of the case describes their efforts to secure the Declaration on
TRIPS and Public Health at the 2001 WTO ministerial meeting in Doha.

The Multilateral Agreement on Investment

Negotiations for the Multilateral Agreement on Investment began in 1993
at the OECD with great expectations. However, the talks failed to produce
an agreement. A well-organized campaign against the MAI negotiations
played a role in the treaty’s demise: 600 organizations in 70 countries
fought strenuously against it. But some observers say that difficulties that
emerged in the talks themselves were just as important—if not more so.
Negotiators had substantive disagreements about what the treaty should
achieve. In addition, governments were often unready or unable to make
the commitments necessary to reach agreement. How and why did this
negotiation come to be held at the OECD? Who gains and who loses from
foreign direct investment? Should international trade agreements cover
foreign direct investment? Are investment agreements even necessary?

Fast Track/Trade Promotion Authority

How well-suited is the US system for negotiating modern trade agree-
ments? The Constitution gives the president the authority to negotiate in-
ternational trade agreements. However, Congress must approve any such
agreement and the legislation to implement consequent changes in US
statutory law. To many trade policymakers, this arrangement blunts the
negotiating power of the United States in trade talks because other coun-
tries know that any commitments made at the table can be altered or
rejected by Congress. Therefore, from 1974 to 1993, Congress granted the
president fast-track authority: In return for regular consultations and
timely notification by the executive, the legislature committed to an expe-
ditious yes-or-no vote to implement trade agreements with no amend-
ments or changes. But beginning in the early 1990s, fast track became the
subject of fierce political debate, largely centered on concerns about global
trade liberalization. Can the United States pursue trade agreements with-
out fast track? Why did fast track become so contentious? Should provi-
sions on core labor standards and environmental standards be included in
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trade agreements? Why was President Clinton unsuccessful in obtaining
fast-track authority in 1997 and President George W. Bush able to obtain
it (renamed trade promotion authority) in July 2002?

China’s WTO Accession:
The 1999 US-China Bilateral Agreement and
the Battle for Permanent Normal Trade Relations

On December 11, 2001, China became a member of the World Trade Or-
ganization. Many say the 1999 US-China bilateral trade agreement and
the vote in Congress to permanently establish normal trade relations with
China paved the way for China’s WTO accession. Even though China was
not a WTO member, the United States had granted China most favored
nation (MEFN) trading status since 1979. Yet US law required annual re-
newal of China’s trade status, a process that often became a focal point in
Congress for protests over human rights issues, security concerns, and the
growing US trade deficit with China. In order to support China’s WTO
accession, the United States had to commit itself to nondiscriminatory
treatment by agreeing to make China’s MFN status permanent—granting
permanent normal trade relations, or PNTR—and thereby giving up the
right to annual reviews. The vote in Congress generated a lobbying battle
on Capitol Hill of historic proportions. Why did PNTR pass? What role
should trade agreements play in promoting human rights, enhancing
domestic reform, encouraging the rule of law, and promoting national se-
curity? How were the US-China bilateral agreement and the PNTR vote
linked to other key negotiations? What is the role of trade in advancing
America’s economic interests?

The US-EU Mutual Recognition Agreements

In 1998, the United States and the European Union recognized each
other’s inspection, testing, and certification requirements for a wide range
of traded products in a set of agreements known as mutual recognition
agreements. The MRAs applied to nearly $50 billion in transatlantic trade
in six sectors: medical devices, pharmaceuticals, recreational craft, tele-
communications, electromagnetic compatibility (EMC) services, and elec-
trical equipment. The MRAs were intended to enhance the US-EU trade
relationship by eliminating duplicative testing, streamlining procedures,
lowering costs, and decreasing the amount of time needed to bring new
products to market. According to the US Commerce Department, the
agreement would save US industries more than $1 billion annually in test-
ing and certification costs. According to Stuart Eizenstat, the MRAs would

4 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



“cut red tape and save money for industry, consumers, and regulators and
make the USA more competitive.”?

An important player in the MRA negotiations was the Transatlantic
Business Dialogue (TABD), a group of American and European business
leaders that came together as part of a US government initiative. The
MRA negotiations were also notable for involving regulatory agencies in
trade talks. Indeed, that involvement created some tension domestically,
for the US regulatory agencies, with a mission of safeguarding consum-
ers, had run-ins with the agencies seeking to facilitate trade. Tension also
arose between US and European agencies that had different standards
and methods for certifying products. Though an agreement was con-
cluded, there were problems with implementation. Should trade agencies
take the lead in such areas? If not, how can nations deal with their differ-
ences in certification, inspection, and regulatory standards? What is the
appropriate role for industry in these discussions? Is regulatory harmo-
nization the goal?

2. Eizenstat, quoted in “US Industry Urged to Back MRAs with EU,” Marketletter, October
13, 1997.
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Making Trade Policy

In each of the cases in this volume, we see a variety of participants work-
ing to influence and design trade policy. Interested parties debate four
basic questions as they negotiate international trade agreements and pol-
icy changes: What issues and sectors should be included in the agree-
ment? How deep should trade agreements be? How will any decisions be
enforced? And should all signatories be treated equally—in particular,
how should developing countries be treated?

The answers to these policy questions are not determined by quiet an-
alytical reflection in an ivory tower. Rather, decisions are made in a polit-
ical context through negotiations between governments, corporations,
nongovernmental organizations, and interest groups. Therefore, address-
ing two other questions that are fundamental to any political debate can
help to clarify how trade policy is made. First, who wins and who loses?
Any new policy will benefit some groups more than others. And second,
how does the agreement affect governance? International agreements not
only determine rules, they also determine who makes those rules and
who enforces them. In short, international trade agreements are highly
political endeavors because they affect the distribution of both income
and power.

For each case, we provide an introduction that considers each of the
above questions and its application to the decision at hand. Here, we
briefly note some commonalities—themes that emerge repeatedly from
these highlighted trade talks. In all the cases, we find changes that add to
the comprehensive scope of trade agreements, deepen their requirements,
make their enforcement stronger, and place more demanding require-
ments on developing countries.



Coverage

What issues and sectors should be included in any particular trade agree-
ment? What is the appropriate scope for discussions? On the one hand,
some believe that the scope of trade agreements should be narrow, limited
only to policies that are directly related to trade (such as tariffs, quotas, and
export subsidies) and to those aspects of domestic policy that explicitly
discriminate against foreign goods. Proponents of this view, concerned
about mission creep, argue that having too many targets may prevent any
from being attained. An institution that takes on too much can blunt its ef-
fectiveness and even call its own legitimacy into question. The World
Trade Organization (WTO), for example, may be well suited to deal with
trade liberalization, but it lacks the expertise or legitimacy to tackle envi-
ronmental policies, competition policies, or labor standards—not to men-
tion human rights. In addition, some argue, any WTO rules in these areas
threaten national sovereignty by compromising a nation’s ability to deter-
mine its own domestic policies. They worry that by increasing efforts to
create rules on issues such as labor and the environment, the WTO would
increase the difficulties of its members (especially developing countries) in
implementing them, and thus increase their likelihood of becoming subject
to trade sanctions. Finally, some say, broadening the coverage of trade
agreements could ultimately stymie liberalization by attracting political
actors whose main interest is in promoting their policies, not in trade.

On the other hand, others believe that the trading system requires rules
on a broad range of issues. Some emphasize the need to include under the
trade umbrella additional economic concerns, such as investment and
competition policy. Investment rules, proponents argue, further facilitate
economic integration, especially since multinational corporations play
such an important role in the services trade. Competition rules ensure that
international markets are contestable, blocking anticompetitive behavior
by private firms that can inhibit trade. Other advocates of a broader trade
agenda emphasize the need to explicitly address social issues. In order to
build broad support for free trade, they argue, policymakers must allevi-
ate concerns that globalization will undermine standards in areas such as
labor rights and environmental regulation. Since trade rules affect work-
ers and the environment, some believe that these issues need to be con-
sidered when agreements are negotiated.

In the early postwar years, trade agreements were limited in scope, cov-
ering mainly border barriers such as tariffs and quotas that protected mar-
kets for manufactured goods. From its inception in 1947 until 1967, mul-
tilateral trade negations under the General Agreement on Tariffs and
Trade (GATT) concentrated on reducing these tariffs. In the Tokyo Round,
concluded in 1979, the GATT’s purview was extended to nontariff barri-
ers; six codes were negotiated on import licensing, technical barriers to
trade, customs valuation, subsidies and countervailing duties, antidump-

8 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



ing provisions, and government procurement. However, the focus re-
mained on rules and barriers that were clearly related to trade in goods.

But in the 1980s, the scope of trade agreements was dramatically broad-
ened in numerous bilateral, regional, and multilateral negotiations. The
United States and Japan, for example, negotiated the Structural Impedi-
ments Initiative (SII), which covered such issues as Japan's laws regard-
ing large retail stores, the behavior of corporate groups known as keiretsu,
enforcement of antitrust laws, and spending on infrastructure. The United
States and Canada negotiated a free trade agreement that covered not
only goods but also services and investment. Europe launched its EC92
initiative to complete its internal market and facilitate the movement of
goods, services, capital, and labor by removing barriers and reconciling
regulatory differences. The Uruguay Round, negotiated between 1986
and 1993, also reflected this trend as it liberalized the flow of services,
agricultural goods, and investment. Finally, the North American Free
Trade Agreement (NAFTA) both pushed further into these areas and also
included side agreements on labor and the environment.

The cases in this volume demonstrate the expanding scope of trade
agreements. The introduction of intellectual property rules, as described
in the case on the 1994 Agreement on Trade-Related Aspects of Intellec-
tual Property Rights (TRIPS), exemplifies the broadening of multilateral
trade rules to include new concerns. The case that treats the fight to grant
China permanent normal trade relations (PNTR) reveals how trade agree-
ments have grown to cover all goods (including the agricultural), as well
as services, investment, intellectual property, and domestic regulatory
regimes. In addition, the China case illustrates the role trade agreements
are asked to play in establishing the rule of law and promoting domestic
economic reform.

Nonetheless, as several cases bring out, the question of what issues
should be included in trade agreements remains controversial. Efforts to
negotiate more extensive rules on foreign direct investment through a
Multilateral Agreement on Investment (MAI) ended in failure. Debate con-
tinues as to whether trade should be used as a mechanism for enforcing
human rights, as seen in the China case. The case on fast-track authority
(now called trade promotion authority, or TPA) demonstrates the deep di-
vide in Congress over the use of trade agreements to enforce workers’
rights and environmental standards. And finally, in the case on the US-EU
mutual recognition agreements (MRAs), legislators and government offi-
cials wondered if a trade agreement was the appropriate venue for dealing
with regulatory issues.

These controversies over the scope of trade agreements are unlikely to
be resolved anytime soon. The WTO ministerial in Seattle failed to launch
a new round in 1999, in part because of strong disagreements over the
issue of labor standards. And although a round was launched at Doha in
2001, negotiations on the so-called Singapore issues (competition, invest-
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ment, and transparency in government procurement and trade facilitation)
were postponed. Later, because of the fundamental international conflicts
on these issues, only trade facilitation remained on the Doha agenda.

Depth

How deep should trade agreements be? What should they require of their
signatories? The central issue here is how deeply trade agreements should
reach into areas generally controlled by domestic governments. In their
least invasive form, agreements can simply require that governments
operate without discrimination and transparently. At the other extreme,
agreements can seek full policy harmonization. An intermediate approach
sets minimum standards that all signatories must adhere to.

The first approach facilitates diversity and allows nations to express
their own preferences by minimizing constraints on domestic policies.
Harmonization, though imposing a greater constraint on national sover-
eignty and autonomy, brings greater benefits: uniformity, similarity of
treatment, and economy in information costs. For some, the use of trade
agreements to constrain or change domestic rules presents an attractive
opportunity. For others, it results in an unwarranted intrusion on domes-
tic sovereignty.

The traditional approach of the GATT was to require only that nations
(1) engage in reciprocal reductions of border barriers, (2) treat all GATT
members equally—commonly referred to as most favored nation (MFN)
treatment, and (3) treat foreign and domestic goods in the same way—
known as national treatment. The GATT did not seek to harmonize stan-
dards or policies; it simply required the same treatment of domestic and
imported products. Provided they respected this principle, countries re-
mained free to implement any domestic policies or rules they desired.
After the Tokyo Round, GATT parties were subject to more constraints
under the Code on Technical Barriers to Trade. However, although mem-
bers were encouraged to adopt international standards, they could set
their own so long as those standards were applied transparently, were not
discriminatory, and erected no unnecessary obstacles to trade.

By contrast, the agreements in the cases in this volume were all intended
to move beyond the basic requirements of national treatment and nondis-
crimination. The TRIPS agreement, for example, requires countries to im-
plement policy regimes that achieve a minimum level of intellectual prop-
erty protection. The draft MAI required signatories to grant foreign firms
guarantees against expropriation (a government’s seizure of an investor’s
property). This and other rights could actually have resulted in better than
national treatment for some foreign investors—that is, foreign investors
could be entitled to compensation under circumstances in which domestic
firms would receive nothing. The case on the MRAs also illustrates the
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deepening of trade agreements. While the MRA allowed the United States
and the European Union to maintain their own regulatory standards, it re-
quired them to mutually recognize certifiers. In addition, some representa-
tives of business and industry saw the MRAs as a steppingstone toward
harmonization of standards. And in the China case, China was required to
implement a large number of domestic policy changes; these included
abandoning its interventionist industrial policies and limiting agricultural
subsidies in order to enter the WTO. Each of these examples shows how
the new issues in trade are moving beyond national borders into the arena
of domestic policy.

Enforcement

How should trade agreements be enforced? For international agreements
to be effective, they must be adhered to. Some agreements are nonbind-
ing; countries proclaim their intention to comply but suffer no conse-
quences if they fail to follow through. Other international agreements are
binding but lack a formal enforcement mechanism; countries adhere to
them out of self-interest, respect for international law, and concern about
their reputation. In a third group, the primary enforcers of binding agree-
ments are domestic, but international participants may respond to non-
compliance by withdrawing benefits. In a fourth type, noncompliance can
result in fines or penalties. Finally, in a fifth type, countries may actually
turn over to an international body their ability to determine or regulate
certain policies. Thus countries within Europe have ceded sovereignty to
the European Union in trade and other matters.

The GATT is an example of the third type of system, though imple-
mented without much force before the Uruguay Round. A country’s fail-
ure to comply with the GATT agreement could be challenged by other
parties, but full consensus was required before a dispute could be heard,
panel findings accepted, and the withdrawal of concessions authorized.
The requirement for unanimous agreement in essence gave each country
veto power. Moreover, some of the codes negotiated under the Tokyo
Round were separate instruments to which all GATT parties did not nec-
essarily subscribe; several had their own dispute settlement systems. In
addition to the challenges within the GATT system, sometimes member
nations—particularly the United States—would take matters into their
own hands and attempt to enforce trade agreements unilaterally by threat-
ening trade sanctions. Though other international organizations outside of
the GATT dealt with trade-related issues, including intellectual property
(the World Intellectual Property Organization, or WIPO), health standards
(the Codex Alimentarius Commission, or Codex), labor standards (the
International Labor Organization, or ILO), investment (the Organization
for Economic Cooperation and Development, or OECD), and the environ-
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ment. However, aside from publicizing violations, these organizations
generally had limited or no ability to enforce agreements.

The WTO dispute settlement system enhanced the power of the dispute
settlement body (DSB) to enforce trade rules. Because the new system re-
quired unanimity not to undertake but to prevent proceedings, no one
country could block the panel from hearing a dispute. The Uruguay Round
was also a single undertaking in which all WTO members agreed to all
rules, rules that were subject to a single dispute settlement mechanism.
This change dramatically increased enforcement by giving WTO mem-
bers the option of cross-sectoral retaliation. For example, if a country vio-
lated the TRIPS agreement’s intellectual property rules, it might lose other
trade benefits, such as low tariffs on manufactured goods. As a result, ad-
vocates of labor and environmental standards (as well as of other causes)
strengthened their efforts to have their issues taken on by the WTO,
which could use the trade dispute settlement mechanism to enforce its de-
cisions. These efforts were controversial, however, and led among other
things to difficulties in securing fast-track negotiating authority for the US
president.

As the world economy becomes more deeply integrated, countries face
the prospect of increasingly sharing their sovereignty. For example, en-
forcement measures outside the WTO have been considered. The MAI ne-
gotiations took place under the auspices of the OECD, so the agreement
was not intended to be subject to the WTO’s procedures. Nonetheless, the
MAI would have required signatories to commit to a binding process of set-
tling disputes between investors and states. Thus, in principle, an indepen-
dent body could have had the authority to challenge a country’s laws and
policies that violated the agreement. That possibility gave rise to concerns
that the agreement would eventually undermine national sovereignty.

Developing Countries

Should developing countries be provided with special and differential
treatment in the trading system? On one view, they should, as their expe-
riences with global integration have not all been positive. In particular,
colonialism is widely seen as having retarded development. After world
commodity and debt markets collapsed during the 1930s, many develop-
ing countries in the 1950s sought to reduce their dependence on the world
economy by pursuing import substitution and protection strategies. Their
suffering also gave rise to the view that developing countries should not
be obligated to extensively open their domestic markets as a precondition
for GATT membership. In addition, countries with limited means—and
with governance a scarce resource—are often seen as unable to enforce
commitments undertaken in trade agreements. For example, poor coun-
tries may simply lack the resources needed to implement social policies to
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regulate labor standards. Another widely accepted argument in defense of
favorable terms is that an increase in exports can contribute significantly
to a country’s economic development. All these considerations suggest
that developing countries should be expected to meet relatively less strin-
gent legal obligations and conditions for market access than more devel-
oped countries.

But others do not see the need for such favorable treatment. In partic-
ular, many developing countries themselves have decided that liberaliza-
tion is in their interest, believing that a commitment to binding interna-
tional agreements will encourage potential investors by heightening the
visibility, credibility, and apparent permanence of their domestic reforms.
Other critics of special treatment question the assumption that the value
of economic policies differs in developed and developing countries. If
particular rules are well crafted and promote growth, they argue, then
shouldn’t those rules be applied to all members? In addition, as several
developing countries have become formidable international competitors,
the developed world has pressed for the removal of their special market
access. Finally, though providing special treatment is relatively easy in
matters of tariffs and quotas, rules are more difficult to manage. Thus,
while tariffs can be set at different levels for different members, most
rules either are or are not enforced. Accordingly, as trade agreements in-
creasingly focus on rules, special treatment has become more difficult to
implement.

Developing countries were granted differential and special treatment in
the GATT. For example, unlike developed countries, developing countries
were allowed to promote infant industries and to raise trade barriers in the
face of balance of payment problems. They also were given more freedom
to form preferential trading arrangements among themselves. Finally, a
special Enabling Clause adopted in the Tokyo Round made permanent a
set of waivers originally adopted in 1971 that allowed, but did not require,
developed countries to provide developing countries with better than
MEN treatment through the Generalized System of Preferences (GSP).
Practice and principle do not always jibe, however. Developing countries
were subject to more restrictive arrangements in textile trade than devel-
oped countries, and trade barriers against their most competitive goods,
especially agricultural and labor-intensive products, often remained high.

The cases in this volume reveal a noteworthy shift regarding develop-
ing countries. Though they continue to enjoy more lenient treatment in
some areas, in many others they are expected to meet the same obliga-
tions as other members. For example, the TRIPS agreement enforces the
same regime on both developed and developing countries, although the
latter are given more time to adjust. Moreover, since the trading system
has dramatically extended its coverage and depth, countries that hope to
join the WTO find themselves saddled with many more commitments
than the developing countries that entered years ago. In particular, the
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United States insisted that China enter the WTO on “commercial terms”—
that is, complying with the rules—rather than on more lenient terms. The
expansion of the system has raised questions about whether developing
countries can undertake such far-reaching international obligations—and
indeed about whether enacting strict disciplines at early stages of devel-
opment is desirable. At the same time, developing countries often have
had little input into the system. For example, most were excluded from
the MAI negotiations, and the attempt to design multilateral investment
rules that would have been presented to them on a take-it-or-leave-it basis
created great controversy. Participants in the 1999 Seattle WTO minister-
ial meeting had already raised concerns about the failure to incorporate
the particular needs and interests of developing countries.

Winners and Losers

Who wins and who loses in trade agreements? Traditionally, trade agree-
ments affected readily identifiable interests, of both producers and con-
sumers. Altering border barriers, for example, has a fairly predictable ef-
fect on prices and thus on incomes. Economic theory suggests that under
competitive conditions, trade in general benefits a nation. But trade liber-
alization can also create winners and losers: specifically, import-competing
producers and consumers of exports can lose while export producers and
consumers of imports can gain. Theory also suggests some aggregate ef-
fects on the distribution of income, with gains in the relatively abundant
factors of production and losses in the relatively scarce factors of produc-
tion. Thus, in a typical developed country, the beneficiaries of trade liber-
alization will be skilled workers and capitalists; in developing countries,
they will be unskilled workers and farmers (if the country is an agricul-
tural exporter). Conversely, unskilled workers in developed countries will
lose, as will skilled workers in developing countries. China’s entry into the
WTO may affect distribution significantly along these traditional lines—
benefiting producers associated with exports, hurting those involved in
imports. The impact of WTO membership could be even greater, as do-
mestic reforms and the rule of law are imposed. For example, state-owned
enterprises and financial institutions could be required to downsize, hurt-
ing workers, and Chinese farmers could receive fewer subsidies.

As trade agreements have penetrated more deeply into formerly do-
mestic matters, many potential winners and losers have emerged. Intel-
lectual property protection, for example, obviously rewards the produc-
ers given that protection and, at least in the short run, could raise costs for
consumers. The hope is that over the long run, consumers will also gain
from enhanced intellectual property rights (IPRs) as productivity increases
and new products are developed. But for intellectual property, unlike
trade, there is no reason to believe that enhancements will benefit nations
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as a whole. Indeed, countries that lack innovations could be losers, al-
though they might gain more foreign investment and diffusion of tech-
nology if stronger protection of intellectual property rights removed the
worry of theft.

Introducing workers’ rights and environmental standards into trade
agreements could similarly create new winners and losers. For example,
guaranteeing workers the rights to freedom of association and to collec-
tive bargaining could lead to higher wages for unionized workers and
lower profits for owners. Stronger environmental controls might improve
a nation’s environment but add to the costs of pollution-intensive indus-
tries. Because developed countries have already enacted many labor and
environmental standards, the initial burden of adjusting to such agree-
ments would fall heavily on developing countries. However, the impact
would also be felt in developed countries, as the heated debate over labor
and environmental issues that arose in connection with US fast-track au-
thority illustrates.

The MAI was clearly intended to increase the rights of multinational cor-
porations and to enhance their ability to operate abroad. Corporations and
host countries believed that benefits such as increased exports would follow
its implementation. But some workers in home countries objected to enhanc-
ing the international mobility of firms. The MRA was similarly an opportu-
nity for firms to reduce their costs, but it also reduced the power of some gov-
ernment certifiers in the United States, who went from holding a monopoly
to being forced to compete with private-sector certifiers in Europe.

Governance

How do the new trade agreements affect governance? The arrangements
detailed in trade agreements can change who makes decisions, what is de-
cided, and who enforces the rules. For example, fast-track authority /TPA
alters the balance of power between the president and Congress. While
the Constitution empowers Congress to regulate international trade, fast
track gives the president the ability to insist that trade agreements not be
amended, thereby taking power from Congress. As trade agreements be-
come more far-reaching, congressional committees that work on interna-
tional trade gain some of the power formerly wielded by committees draft-
ing domestic legislation. With the introduction of issues relating to labor
and environment into the trade debate, new political alignments may arise
that increase the partisanship in arguments over trade policy. For example,
parties aligned with the workers and unions might be hard-pressed to
support trade agreements that fail to enforce workers’ rights. The same is
true of issues relating to the environment. Rather than focusing, as is tra-
ditional, on purely economic concerns (e.g., free trade versus protection),
trade policy becomes a forum where all social concerns are addressed.
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Trade agreements’ effects on governance extend beyond the executive
and legislative branches of government. As noted above, the MRA raised
concerns among US domestic regulators deprived of their monopolies to
certify compliance (though they retained the right to set their own rules).
By entering into the international negotiations on this issue, firms also
gained a new opportunity to change their relationship with their regulat-
ing bodies.

Of course, the United States is not alone in feeling the consequences
of trade agreements on power relationships in domestic government. In
China, the impact of WTO membership on governance will be profound.
WTO accession may enhance the power of reformers to implement market-
oriented changes that promote the rule of law and reduce bureaucratic dis-
cretion. But it also may enhance the role of the central government and re-
duce provincial autonomy. By signing the MAI, most developed countries
would have agreed to new constraints on their domestic policy autonomy.
In particular, environmentalists and others raised concerns that the MAI
could have constrained environmental initiatives: independent arbitration
panels, reviewing government decisions on the environment, could have
required compensation for adversely affected foreign firms.

Trade agreements affect not just domestic governance but also the rela-
tionships between governments of different countries. By granting China
permanent MFN status, Congress reduced the United States’ ability to
threaten or impose trade sanctions in response to human rights violations.
As this brief account makes clear, international trade negotiations can pro-
foundly shift power relations among interest groups, corporations, and
policymakers—an outcome that helps to explain why they have become
increasingly controversial.

Looking Forward

In sum, the cases in this volume illustrate how trade agreements are being
transformed. Coverage has become broader, commitments have become
deeper, enforcement has become stronger, and the requirements placed on
developing countries have become more demanding. In addition, we find
new losers and winners, and fundamental changes to governance. How-
ever, we must also take a closer look at how different parties work to in-
fluence the far-reaching effects of trade policy. The next chapter will detail
some tactics these groups use and how their strategies are changing as
they seek to control the important variables in reaching a final agree-
ment—not just power and knowledge but also building coalitions, setting
agendas, determining the location of the negotiation, and organizing grass-
roots support.
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2

Negotiating Trade Agreements

The literature on international trade tends to focus on policy analysis:
What should trade agreements cover? How do trade rules affect national
economies? What policy changes should be pursued? However, the
process by which trade policy is negotiated has received far less atten-
tion (one notable exception is Mayer 1998). This neglect is somewhat sur-
prising, because international trade rules emerge from, are clarified by,
and are implemented through processes of negotiation. Trade rules result
from the actions of a host of interested parties—domestic, national, and
supranational—competing and cooperating to shape agreements by using
such tactics as forum shopping, coalition building, agenda setting, and
grassroots organizing. And signing an agreement is by no means the end
of the story—many details and ambiguities often remain to be negotiated
and sometimes renegotiated during implementation. The processes by
which agreements are enforced involve further strategic efforts to influ-
ence outcomes.

This is not to say that trade policy is captive to those who are best able
to advance their partisan interests in negotiations. Macropolitical and
macroeconomic forces play a major role in policymaking and in shaping
how the trading system evolves. But within the boundaries established by
these macro forces, substantial scope for process entrepreneurship re-
mains. In all the case studies in this volume, the actions of individuals or
small groups had significant impacts.

The ability to understand and undertake complex “negotiation games”
is therefore essential for those who aspire to shape international trade pol-
icy. By viewing international trade through the conceptual lens of negoti-
ation analysis, we pose questions different from, but complementary to,
those illuminated by policy analysis: How do negotiation processes shape
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trade rules? How are key decisions made, and who makes them? Which
players are the most influential, and what strategies do they employ?

The cases in this volume therefore look beyond the changing substance
of trade agreements, deeply exploring patterns of influence. They exam-
ine both the what of trade and the who, how, and why of decision making.
By focusing attention on some of the most important recent trade negoti-
ation processes, the reader can come to understand not just the larger is-
sues surrounding trade but also how players seek to exert influence and
how the system is evolving day to day.

Foundations of Negotiation Analysis

The point of departure for negotiation analysis is the treatment of negoti-
ations as games, or sets of interactions among a group of parties who for-
mulate and enact strategies to exert influence so that they may reach a fa-
vorable agreement on some cluster of issues.! Outcomes in negotiation
are bounded but not determined by the structure of the game. In other
words, there are no preset outcomes or equilibrium solutions;? rather, out-
comes emerge from the choices made by the participating parties and
from the evolving environment in which negotiations take place.

Games have structure—in classic game theory, a set of players, a range
of potential outcomes and associated payoffs for the players, and rules
governing the timing of moves. The structure of negotiating games like-
wise can be analyzed along four dimensions: issues, parties, levels, and
linkages.> The simplest negotiating games involve just two monolithic
parties negotiating over a single issue. By definition, these negotiations
occur at one level: because the parties are of one mind, internal negotia-
tions within each side do not complicate the process. And because the two
parties negotiate in a single episode or round, the precedents and rela-
tionships that shape negotiations that are linked in time are not important
(though reputations may be).

On the other end of the spectrum, the most complex negotiations in-
volve multiple issues, many parties and levels of negotiating activity,
and linked rounds of ongoing interactions. Even relatively straightfor-
ward bilateral trade negotiations are in fact quite complicated. Multilat-

1. This discussion draws on Howard Raiffa’s seminal work on negotiation analysis; see
Raiffa (1982).

2. Equilibrium in game theory means having one or a few undominated outcomes. Game
theorists have devised several powerful notions of dominance—static or dynamic logics
through which certain outcomes can be determined to be dominated by others. See Myerson
(1997).

3. For an early effort to define the structure of negotiations, see Raiffa (1982, chapter 1). For
developed frameworks, see Sebenius (1992).
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Figure 2.1 The structure-strategy-process-outcomes model
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eral rounds of trade negotiations under the auspices of the General Agree-
ment on Tariffs and Trade (GATT) or the World Trade Organization (WTO)
are arguably the most complex negotiations ever undertaken: they in-
volve complicated agendas; perhaps hundreds of parties, each engaged in
internal negotiations and decision-making processes; and years of linked
interactions.

The structure of a negotiation strongly influences each party’s constraints
and opportunities. As the structure-strategy-process-outcomes model in
figure 2.1 illustrates, structure shapes the strategies the players employ,
the process that emerges from their interactions, and the eventual out-
comes.* At the same time, the players learn and adapt their strategies as
the negotiations proceed. Also, as discussed later, they can take actions to
alter the structure of the situation.

The Structure of Simple Negotiations

Consider a negotiation over a used car between a buyer and seller who
are meeting for the first and only time. From a structural point of view,
this is as simple as negotiations get. The interaction involves just two par-
ties, both of whom are monolithic, negotiating over a single issue—the
price of the car—in a single round. If the buyer and seller reach agree-
ment, they exchange the car for some amount of money; if not, they walk
away.

4. This model bridges the structure-process gap in the study of negotiation, accounting for
both the impact of structure on process and the impact of process on structure. An earlier
version of it is presented in Watkins (2000). Walton, Cutcher-Gershenfeld, and McKersie
(1994) develop a related framework, analyzing negotiation in terms of forces shaping nego-
tiators’ choices and the interactions of strategies, processes, and structures. Sebenius (1996)
analyzes negotiation in terms of structure, people, and context, as well as barriers and op-
portunities for creating and claiming value.
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Figure 2.2 Bargaining range in a distributed negotiation
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Here, the overriding goal of both sides is simply to claim value.> The
buyer and seller of the car have bottom lines, defined by what Roger
Fisher and William Ury (1981) called BATNAs (best alternatives to a nego-
tiated agreement); real-life negotiators would call them fallback options.
For the seller of the used car, the best alternative may be a take-it-or-leave-
it offer from another interested party; for the buyer, it may be purchasing
another car. These BATNAs are translated into bottom-line prices for the
two sides. If they overlap, there exists a bargaining range within which the
parties negotiate; if not, then no agreement is possible.

Suppose that a buyer is willing to pay up to $5,000 for the car and the
seller will accept no less than $4,000. The result, illustrated in figure 2.2, is
a bargaining range of $1,000. Given the size of the range, we would expect
the parties to reach agreement somewhere within it.

This negotiation game does not have a predefined equilibrium out-
come. Instead, each side seeks to claim the maximum amount of value. In
this distributive negotiation, the negotiation process is purely competitive
in nature. The outcome is determined by the strategies each side employs
to shape the perceptions of the other. In particular, value is claimed
through the dance of offers and concessions, threats and commitments as
the parties progressively converge on an agreement or break off their talks
(see Raiffa 1982, chapter 4).

The Structure of Complex Negotiations

If trade negotiations were as simple as bargaining for a used car, the world
would be a much less interesting place. However, the negotiations that

5. Walton and McKersie (1965, chapters 2-5) make the important distinction between dis-
tributive and integrative bargaining. They also note that negotiations might involve a mix of
distributive and integrative bargaining (in their terms, “mixed-motive”; see their chapter 5).
Lax and Sebenius (1986) reconceptualize the distinction between distributive and integrative
bargaining, viewing value claiming and value creating as processes that go on in parallel in
most negotiations rather than as discrete types of bargaining.
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result in trade agreements have structures that are far more complex in the
four key dimensions mentioned earlier: issues, parties, levels, and link-
ages. Increasing the complexity of each dimension significantly changes
the nature of the emergent process, creating strategic opportunities and
vulnerabilities for the negotiators.

From Single-Issue to Multi-Issue Negotiations

The move from negotiating one issue to negotiating multiple issues
changes the nature of the process dramatically, because it gives the parties
opportunities to create value as well as claim value. As David Lax and Jim
Sebenius (1986, 33) put it, “Value creating and value claiming are linked
parts of negotiation. Both processes are present. No matter how much
creative problem-solving enlarges the pie, it still must be divided; value
that has been created must be claimed.”

The positions taken by parties in negotiations represent their efforts to
advance underlying interests.® To the extent that negotiators can identify
complementary interests, they are able to make cross-issue trades and
thereby enlarge the pie.” In fact, the agendas of trade negotiations are
explicitly constructed to open up possibilities for trades across issues—for
example, tariff concessions in different sectors. Trade negotiators also
create value through mechanisms such as side payments to compensate
losers or phase-in provisions to permit time for adjustment.

To explore how the move to multiple issues affects the players’ strate-
gies and the resulting process, we might add an issue to the used car
negotiation: now, the buyer and seller are bargaining over the timing of
transfer of the car as well as over price. Suppose that the seller hopes to
keep the car for 10 more days, in order to have time to buy another. And
suppose that the prospective buyer has some flexibility, but really wants
to acquire a car within 5 days—immediately, if possible. If the buyer is
willing to pay more in return for getting the car earlier than the seller’s
minimum price for giving it up, then they can make a mutually beneficial
cross-issue trade of money for time.

The result is an integrative negotiation in which the parties seek simulta-
neously to create value and to claim value. The bargaining range in such
a negotiation is not a line, as in the case of purely distributive negotiation
(see figure 2.2), but a zone as shown in figure 2.3. Both sides may gain
if they can identify and capitalize on the potential to make mutually ben-

6. Fisher and Ury (1981) make the crucial distinction between positions and interests. For a
deeper treatment of approaches to evaluating trade-offs and making better decisions, see
Hammond, Keeney, and Raiffa (1999).

7. For a detailed discussion of differences as a potential source of joint gains, see Sebenius
(1984, chapter 5) and Lax and Sebenius (1986, chapter 5).
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Figure 2.3 Bargaining range in an
interactive negotiation
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Note: “Value” means the total value to each of the parties
of different (price, delivery time) combinations.

eficial trades (moving toward the frontier of feasible agreements). Of course,
the value that is created has to be claimed or divided between the sides
(moving along the frontier).

As in single-issue negotiations, parties engaged in multi-issue negotia-
tions seek to influence each other’s perceptions of their alternatives to
a negotiated agreement. But they also seek to influence each other’s per-
ceptions of their interests and hence the possible trade-offs across issues.
When they identify shared or complementary interests that are the basis
for mutually beneficial trades, they create value and make possible greater
joint gains. To create and claim more value, parties control what issues are
up for negotiation by framing what is at stake, setting the agenda, and
similar strategies.

The extent to which value can be created and claimed in trade negotia-
tions is strongly influenced by how the issue agenda is constructed. If the
agenda is too narrow, the parties may have difficulty creating enough
value to make agreement possible. This was a key factor in the failed
Organization for Economic Cooperation and Development (OECD) nego-
tiations over a Multilateral Agreement on Investment (MAI). The talks fo-
cused so narrowly on investment issues between developed nations that
they lacked the grist—the multiple issues across which trades could be
made—for reaching an agreement. Conversely, if the agenda for a negotia-
tion is very broad, the process may become unmanageable unless it is di-
vided into smaller subnegotiations. For this reason, trade negotiations—
and indeed all negotiations with broad agendas—usually get broken down
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or “unbundled”® into smaller clusters of issues. But the precise form of this
breakdown is critical. Each cluster must contain a range of issues sulffi-
ciently broad to enable value to be created and claimed. At the same time,
the results of the subnegotiations must ultimately be integrated; failure to
reach agreement in one issue-cluster can poison the entire process.

Issues can be negotiated sequentially as well as in parallel subsets, mak-
ing issue sequencing important. A common approach is first to negotiate a
few easier issues, hoping to thereby build confidence and momentum.
But overreliance on sequential negotiation eliminates cross-issue trades
and thus the potential for value creation. The sequence in which issues are
negotiated can also influence how coalitions form and eventually how
gains and losses are distributed.’ Parties therefore often compete to shape
not just the agenda’s contents but also the order in which those contents
are addressed.

Finally, the need both to create and to claim value in multi-issue nego-
tiations results in a fundamental tension. In order to create value, the par-
ties have to share some information about their preferences. But informa-
tion sharing leaves them vulnerable to being misled by the other side. The
result is what Lax and Sebenius (1986) term “the negotiator’s dilemma”:
negotiators must balance cooperative efforts to enlarge the pie and com-
petitive efforts to get the biggest share.!” This tension often leads to de-
fensive behavior (e.g., not sharing sufficient information about true pref-
erences) that can end in missed opportunities for value creation. By failing
to share sufficient information or by engaging in strategic behavior, the
parties may leave value on the table.

From Two-Party to Multiparty Negotiations

As Howard Raiffa, one of the founders of the field of negotiation analysis,
once noted, “significant conceptual complexities arise when even a single
new party is added to two-party negotiations: coalitions . . . can now form”

8. This term is borrowed from Lax and Sebenius (1986, 94): “Where different interests are
bundled into a negotiation, a good strategy can be to unbundle and seek creative ways to
dovetail them.”

9. For a fascinating discussion of the relationship between issue sequencing and coalition
formation, see Riker (1986).

10. Walton and McKersie (1965, 183) had earlier observed that tensions often arise when ne-
gotiators engage in mixed-motive negotiations: “At virtually every turn the negotiator finds
himself in a dilemma: Should he conceal information in order to make his tactical commitment
more credible, or should he reveal information in order to pursue integrative bargaining;
should he bring militant constituents into the session to affirm feeling, or should he use small
subcommittees in which new ideas can be quietly explored.” Lax and Sebenius (1986) place
this strategic tension between value creating and value claiming at the heart of negotiation.
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(Raiffa 1982, 257). In negotiations involving more than two parties, when
none is able to unilaterally impose (or veto) the outcome, coalitions can
profoundly alter parties’ perceptions of their bargaining power. A group of
parties that succeeds in building a winning coalition can improve their de-
sired outcomes; but a blocking coalition may be able to frustrate the plans of
even the most powerful individual player (see Lax and Sebenius 1991).

But building coalitions is one thing—sustaining them is quite another.
Coalitions founded on strongly aligned interests and long-term relation-
ships are inherently stable. However, alliances that are short-term and
more opportunistic are often vulnerable. The breakup of a coalition can be
triggered by changes in external conditions or by the active efforts of
other parties, bargaining with or punishing members of an opposing
coalition in order to induce them to defect.!!

Like multiple issues, the sheer number of the parties in trade negotia-
tions can powerfully complicate the process. By definition, multilateral
trade negotiations involve many parties. National governments and, in
the case of the European Union, a negotiation unit representing many na-
tional governments, sit at the table. But numerous other parties, including
nongovernmental organizations (NGOs) and lobbying groups, exert in-
fluence on the process.

As the number of parties to a negotiation rises, so too does the chal-
lenge of reaching a mutually acceptable agreement—especially when con-
sensus is required for a decision, making it possible for a single deter-
mined spoiler to halt the process. For example, India nearly blocked the
launch of the Doha Round of trade talks over concerns about negotiations
on foreign investment and other issues.

As noted above, dividing a negotiation into subnegotiations over sub-
sets of issues can be helpful in reaching agreement. Often, the key to sim-
plifying the process is reducing the number of parties participating in the
core negotiation to a manageable level. Such a reduction occurs voluntar-
ily when patterns of deference emerge over the course of a negotiation: some
parties agree to subordinate themselves (i.e., be represented by others) in
the process (Myerson 1997, chapters 8, 9). Such patterns of deference often
arise; but as the case of the Agreement on Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) will show, they come into play most
strongly at the time of key deadlines or “action-forcing events” (Watkins
1998).

From Unitary to Multilevel Negotiations

In the used car negotiation, the two parties are individuals and hence as-
sumed to be monolithic or of one mind. But negotiations that take place

11. Much of the discussion of negotiation in this section is implicitly framed in terms of non-
cooperative game theory, but the issue of coalition stability is also a central concern in the
literature on cooperative game theory. See Myerson (1997, chapters 8, 9).
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among groups, organizations, or nations simultaneously occur within the
parties. Even if trade negotiations are bilateral, such as those in 1999 be-
tween China and the United States over market access, negotiations
within the parties interact strongly with negotiations between the parties,
resulting in what Robert Putnam termed “the two level game” (Putnam
1988; see also Lax and Sebenius 1986, chapter 17).

Along this dimension, too, the move from simplicity to complexity pro-
foundly alters the character of the game and hence of effective strategies
of influence. Any bargain between two sides really involves three sepa-
rate agreements: one across the table and one within each side.!> More
precisely, reaching agreement between the parties requires that a critical
mass of support—in other words, a sufficiently powerful coalition—be
built within each side.

Negotiators must therefore synchronize talks held at the various inter-
nal and external tables so that the agreement is accepted at all of them.
Each negotiator must both vigorously seek to advance the interests of his
or her side and at the same time sell the agreement to internal decision
makers. One tool for gaining internal approval is ambiguous language,
which can enable the parties to sell differing interpretations to their re-
spective constituencies. Of course, such reliance on ambiguity can create
major problems when the resulting agreements are implemented and dis-
putes must subsequently be resolved.

Synchronizing internal and external negotiations involves a delicate
balancing act, because their interactions may restrict tactical flexibility.
For example, exhibiting unyielding behavior in the external talks may
make a leader appear to be a tough negotiator and thereby bolster inter-
nal political support; but it may also lock him or her into untenable posi-
tions with outside counterparts. Later retreat from these positions may
prove impossible because the resulting internal loss of face would be un-
acceptable. Likewise, negotiators must pay close attention to how posi-
tions taken at the table will influence internal negotiation processes. A
leader’s willingness to make concessions in external negotiations can eas-
ily become grist for internal political struggles, as we will see clearly in
the cases of the negotiation for permanent normal trade relations (PNTR)
with China and the battle for fast track.

Finally, success in managing multilevel negotiation rests, in part, on the
negotiator’s ability to understand how the other side or sides make deci-
sions. Negotiators must ask key questions, such as, Who has authority to
negotiate and to ratify trade agreements? How will decisions be made
within governments? Who influences these decisions? For example, the
decision-making process in the United States contains multiple levels of

12. For an extensive discussion of bureaucratic politics and its impact on decision making,
see Allison (1971); see also Iklé (1964).
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authority—the administration can negotiate trade agreements, but Con-
gress must ratify any associated changes in domestic law.

International trade negotiations are not just two-level games; they are
multilevel or network games. In multilateral negotiations, each participat-
ing nation must both negotiate at the table and engage in some form of
domestic decision-making process away from the table. Additional levels
of negotiating may occur within or among the supranational agencies
concerned about trade issues. The resulting need to synchronize these
linked negotiations is perhaps the most difficult challenge confronting the
facilitators of trade talks and is a principal reason why major rounds of
multilateral trade negotiations tend to be so time-consuming.

From Single-Round to Multiround Negotiations

The final dimension of structural complexity concerns linkages in time
among sets of negotiations. In our used car example, the parties met, ne-
gotiated, reached agreement, and parted company for good. But trade
policy is shaped through multiple rounds of negotiations involving the
same parties, a change that alters the character of the negotiating process
in several important ways.

First and most obviously, prior relationships—good and bad—strongly
shape outcomes. Sometimes, prior relationships lead to a more challenging
negotiation. The perception among developing countries that they were
stiffed in the Uruguay Round powerfully influenced how they approached
the negotiations to start a new round of multilateral trade talks at Doha.
Such rules of thumb adopted by real-life negotiators as “build the rela-
tionship” and “safeguard your reputation” make a great deal of sense in
this context. The ongoing relationships created by linkages in time can also
project into the future. For example, concessions may be made in one
round of negotiations with the expectation that future rounds will bring
reciprocal concessions.

Another complication in multiround processes is that agreements are not
self-enforcing. In the used car negotiation, the parties traded the car for some
cash; the exchange immediately followed the agreement, and neither side
could renege. But trade negotiations are rarely so happily foolproof. In fact,
the agreements reached in trade negotiations may be quite insecure, in that
powerful parties can and do abrogate provisions and insist on highly ques-
tionable interpretations of terms. Weaker parties therefore face a dual chal-
lenge: they must both advance their interests in the rule-making negotia-
tions and also increase the security of agreements. The latter requires that
they strengthen the mechanisms and institutions for resolving collective
disputes and negotiate regimes to monitor and verify agreements.

Arelated change is that complex trade agreements are implemented, in
part, through later clarifying rounds. In other words, the gains made in
the main negotiation can easily be lost (and losses made up) in the subse-
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quent negotiations concerning implementation. Disputes over implemen-
tation themselves may well be addressed in part through further negotia-
tions. Therefore, in a fundamental sense, the game of negotiating trade
rules never really ends.

The negotiations that shape international trade rules are clearly among
the most complex possible. This complexity is both good news and bad
news. Because the negotiations involve multiple issues, they offer oppor-
tunities to create and claim value through cross-issue trades. But to real-
ize those potential gains and avoid confusion or deadlock, negotiators
must carefully craft the agenda and parse it into promising subnegotia-
tions. Because trade negotiations frequently involve many parties, the less
powerful parties can increase their bargaining power by forming coali-
tions. But to avoid lowest-common-denominator agreements and neu-
tralize potential spoilers, negotiators must cooperate. Because trade ne-
gotiations take place on multiple levels, they provide opportunities to
build coalitions within the sides. But agreements must often be crafted to
allow political leaders to save face. Because trade policy is made in nego-
tiations that are linked in time, trades (or attempts to right perceived
wrongs) can be made across multiple rounds. But the agreements that are
made may ultimately prove to be insecure, either because they are abro-
gated outright or because their gains are whittled away during the incre-
mental process of negotiating their implementation.

Analyzing Process Dynamics

As the structure-strategy-process-outcomes model illustrates, each nego-
tiation’s structure strongly influences the strategies of the participating
parties, and hence the emergent process. While multi-issue negotiations
tend to stimulate cross-issue trading, giving rise to the negotiator’s di-
lemma, single-issue negotiations obviously do not. Multiparty negotia-
tions tend to promote coalition-building behavior, which has no place in
two-party negotiations. Those engaged in multilevel negotiations tend to
keep an eye on how their actions will be perceived on all levels of the
game, while two-party negotiations require only that each negotiator
send clear messages to the other. The parties in multiround negotiations,
for good or ill, usually pay more attention to relationships and precedents
than those in one-round interactions.

Though structure shapes strategy, individual players retain consider-
able scope to influence the process. In a negotiation, like a good soccer
match, the overarching structure constrains and focuses the competition
among players, who are themselves responsible for crafting and execut-
ing good plays.

Of course, the games of negotiation and soccer differ in fundamental
ways. Not only is it possible for more than one side in a negotiation to
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Figure 2.4 Strategies in complex negotiations
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win, but the boundaries of a negotiation are in several respects more fluid.
In soccer, all play takes place on a field of specified size. In negotiation,
strategic moves are not limited to the field—that is, established negotiat-
ing forums. On the field, parties seek to create and claim value by identi-
fying complementary interests, proposing mutually beneficial trades, of-
fering persuasive arguments, and committing themselves to favorable
positions. Away from the field, they work, often in secret, to build coali-
tions, make side deals, and influence public opinion.

In soccer, moreover, the rules of the game are predetermined, and ref-
erees have the authority to enforce them. But in negotiation, the partici-
pants can influence the rules, changing the game even as they play it.
Thus, while the structure of negotiation shapes strategy, strategy can also
affect structure. The outcomes of trade negotiations are often strongly in-
fluenced, for example, by the moves preceding their formal start that set
the agenda, determine the forum in which negotiations will take place, or
establish procedural ground rules and substantive understandings. As
the TRIPS negotiations will illustrate, early game-changing moves can be
determinative.

The two-by-two matrix shown in figure 2.4 characterizes strategies in
complex negotiations. One dimension distinguishes between moves to
play the game—that is, to work within the established structure—and to
change the game (for example, by shaping the agenda or influencing who
participates). The other distinguishes between moves made at and away
from the negotiating table. In superior negotiation strategies, players inte-
grate a mixture drawn from all four cells of the matrix.
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Many people associate negotiating with the at-the-table bargaining pro-
cess in the upper left cell of the matrix. Perhaps the biggest revelation of
this discussion is that such negotiation is only a small part of the process—
possibly the least important. In fact, what happens at the table is largely
predetermined by the efforts made by the parties, both at and away from
the table, to prepare for the negotiations and to shape the game.

Designing Negotiation Strategies

In order to achieve a favorable agreement, players craft negotiation strate-
gies to shape how the other side or sides perceive their interests and al-
ternatives. Sophisticated players of trade negotiation games draw from an
established repertoire of seven tactical elements, all of which (in various
combinations) are displayed in the cases explored in this volume.

1. Organizing to influence: creating, staffing, funding, and directing in-
stitutions in ways that influence the trade negotiation process.

2. Selecting the forum: identifying the most promising forum in which to
pursue one’s objectives and then ensuring that negotiations take place
there.

3. Shaping the agenda: adding or removing issues from the agenda, di-
viding the larger agenda into modules for parallel negotiations, and es-
tablishing some high-level principles to govern the process.

4. Building coalitions: identifying potential winning and blocking coali-
tions and then devising plans for building supportive coalitions and
breaking or forestalling opposing ones.

5. Leveraging linkages: linking and de-linking issues or sets of negotia-
tions in order to create and claim value.

6. Playing the frame game: crafting and promulgating a favorable fram-
ing of “the problem” and “the options.”

7. Creating momentum: channeling the flow of the negotiation process in
promising directions by establishing appropriate stages to demarcate
the process, as well as by instigating or taking advantage of action-
forcing events.

Element #1: Organizing to Influence

Lobbyists organize to influence and negotiate with their own government.
Industry groups in one country may also organize to influence their coun-
terparts in another country. Government negotiators themselves have to
figure out how to organize their team, secure their mandate, and get in-
structions from their principals.
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Sometimes entirely new organizations are created to help build coali-
tions, monitor the negotiation process, and develop strategy. Parties also
seek to gain analyses and expertise by co-opting the resources of existing
institutions, such as trade associations. Such organizations, if appropri-
ately staffed, funded, and directed, can provide support that is essential
to influencing the course of trade negotiations.

In the cases that follow, we will see that effective organizing to influ-
ence is key in shaping the outcome of trade talks. In the TRIPS negotia-
tion, for example, a group of CEOs of US pharmaceutical, software, and
entertainment companies created the Intellectual Property Committee
(IPC) and staffed this new organization with people skilled both in work-
ing out policy positions and in playing the trade negotiation game. As a
result, the IPC played a central role in developing the framework for the
TRIPS agreement.

Element #2: Selecting the Forum

Often, where a negotiation takes place strongly affects gains and losses.
For this reason, vigorous jousting can occur as the forum for a particular
set of trade talks is selected. That choice influences who will participate in
the negotiation, the rules of the game, and how any resulting agreement
will be enforced.

For example, supporters of strong intellectual property (IP) protection
worked hard to include IP in the Uruguay Round of trade talks. The issue
of international IP protection had been housed at the United Nations,
whose lack of enforcement had frustrated many industry representatives;
the WTO, they believed, would offer more recourse against a nation that
failed to honor intellectual property rights. The failed negotiations for a
Multilateral Agreement on Investment also underscore the significance
of forum selection, for the decision to negotiate at the OECD, as opposed
to the WTO or another institution, significantly shaped the direction of the
talks and the challenges that ultimately led to their demise.

Element #3: Shaping the Agenda

In tandem with selecting the forum, negotiators must establish the
agenda for the talks. What issues will be negotiated and which will be set
aside? Will the agreement be comprehensive and multisector, or will it
focus on a specific issue (such as investment) or a single sector (such as
steel)? Will parties have the ability to selectively embrace any provisions
they choose (such as codes of conduct), or will they have to negotiate in
order to opt out of or delay acceding to provisions they don’t like? Will
the implementation of an agreement be on the same schedule for all par-
ties, or will it be staged over time (as, for example, in the Uruguay Round
agreement)? Will parties make different levels of commitments, depend-
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ing on such variables as their stage of development, or will all signatories
make the same commitments?

In complex trade negotiations, those who control the agenda for the talks
and the sequencing of issues strongly affect outcomes. Effective agenda set-
ting involves defining the issues that will be covered in a negotiation and
influencing the order in which they will be dealt with.!3 Negotiators typi-
cally undertake a “prenegotiation negotiation” over the agenda, attempt-
ing to define certain issues as “nonnegotiable” and to set preconditions.

For parties that seek an agreement, efforts at controlling the agenda
focus on identifying bundles of issues that seem able to support value-
creating trades. These parties also attempt to exclude or defer potentially
toxic issues—those that could prevent agreement altogether. For deal
spoilers, the goal is to undermine or delay decision making by turning the
negotiation into a win-lose proposition. To that end, they may introduce
or maintain toxic issues on the agenda. For example, in the negotiations
to renew fast track, the question of whether labor and environmental is-
sues belonged on the agenda of trade negotiations was a major potential
stumbling block. In fact, the debates over fast track in the US Congress
can be thought of as prenegotiations over the agenda for trade talks.

Element #4: Building Coalitions

In negotiations involving more than two parties, in which none can uni-
laterally impose (or veto) the outcome, success in building coalitions can
profoundly alter BATNAs. Building a winning coalition enables a nego-
tiator to achieve the desired outcome; but if a blocking coalition forms,
those plans may be frustrated.

Coalition building involves identifying groups with complementary
goals, building alliances among them, and focusing their collective re-
sources to shape a particular negotiation process. In essence, effective coali-
tion building identifies and exploits alignments of interests.

Sometimes long-standing allies cooperate on a broad range of issues.
One such industry coalition is USA Engage. Consisting of more than 600
corporations and associations—including Caterpillar, Boeing, Dow Chem-
ical, General Motors, IBM, Motorola, USX, the US Chamber of Commerce,
the American Petroleum Institute, the Business Roundtable, and the Envi-
ronmental Export Council—it was created to promote international eco-
nomic involvement by US business and discourage the imposition of uni-
lateral trade sanctions by the US government for political purposes.

But coalitions need not be founded on shared goals and long-standing
relationships; they may be short-term pragmatic alliances, based on mu-
tually beneficial trades of support or of resources.

13. For a classic treatment of agenda setting in government, see Kingdon (1995).
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Negotiators build coalitions by making sequences of moves that create
momentum. By approaching the right people in the right sequence, they
are able to reduce resistance. In part, such sequencing relies on patterns
of deference, as mentioned above (see Lax and Sebenius 1991). Deci-
sion makers often defer to others whose opinions on a given set of issues
they respect. For an effective sequencing strategy, it is therefore essential
that negotiators analyze influence networks in complex negotiations and
understand who defers to whom on crucial issues (see Krackhardt and
Hanson 1993; on the psychology of interpersonal persuasion, see also
Cialdini 1993, chapter 6).

Questions of sustainability also loom large in coalition building. Simply
eliciting support is never enough, because allies can vanish in the night.
Negotiators must also devote energy to buttressing the commitment of
their supporters, as well as to expanding their own persuasive reach. In
the words of Owen Harries (1984): “Preaching to the converted, far from
being a superfluous activity, is vital. Preachers do it every Sunday. The
strengthening of the commitment, intellectual performance, and morale
of those already on your side is an essential task, both in order to bind
them more securely to the cause and to make them more effective expo-
nents of it.”

Element #5: Leveraging Linkages

Negotiators seek to advance their interests by linking or delinking poten-
tially separate sets of negotiations. Standalone negotiations are rare. Typi-
cally, negotiators” perceptions of their alternatives are strongly influenced
by linkages to other negotiations—past, present, and future—that can cre-
ate barriers or open up opportunities (ideas developed in Watkins and Pas-
sow 1996). Negotiations can be linked in a number of common ways:

B Synergistic linkages combine sets of issues that could be negotiated
separately in ways that enhance opportunities to create value.

B Antagonistic linkages poison the potential for agreement. Some toxic
issues not only are impossible to settle but seriously complicate the
settlement of other issues.

B Sequential linkages arise when past negotiations or the prospect of fu-
ture negotiations affect current ones.

B Competitive linkages occur when only one negotiation can reach
fruition as one party negotiates with two or more others.

B Reciprocal linkages occur when all negotiations must reach fruition
for an overall deal to occur as one party negotiates with two or more
others. In conditional agreements, each requires that agreement be
reached in the others.
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Linkages are a familiar feature of trade negotiations. Threats of sanc-
tions in bilateral disputes, for example, can shape parties’ perceptions of
their interests and alternatives in multilateral processes and vice versa.
Thus the United States used the club of potential section 301 actions to
make a multilateral TRIPS agreement appear more attractive to develop-
ing countries. Bilateral or regional negotiations also can create useful
precedents for subsequent multilateral processes. The TRIPS agreement
was strongly shaped by an earlier bilateral agreement on intellectual
property rights negotiated between the United States and South Korea. In
another kind of linkage, US advocates of greater protection of human
rights in China gained leverage by linking the issue to annual renewal of
China’s most favored nation (MFN) status.

Skilled negotiators also create and claim value by linking and de-linking
issues within a particular negotiation. For example, although many de-
veloping countries were not enthusiastic about including intellectual
property in the Uruguay Round, they were persuaded to include TRIPS
in exchange for a phaseout of the Multi-Fiber Arrangement, which limited
their opportunities for exporting textiles. A linkage can also be used to
claim value; for example, a key issue can be held hostage until the other
side shows willingness to make a concession. Negotiators therefore seek
to identify synergistic linkages that combine issues in order to create
value. At the same time, they work to neutralize antagonistic linkages; to
the extent that toxic issues can be eliminated or deferred, agreement be-
comes easier to reach.

Element #6: Playing the Frame Game

Public opinion shapes the positions of political leaders in trade negotia-
tions. The parties to a negotiation will therefore often engage in a compe-
tition to frame the terms of the public debate. They do so by using argu-
ments, analogies, and metaphors to define both the problem to be solved
and the set of potential solutions in ways that favor their point of view.
Framing tactics work for two reasons: assessments of interests often
crystallize only when people are confronted with the need to make choices
or form opinions, and the “mental models” people use to make sense of a
given situation depend on how that situation is presented (Johnson-Laird
1983). Mental models are conceptual frameworks; the products of forma-
tive experiences, professional training, and cultural heritage, they embody
guiding assumptions and values, beliefs about cause and effect, and ex-
pectations of others’ behavior (Goffman 1974). These frameworks are the
crucial link between an individual’s observations of external realities and
conclusions about the nature of a problem. Moreover, they provide rules
of thumb and scripts that guide actions (see Valley and Keros 2000).
Therefore, the art of framing is to define the problem and the options in
ways that tap into particular preconceived beliefs and attitudes, elevating
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the importance of some and suppressing others. Effective framing has
been called “a burning glass which collects and focuses the diffuse warmth
of popular emotions, concentrating them on a specific issue” (Mitchell
1970, 111). Among the public, it promotes “right thinking”—that is, “right”
in the eyes of those doing the framing—and discredits or provides coun-
terarguments to possible “wrong thinking.”

When two contending sides vie to sway public support, the contest is
often primarily a language game. Each opponent tries to link its objective
to the target audience’s values and established beliefs about how the
world works. In the TRIPS case, for example, the supporters of strength-
ening international protection of intellectual property rights succeeded in
painting the developing countries as engaging in “intellectual piracy.”
Later, however, developing countries and NGOs applied the same term—
piracy—to efforts by multinational companies to patent indigenous knowl-
edge from developing countries. Likewise, in the MAI talks, opponents of
the negotiations managed to frame the issue as an effort by large corpora-
tions to secretly take over the world, while proponents were unable to
offer a compelling riposte.

Element #7: Creating Momentum

Negotiations rarely proceed smoothly from start to conclusion. Instead,
they ebb and flow; periods of deadlock or inaction are punctuated by
bursts of progress until agreement is reached or a final breakdown occurs.
Skilled negotiators recognize these patterns and work to build momen-
tum in favorable directions, taking such actions as proposing a new for-
mula for agreement or suggesting a face-saving compromise that breaks
a logjam.

Skilled players often fashion multistage processes explicitly designed to
build momentum in the desired direction. Initial agreements on basic
principles shape preliminary negotiations over the basic framework of
trades the parties will make. This framework, in turn, influences the
course of the hard bargaining over details. By fashioning early successes,
sophisticated negotiators create options for themselves and limit the
choices of others.

Action-forcing events can also spur negotiations forward. They can be
variously categorized: internally imposed (arising from the actions of the
negotiators themselves) or externally imposed (arising from outside cir-
cumstances); unilateral (e.g., a threat tied to a deadline) or consensual (e.g.,
a mutual commitment to a deadline, perhaps as a spur to their internal de-
cision making); and macrolevel (e.g., deadlines) or microlevel (e.g., meet-
ings). All are break points at which negotiators must make a move to
avoid incurring substantial and irreversible costs. For example, organiza-
tions” annual planning and decision-making cycles can force or delay ne-
gotiations. In international negotiations, key political events such as elec-
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tions serve to drive or restrain action. Action-forcing events are important
tools that impel counterparts (and even colleagues on the same side) to re-
alize that hard choices are necessary.

Consider, for example, an action-forcing event in the Uruguay Round
negotiations. Though the parties would have preferred to avoid con-
fronting some issues, the impending expiration of US fast-track authority
made the status quo untenable. Effective negotiators set up and use dead-
lines in order to create and claim value, on occasion even intentionally en-
gineering impasses to increase the pressure on others to make conces-
sions. To be sure, the use of action-forcing events sometimes backfires. In
the case of PNTR for China, for example, the visit of Premier Zhu Rongji
to the United States was intended to force the two sides to work out their
remaining disagreements. But the gaps proved too broad to bridge; rather
than gaining momentum toward agreement, the negotiations became
deadlocked and descended into mutual recriminations.

Guiding Questions

The cases that follow provide a rich base of data for exploring negotiation
strategies. The following questions will be helpful in analyzing them:

B Organization: Who was better organized to influence the process, and
why?
®  Forums: What forum was selected for the negotiations? How did the

forum influence the outcome?

B Agenda: Which parties exerted influence on the agenda, and how did
they do it? How was the basic structure of the negotiation established,
and who influenced the process?

B Coalitions: What coalitions were built (and broken), and which par-
ties were most effective at coalition building?

B Linkages: How did the negotiations get linked to other negotiations,
and which parties were most effective at using linkage to create and
claim value?

B Framing: To what extent did public opinion influence outcomes, and
which parties were most effective at playing the frame game?

B Momentum: Who was most skilled at channeling the flow of the nego-
tiation process and in using action-forcing events to move it forward?
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Trade-Related Aspects of
Intellectual Property Rights

Making Trade Policy

The inclusion of intellectual property rules in the international trading
system was a watershed event. Negotiated during the Uruguay Round,
the 1994 Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) significantly broadened the reach of the trading regime.
Prior to TRIPS, trade rules generally focused on “don’ts”—telling coun-
tries which practices to avoid or scale back. For example, General Agree-
ment on Tariffs and Trade (GATT) members were told to eliminate quo-
tas, to reduce tariffs, to avoid discriminating among GATT members (by
mandating most favored nation, or MFN, status) and against foreign
goods (by mandating national treatment), and, finally, to avoid standards
and technical requirements that unnecessarily restricted trade. Provided
that countries respected these don'ts, they remained free to adopt or reject
any domestic policies they wished. For example, many countries chose
not to enforce intellectual property rights—a perfectly acceptable policy
under the GATT system.

International Trade Meets Intellectual Property: The Making of the TRIPS Agreement and International Trade
Meets Public Health—Patent Rules and Access to Medicines are edited and revised versions of the cases with
the same names originally written for the Case Program at the Kennedy School of Government. For copies
or permission to reproduce the unabridged cases please refer to www.ksgcase.harvard.edu or
send a written request to Case Program, John E. Kennedy School of Government, Harvard University, 79
John E. Kennedy Street, Cambridge, MA 02138.
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Depth

By contrast, the TRIPS agreement requires countries to “do” something.
World Trade Organization (WTO) members are obliged to adopt policies
that protect intellectual property in areas such as patents, trademarks, and
copyrights. Though countries remain free to provide even more protec-
tion than TRIPS requires, the agreement sets minimum standards. These
minimum standards represent a significant reduction in signatories’ au-
tonomy of national policy. Such policy constraints are binding because the
Uruguay Round Final Act established a strong mechanism for dispute set-
tlement that applies equally to TRIPS and the other rules governing trade
in goods and services. In short, all WTO members are required to adhere
to TRIPS, and those who fail to do so will suffer consequences.

The advocates of TRIPS rules achieved remarkable success: a far-
reaching agreement in a forum that would work to ensure compliance.
But the success of the TRIPS campaign has given rise to controversy. Some
critics argue that intellectual property rules have no place in a trade agree-
ment. Others worry about the implications of TRIPS for public health in
developing countries. Issues relating to indigenous knowledge have also
been controversial. Many observers also point out that TRIPS set a prece-
dent by expanding the scope of issues covered in the WTO, opening the
door to the inclusion of even more issues, such as labor and environmen-
tal standards.

Coverage

The corporations supporting TRIPS made their case for trade policies en-
forcing intellectual property rights (IPRs) in moral terms. A failure to re-
spect intellectual property (IP) rights, they argued, is tantamount to theft.
But the analogy between IP and other kinds of property is not precise. For
example, property rights are generally permanent, while patents and
copyrights generally expire after a specific period. In addition, the time
granted for exercising a patent differs from that granted for a copyright.
Therefore, probably the most important policy question regarding such
rights is not moral (whether they should exist) but practical—their opti-
mal duration.

The economic case for protecting intellectual property rests on the ten-
sion between encouraging the efficient use of knowledge, on the one hand,
and providing the appropriate incentive for its creation on the other.
Knowledge is a classic public good. Its benefits are “nonrivalrous”—that
is, the use of knowledge by one person does not detract from the ability of
others to use it. Thus, the additional cost to society of using knowledge is
zero. If there were nothing more to learn, the most efficient action would
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be to eliminate IPRs and make all knowledge available without charge.
But our knowledge is not complete, and setting its price at zero would
eliminate any financial incentive to seek more. One way to deal with this
problem is to subsidize knowledge creation, and indeed most basic re-
search is funded by national governments. But other mechanisms may
also be required. Through intellectual property rights such as patents, an
inventor is rewarded for his or her discovery for a certain length of time,
after which the knowledge can be used without charge.!

Countries obviously differ in their ability to contribute knowledge. At
one extreme, developing countries may have a strong interest in encour-
aging the diffusion of existing knowledge but little concern about stimu-
lating the creation of new knowledge—and thus little interest in protect-
ing intellectual property. In more technologically advanced countries,
however, the need for new knowledge is generally much greater. Such na-
tional diversity may well warrant different national patent policies.

But because knowledge spills over national borders, a case can also be
made for allowing inventors to capture some of the international benefits
of their discoveries. Otherwise, countries would have an incentive to free
ride on the discoveries of others and the world would spend too little on
knowledge creation. On this argument, the provision of international IPRs
would add to international innovation. Yet making knowledge expensive
might limit its diffusion, even as the ability of innovators to operate
abroad without fear they will be copied might encourage diffusion. There-
fore, the overall net impact of international IPRs on global welfare is theo-
retically ambiguous.

But even if international IPRs are desirable, they may not belong in
trade agreements. To be sure, the existence of such rules will affect what
is traded. Producers of software, for example, will not be able to export
their products and earn profits if foreign countries do not enforce IPRs
and prevent other companies from copying the software without paying
royalties. In this sense the failure to enforce IPRs, like a ban on imports,
acts to inhibit trade and is therefore viewed as a trade barrier. However, a
country that does not recognize such property rights will not grant the
producers of such software the right to any returns. Moreover, as writ-
ten in the WTO rules, TRIPS actually affects more than trade. Although
the agreement’s name is “Trade-Related Aspects of Intellectual Property
Rights,” countries are expected to enforce such rights throughout their
own domestic economies. IPRs could therefore alter the returns earned by
domestic producers in purely domestic transactions.

1. A second question in economics is relevant here: the relationship between monopoly and
innovation. The prospect of having a monopoly might induce more innovation, but holding
a monopoly could reduce the incentive to innovate. Providing a temporary monopoly re-
duces the dangers that a firm will rest on its laurels.
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Winners and Losers

Granting IPRs internationally has distributive implications, transferring
income from knowledge users to knowledge producers. Indeed, its wel-
fare consequences differ dramatically from those of trade. Under compet-
itive conditions, both exporting and importing nations benefit from trade
liberalization. IPRs, however, tend to create net winners and losers. Its dif-
ferential impact makes IP a particularly controversial issue, especially in
the area of pharmaceuticals.

Given this alignment of winners and losers, the introduction of TRIPS
rules that heavily benefit high-technology corporations led to concerns
about how power is distributed in the WTO. Though some developing
countries saw IPRs as a mechanism for encouraging foreign investors to
bring the latest technologies to their markets, most viewed the rules as re-
flecting the continuing dominance of firms based in developed countries.

Enforcement

The motives of those seeking to introduce IP into the WTO were clear. If
the Uruguay Round had focused only on IPRs, with the attendant creation
of winning and losing countries, obtaining a binding multilateral agree-
ment would have been difficult. But because the Uruguay Round dealt
with a number of trade issues, the losers could be compensated with
concessions in other sectors (such as the elimination of the Multi-Fiber
Arrangement [MFA]). In addition, its dispute settlement mechanism made
the WTO an attractive forum for IPR supporters. Countries found violat-
ing TRIPS could face the loss of benefits in other areas.

But inclusion in the WTO could boost the adoption and enforcement of
many other systems of rules—as proponents of competition policy initia-
tives and of labor and environmental standards recognize. Indeed, a pop-
ular argument has been that if the trade rules provide intellectual prop-
erty protection for companies, then they should also protect workers and
the environment. For this reason, some see the inclusion of TRIPS as a
dangerous precedent, fearing that the trade regime may become too over-
loaded to function effectively.

Other observers see TRIPS as quite different from labor and environ-
ment standards, arguing that the failure to provide IP protection consti-
tutes a genuine trade barrier by depriving innovators of the ability to reap
gains from trade. Producers of easily “pirated” commodities such as soft-
ware, motion pictures, videocassettes, records, books, and pharmaceuti-
cals are particularly vulnerable. But this argument assumes the existence
of precisely those intellectual property rights not recognized by countries
that refuse to enforce them.
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Participation

Before the Uruguay Round, the United States had sought—using its Spe-
cial 301 legislation—to unilaterally introduce intellectual property protec-
tion in trade. The United States had also advanced IPRs in regional trade
agreements, notably the North American Free Trade Agreement (NAFTA).
But the idea of making IPRs part of the WTO was particularly attractive,
because the organization has such broad membership and because it
makes cross-retaliation possible.

Developing Countries

The principle of special and differential treatment for developing coun-
tries is a pillar of the trading system. Its execution is fairly straightforward
when border barriers are concerned: tariffs and quotas can be different for
different countries. But applying such treatment to rules—which are ei-
ther enforced or not—is not so easy. Thus, the preferential treatment of de-
veloping countries has been limited to the longer time periods they have
been given to come into compliance with the agreement. But many de-
veloping countries lack an extensive IP regime, and their need to establish
one consumes scarce administrative and legal resources.

As the second case study in this chapter elaborates, TRIPS has been
especially controversial in its application to pharmaceuticals. Countries
were particularly fearful that the agreement could be used to block their
access to the medicines they required to deal with public health crises
such as AIDS. TRIPS did provide for noncommercial use and compulsory
licensing should such crises occur. It also made clear that nothing in the
agreement barred the parallel importation of products legally sold in
other countries. Nonetheless, developing countries (and others) felt it was
necessary to clarify their rights under the agreement.

Governance

Many WTO members did not enforce IPRs prior to the TRIPS agreement.
Some members had partial enforcement; others had different systems
from that outlined in TRIPS. For example, in some countries the entity
that was first to invent a product was granted the patent; in others, it went
to the first to file. In addition, they differed in what kind of knowledge
could be patented and for how long. By setting minimum standards for
all members, the WTO rules required many countries to change how their
domestic IP regimes functioned. National governments could no longer
implement new regimes that were less stringent than TRIPS, even when
they believed it was in their interest to do so.
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For many countries, the inclusion of intellectual property rules in the
Uruguay Round Final Act effectively altered the internal political balance
between supporters and opponents of intellectual property protection. By
packaging IP rules with trade, IP supporters won gains they otherwise
would not have been able to achieve. But these changes came at a price:
the tactic antagonized and mobilized groups, both national and interna-
tional, concerned about the impact of TRIPS. Most notably, many such
groups organized to protest what they foresaw as one result of the agree-
ment: the reduced availability of pharmaceuticals in developing coun-
tries. Eventually these groups formed coalitions that were able to bring
their concerns to the Doha ministerial.

CASE STUDY: International Trade Meets Intellectual
Property—The Making of the TRIPS Agreement
(TRIPS, Case 1)

As usual, it all comes down to sex, drugs, and rock 'n’ roll.

The 1994 Agreement on Trade-Related Aspects of Intellectual Property
Rights, or TRIPS, established the most comprehensive set of global trade
rules for intellectual property—protecting everything from Basic Instinct
to Prozac to Nirvana’s In Utero (along with Roundup weed killer and Mi-
crosoft Windows). After seven years of negotiating, industries that rely on
copyrights, patents, and trademarks received more protection than any-
one had believed possible at the outset of the talks.

TRIPS was concluded in the context of the Uruguay Round of the Gen-
eral Agreement on Tariffs and Trade talks. GATT talks had usually been
concerned with more conventional trade issues such as tariffs, and many
countries initially had no interest in adding intellectual property protec-
tion to the Uruguay Round agenda; some were opposed to merely dis-
cussing IP under the auspices of the GATT. Moreover, even supporters—
namely, the United States, Europe, and Japan—had serious disagreements
about what constituted appropriate protection. Right up to the 1986 min-
isterial meeting that launched the negotiations, the interested parties had
no idea whether intellectual property would be part of the round.

Although intellectual property protection was ultimately included in the
ministerial declaration (i.e., the agenda for the round), the first two years
of TRIPS talks showed little movement. As one US negotiator remembers,
“There was no real discussion at all.” Major rifts existed between de-
veloped and developing countries, and many of the negotiators had no
previous experience with intellectual property. At the Uruguay Round
midterm review in 1988, TRIPS was considered to be one of the “problem
groups,” lacking even a consensus on a framework for the negotiations.

The deadlock over TRIPS was broken in 1989, and negotiators began
to discuss ways to protect, enforce, and settle disputes over intellectual
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property. However, because of the different legal traditions of protection in
the United States, Europe, and Japan, the supporters’ persistent disagree-
ments soon intensified. If there were to be global standards, whose would
they be? In the midst of this discussion, an impasse that developed in 1990
over agricultural subsidies brought the entire Uruguay Round to a halt.

Three years later, in December 1993, the Uruguay Round ended at last,
after several sleepless nights of high-stakes negotiating. Officials emerged
with more than 400 pages of detailed trade agreements and 22,000 pages
of supplementary information and commitments. Among these docu-
ments was the final TRIPS agreement.

Many characterized the TRIPS talks as having been initiated and driven
by US knowledge-based industries, particularly pharmaceuticals, enter-
tainment, agrochemicals, and computer software. As one participant puts
it, “It was a partnership between industry and government that had never
existed before in an international trade negotiation.” Some say this part-
nership led to “potentially the most important legal advance for the world
trading system since the establishment of the GATT in 1947” (Ryan 1998, 1).

What Is Intellectual Property?

Intellectual property can be defined as information with a commercial
value. Intellectual property rights are a composite of “ideas, inventions,
and creative expressions” and “the public willingness to bestow the sta-
tus of property on them” (Sherwood 1990, 11; quoted in Braga 1995, 382).
In the United States, the right to protect IP is recognized in the Constitu-
tion (Article I, Section 8).2

Economists generally believe in the need to protect intellectual prop-
erty, arguing that free market forces alone do not provide sufficient in-
centive to create knowledge. An innovator cannot appropriate the full
benefit of his or her innovation. Therefore, many economists maintain
that the creation of knowledge must either be subsidized by the govern-
ment or be protected through the creation of temporary monopolies,
which can pay for the innovative activity. Policymakers must determine
how much protection is needed to allow an adequate rate of return to
stimulate innovation.

Policies to protect intellectual property include the granting of patents,
trademarks, and copyrights. Patents protect inventions that are novel,
not obvious to those in the field, and useful. A patentee has the right to
exclude others from using, making, or selling the patented invention for

2. “The Congress shall have Power . . . To promote the Progress of Science and useful Arts,
by securing for limited Times to Authors and Inventors the exclusive Right to their respec-
tive Writings and Discoveries.” Harvard Law School professor William Alford notes in re-
marks to the author that Article I, Section 8, does not apply to trademarks.
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a specified period of time. Trademarks are commercial symbols used to
identify goods and services or their producers (e.g., Coca-Cola, Gucci).
Copyrights protect works of authorship, such as books, from the time of
their creation. Intellectual property protection is also often extended to
trade secrets, industrial designs, layout designs of integrated circuits, and
geographical indications that identify a product, such as wine, with a par-
ticular region (e.g., Chablis, Champagne).

The stakes in protecting intellectual property were high for many US
companies. Not only is the cost of product development in the knowledge-
based and artistic industries significant, but success is rarely guaranteed.
The cost of imitating these products, however, is often relatively low. Be-
fore TRIPS was completed, the US International Trade Commission (ITC)
estimated that American companies lost between $43 and $60 billion an-
nually due to inadequate intellectual property protection abroad.? Phar-
maceuticals, chemical products, films, software, publications, and sound
recordings were among the products affected.*

International markets were of growing significance to the US film and
television business. Hollywood was also important to the US economy; by
1991, the film and television industry generated an annual trade surplus
of more than $4.5 billion, second only to the aerospace business.? But there
were risks involved in making movies—two-thirds of all films did not
recoup their production costs. As videocassette recorders became more
readily available, allowing anyone to copy videotapes, the industry’s
problems with piracy abroad increased. The Motion Picture Association
of America (MPAA) reported in 1989 that piracy accounted for some
$1.2 billion in lost revenues. In 1990, the MPA A spent $20 million fighting
film, videocassette, and cable TV “bandits.”® “Keep in mind,” remarked
Jack Valenti, then president of the MPAA, “that the US film industry does
about $24 billion a year. Forty-one percent of that comes from interna-
tional markets, so it is increasingly crucial and important that those mar-
kets remain open and that our IP is protected from thievery. We are con-
stantly vigilant because, like virtue, we are every day besieged.””

3. “Montreal Trade Talks; Intellectual Property Talks Stalled,” The Financial Times, Decem-
ber 1, 1988, section I, 4. Debate continues over the actual value of foreign infringement of US
intellectual property; critics note that USITC figures are based on data supplied by domes-
tic industries.

4. In 1989, US IPR-related industries exported $58.8 billion in goods covered by patents,
trademarks, and copyrights—about 16 percent of US merchandise exports (Maskus 1993, 15).

5. Bruce Stokes, “Tinseltown Trade Wars,” The National Journal, February 23, 1991.
6. Faye Rice, “How Copycats Steal Billions,” Fortune Magazine, April 22,1991, 157.

7. Unless otherwise noted, all quotes from Jack Valenti are from an August 1997 interview
with Charan Devereaux. According to industry sources, exports accounted for 22 percent of
revenues in 1985, growing to 35 percent by 1989. See Bruce Stokes, “Tinseltown Trade Wars,”
The National Journal, February 23, 1991.
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With respect to the pharmaceutical industry, experts note that only one
commercially viable drug emerges from every 4,000 to 10,000 compounds
screened in a process that often involves 10 years of testing and clinical tri-
als (Ryan 1998, 5). In addition, to discover and develop a new medicine
and bring it to market in the United States costs on average $500 million.?
Given these tremendous costs, many US and European pharmaceutical
companies argued that the copying and sale of patented drugs around the
world diminished the amount of money available for further research. The
drug company Merck & Co. found that global patent piracy cost the US
pharmaceutical business about $6 billion in 1986, possibly reducing the
industry’s R&D investment by between $720 million and $900 million
(USITC 1993, 9-3). In addition, Pfizer’s chairman Edmund Pratt estimated
that battles to defend his company’s patents had cost over $100 million be-
tween 1981 and 1991.° US pharmaceutical companies were not getting “a
fair shake,” one Pfizer executive noted. For example, in six Latin Ameri-
can countries, Pfizer’s sales of 12 patented drugs amounted to $24.6 mil-
lion in 1984. Companies that copied these drugs, however, brought in
$30.2 million in sales.'?

The position of IP-based industries was not universally accepted, how-
ever. Many developing nations opposed the idea of strengthening inter-
national intellectual property rights. “And with good reason,” says F. M.
Scherer, professor of public policy and management at Harvard’s John F.
Kennedy School of Government. “In the US, we are lovely hypocrites.
When we were a developing nation we systematically appropriated other
people’s technology. So that was the way we developed, but we don’t
want other people to appropriate our technology in order to develop. But
of course we have no historical memory, so we don’t even know we’re
being hypocritical.”!!

Nor were developing nations alone in their reservations. Some indus-
trialized nations traditionally did not allow patents on foodstuffs and
medicines, holding that monopolies should not be permitted on products
so important to consumer welfare. Even Switzerland, home at one time to
three leading pharmaceutical companies, offered no patent protection on
drug products until 1977 (Scherer 1998, 6). As a result, some experts de-
cried the characterization of copying products as “piracy,” since such
copying was often lawful under a country’s legal system and existing in-

8. Ambassador Clayton Yeutter (United States Trade Representative, 1985-88) in the fore-
word of Gorlin (1999, ii). In addition, a number of PARMA publications cite the $500 million
figure (attributing it to a Boston Consulting Group study of January 1996).

9. Faye Rice, “How Copycats Steal Billions,” 157.

10. Michael J. Zamba, “Going after Patent Pirates at Punta del Este,” Christian Science Mon-
itor, September 18, 1986, 22.

11. Unless otherwise noted, all quotes from F. M. Scherer are from a December 1998 inter-
view with Charan Devereaux.
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ternational agreements. According to Scherer (1998), use of the term was
“a big public relations scam”:

There is a law of the seas that says “thou shall not steal merchandise from other
people’s ships.” Doing so by force—taking another’s ship and its property—is
piracy and was mutually condemned by all nations. Some companies branded
the activity of knocking off a drug that was patented in the United States, but not
in India, or knocking off a piece of software that was copyrighted in the United
States, but not in China, they branded that piracy. But the production of these prod-
ucts was perfectly consistent with the laws of the country in which the knocking-
off firm was located. It was not violating any international law. Where was the law
violation? So it’s not piracy. But piracy has a terribly emotional impact and I'm
sure the word was chosen deliberately in order to get the most public relations im-
pact possible.

Other observers note that many developing countries had laws against
copying certain products such as clothing and music, but often these laws
were not enforced. In such cases, the charge of piracy made some sense,
they said.

International Intellectual Property Protection

The multilateral treaties on intellectual property that existed before the
Uruguay Round—the most important being the Paris Convention for the
Protection of Industrial Property (1883), relating to patents, trademarks,
and industrial designs, and the Berne Convention for the Protection of
Literary and Artistic Work (1886), an international agreement on copy-
rights—were administered by the World Intellectual Property Organiza-
tion (WIPO). Established in 1967, WIPO joined the United Nations system
in 1974, becoming one of 15 specialized UN agencies. WIPO was respon-
sible for promoting the protection of intellectual property throughout the
world, and its activities were largely devoted to helping less-developed
nations draft and administer national IP laws (see www.wipo.int).

Many IP-related interests in the United States, Canada, and western Eu-
rope considered WIPO to be toothless. Membership in the existing con-
ventions was not universal and no enforcement or dispute resolution
mechanisms existed. According to one observer, this system was “largely
incapable of disciplining even the most egregious forms of trademark and
copyright infringement” (Maskus 1990, 168). For patents, the central tenet
of the Paris Convention was national treatment: in its patent protection, a
country had to treat foreign and domestic producers the same. This sys-
tem “gave countries around the world a lot of discretion in designing
their patent laws,” says Arvind Subramanian, a former member of the
GATT Secretariat’s TRIPS group. “That’s why you found in virtually all
developing countries no protection for pharmaceutical or chemical prod-

46 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



ucts. This was legitimate under the Paris Convention.”'2 For example, ac-
cording to WIPO, of the 98 member nations of the Paris Convention, 49
excluded pharmaceutical products from protection and 22 excluded
chemical products.!?

With the support of US companies that relied on patents, especially
Pfizer, the United States hoped to strengthen patent protection under
WIPO by revising the Paris Convention. But the four conferences held
between 1980 and 1984 failed, largely because the debates between the
developed and developing countries could not be resolved. The United
States and other industrialized countries argued that without patent pro-
tection, companies had no incentive to invest to create new and better
drugs. Developing countries countered that they represented a very small
slice of global market share. In addition, they said, most new drug inno-
vations targeted the health problems of the industrial world—conditions
such as ulcers and heart disease. In economic terms, increasing IP protec-
tion would bring the developing countries no significant dynamic gains
but would inflict considerable static costs: increased prices, more royalties
to foreigners, and harm to consumer welfare. Finally, the thriving generic
drug industries in countries such as India, Brazil, and Mexico could be
affected by increased patent protection. “The efforts in WIPO were un-
successful because there was no scope for making trade-offs,” Subraman-
ian remembers. “Developing countries would say, ‘If we were to do this,
what would we get in return?” Apart from the fact that they were violently
opposed to it at that stage, even if they were to concede the question was,
What was the payoff for them?”

The inability to exercise leadership at WIPO frustrated some US gov-
ernment officials. “The fact that we were the number one market in the
world and probably the best on intellectual property protection was often
lost on everybody,” recalls Gerald Mossinghoff, US ambassador to two of
the sessions on revising the Paris Convention and later president of the
Pharmaceutical Research and Manufacturers of America (PhRMA). “We
were one vote among 150. I thought, “This is crazy. What happened to the
leadership role of the United States?’ 14

12. Unless otherwise noted, all quotes from Arvind Subramanian are from a January 2000
interview with Charan Devereaux.

13. In addition, 45 members excluded animal varieties; 44, methods of treatment of the
human or animal body; 44, plant varieties; 42, biological processes for producing animal
or plant varieties; 32, computer programs; and 35, food products (WIPO 1988, annexes I, II,
as cited in Drahos with Braithwaite 2002, 124).

14. Unless otherwise noted, all quotes from Gerald Mossinghoff are from an August 1997 in-
terview with Charan Devereaux. After serving as chairman of the General Assembly of WIPO,
Mossinghoff chaired the Subcommittee on Intellectual Property of President Reagan’s Cabi-
net Council on Commerce and Trade. He was also Assistant Secretary of Commerce and Com-
missioner of the US Patents and Trademarks Office before becoming president of PhRMA.
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US Industry Frustrations

Industry groups had begun to approach the US government about what
they viewed as piracy of their intellectual property in the mid-1970s. In par-
ticular, the agrochemical sector was frustrated by the copying of its prod-
ucts in Hungary.!® Pesticides and other chemicals were extremely expen-
sive to develop, test, and study—between $13 and $20 million per product,
industry representatives said.!® They argued that the chemicals manufac-
tured in Hungary were sold in both domestic and international markets, in-
cluding Brazil, India, and Taiwan, without the permission of the companies
that developed them. The US National Agricultural Chemicals Association
estimated that the United States stood to lose $150 million in exports in
1979 alone as a result of Hungary’s efforts.!” Jim Enyart, a Washington, DC
representative of Monsanto, decided to do something about it. Together
with representatives of two other agrochemical producers, FMC and Stauf-
fer Chemical, Enyart approached officials in Congress, the Commerce De-
partment, the US Trade Representative (USTR), and the US Patent and
Trademark Office (USPTO) in an effort to gain some leverage in dealing
with the Hungarians.

The agrochemical companies made the case that intellectual property
should be treated as a trade issue and that its systematic theft therefore
constituted an unfair trade practice. Enyart remembers the government’s
initial response. “At the time everyone said: ‘Oh gee, patents are highly
technical, very esoteric things. What do they have to do with trade?” And
we pressed them and said: ‘Look, intellectual property is property. It costs
money and time to create; it has commercial value, and if people steal it,
it’s like stealing any other kind of property.”” This argument was a hard
sell, according to Enyart, because “the minute you would say ‘patent’
everybody’s eyes would glaze over.”8

But in the end, the coalition found allies. In June 1979, the Commerce
Department led a delegation to Hungary and leaned on local government
officials to do something about the agrochemicals issue. Senator John
Danforth (R-MO) of the Senate Subcommittee on International Trade was

15. These chemicals included Roundup weed killer (Monsanto), Furandan (FMC), and
Eradicane (Stauffer Chemical).

16. Jack Early, President, National Agricultural Chemicals Association, testimony for a hear-
ing before the subcommittee on International Trade of the Senate Committee on Finance,
“Continuing the President’s Authority to Waive the Trade Act Freedom of Emigration Pro-
visions,” 96th Congress, July 16, 1979, 77.

17. Bradley Graham, “Hungarians Respond to Senate Threat: Hungarian Trade Status in
Doubt in Senate Panel,” The Washington Post, August 4, 1979, D7.

18. Unless otherwise noted, all quotes from Jim Enyart are from a 1997 interview with Cha-
ran Devereaux.
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also sympathetic. In hearings on Capitol Hill concerning renewal of most
favored nation trading status for Hungary, Danforth questioned whether
trade rights should be granted to a country that copied IP from US indus-
tries.1? After hearing testimony from the chemical companies, committee
chairman Senator Abraham Ribicoff (D-CT) declared that Hungary’s
MFN status was “in serious jeopardy.”?” This “kind of got the Hungar-
ians” attention,” says Enyart. Negotiations ensued between Hungarian
officials, the chemical companies, the US Commerce Department, the
USTR, and the USPTO. Days after the Senate hearing, Monsanto signed
an agreement with the Hungarian agrochemical export trade organization
that, according to a company official, would end Hungary’s pirating of
Monsanto’s patented process.?! Recalls Enyart: “We were slowly breaking
down this idea that the whole range of intellectual property issues was
just too complicated to deal with.”

Intellectual Property and the GATT

Having achieved some success in Hungary, the agrochemical companies
wanted to join forces with other industries to further the cause of IP pro-
tection. Enyart hoped to work with companies that were looking to pro-
tect not only patents, as was his industry, but also copyrights and trade-
marks. The idea, says Enyart, was that “if we worked together to influence
the government we could get a hell of a lot farther.” Ultimately, Monsanto
joined the Anti-Counterfeiting Coalition, a group led by Levi-Strauss that
included other trademark-based companies such as Samsonite, 1zod,
Chanel, and Gucci.Z2 One of the coalition’s recent efforts had been an un-
successful attempt to achieve trademark protection in the 1973-79 Tokyo
Round of the GATT multilateral trade talks.

Intellectual property was not a major topic of negotiation during the first
six rounds of GATT, for the original 1947 agreement did not require that

19. Those testifying at the July 19, 1979, hearing before the Senate Subcommittee on Inter-
national Trade of the Committee on Finance, 96th Congress, 1st Session, “Continuing the
President’s Authority to Waive the Trade Act Freedom of Emigration Provisions,” included
Jack Early, president, National Agricultural Chemicals Association; Robert McLellan, vice
president of international and government affairs, FMC Corp.; and Nicholas Reding, man-
aging director, Monsanto Agricultural Products Co.

20. Quoted in Graham, “Hungarians Respond to Senate Threat,” D7.

21. “Monsanto, Hungary in Agreement on Herbicide Marketing,” Dow Jones News Service,
July 25, 1979.

22. Founded in 1978, the International Anti-Counterfeiting Coalition had by 1997 grown to
180 members; among them were trademark-based companies, law firms, trade associations,
and investment firms.
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member countries adopt minimum standards of IP protection.?> However,
in the seventh round of talks, held in Tokyo, the Anti-Counterfeiting Coali-
tion worked with representatives from the United States and the European
Community to propose an anticounterfeiting code.?* The code called for
GATT signatories to intercept and dispose of counterfeit goods at interna-
tional borders. “That effort started very late in the Tokyo Round,” recalls
TRIPS negotiator Mike Hathaway, who also worked on the 1979 code.
“Even though we got a draft agreement, we didn’t really achieve anything
other than having a text out there for multilateral consideration. But it did
serve to put IP on the GATT agenda.”?®> A revised draft, supported by
Canada and Japan, was submitted in 1982; though some responded posi-
tively to the anticounterfeiting code, it still was not put into effect.

US Legislation: Section 301

Trademark industries and agrochemical companies were not the only IP-
based industries distressed about intellectual property rights protection.
Emery Simon, who was a US negotiator for the TRIPS agreement from
1986 until 1993 and was subsequently executive director of the Business
Software Alliance, observes:

In the immediate aftermath of the Tokyo Round we had a series of technological
developments. One was the advent of videocassette recorders. That precipitated a
specific video piracy problem. The second development was the increasing use of
audiocassettes. We switched from 8-track to regular cassette tapes and there was
widespread use of Walkmen. Those kinds of technologies led to music piracy. The
third development was software. The PC became kind of a staple in the mid-1980s
after IBM introduced its PC in 1982. So then we had a software piracy problem.
Simultaneously, we have had a long-standing patent problem in that there were
deficiencies in the Paris Convention which permitted a number of countries that
were not party to it or which interpreted the convention very loosely to exclude

23. In the original GATT agreement, intellectual property is mentioned in Article XX, “Gen-
eral Exceptions”:

Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between coun-
tries where the same conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the adoption or en-
forcement by any contracting party of measures: . . . (d) necessary to secure compli-
ance with laws or regulations which are not inconsistent with the provisions of this
Agreement, including those relating to customs enforcement, the enforcement of mo-
nopolies operated under paragraph 4 of Article II and Article XVII, the protection of
patents, trademarks and copyrights, and the prevention of deceptive practices|.]

24. In each round of talks following its inception, GATT produced new accords. World trade
expanded dramatically during this period, from $60 billion in 1950 to approximately $4 tril-
lion in 1991.

25. Unless otherwise noted, all quotes from Mike Hathaway are from a September 1997 in-
terview with Charan Devereaux.
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patentability of chemicals, including agricultural chemicals and pharmaceuticals.
So markets developed for those [pirated goods] as well 26

Frustrated with multilateral approaches to IP protection (such as the
Tokyo Round and WIPO), some US industries began to seek other means
to address their IP concerns. One strategy was to increase bilateral pressure
on countries that did not respect US companies’ intellectual property
rights. In 1982 the USTR conducted consultations with Korea, Mexico,
Singapore, and Taiwan in an effort to strengthen patent, trademark, and
copyright protection. In addition, Monsanto led an effort to make interna-
tional violations of US IPRs subject to retaliation under US trade laws. US
companies hoped that if trade actions were linked to a country’s enforce-
ment of intellectual property rights, protection for their products would
increase.

Success was achieved when the Trade Act of 1984 made intellectual
property rights actionable under section 301 of the 1974 Trade Act. Section
301 permits the US government to unilaterally raise tariffs against trading
partners that maintain “unjustifiable or unreasonable” restrictions against
US trade. Thus, for the first time, the US government was authorized to
take retaliatory action against countries that failed to offer “fair and equi-
table provision of adequate and effective protection of intellectual prop-
erty rights.” Under section 301, companies and trade associations could
petition the USTR to investigate countries for IPR violations. Congress
also moved to make protection for US intellectual property a condition for
continued eligibility under the Generalized System of Preferences (GSP),
which granted concessional tariffs to imports from less-developed coun-
tries.?” IPRs were clearly positioned on the US trade agenda.

Some observers credited the efforts of the US intellectual property in-
dustries with a pivotal role in developing this new powerful bilateral tool.
“The IP industry in the US was extremely savvy and clever because they
made intellectual property a moral issue,” one explains:

What happened in the US in the 1980s was that you had this growing momentum
against those “pirates” and “robbers” out there, articulated by industry in a very
moral tone. What developing countries were doing was seen as ethically objec-
tionable. That’s why the IP movement is a fascinating political economy story, be-
cause industry articulated this very, very cleverly. Their success was reflected in
the fact that 301 got enacted in the United States. The rhetoric was translated into
legislation.

26. Unless otherwise noted, all quotes from Emery Simon are from an October 1997 inter-
view with Charan Devereaux.

27. The GSP provides preferential duty-free entry to more than 4,000 products (which oth-
erwise be subject to customs duty) from about 140 designated beneficiary countries and
territories. The program was instituted on January 1, 1976, under the Trade Act of 1974. See
www.customs.ustreas.gov.
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With the new legislation in place, the International Intellectual Property
Alliance (IIPA) sought to inform the USTR about trade in intellectual prop-
erty and the problems faced by the film, publishing, and recording indus-
tries.?8 In 1985, the IIPA wrote a report titled Piracy of US Copyrighted Works
in Ten Selected Countries, which estimated US losses in those countries, in-
cluding the Republic of Korea, at $1.3 billion annually (IIPA 1985, i).2
Partly in response to this report and complaints from pharmaceutical mak-
ers, chemical companies, and the MPAA, the US government launched
a section 301 case against the Republic of Korea in September 1985. After
bilateral negotiations, the two countries reached an agreement in July
1986. Korea agreed to strengthen its copyright law and enforcement as
well as to protect software and introduce product patents for pharmaceu-
ticals and chemicals.” It also agreed to protect the trademarks of foreign
firms and to give extensions to agricultural chemical patents. Jayashree
Watal, a TRIPS negotiator for India, notes, “US trade negotiators, thus,
achieved their first major victory on strengthening the protection of IPRs
in a developing country using the threat of sanctions” (Watal 2001, 19).
One negotiator calls the bilateral IP agreement between the US and Korea
a model for TRIPS.

Getting IP on the Uruguay Round Agenda

The Uruguay Round of GATT talks began under economic conditions
substantially different from those when the Tokyo Round was completed.
One obvious change was the large US merchandise trade deficit, which
had grown dramatically since the late 1970s. In the face of West German
and Japanese trade surpluses, many US government officials began to
agitate for a new round of GATT talks to level the playing field. The no-
tion of making a major push to include IP in the round was evolving at
the same time.

Pfizer chairman Edmund Pratt and IBM chairman John Opel were in-
strumental in arguing that intellectual property should be included on the
Uruguay Round agenda. Both executives served on the President’s Advi-
sory Committee on Trade Negotiations (ACTN) during the Carter and

28. Founded in 1984, the IIPA originally comprised five trade associations: the Motion Pic-
ture Association of America, the Recording Industry Association of America, the National
Music Publishers” Association, the American Film Marketing Association, and the American
Association of Publishers.

29. The other nine countries included in the study were Singapore, Taiwan, Indonesia,
Philippines, Malaysia, Thailand, Brazil, Egypt, and Nigeria.

30. Some countries issued patents for the process of making a drug, and not for the product—
the drug itself. Critics said that if only process patents were issued, companies could legally
copy drugs by arguing they were using a different manufacturing process.
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Reagan administrations, Pratt as the committee’s chair and Opel as head
of the IP task force.3! “Both of them,” according to one US TRIPS negotia-
tor, “had problems with piracy and theft of their IP and they decided to
get intellectual property into the trade venue where you had some teeth
in the enforcement mechanism.” Pratt and Opel displayed enthusiasm for
the political process as well as the issues. As one of Pratt’s colleagues re-
calls, “He liked Washington and he liked politics, as opposed to some
chief executives who will do it, but only reluctantly. He loved the Wash-
ington world.” “Pratt and Opel,” remarks a US negotiator, “basically en-
gineered, pushed, and cajoled the government into including IP as one of
the topics for the negotiation.”

In 1985, USTR Clayton Yeutter created the position of assistant USTR
for international investment and intellectual property, a job filled by Har-
vey Bale. Working with Bale and Yeutter, Pfizer and IBM employees de-
veloped a position paper directed at White House staff; it prompted a
presidential statement on the importance of intellectual property to the
United States (Santoro 1992, 9).

As the former CEO of the maker of Yale locks, Commerce Secretary
Malcolm Baldrige also had an interest in intellectual property; patents
had been important to his company’s business. After meeting with repre-
sentatives of the motion picture, publishing, software, and recording in-
dustries in the summer of 1984, Baldrige committed to improve protection
for US IP both at home and abroad. His commitment was translated into
a major initiative under which two Commerce Department agencies, the
International Trade Administration (ITA) and the USPTO, joined forces to
combat the problem (Hill 1985, 4).

In addition, Baldrige established an intellectual property subcommittee
of the Cabinet Council on Commerce and Trade and expressed interest in
moving IP into a venue where the United States could exercise greater
leadership. Gerald Mossinghoff, who became the chair of the IP cabinet
council subcommittee, recalls: “There was a consensus that we would
move the main push for multilateral intellectual property out of the
WIPO, where typical UN procedures apply, into the GATT where we were
accustomed to negotiating from a position of strength.” Around the same
time, Jacques Gorlin, a trade expert and consultant to IBM, wrote a paper
described by one observer as “the first intellectual articulation of having
broader IP standards plus an enforcement text in the GATT agreement.”3?

But not all US government and business interests wholeheartedly sup-
ported the idea of including a broad discussion of IPRs in the GATT.
Many of the copyright-based industries were apprehensive. Protection for

31. The ACTN was created by Congress in 1974; Pratt was appointed by President Carter in
1979.

32. Jacques Gorlin’s 1985 paper for IBM was titled “A Trade-Based Approach for the Inter-
national Copyright Protection for Computer Software.”
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movies, recordings, and books was already fairly strong in the interna-
tional arena, thanks to the Berne Convention.3® Copyright industries were
therefore concerned that they might lose ground if IP was brought into the
GATT. Eric Smith, president of the IIPA, explains:

Early on in 1985, when Jacques Gorlin wrote his paper for IBM, we were very
wary of it. In 1985 and 1986, we had just begun the process of using the section
301 action. A 301 action had been brought against Korea and there was a lot of
movement by the US government to improve protection on a bilateral basis. We
were beginning to have very significant success. At that point, Singapore, Taiwan,
Korea, and Indonesia—big pirate countries where we had no protection for copy-
rights—were beginning to move toward protecting US copyrights. . . . Of course,
at this point the international standard in protection was the Berne Convention.
The Berne Convention was accepted by everyone, even though the United States
was not a member. We got Berne-level protection because the whole principle of
the convention was national treatment. The bilateral mechanism was working
very well and it looked like it would continue to work as well or even better than
we had ever thought. So placing copyright standards into a trade negotiation,
which is characterized by splitting the difference at the end of the day, now that
made everybody nervous as hell.3

Some US government officials believed that the struggle should focus
less on bringing IP into the GATT talks and more on getting the United
States to agree to the principle of national treatment and sign on to the
Berne Convention. Such an act, they maintained, would give the United
States a better platform from which to argue that other countries should
improve their copyright protection.

The Proponents Organize

USTR Clayton Yeutter advised IBM’s John Opel and Pfizer’s Edmund
Pratt to seek business allies in other industrialized countries to help over-
come resistance to including IP in the GATT (Santoro 1992, 10). “We told
them government couldn’t do this alone,” recalls one former trade official:

We had to get business support in Europe and Japan to make this happen. So we
would need them to get their European counterparts to go to their governments
and say, “We want this.” Japanese and Europeans—the Europeans particularly—
are very conservative. . . . The US government over the years has tended to look
at these issues in a business way: “We have a problem here, let’s solve it.” The Eu-
ropean approach is more traditional. Their view is, “We have a problem here, but
maybe there is no solution. The Indians and the Brazilians and the Argentineans,
they’re going to oppose all this and they outnumber us. It’s only going to create a
lot of friction. Besides we have a lot of other unfinished business.” While the
United States tends to bite off more than it can chew . . . the Europeans hardly
want to bite off anything.

33. Although the United States was not a member of the Berne Convention until 1988, US
companies benefited from its concept of national treatment.

34. Unless otherwise noted, all quotes from Eric Smith are from an October 1997 interview
with Charan Devereaux.
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In March 1986, Pratt and Opel founded the Intellectual Property Com-
mittee (IPC), a group of 13 CEOs committed to moving intellectual prop-
erty onto the GATT agenda.®® Jacques Gorlin, consultant to IBM and the IP
taskforce of the President’s Advisory Committee on Trade Negotiations,
was hired to lead and staff the organization. “Our first task,” Gorlin re-
calls, “was to go to Europe and Japan and work with the private sector
within those countries to get them to put pressure on their trade min-
istries.”3¢ From June through August of 1986, IPC representatives traveled
to Tokyo, Bonn, London, Paris, Brussels, and Copenhagen to make their
case. Ultimately, the IPC formed a tripartite coalition with the European
Union of Industrial and Employers’ Confederations (UNICE, or Union des
Industries de la Communauté européenne) and the Keidanren, a power-
ful private federation of economic organizations in Japan. These groups
worked to convince their governments that intellectual property should be
on the agenda for the GATT talks. Pratt noted that the joint action by US,
European, and Japanese business groups was a significant breakthrough
in the involvement of the international business community in trade ne-
gotiations (quoted in Drahos 1995, 13; cited in Sell 2003, 106).

Representatives of the IPC also traveled to Geneva to meet with officials
at WIPO. The UN agency was run by Arpad Bogsch, who had been the US
representative to the Paris and Berne Conventions in 1962 and had orga-
nized the conference that established WIPO in 1967 (he retired from
WIPO in 1997). The organization was born and built from his vision.?”
Some intellectual property industries were dissatisfied with WIPO, view-
ing the protection offered by the regime it administered as insufficient.
Enyart characterizes WIPO as “like many other UN agencies, kind of
taken over by the developing countries”; it “spent enormous amounts of
time talking about how everybody ought to have technology for free and
governments were going to give it to everybody. Notwithstanding the fact
that governments own no IP to speak of.” (Other observers object to this
characterization of WIPO, recognizing its value as a technical body.) The
IPC nevertheless hoped to gain WIPO'’s support for including IP in the
GATT talks. As Enyart tells it, Bogsch “invited us up to his penthouse
overlooking Lake Geneva”:

35. The IPC’s 13 member companies were Pfizer, IBM, Merck, General Electric, Dupont,
Warner Communications, Hewlett-Packard, Bristol-Myers, FMC, General Motors, Johnson
& Johnson, Monsanto, and Rockwell International.

36. Unless otherwise noted, all quotes from Jacques Gorlin are from a September 1997 in-
terview with Charan Devereaux.

37. Ryan notes that WIPO'’s story of institution-building leadership by one person is
matched in the history of international governmental organizations only at the GATT and
the International Labor Organization (ILO). Eric Wyndham White at the GATT and David
Morse at the ILO each served as director-general for some 20 years beginning in 1948 (Ryan
1998, 127).
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He fed us a multicourse lunch from his private dining room. It was concluded
with cognac and cigars. . .. Finally, we said to him, “Look, Mr. Bogsch, we have
found WIPO to be not constructive in the protection of IP and we are going to do
something about it. You are either going to help out or we are going to go right
around you.” And he said, “Well, you can’t do that, we are the only authorized or-
ganization.” And we said, “Well, we are going to do it. You've got your choice;
you either get on board or get left in the dust.” . . . It turned out, when the nego-
tiations started in GATT, Mr. Bogsch became very friendly and said that there was
a great deal of expertise in WIPO and how there ought to be a huge role for WIPO
in the TRIPS agreement. You will notice that the TRIPS agreement has a reason-
ably weak consultative role for WIPO.

Within the US government, Assistant USTR Bale became the point man
for getting IP into the GATT talks. Bale and his colleague Emery Simon
established an interagency process to promote a consensus for bringing the
issue to the Uruguay Round. According to Simon, “It was not an easy
process.” The two also worked to convince America’s major trading part-
ners to support the inclusion of IP on the agenda. Discussion at that point
focused not on details, specific industries, or standards, but just on the idea
that the negotiation should take place. Although they worked closely with
the IPC, Simon makes clear that “we were really doing two different jobs.”

In the spring of 1986, six months before the Uruguay meeting, Bale met
in Canada with the Friends of Intellectual Property, a group he organized.
He recalls the government representatives from Europe, Japan, Australia,
and Canada who gathered to discuss the issues displaying “a lot of cu-
riosity, but not a lot of immediate support.”3® Soon thereafter Bale met
with the GATT Secretariat to discuss the possibility of including IP in the
Uruguay Round. According to Bale,

The reaction of the GATT Secretariat was, “Well, maybe there’s a chance for coun-
terfeiting to be addressed, but not other issues”—not copyright, not patents, not
trade secrets. Their perception was that there was too much opposition coming
from developing countries. There was too much of a North-South issue.

The North-South Issue

Some developing countries did not agree that intellectual property should
be protected like any other property. Technological innovation was not
universally seen as a private capital good; many saw it as a public good
that could be used to protect health or promote economic development.
Indira Gandhi, for example, told the World Health Assembly in May 1982
that “the idea of a better ordered world is one in which medical discover-

38. Unless otherwise noted, all quotes from Harvey Bale are from a 1997 interview with
Charan Devereaux. Bale worked at USTR from 1975 until 1987, when he became interna-
tional trade manager at Hewlett-Packard; he became senior vice president international for
the US Pharmaceutical Manufacturers Association (PMA, later renamed PhRMA) in 1989. In
1997, Bale became director-general of the International Federation of Pharmaceutical Manu-
facturers Associations (IFPMA).
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ies will be free of all patents and there will be no profiteering from life and
death” (quoted in Siebeck et al. 1990, as cited in Chaudhry and Walsh
1995, 88). Some developing countries viewed patents as a significant ob-
stacle to technology transfer and believed managing and controlling
patents to be key to development policy.

Developing countries that resisted the inclusion of IP in trade negotia-
tions also cited the importance of protecting indigenous industries and
controlling prices. Stronger IP protection was seen by many of these coun-
tries as a vehicle enabling foreign multinationals to exercise monopoly
power and excessive control over technology, thereby forcing many do-
mestic companies out of business and inflating prices. Finally, many de-
veloping countries argued that the Uruguay Round was not the appro-
priate venue for agreements on intellectual property. India was a strong
proponent of this view, holding that IP was not “trade-related” and,
hence, did not belong in the GATT structure. Inasmuch as GATT’s man-
date extended only to trade in tangible goods, IPR issues should continue
to be addressed in the WIPO.

Nevertheless, some observers suggest that developing countries did not
believe intellectual property to be the most threatening issue under con-
sideration for the Uruguay Round. In the lead-up to Punta del Este, three
so-called new issues were discussed: services, investment, and intellectual
property. “On the developing countries’ side, I think they were more fo-
cused on the services onslaught than the TRIPS onslaught,” says former
GATT Secretariat staff member Arvind Subramanian. “They were really,
really opposed to liberalization of services. Some would say that the de-
veloping countries made a strategic mistake: they expended a lot of nego-
tiating coinage trying to resist services and kind of overlooked TRIPS.”

A Decisive Moment

Right up to the GATT ministerial meeting in Punta del Este, the status of
IP remained uncertain. Inclusion of intellectual property rights had been
considered from the outset by the Preparatory Committee, established in
November 1985 to discuss the next round of GATT negotiations. The com-
mittee’s debates intensified through 1986; the United States raised the
stakes by proposing that IPRs be covered in general rather than only in re-
lation to trade in counterfeit goods. A group of 10 countries led by Brazil
and India took a hard-line stance against the US position.* Even within
the European Community, some believed that GATT was not an appro-
priate venue for IP; they feared that the complicated issue would overload
the system, jeopardizing the whole negotiation. At the final preparatory
meeting, Commerce Secretary Baldrige declared that President Reagan

39. The other eight countries were Argentina, Cuba, Egypt, Nicaragua, Nigeria, Peru, Tan-
zania, and Yugoslavia.
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wanted intellectual property in the talks, and implied that the US would
not move forward without it.

Baldrige and Agriculture Secretary Richard Lyng accompanied USTR
Clayton Yeutter to the GATT ministerial meeting where Yeutter declared
he would walk out of the talks unless four key US priorities were on the
agenda for the new round. “We regard the issues of agriculture, services,
investment and intellectual property as critical to the future of all GATT
members,” Yeutter said. “We cannot envision nor agree to comprehensive
new trade negotiations that do not include these four issues on the
agenda.”40 Pfizer’s Edmund Pratt, who also attended the ministerial,
noted that if the business community “doesn’t get most of the new issues,
our enthusiasm for the new round will go down substantially.”4! In the
end, intellectual property was included in the September 1986 Punta del
Este statement that launched the Uruguay Round—but the battle had just
begun. “We wanted to get it on the agenda, get a foot in the door, but no-
body knew where it was going to go from there,” notes Bale. “Nobody
had a clue what this agreement was going to look like.”

The TRIPS Negotiations
The First Two Years

The TRIPS group, chaired by Lars Anell from Sweden, was one of 15 ne-
gotiating groups in the Uruguay Round of GATT. However, the presence
of IPRs in the Uruguay Round process did not imply that there was any
sort of international consensus on the issue, or even a mandate for broad
discussion. The language of the ministerial declaration establishing the
negotiation objective for IP, written by the Swiss and Colombian ambas-
sadors, was somewhat ambiguous and general:

In order to reduce the distortions and impediments to international trade, and tak-
ing into account the need to promote effective and adequate protection of intel-
lectual property rights, and to ensure that measures and procedures to enforce in-
tellectual property rights do not themselves become barriers to legitimate trade,
the negotiation shall aim to clarify GATT provisions and elaborate as appropriate
new rules and disciplines. Negotiations shall aim to develop a multilateral frame-
work of principles, rules, and disciplines dealing with international trade in coun-
terfeit goods, taking into account work already undertaken in the GATT.

These negotiations shall be without prejudice to other complementary initia-
tives that may be taken in the WIPO and elsewhere to deal with these matters.*?

40. Yeutter quoted in Mary Beth Franklin, “Protectionism Would Result in ‘Suicidal” Trade
War,” United Press International, September 15, 1986.

41. Pratt quoted in Clyde H. Farnsworth, “US Rejects a European Trade Move,” The New
York Times, September 15, 1986, D10.

42. “Trade-Related Aspects of Intellectual Property Rights, Including Trade in Counterfeit
Goods,” in WTO/GATT Ministerial Declaration on the Uruguay Round (Declaration of 20 Sep-
tember 1986), www.jus.uio.no.
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Many developing countries understood the Punta del Este statement as
limiting treatment of IP to the problem of trade in counterfeit goods, not
as opening the negotiations to set global standards of protection for IPRs,
raise the levels of such protection, or strengthen enforcement procedures.
India and Brazil were among those resisting the notion that the statement
should lead to a discussion of whether their own national legal systems
offered foreign suppliers adequate IP protection.

Progress in the intellectual property group was consequently slow.
With the United States emphasizing the need to set standards of protec-
tion and developing countries focused on having access to new technolo-
gies and balancing the interests of IPR owners and users, few points of
agreement emerged. “The first two years was a depressingly familiar as-
sertion and reassertion of everyone’s positions,” recalls Subramanian. US
negotiator Mike Kirk concurs:

The first two years were almost exclusively, to use the phrase of one of the guys
involved, a Kabuki dance where we just talked in generalities. We would lob prin-
ciples at the South and they would either sit there and ignore them or occasion-
ally lob an idea back at us. But there was no real discussion. And since you're talk-
ing in the context of a trade negotiation, you've got primarily trade negotiators
present, many of whom didn’t have the foggiest idea of what the intellectual prop-
erty issues were all about. . . . So you had this general discussion that went on for
a couple of years as people became educated on what IP was.*3

Many echoed Kirk’s conclusion that participants’ general lack of expe-
rience in IP slowed the negotiation process. The US team, in contrast,
drew on a variety of federal agencies and included intellectual property
experts as well as trade negotiators. Gorlin, the head of the IPC, empha-
sizes that difference:

One of the things that the United States was very good about, which other coun-
tries were not, was the relationship between the Patent Office, the Copyright
Office, and the USTR. USTR was the leader in the round because it was a GATT
case. But the relationship between Mike Kirk at the Patent and Trade Office and
Emery Simon and others who did IP at USTR was tremendous, a model relation-
ship. It was especially good when Mike Kirk was there the last couple years. In
some countries, the patent people weren’t brought in by the trade people. But
in the United States, it worked beautifully.

The US negotiating team attempted to make some progress. “We set up
a negotiating group, including mostly the OECD [Organization for Eco-
nomic Cooperation and Development] countries, and went through a
substantive review of standards,” recalls Mike Hathaway, the lead US ne-
gotiator until 1989. But despite these efforts, the first couple of years of the
TRIPS talks were dominated by the North-South debate. Hathaway adds,

43. Unless otherwise noted, all quotes from Mike Kirk are from a September 1997 interview
with Charan Devereaux.
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We certainly had fun for two years, beating down arguments made by India. For
example, patented products made up only 3 percent of all medicinals. The differ-
ence between the price a pharmaceutical pirate would charge and a legitimate
producer would charge was at most around 15 percent. The pirates pretty much
charged the same amount as the legitimate products; it was really the market, the
ability to pay, that set the price. The difference to the consumer in terms of cost
was almost nil, and think of the difference in what you get from a legitimate pro-
ducer in terms of education, care, and reliability of product. No one could defend
the existence of counterfeit birth control pills that were on the market. The ad-
vantages to the consumer of protecting legitimate products were really quite good
even if you didn’t count the biggest advantage, the market incentive to produce
cures for illnesses.

The IPC founded by IBM and Pfizer was active during this period. Ac-
cording to Gorlin, preoccupation with the North-South debate blocked
any “substantive negotiation . . . , so we took advantage of those two
years.” In November 1986, IPC IP specialists met with their counterparts
at the Keidanren in Japan and UNICE in Brussels to begin drafting a
framework for the round. Gorlin explains, “We basically wanted to come
up with a book that said, ‘ This is what we want.””

From the IPC’s perspective, it was important that industry articulate
the minimum acceptable standards for intellectual property protection.
IPC representatives believed that the most relevant expertise on intellec-
tual property was found in industry, where experts understood how any
proposed standards would actually function. “You can be the top patent
attorney with a tremendous amount of international experience in the
Patent and Trademark Office,” Gorlin maintains, “but if that is the only
experience you've had, you will really not know the effect different laws
and language will have on your ability to enforce a patent. So we basically
said, ‘Look, it is only the private-sector IP specialists who really know
what types of minimum standards will help us.””

Owing to their different IP systems, the Americans, Japanese, and Eu-
ropeans did not always agree on what the minimum standards were. In-
stead of attempting to negotiate treaty language, industry officials tried to
identify what baseline characteristics their patent, copyright, and trade-
mark regimes shared. “For example,” explains Gorlin, “we didn’t say, in
terms of patents, that it had to be a first-to-file system as opposed to a
first-to-invent system. We just said that every country has to have a sys-
tem for giving a patent.” Such compromises were not always straightfor-
ward, however. He elaborates:

The negotiation of that basic framework was tough. We spent long hours. But we
shared the same objective of trying to come up with an agreed text. In some areas,
the biggest problems the Europeans and the Japanese had were not necessarily
with the developing countries, but with the United States because we were their
largest market. For example, the Japanese were very concerned about changing
the US market because of all the Japanese electronic industries that were basically
only exporting to the United States. So there were tensions. There were certain
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things we had to change and that we recommended. I mean, we were not gov-
ernment; we were industry. But our thrust was to create a set of minimum stan-
dards that would reflect the level of IP protection in those countries that had good
IP protection.

The IPC also sought support from and consensus with US trade groups.
While UNICE and the Keidanren represented all the employer industries
in Europe and Japan respectively, the IPC represented only 13 companies.
It therefore arranged meetings every six to nine months with industry as-
sociations; 30 to 40 would review drafts of recent work. Eric Smith, who
represented the copyright industries through the IIPA, was invited to help
develop the basic framework. He recalls that “the IPC people were pretty
great. They welcomed us and they knew that we had the constituency
that could help sell TRIPS in the United States and they didn’t. So they
invited us.”

Completed in June 1988, the 100-page IPC report detailed minimum
standards for an acceptable TRIPS agreement. It was viewed as the prod-
uct of a unique collaboration among the US, European, and Japanese busi-
ness communities. Hewlett-Packard president and CEO John A. Young
characterized the undertaking as “unprecedented],] . . . the first time that
the international business community has jointly developed a document
of this magnitude and such substantive detail for presentation to our gov-
ernment negotiators.”#* Delivered to the US negotiators, the document
contributed significantly to the final agreement. According to one nego-
tiator, “There were really two prototypes for what eventually became the
TRIPS agreement. One was the IPC’s basic framework and the other was
a bilateral agreement the United States negotiated with Korea in the sum-
mer of 1986.”

While the US government was interested in the coalition’s position,
other countries were not so receptive. Pfizer general counsel Lou Clemente
remarked, “The European governments were less willing to adopt these
views. Instead, they chose to emphasize the differences between the
United States and Europe. The Japanese government was even less re-
sponsive to the document. In the Japanese culture there is a much different
relationship between government and business. In Japan, it is the govern-
ment which decides what is best for Japan and for Japanese business”
(quoted in Santoro 1992, 12).

As the TRIPS effort continued, new trade legislation was passed by
Congress that further strengthened the United States’ ability to apply
pressure on countries that denied IP protection to US firms. The 1988 Om-
nibus Trade and Competitiveness Act included a provision known as
“Special 301,” which required the USTR to submit an annual report to
Congress identifying nations that denied adequate protection for IPR or
that denied fair and equitable market access to US IPR holders—and to re-

44. IPC press release, June 14, 1988; quoted in Santoro (1992, 12).
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taliate more quickly. The most serious violators were designated “Priority
Foreign Countries”; other countries, placed on a “Priority Watch List,”
were subject to bilateral negotiations, while nations that merely required
monitoring were put on a “Watch List.”

The brainchild of TRIPS negotiator Mike Hathaway, Special 301 pro-
voked great resentment among US trading partners and was denounced
internationally. Yet from the perspective of US industry and many in Con-
gress, threats of action under Special 301 succeeded in encouraging many
countries to begin strengthening their intellectual property laws. In 1989,
25 countries were cited under Special 301, with Brazil, India, South Korea,
Mexico, China, Saudi Arabia, Taiwan, and Thailand placed on the Prior-
ity Watch List. Brazil and India warned that US actions under 301 threat-
ened the Uruguay Round and violated the GATT.

Under the 301 initiatives, USTR investigated Brazil’s computer soft-
ware protection and pharmaceutical patents. In response, Brazil created
software copyright protection in its Software Law of 1987. But when the
Brazilian government showed no commitment to increase process and
patent protection for drugs, the United States increased tariffs to 100 per-
cent on Brazilian exports of certain paper products, consumer electronics,
and pharmaceutical products, affecting trade worth about $39 million.
The tariff increases, which took effect October 1988, virtually prohibited
Brazil from exporting these products to the US market during 1989 and
the first half of 1990.% In its written submission to the TRIPS negotiating
group in October 1988, Brazil argued that the group had a mandate to dis-
cuss “rigid and excessive protection of IPRs” (Watal 2001, 25).

In the end, the United States backed down from its section 301 retalia-
tion when Brazil filed a complaint under the GATT. Following assurances
by Brazil’s president that patent protection would be extended to phar-
maceutical products, USTR Carla Hills rescinded the tariffs (Brazil’s legis-
lation was not enacted until 1996). According to a former USTR official,
Hills “didn’t want to be found in violation of the GATT. When she re-
scinded the tariffs the Brazilians withdrew their complaint.”

The Mid-Term Review and Beyond

At the December 1988 Uruguay Round midterm review in Montreal,
TRIPS remained among the problem groups, unable to arrive at a consen-
sus for the framework of the talks. Mike Kirk recalls, “We were not ready
for the midterm review, but it was a nice wake-up call. It told everybody,
‘Okay, if we're going to achieve anything we’ve got to get a little bit more
focused; we’ve got to come to grips with the issues a little bit better.” ” De-
veloping countries continued to block any discussion of substantive stan-
dards. In addition, Europe’s official position was “far, far behind that of
the United States,” according to one US observer, who suggested that the

45. USTR, “Report to Congress on Section 301 Developments, January 1995-June 1996.”
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Europeans “were much more willing to provide exemptions that would
have allowed India and Brazil to, in effect, gut any IPR obligations.”46

The deadlock over TRIPS was finally broken in April 1989 at the Trade
Negotiations Committee meeting in Geneva. “After April,” according to
Kirk, “we really got it together and started moving forward.” Several US
observers gave credit to the Association of Southeast Asian Nations for
moving the talks along (at that time, ASEAN comprised Brunei Darus-
salam, Indonesia, Malaysia, the Philippines, Singapore, and Thailand).
Former assistant USTR Bale explains, “The ASEAN countries were kind
of middle-ground mediators. . . . India and Brazil were the most strenu-
ous in their opposition to TRIPS, followed by Egypt and Pakistan. I'd say
those were the four major opponents to the issue. But other countries that
were far more interested in trade organization, like the ASEAN countries,
felt it was essential that the United States have its way on TRIPS.” Devel-
oping countries agreed to lift their block; India and Brazil were the last
holdouts.*” The negotiation objectives were clarified and the issues of ad-
equate IPR standards and their enforcement were specifically identified
as part of the talks. It was also agreed that the negotiations would take the
developmental and technological concerns of developing countries into
account. At last, US negotiators sighed, there was a framework for the
TRIPS negotiations.

Why did developing countries agree to broaden the discussion? A num-
ber of observers believe that some nations were willing to trade support of
TRIPS for improved access to industrial markets in agriculture, textiles,
and light manufacturing products. “A negotiator from Argentina said that
they didn’t give a damn what was in the IP code as long as they got what
they wanted in agriculture,” notes Enyart. “Which shows you that these
nontraditional GATT agreements [like TRIPS] would probably never make
it if they weren’t carried in a wider negotiation.” As Simon puts it:

One of the reasons why people try to get these issues onto the trade agenda is be-
cause there are cross-sectoral trade-offs. If you are negotiating on IP with Brazil
and you say to the Brazilian, “If you don’t protect US software, we won’t protect
Brazilian software in the United States,” that is a meaningless threat. However, if
you say to the Brazilians, “If you don’t protect US software then we won't let you
export coffee to the United States,” then that is a meaningful threat. The big break
after the midterm review was a much clearer engagement on agricultural issues.
Developing countries in general wanted substantial liberalization on agricultural
exports. So, suddenly, they had more of a stake in these negotiations. For us, the
IP agenda was one of our big stakes. So, in return for being more forthcoming on
agriculture, which really took another four and a half years, we got some greater
forthcomingness on IP.

46. For example, European proposals excluded patents on plant and animal varieties and on
biological processes for producing plants and animals.

47. India resisted until September 12, 1989, “when it announced it had accepted in principle
the international enforcement of trade-related IP rights within the Uruguay Round context”
(Sell 2003, 109).
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The Uruguay Round agreement reduced agricultural tariffs and agricul-
tural subsidies.* In addition, the Uruguay Round agreement phased out
the MFA. Since 1974, the MFA had permitted discriminatory use of textile
quotas, mostly applied by developed countries to products from develop-
ing countries (India also maintained high barriers under the MFA). Those
expected to gain most from the MFA phaseout were low-income countries
in South Asia as well as Hong Kong, South Korea, Taiwan, Singapore,
and China (at the time, not a GATT member). Observers note that one of
the key underlying bargains of the Uruguay Round was the acceptance of
TRIPS by some developing countries in exchange for the end of such quo-
tas. It was “a TRIPS-for-MFA deal,” says one source.*’

In addition to being attracted by the carrot of lower tariffs in textiles
and agriculture, some developing countries threatened by the stick of sec-
tion 301 saw TRIPS as the lesser of two evils. Under TRIPS, intellectual
property conflicts would be subject to the WTO dispute settlement ma-
chinery. Though they strongly disliked “cross-sanctions”—reprisals on
goods trade for breaches of TRIPS—developing countries found the
prospect of answering exclusively to the United States even less appeal-
ing. In addition, many Latin American countries, including Chile and
Mexico, were already strengthening their IP protections. Though these
nations continued to hold their earlier positions on TRIPS, they were de-
scribed as displaying a “marked lack of fervor” in pursuing those objec-
tives (Watal 2001, 31). “Section 301 is really the ghost of this whole Ham-
let story,” according to Subramanian, “because it turned out to be key in
shaping the eventual outcome. It had a huge influence in terms of chang-
ing developing countries’ position on intellectual property.”

Some developing countries also recognized that certain multinational
companies increasingly viewed IP protection as decisive in attracting for-
eign investment. Providing IPRs had become one more way to vie for
foreign capital in a competitive world. More generally, many developing
countries, believing the GATT to be their best defense against stronger na-
tions, viewed IP protection as the price they had to pay for the success of

48. Some argued that these changes would improve market access for developing countries,
though others maintained that such benefits were overstated. Agricultural tariffs were re-
duced by an average of 36 percent in developed countries and 24 percent in developing
countries. Because agricultural tariffs were to be reduced by 36 percent overall, developed
countries could reduce tariffs in some areas while maintaining significant protections in
other sectors.

49. Later, however, developing countries would be frustrated by the implementation pro-
cess of the textiles deal. The MFA phaseout was “backloaded,” meaning almost half of the
textile products in question would not be liberalized until the very end of the 10-year im-
plementation period. Many countries also worried that when textile quotas were eliminated,
they would be replaced with other barriers.

64 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



the Uruguay Round. “There was a systemic issue at stake,” Subramanian
explains, “a real fear that if they didn’t agree to intellectual property, the
US would turn away from the Uruguay Round and that was not in the in-
terest of developing countries.”

A Landmark

The break in the deadlock led to a flood of substantive proposals.”” In
general, submissions from developing countries favored looser standards
and enforcement. The question of where to lodge the TRIPS agreement—
in the GATT or in WIPO, as developing countries favored—also remained
open. Jayashree Watal, then a negotiator for India, notes, “In retrospect, it
appears that some developing countries paid more attention to this aspect
than to taking coordinated positions on substantive norms and standards
of IPRs” (Watal 2001, 28).51

Perhaps the most important proposal came from the Europeans, whose
draft TRIPS agreement was forwarded in 1990. Subramanian calls it “a
landmark in the process. . . . For some time, TRIPS had been seen as an ex-
clusively US-led initiative. But when the EC tabled [i.e., submitted] its
proposal, that signaled a change in the European position from one of
being mildly in favor of an IP agreement to one that was almost as strong
as that of the US. It changed the balance of power.”

The Europeans had strategic as well as commercial reasons for becom-
ing more assertive about pursuing TRIPS. Looking ahead to the final
Uruguay Round agreement, the negotiators knew that changes in Euro-
pean agricultural policy were inevitable. In all likelihood, these changes
would be most unappealing to France. The Europeans pushed for intel-
lectual property rules related to geographical indications on wine as one
method of satisfying the French, and thereby helping to sell the agree-
ment as a whole.

As the negotiations moved through 1990, their focus shifted to dis-
agreements between the countries that largely controlled IP. One negotia-
tor recalls, “Increasingly it became a North-North debate, and everybody
else was going along for the ride.”

50. Legal drafts were submitted by the European Community, Argentina, Brazil, Chile,
China, Colombia, Cuba, Egypt, India, Japan, Nigeria, Pakistan, Peru, Switzerland, Tanzania,
the United States, Uruguay, and Zimbabwe.

51. Watal notes that the written submissions of Korea, Peru, and Brazil argued for a balance
between the rights and obligations of IPR owners. In addition, Korea made a case for liberal
compulsory licensing of patents. India argued that patents were linked to critical develop-
mental priorities such as “food production, poverty alleviation, nutrition, health care, and
disease prevention” (Watal 2001, 29).
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Negotiating Standards

Once a framework had been established for the negotiations, a variety of
contentious issues needed to be resolved. Six of the differences between
the United States, the European Community, and Japan were paramount.

Geographical Indications. The European Community and Switzerland
wanted strong protection for geographical indications that “identify a
good as originating in the territory of a Member, or a region or a locality
in that territory, where a given quality, reputation or other characteristic
of the good is essentially attributable to its geographical origin” (GATT,
Article XXII). For example, such protection would apply to wines associ-
ated with specific regions, preventing US wineries from naming their
products champagne, bordeaux, chablis, and so forth.

Patents. Disagreements continued about exceptions to patentable sub-
ject matter. For example, should plant and animal varieties be patented?
Another area of dispute was the basis on which patents were awarded.
While other countries used a first-to-file system, the United States granted
patents to the first to invent a product—but insisted that foreign inventors
seeking patents in the United States be the first to file. Therefore, it was
possible for a US patent to be awarded to a US applicant rather than a for-
eign applicant who actually made the invention first.

Pharmaceuticals. In addition to ensuring protection for pharmaceutical
patents more generally, the US pharmaceutical industry was especially in-
terested in limiting compulsory licensing that could force patent owners
to license their technologies to local domestic producers. The industry
also wanted “pipeline” protection—that is, patent protection for pharma-
ceuticals that were in the research pipeline but not yet on the market.

Software. The United States wanted to accord software the same copy-
right protection as literary works, but the Japanese resisted.

Moral Rights. Europeans supported the inclusion of moral rights, which
would protect an author’s work by preventing others from claiming au-
thorship of it or making deforming changes to it. US copyright law did
not recognize moral rights.

Rental Rights. The US recording industry wanted to prohibit commercial
rental of recorded works. In 1989, IIPA president Eric Smith drafted a pre-
liminary 301 petition against Japan regarding the approximately 7,000 Jap-
anese rental shops from which consumers could rent and then copy CDs.

One challenge in negotiating such issues was what one participant de-
scribes as “the all-or-nothing” nature of IP. “You can’t split the difference,”
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he explains. “It’s not like you can have half of an exclusive right. You either
have an exclusive right, or you don’t.” Most trade negotiators were accus-
tomed to a more traditional system in which a middle ground could be ne-
gotiated and deals could be cut relatively quickly. “You go into a smoke-
filled room with about 25 other countries and hammer out the deal, then
you walk out, the white smoke lifts, and that’s it. But you can’t do that in
IP. . .. TRIPS just did not fit the old paradigm.”

Another problem with the negotiations, from the US perspective, was
the perceived unwillingness of the Europeans to spend any political cap-
ital. During the TRIPS negotiations, one American recalls, “the Europeans
traditionally would cater to and appear to side with the developing coun-
tries on certain issues, knowing the US had a common interest on the pro-
tection of IP and that the US was not going to cave in.” Some observers go
so far as to accuse the Europeans of getting a free ride through TRIPS on
the back of US efforts. Others characterize it differently. According to one,
“the EU negotiators were smarter than the US negotiators. The US goes
for a sledgehammer approach to everything, which has its strengths and
drawbacks. But the Europeans were much more subtle. If you work in the
[European] Commission, which is a hotbed of intrigue, then it is a piece
of cake handling the Americans. If you can manage a Commission process
involving the Italians, the French, the Germans, and the Brits, then you
can manage any negotiation. No problem.”

More than politics and tactics separated the US and European teams.
One difference was the consistency of the players. “This is one of the
things that I think the EC has an advantage in,” according to Kirk.

In the trade directorate there, the folks that were involved in the TRIPS negotia-
tion had been involved in this area for many years, and in the trade talks—the
Tokyo Round, etc. They are still there, the same people. And in the US, there has
almost been a complete turnover in the IP negotiating group. They started out
with Harvey Bale who went to PhARMA, then Mike Hathaway who went into pri-
vate practice, Bruce Wilson who went to the Hill, and then myself who left and
came here [to the American Intellectual Property Law Association]. My concern
about the future, and it’s a serious concern, is that if we ever get into one of these
things again who are you going to turn to? Who was there that really knew? We
don’t structure ourselves very well for this in the United States.

The US and European negotiating teams also approached their interac-
tions with representatives of domestic industry very differently. “In terms
of bringing industry input,” recalls one observer, “the European Com-
mission people were removed from the pressures of lobbying.” EC offi-
cials communicated with representatives of the member states, but paid
little attention to industry. In fact, European industry representatives
often approached the US team in hopes of gaining more influence in the
talks. In contrast, US negotiators met directly with industry representa-
tives. Although these consultations slowed the US team in establishing an
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initial position, says one observer of the process, it enjoyed much better
real-time information from the private sector.

The Talloires Text and the Draft Composite Text

In order to counter the TRIPS proposals put forward by the US, Europe,
and Japan, 14 developing nations created a common text with help from
the UNCTAD Secretariat. The document became known as the Talloires
text, after the picturesque French town where the delegations worked.
Jayashree Watal notes that the Talloires process could have been a chance
for interested developing countries to coordinate positions on each sub-
stantive issue, but because of their lack of technical expertise, time, and co-
ordination, they “lost a crucial opportunity to put forward a more detailed
text.” However, the document did become the basis for negotiating a num-
ber of articles in the final TRIPS agreement (Watal 2001, 31-32).

Continued lack of overall consensus in the TRIPS group led Swedish
ambassador Lars Anell, the group’s chairman, to prepare a draft TRIPS
text with his staff in June 1990. The document was essentially a summary
of the issues and positions under debate. Anell combined the various
legal proposals submitted by the negotiators, including alternate options
in brackets in areas of disagreement.

Using the draft text as a baseline, the TRIPS negotiators followed the
“Green Room” pattern of GATT talks. In the Green Room process, dele-
gates from all the engaged countries face each other across a table to dis-
cuss and exchange texts. For six months, participants whittled away at the
issues, trying to remove as many of the brackets as possible. “That period
was the heart of the negotiating process,” Subramanian remembers. “It
was very technical, but the text was considerably streamlined.” For ex-
ample, many developing countries argued in favor of a rule permitting
parallel imports—bringing goods into a country without the consent of
the rights holder after those goods were placed on the market; the United
States and Europe argued against it. (In the end, negotiators agreed that
the exhaustion of intellectual property rights, the basis for parallel im-
ports, could not be made an issue in any WTO dispute settlement.) The
result of the overall negotiation process was the December 1990 “Draft
Composite Text” presented at the Brussels ministerial meeting.

The Uruguay Round Breaks Down

In December 1990, an impasse between the United States and the Euro-
pean Community over agricultural subsidies brought the entire Uruguay
Round to a halt. At the time of the breakdown, tremendous progress was
being made in TRIPS. “We were sitting there thinking we were doing some
serious negotiating,” recalls Kirk, “and the Argentine ambassador walked
in and whispered in the ear of his negotiator at the table and the guy just
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stood up and said, ‘We are walking out. This whole meeting is over.” And
sure enough, everybody got up and walked out and it was over because
agriculture fell apart.”

In February, Bush administration officials, working through GATT
staff, endeavored to resurrect the failed round. The Americans offered the
Europeans an olive branch by abandoning their most prominent demand
in farm trade policy—that the European Community commit to reduce its
subsidized grain exports by 24 percent over six years.

The Dunkel Draft

When the talks were restarted in early 1991, the TRIPS negotiation process
continued, but little progress was made. Many issues from the year before
remained unresolved, including moral rights, patents, the scope of protec-
tion for computer programs, the length of protection for sound recordings,
trade secrets, dispute settlement, and transition periods for complying
with the agreement. As GATT Director-General Arthur Dunkel explained
at the time, “the reason why the list is essentially unchanged is that there
has been a general reluctance to settle these issues until there is a percep-
tion that the Uruguay Round negotiations as a whole are in their final
lap.”>? Jacques Gorlin remembers, “Since the remaining TRIPS issues were
mostly political and related not only to each other, but also to concessions
being made and received in other negotiating groups, the TRIPS negotia-
tions proceeded at a snail’s pace throughout most of [the] year” (Gorlin
1999, 5). Instead of leaving negotiators to work out language in face-to-face
negotiations, Anell began to propose suggested text to the delegates.

The GATT Secretariat tried to break the continuing deadlocks in the
overall Uruguay Round by presenting a comprehensive “Draft Final Act”
for the entire negotiation in December 1991. The Dunkel Draft, which took
its name from the GATT’s director-general, paved the way for the comple-
tion of the talks. Instead of bracketing areas of disagreement, the Secretariat
staff proposed its own text in consultation with the interested parties. Ac-
cording to longtime observers, this approach was unique in the history of
the GATT, which traditionally had functioned as a kind of legal advising
body to the member states. But the pending issues of agricultural and air-
craft subsidies and of TRIPS, recalls one observer, drove the Secretariat to
“put out a text on its own, which it never really had done before to such an
extent with such controversial areas. It brokered the differences.”

By some accounts, Dunkel had initially expressed doubts about includ-
ing intellectual property on the Uruguay Round agenda, in large part
because he was concerned about its implications for pharmaceuticals in
developing countries. He had spoken publicly about the importance of

52. GATT document MTN.TNC/w/89/Add.1, 8 (dated November 7, 1991); quoted in Gor-
lin (1999, 2).
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access to health care and the right of nations to regulate drug prices. From
the point of view of some in the United States, such positions made him
a tainted interlocutor.

The Dunkel Draft was nevertheless largely supportive of the US IP in-
terests. Some observers believe that Dunkel recognized the GATT could
not afford to lose the backing of companies such as Pfizer and IBM. In the
United States, traditionally trade-bolstering industries such as steel and
automobile manufacture were displaying less enthusiasm for free trade;
the most aggressive support came instead from industries heavily depen-
dent on intellectual property and high technology. Those industries were
also seen as crucial for getting the GATT through Congress.

Others add that Dunkel himself had little to do with the TRIPS agree-
ment draft. On this account, the TRIPS agreement was essentially a version
of the December 1990 TRIPS Draft Composite Text, revised by Anell in
consultation with interested delegations. “It was Lars Anell and his assis-
tant Adrian Otten who sat through all of the negotiations,” one observer
points out. “It was the two of them who created that text. Ultimately they
were working within fairly circumscribed parameters principally to do
with what the negotiations had been all about.” Participants in the TRIPS
negotiations acknowledge that without the Draft Composite Text, there
would have been no substantive TRIPS agreement: “we would have got-
ten little or nothing—just as it happened in investment and services,” in
the words of one. For that reason, several negotiators refer to Lars Anell as
hero of the story, and of the GATT Secretariat (Ryan 1998, 112).

Ultimately, the Dunkel Draft’s TRIPS agreement provided strong IP pro-
tection, but delayed its implementation for developing countries for five to
ten years. US pharmaceutical companies were especially critical of these
transition periods and also criticized the draft because it lacked pipeline
protection for drugs under development. The entertainment industry com-
plained that discriminatory practices in the copyright area were not ex-
plicitly addressed. But observers say these concerns must be put into per-
spective. For example, even longer implementation periods were under
consideration—including a 15-year transition period for pharmaceuticals,
proposed by the European Community and India. US negotiators were
able to reduce that time frame.

The End Game

By December 14, 1993, every item in the Uruguay Round had been de-
cided except for elements of the entertainment industry’s “audiovisual”
issue (i.e., movies, television, and recordings). Stories in the New York
Times, Los Angeles Times, and Washington Post chronicled the “culture war”

being waged between Europe (primarily France) and the United States.
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Differences between French and US filmmakers dated back to the indus-
try’s very beginnings, when the French credited the discovery of the cin-
ema to the Lumiére brothers of Lyons and the Americans to Thomas Edi-
son.53 In this case, Hollywood blasted the French as blatant protectionists,
citing national policies that favored European films and television. The
French accused the United States of cultural imperialism, with President
Mitterand charging that Americans were trying to impose their “totalitar-
ian” dominion over the minds of the world.>* According to Pascal Rogard,
the chief French film industry lobbyist, “French films are the cinema of
creation. American films are products of marketing.”>®

The principal areas of disagreement fell under the purview of TRIPS
and the agreement on trade in services. The French government taxed
blank videocassettes and recorders, giving the proceeds to French film-
makers to compensate them for the illegal copying of their works that
inevitably occurred. The Motion Picture Association of America argued
that under the TRIPS principle of national treatment, US filmmakers
should share in these levies. In the trade in services negotiations, the
United States also pressed for changes in European laws that reserved 51
percent of local television programming for European productions. For
their part, the French sought to make an explicit “cultural exception” part
of the deal.

The US entertainment industry had commitments of support from both
the Bush and Clinton administrations. President George H. W. Bush had
said he would not sign a GATT that exempted audiovisual services from
international trade rules. President Bill Clinton had told 16 top entertain-
ment executives in October 1993 that he would not sign any agreement
in which film, television, and video were “singled out for unacceptable
restrictions.”® The MPAA'’s Jack Valenti threatened to try and block con-
gressional approval of the Uruguay Round if audiovisual services were ex-
empted from the agreement. “I don’t want there to be any ambiguity,” he
said. “If these quotas exist, this is Armageddon time. I'm on the Hill in a
New York minute bringing out every Patriot missile, every F-16 in our ar-
mory, leading whatever legions we can find to oppose this agreement.”>”

53. Roger Cohen, “Aux Armes! France Rallies to Battle Sly and T. Rex,” The New York Times,
January 2, 1994, Section 2, 1.

54. Mitterand quoted in Charles Bremner, “Where Did French Films Go Wrong?” The Times
(London), December 10, 1993, 18.

55. Rogard quoted in Charles Goldsmith and Charles Fleming, “The GATT Challenge—Big
Picture,” The Wall Street Journal Europe, November 23, 1993, 1.

56. Clinton, quoted in Karen Tumulty, “Europe’s US Film Curbs Could Scuttle Trade Talks,”
The Los Angeles Times, December 4, 1993, Al.

57. Bruce Stokes, “Tinseltown Trade Wars,” The National Journal, February 23, 1991.
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Some felt that the US industry’s rhetoric and posturing on these issues
“certainly got the French riled up.” One US official remembers:

The French went to the European Commission and said very strongly, “Over our
dead bodies will you make any concessions in these areas.” I think we would have
been better off if [US entertainment industry representatives] would have just
shut up and sent some of their people to France to see what might be possi-
ble. How do you negotiate with somebody if you've got one of your team sitting
over there across the ocean calling them a bunch of scumbags? It doesn’t lead to
progress, I think.

However, other observers note that the Uruguay Round package was al-
ready a big win for the MPAA, suggesting that Valenti and others decided
to underplay the existing gains in order to bolster their position to de-
mand those concessions they had yet to win.

The Uruguay Round negotiations were coming to a close. Initially, most
countries considered June 1993—the expiration date for the US Congress’s
fast-track authorization—to be the final deadline for the completion of the
GATT talks. A delay in the agreement would subject the Uruguay Round
text to line-by-line scrutiny by US legislators rather than an up-or-down
vote on the trade agreement’s implementing legislation. It was widely
held that such an outcome would doom the compromises reached over six
years of negotiating to a death by a thousand cuts.

But Congress extended fast track, and the new deadline for completion
of the Uruguay Round became midnight on December 15, 1993. USTR
Mickey Kantor and EU negotiator Sir Leon Brittan sat down in Geneva
one last time to hammer out a final agreement. The bottom-line US pro-
posal, issued at 3 A.M., included further intellectual property protection for
the record and movie industries. One by one, aides on both sides dropped
away from the talks, exhausted. Jack Valenti, who also participated in the
negotiations, claims to have gone three days without sleep and one with-
out food. Finally, just before dawn in Geneva (and before midnight in
Washington, DC), Kantor called President Clinton for approval to aban-
don the audiovisual issue in exchange for completing the rest of the global
trade pact. Clinton agreed.

In the end, despite criticisms, the TRIPS Dunkel Draft became part of
the Uruguay Round Final Act with only minor modifications (for exam-
ple, developed countries managed to insert a clause tightening restric-
tions on compulsory licensing for semiconductors as well as protections
for confidential test data). Negotiations closed and the Uruguay Round
Final Act was adopted by the 117 members of GATT in Marrakesh, Mo-
rocco, in April 1994.

The Uruguay Round Final Act delineated the most sweeping changes
to the world trading system since the original 1947 GATT agreement.
Worldwide tariffs were slashed by more than a third and many nontariff
barriers, such as quotas, were reduced as well. The agreement also set up
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a new body called the World Trade Organization to replace the GATT dis-
pute resolution system. Many changes were required to bring US law into
agreement with the terms of the act—changes that had to be approved by
Congress.

Getting the Uruguay Round Agreement (and TRIPS)
Through Congress

After the heated battle in Congress over the North American Free Trade
Agreement (NAFTA), some worried about the prospects for the Uruguay
Round implementing legislation. The erstwhile NAFTA opponents rally-
ing against the Uruguay Round agreements included former presidential
candidates Ross Perot and Patrick J. Buchanan, Senator Jesse Helms
(R-NC), consumer advocate Ralph Nader, and many environmentalists.
Some believed that the proposed World Trade Organization would threaten
US sovereignty, others emphasized the agreement’s potential to harm
American workers and the environment, and some decried the so-called
favoritism being shown to big business.

US industry largely favored the Uruguay Round Agreements Act and
worked to support its passage. Gerald Mossinghoff, then the president of
PhRMA, recalls meeting “every morning when it was pending to decide
who’s doing what, who’s seeing what congressman, who’s weak, who’s
strong, where do we put an ad, and where do we find grass-roots support.
It was a full-court press.” PhRMA formed a coalition with other high-tech
trade associations to work toward passage of the agreement. Ads were
published in the Washington Post, the New York Times, the Wall Street Jour-
nal, and other newspapers, proclaiming “America’s High-Technology In-
dustries Need GATT.”

Among those opposing the Uruguay Round Agreements Act were a
group of Democrats led by Senate Commerce Committee Chairman Ernest
Hollings (SC). Hollings delayed the bill by holding a series of hearings in
which he criticized US trade policy. However, key members of the Demo-
cratic leadership—among them, Majority Leader Richard Gephardt (MO),
House Speaker Thomas Foley (WA), and Senate Majority Leader George
Mitchell (ME)—supported the Uruguay Round. In addition, in a pre-
Thanksgiving agreement, Clinton guaranteed that Congress could back out
of the new WTO if it arbitrarily began ruling against American interests.
This assurance satisfied the great majority of Democrats and Republicans.

Meeting in a lame-duck session after the 1994 elections, just before Re-
publicans assumed control of both houses, Congress passed the Uruguay
Round Agreements Act—288 to 146 in the House and 76 to 24 in the Sen-
ate. Passage also required an additional vote to waive congressional rules
against any bill that added to the federal deficit. Following this last action
of the 103rd Congress, President Clinton signed the text into law on De-
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cember 8, 1994. The enactment of the Uruguay Round and the passage of
NAFTA the year before made trade a signal success of Clinton’s first two
years as president.

US Industry Reaction to the Final Agreement

The principal provisions of the TRIPS agreement included

B protection of patents for 20 years after the date of filing, regardless of
place of invention or manufacture;

B patent protection for pharmaceutical products;

B patent protection for life forms (with certain exclusions for plants and
animals);

B protection of copyrights for at least 50 years, with extension of copy-
rights to software;

B exclusive rental rights to authors of computer programs and films as
well as to performers and producers of sound recordings and broadcasts;

recognition of “well-known” trademarks;
protection of confidential test data;
protection of semiconductor layout designs for 10 years;

the scope of the enforcement obligation;

supervision of the agreement under the WTO by a council on TRIPS;
and

B submission of conflicts arising under TRIPS to the WTO's dispute set-
tlement mechanism.

The US software industry was pleased that TRIPS accorded its products
the same 50-year protection as literary works (the Japanese had rescinded
their initial opposition to this provision). US pharmaceutical companies
were satisfied that nations could no longer discriminate against them
“by field of technology”: that is, countries could not maintain laws that
denied patents only to medicines. In Kirk’s judgment, “The issues that
were on the table in 1986 and 1987 when this thing got kicked off all got
addressed fairly well. It was almost preordained that software would be
protected as a literary work and pharmaceutical products would be
patentable. . . . The pharmaceutical guys and the software guys started the
round. They’re the guys that drove the process. They had their oars in
right up front.”

The US record industry also made gains under the TRIPS agreement.
Though many countries had no tradition of protecting sound recordings,
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they were now obligated to implement such protection. Moreover, its term
was increased from 20 years (established under the Rome Convention) to
50 years. In addition, record companies were given the right to prohibit
rental, subject to a grandfather clause that benefited Japan. Though the
movie industry did not get everything it wanted, films and related prod-
ucts received improved IP protection under TRIPS. Because the Berne Con-
vention was incorporated into the TRIPS agreement (see TRIPS Article 9),
copyrights for films were enforceable through the WTO Dispute Settle-
ment Understanding (DSU). Films also received protection under TRIPS
Article 11 on rental rights.

Not all of the industry gains in the TRIPS agreement were concrete.
When asked what had been achieved for the recording industry, Neil
Turkewitz, senior vice president of the Recording Industry Association of
America, replied: “Number one is not about the details, number one is the
fact that the environment of the whole negotiating round, as well as the
results, was a sign that intellectual property had risen to the forefront of
consciousness of trade negotiators because of its prominence in global
commerce. So I would start off with the recognition of the role of IP in the
economic environment leading into the 21st century.”>®

To be sure, not all US companies were entirely satisfied with the agree-
ment. Pharmaceutical companies’ disappointment with the transition pe-
riod for developing countries and lack of pipeline protection for their
products had been softened by the inclusion of a “mailbox” provision that
essentially allowed companies to file a patent in a country before it fully
established a patent system (thereby giving some protection during the
transition period). Agrochemical companies believed that their bioengi-
neered plants were inadequately covered. Finally, US negotiators, who
had hoped to end European demands that US winemakers cease using the
names of French regions such as Chablis and Champagne to describe their
products, expressed frustration that the issue had been put off for future
discussion. Yet most industry representatives celebrated the agreement.
Valenti reflects, “I think that TRIPS was one of the most important things
that this trade association [the MPAA] and other IP trade associations
have accomplished, certainly in the last decade or so.”

Some observers add that while industry players complained loudly
about a few issues, they were well aware that they had largely gotten their
way. The protests of the pharmaceutical industry, for example, were “de-
liberately disingenuous,” according to one analyst, who explains that “it’s
kind of a standard bargaining technique to say you are unhappy with the
text. If you said you were happy, then the other side would say, “Well,
we’ve given him too much.””

58. Unless otherwise noted, all quotes from Neil Turkewitz are from an October 1997 inter-
view with Charan Devereaux.
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Conclusion

Intellectual property moved onto the GATT agenda largely through the
efforts of American business interests. “As opposed to pretty much every
other issue that was on the Uruguay Round,” one business source ob-
serves, “IP was probably the one issue that was totally pushed by indus-
try, first in the United States and then overseas.”

Because the commercial stakes were so high, TRIPS became vital to the
success of the round (for a TRIPS timeline, see appendix 3A). “There
could not have been an Uruguay Round without intellectual property,”
says Subramanian. “The United States could not have come back with an
agreement [that lacked] serious obligations on IP. Developing countries
absolutely misread the evolution of TRIPS. They think they made a mis-
take by leaving the door slightly ajar. That’s completely academic. The
TRIPS juggernaut was really unstoppable.”

Nevertheless, such important changes in international intellectual
property protection would have been unlikely in the absence of a multi-
lateral trade process such as the GATT. “In WIPO,” Kirk emphasizes, “it
is one-dimensional; it is all IP; there is nothing on the other side of the
equation. . . . But for the fact that [TRIPS] was part of this big negotiation
it never would have happened. It just flat-out would not have happened.”

Although TRIPS’ future impact was unclear at the time, one thing was
certain: intellectual property would continue to grow in importance and
complexity as information-based products and new forms of technology
entered international commerce (Maskus 1990). By the mid-1990s, high-
technology goods accounted for about one-quarter of all US goods and
services sold in foreign markets (Good 1996, 853). If the TRIPS negotia-
tions had succeeded in setting only minimum standards, then what
would come next? Bonnie Richardson of the MPAA observes:

Technology is changing so fast. And that’s the trouble with the multilateral trad-
ing system: It takes 10 years to get an agreement like the Uruguay Round put to-
gether, maybe longer if you look at all the preliminary negotiations. And in 10
years the world changes completely in a high-tech industry like ours. So you are
always playing catch-up; you are always writing the rules for what happened in
the last 10 years. But if you write them right, at least it provides you guidance for
the direction you are heading.>

CASE STUDY: International Trade Meets Public Health—
Patent Rules and Access to Medicines (TRIPS, Case 2)

The TRIPS agreement was the most comprehensive and far-reaching in-
ternational agreement on intellectual property rights ever made. By rais-

59. Unless otherwise noted, all quotes from Bonnie Richardson are from an August 1997
interview with Charan Devereaux.
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ing the recognition and enforcement of patents, copyrights, and trade-
marks from an area of national discretion to an international commitment,
TRIPS represented the WTO’s most radical departure from its predeces-
sor, the GATT. Of course, negotiating the agreement was just the begin-
ning of the TRIPS story—implementation came next.®?

Pharmaceuticals Take Center Stage

Perhaps the most widely discussed TRIPS-related issue was the debate
over the impact of the agreement on efforts to improve public health in
the developing world. When the Uruguay Round was launched in 1986,
more than 50 countries did not confer patent protection on pharmaceu-
ticals (UNCTAD 1996; cited in Correa 2000, 12). The TRIPS agreement
obliged every WTO member to recognize patents in all fields of technol-
ogy—including drugs. But some believed that by establishing or strength-
ening patent regimes in developing countries, TRIPS would increase the
price and decrease the number of sources for pharmaceuticals, thereby
restricting the access of the poor to affordable medicines. Concerns about
TRIPS and health care intensified as the incidence of HIV/AIDS—which
would become the leading cause of mortality worldwide for adults age
15-59—rose dramatically.®! Though 95 percent of those infected with HIV
lived in developing countries, fewer than 5 percent received the anti-
retroviral treatment.®?

In nongovernmental organizations (NGOs), most worries about inter-
national IP obligations and affordable medicines began after the TRIPS
agreement was negotiated. As James Love, who directs the Consumer
Project on Technology,®® remembers, in 1994 “there was virtually no aware-
ness in the United States or European [NGO community] of the scope and
importance of the trade effort to raise levels of patent protection on med-
icines” (Love 2002). Some countries, however, were already concerned
about TRIPS. In Brazil, for example, a labor federation held an interna-
tional meeting in Sdo Paulo in 1994 to discuss the pressures to modify

60. Developed countries were directed to comply with TRIPS by 1996 and developing coun-
tries were to implement the agreement by January 1, 2000. Least-developed countries were
given until 2005 to comply.

61. World Health Organization, Facts and Figures: The World Health Report 2003, 2.
62. WHO (2002, 1); WHO Press Release WHO/58, July 9, 2002.

63. The Consumer Project on Technology, a nonprofit organization started by Ralph Nader
in 1995, focuses on intellectual property rights and health care, electronic commerce, and
competition policy (see www.cptech.org).
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Brazilian pharmaceutical patent laws. Similarly, debate was growing in
the Argentinean National Congress over patents and health care.

The first major international NGO meeting on health care and TRIPS
was held in Bielefeld, Germany, in 1996. Organized by Health Action In-
ternational (HAI),** a nonprofit network of organizations from 70 coun-
tries, the meeting brought together a group of public health activists who
would ultimately form the core of an NGO campaign to increase access to
medicines in developing countries (Love 2002). That same year, the Indian
National Working Group on Patents hosted government representatives
and generic drug producers in New Delhi as they discussed TRIPS and
health (Love 2003).

During the mid-1990s, HIV infection continued to rise—especially in
southern African countries. In Zimbabwe, for example, less than 10 per-
cent of the adult population was infected with HIV in 1985; in 1997, be-
tween a fifth and a quarter were believed to be HIV-positive. By the end
of 1997, more than two-thirds of the world’s 21 million people infected
with HIV lived in Africa south of the Sahara Desert. This region also ac-
counted for 83 percent of the world’s AIDS deaths (UNAIDS/WHO 1998).

As HIV infections continued to rise in Africa, numbers of AIDS cases in
many industrialized countries began to fall. By 1996, effective antiretroviral
therapy—combinations of drugs that postpone the development of AIDS
and prolong the lives of the HIV-positive—was widely available in nations
that could afford the treatment (around $10,000 annually). In western Eu-
rope, new AIDS cases dropped by 38 percent between 1995 and 1997, a
downturn that one report from the Joint United Nations Programme on
HIV/AIDS (UNAIDS) and the World Health Organization (WHO) attrib-
uted primarily to the new antiretroviral drugs. Similarly, the United States
saw its first-ever decrease in annual new AIDS cases in 1996 (UNAIDS/
WHO 1998).

Close-Up: South Africa

The debate over patents and access to medicines came into focus when a
dispute over intellectual property rights and pharmaceuticals arose in
the Republic of South Africa. With 1 in 10 South African citizens infected
with HIV, and facing some of the highest drug prices in the world, the
minister of health introduced an amendment to the South African Medi-
cines and Related Substances Control Act of 1965. Dr. Nkosazama Zuma,

64. According to HAI Europe’s Web site (www.haiweb.org), HAI “is a non-profit, global
network of health, development, consumer and other public interest groups in more than 70
countries working for a more rational use of medicinal drugs. HAI represents the interests
of consumers in drug policy and believes that all drugs marketed should be acceptably safe,
effective, affordable and meet real medical needs” (accessed 2002).
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7o

variously described as “outspoken,” “a lightning rod,” “passionate,” and
“quirky,” was not afraid of controversial positions and had the support
of President Nelson Mandela, South Africa’s first postapartheid presi-
dent. Section 15(c) of the amended act began, “The Minister may pre-
scribe conditions for the supply of more affordable medicines in certain
circumstances so as to protect the health of the public’—conditions that
applied to medicines under patent (see appendix 3B).

In addition to establishing a transparent pricing mechanism for AIDS
drugs, Zuma'’s new provisions permitted parallel importing of medicines,
compulsory licensing, and generic drug substitution. Parallel importing
would enable South Africa to obtain patented drugs more cheaply by
buying them from a foreign supplier rather than the manufacturer’s local
subsidiary. Compulsory licensing would permit the production of drugs
without the patent holder’s authorization in return for some compensa-
tion to the patent holder. Under generic drug substitution provisions, phar-
macists were obliged to tell customers when a cheaper generic existed
and to sell that medicine unless the doctor or the patient forbade it.
Passed by the South African parliament, the South African Medicines and
Related Substances Control Amendment Act of 1997 was signed into law
by President Mandela.

In the United States, reaction from the pharmaceutical industry came
swiftly. In May 1997, Aldridge Cooper of Johnson & Johnson and Harvey
Bale of PARMA wrote USTR officials and Commerce Secretary William
Daley about their concerns.®® Many other drug company representatives
criticized the South African legislation, and 47 members of Congress
signed a letter to USTR Charlene Barshefsky asking her to “pursue all ap-
propriate action” against the law, which “effectively abrogates the intel-
lectual property rights of foreign pharmaceutical companies.” %

According to industry analysts, pharmaceutical companies were most
worried that the Medicines Act could set a precedent of overriding phar-
maceutical patents. PARMA estimated that developing a new drug took
on average 14 years and $500 to $800 million. In addition, the association
argued that average returns from marketing new drugs had dropped by

65. Barton Gellman, “Gore in Conflict of Health and Profit,” The Washington Post, May 21,
2000, A1.

66. The February 2, 1998, letter, whose signatories included the Republican chairman and
ranking Democrat of the House Subcommittee on Africa, pointed to “at least two egregious
provisions” in the new law: “First, it permits the parallel importation of patented products
and second, it allows for the administrative expropriation of patented technology. Both pro-
visions are violations of the TRIPS Agreement. Article 28 of the Agreement obligates mem-
ber countries to prohibit parallel imports of patented products and Article 27 prohibits
discrimination on the enjoyment of patent rights based on the field of technology” (see
www.cptech.org).
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approximately 12 percent since 1984.%7 According to industry leaders,
strong intellectual property protection was crucial to maintaining vital
and innovative research-based pharmaceutical companies. Should South
Africa’s Medicines Act be allowed to stand, other countries might follow,
diluting patent protection and thereby reducing returns on the industry’s
investments. To be sure, the WHO’s Michael Scholtz pointed out, lost
profits from price cuts in Africa would amount to no more than “three
days’ fluctuation of exchange rates.” But “If cheaper drugs in Africa put
downward pressure on the global price, then the core markets of the phar-
maceutical industry are at risk.”%®

In South Africa, the dispute between government and industry was
characterized by mistrust on both sides. As the New York Times reported,
“The dispute is bitter, and driven by deep suspicions. Virtually everyone
interviewed quietly suggests—off the record—that the other side is hatch-
ing a plot.” The South African Pharmaceutical Manufacturers Association
(PMA) sponsored newspaper ads condemning the Medicines Act: they
showed a crying baby under the headline “Health Warning! Remain
Silent and the Unsafe Control of Medicine Could Cost You Forever.” The
ad contended the legislation would “ease the entry into established mar-
kets of counterfeit, fake, expired and harmful medicines.” Members of
both government and industry traded threats. The executive director of
the PMA noted, “Health is a very emotive topic. When one party is totally
unreasonable, the other becomes totally unreasonable. It becomes tit-for-
tat. It's playground tactics, I'm afraid.”®

In February 1998, a coalition of 39 Western pharmaceutical companies,
represented by South Africa’s PMA, filed a suit in Pretoria arguing that the
Medicines Act was unconstitutional because it gave the health minister
excessive power, that it violated TRIPS, and that it discriminated against
the industry. Merck, the US-based drug company, backed away from a
planned $10 million investment in South Africa, blaming the new law.”?

The Republic of South Africa’s Medicines Act was domestic legislation.
However, officials and activists in other countries in the region also took
the issue of access to medicines and TRIPS to the World Health Organi-

67. A number of PhRMA publications cite the $500 million figure (attributing it to a Boston
Consulting Group study of January 1996); $800 million and the drop in return appear in
PhRMA'’s submission to the US Federal Trade Division and the Department of Justice, An-
titrust Division, of April 22, 2002, “Delivering on the Promise of Pharmaceutical Innovation:
The Need to Maintain Strong and Predictable Intellectual Property Rights,” page i.

68. Scholtz, quoted in Barton Gellman, “An Unequal Calculus of Life and Death,” The Wash-
ington Post, December 27, 2000, A1.

69. Donald G. McNeil Jr., “South Africa’s Bitter Pill for World’s Drug Makers,” The New York
Times, March 29, 1998, section 3, 1.

70. Donald G. McNeil Jr., “South Africa’s Bitter Pill for World’s Drug Makers,” section 3, 1.
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zation, the United Nations health agency. In January 1998, Dr. Timothy
Stamps, Zimbabwe’s minister of health, introduced a draft resolution for
a new WHO Revised Drug Strategy to ensure that “public health rather
than commercial interests have primacy in pharmaceutical and health
policies.” Staff from HAI assisted in drafting the language of the resolu-
tion, which expressed concern about “the situation in which one third of
the world’s population has no guaranteed access to essential drugs, in
which new world trade agreements may have a negative impact on local
manufacturing capacity and the access to and prices of pharmaceuticals
in developing countries.” It also asked WHO members to review their op-
tions under TRIPS to safeguard access to essential drugs. The WHO Ex-
ecutive Board recommended the adoption of Stamps’s proposal.

The ensuing meeting at the 51st World Health Assembly in May 1998
was contentious, with European and US delegations opposing the reso-
lution. US delegates were concerned about the implications of the WHO
involving itself in trade matters. With delegates unable to agree on lan-
guage, WHO Director-General Gro Harlem Brundtland referred the mat-
ter back to the WHO’s Executive Board. “The revised drug strategy reso-
lution addressed many issues,” she said, “such as national drug policies,
drug regulation, quality assurance, drug prices, ethical drug promotion,
and patient information. But it was the question of new trade agreements
and pharmaceuticals which attracted the most attention.””! Brundtland
and WTO Director-General Ruggiero agreed to meet twice a year to dis-
cuss matters “related to world trade and health.”

NGOs saw the World Health Assembly meeting as a turning point on
the issue of TRIPS and access to drugs—“hugely important,” according to
James Love. “This whole debate in 1998 woke people up. It really got the
attention of the public health community, which really started to get en-
gaged at this point. It was what paved the way for the Doha Declaration—
it was the Doha before Doha.””?> NGOs continued to organize around the
issue of access to medicines. In September 1998, Thai NGOs staged a
small demonstration outside the US Embassy in Bangkok to demand that
the US administration stop pressuring Thailand to amend its pharmaceu-
tical patent laws.”® Also in 1998 a South African nonprofit called Treat-
ment Access Campaign (TAC) was launched to mobilize national support
for access to treatment by people living with HIV/AIDS; five years later,

71. Speech of WHO Director-General Gro Harlem Brundtland at the WHO Executive Board
ad hoc working group on Revised Drug Strategy, Geneva (October 13, 1998); reprinted in
WHO (1999, 69).

72. Unless otherwise noted, all quotes from James Love are from a 2002 interview with Cha-
ran Devereaux.

73. Anjira Assavanonda, “Health—NGOs Rally Against Patent Law Changes,” Bangkok
Post, September 5, 1998, 2.
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the Wall Street Journal called it “one of the most effective activist organi-
zations to arise in democratic South Africa.””4

Activists also attributed the rapid escalation in concern about TRIPS to
the tactic of using the Internet to organize. As early as 1995, James Love
and other health activists began posting on the Web their worries about
the agreement. Through these efforts an Internet newsletter known as IP-
Health sprang up, covering intellectual property and health. “Even though
the Web had been around for a little while, most people didn’t really get
Webbed up until 1996/1997,” Love asserts. “Technically, we were using
the Internet extremely early compared to most groups.”

The US Government Response

In the United States, the South African Medicines Act and the WHO de-
bate over TRIPS were generally treated as trade issues. The office of the
US Trade Representative and the Commerce Department pressed South
Africa to change its law, which had yet to go into effect. In April 1998,
USTR placed South Africa on the Special 301 Watch List, noting that South
Africa’s new law “appears to empower the Minister of Health to abrogate
patent rights for pharmaceuticals. It also would permit parallel imports.””>
A State Department report later noted that South Africa was placed on the
Watch List “based largely on the potential impact of Article 15(c), not only
in the South African market but also due to its global precedent and the
undermining of WTO principles.”7®

But not all agreed that the Medicines Act violated TRIPS. While some
argued that Article 27.1 of TRIPS required that patent rights should be en-
joyed without discrimination as to the field of technology (and thus spe-
cial rules on compulsory licensing for pharmaceuticals would be discrim-

74. Mark Schoofs, “AIDS Activists Get Aggressive—South Africa’s TAC Plans Civil Disobe-
dience to Focus on Drugs,” The Wall Street Journal, March 20, 2003, A16.

75. USTR press release, “USTR Announces Results of Special 301 Annual Review,” May 1,
1998.

76. US Department of State, “US Government Efforts to Negotiate the Repeal, Termination
or Withdrawal of Article 15(c) of the South African Medicines and Related Substances Con-
trol Act of 1965,” February 5, 1999. The document adds: “The Administration understands
the South African Government’s wish to fulfill its commitment to make medicines more af-
fordable for its people. Although Article 15(c), as it now stands, would authorize abrogation
of pharmaceutical patents and would permit parallel imports, both WTO-inconsistent ac-
tions, the South African Government to date has not allowed parallel importation of a US
patented pharmaceutical nor has it suspended any patents or other intellectual property
rights held by US pharmaceutical producers. The US Government has nonetheless made
clear that it will defend the legitimate interests and rights of US pharmaceutical firms. In our
multilevel, broad-based discussions with the SAG, USG officials have explained that abro-
gating intellectual property rights of pharmaceutical firms is not a viable means of accom-
plishing SAG objectives to make medicines more affordable for South Africans.”
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inatory), others pointed out that flexibility had been built into the system.
Article 31 permitted compulsory licensing of patents with some conditions
(for example, the license should be “predominantly for the supply of the
domestic market” with “adequate remuneration” for the patent holder).
Some opponents of parallel importing maintained that Article 28 pre-
vented third parties from importing patented products. But others coun-
tered that Article 6 clearly stated that the WTO would not resolve disputes
over “exhaustion of intellectual property rights,” the basis for allowing or
preventing parallel importing. NGOs cited Article 6 in accusing some gov-
ernment officials and the pharmaceutical industry of mischaracterizing
parallel importing as inconsistent with the TRIPS agreement (see appendix
3C). On the other side, PhARMA also argued that under TRIPS Article 39.3,
pharmaceutical R&D data should be protected against disclosure, and
under Article 41, WTO member countries are obligated to provide effective
remedies to prevent the infringement of intellectual property rights.

The pharmaceutical industry and some members of Congress pushed
the Clinton administration to increase pressure on South Africa. One US
trade official recalls that when he asked PARMA representatives what con-
ditions would allow them to accept parallel importing, “They said no, we
really just want you to hold the line and continue to pressure South Africa
to terminate this law altogether.””” Representative Rodney Frelinghuysen
(R-NJ) inserted a provision into a congressional appropriations bill that cut
aid to the government of South Africa until the State Department reported
on its efforts to “negotiate the repeal, suspension, or termination” of the
South African law.”® The administration also decided to withhold prefer-
ential tariff treatment from certain South African exports under the Gen-
eralized System of Preferences until progress on IPR protection had been
demonstrated. Despite such pressures, when South Africa passed a new
medicines bill in November 1998, it included language identical to Article
15(c) of 1997, which had provoked so much debate.

In a February 1999 Binational Commission meeting, Vice President Gore
reportedly told Deputy President Thabo Mbeki of South Africa, “I want to
make you aware of the strong and growing domestic pressure being
brought to bear in Washington. I'm concerned that, without significant
progress toward a resolution, a single trade issue could overshadow our
bilateral relationship.”” For more than four years, Gore and Mbeki had
cochaired the US-South Africa Binational Commission (established in
March 1995 to facilitate bilateral cooperation between the United States
and postapartheid South Africa), a forum for wide-ranging discussions on
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such issues as expanding South Africa’s rural electrification and privatiz-
ing telecommunications services. Observers say that Vice President Gore
tried to ease the confrontation over drugs. Gore and Mbeki referred the
dispute to a new trade council created by their Binational Commission,
and in the spring of 1999 Gore dispatched a staff member to negotiate a so-
lution with South African officials. In February, however, PhRMA recom-
mended that USTR move South Africa to its Priority Watch List, a step
closer to formal sanctions.®? Gore’s office pressured USTR not to do s0.5!

In April 1999, during its annual review of IPR violators, USTR once
again placed South Africa on the 301 Watch List and scheduled a Septem-
ber out-of-cycle review of its progress. “The US is trying to get more than
it got in [international] agreements,” said Gary Hufbauer of the Institute
for International Economics in Washington. “It’s a little bit of bluff.”8? In
addition to citing concerns about compulsory licenses and parallel im-
ports, the USTR report noted that “South African representatives have led
a faction of nations in the World Health Organization (WHO) in calling
for a reduction in the level of protection provided for pharmaceuticals in
TRIPS.”# USTR also noted that copyright piracy and trademark counter-
feiting was widespread.

One month later, the World Health Assembly unanimously adopted a
Revised Drug Strategy Resolution (WHA52/19, May 1999) that gave the
WHO a mandate to monitor the effects of trade agreements on public
health. “When trade agreements affect health, WHO must be involved
from the beginning,” Brundtland told the 52nd World Health Assembly.34

NGOs Organize

As these discussions were taking place, nongovernmental groups contin-
ued to organize to increase access to AIDS drugs. Until the end of 1998,
concerns about the effects of IPRs on the availability of medicines in de-
veloping countries were raised mainly by a group of public health offi-
cials in southern Africa and by a few NGOs. While participating NGOs
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like Health Action International were well known in the public health
community, their focus was on organizing health groups, not running
wider media campaigns. But in 1999, Médecins Sans Frontieres (MSF)—
also known as Doctors Without Borders—launched an international cam-
paign to improve the availability of “essential medicines,” arguing that
one-third of the world’s population lacked access to much-needed drugs.

MSF kicked off its international Access to Essential Medicines Campaign
with the release of a report on the lack of research and development of
drugs for diseases that primarily affect the poor. To demonstrate the legit-
imacy of its campaign, MSF worked to publish articles in prestigious med-
ical journals such as JAMA: The Journal of the American Medical Association
and Lancet. As MSF’s former worldwide director of press and campaigns
Samantha Bolton puts it, “The first thing was to look at the real problems
in the field and then try to get medical evidence so that we’d have credi-
bility—not just be stating an opinion.”8 MSF also partnered with other
NGOs, including HAI, the Consumer Project on Technology, and Oxfam
International (Oxfam focuses on poverty by using research, lobbying, and
media campaigns to influence policy). Finally, it used hooks to create
greater public awareness about the problem of access to drugs. For exam-
ple, in 1999 the staff organized events on World Tuberculosis Day at the
European Commission and the European Parliament in Brussels.

In addition to lobbying for increased research and development into
diseases affecting the poor, MSF paid close attention to intellectual prop-
erty rights. While some antiglobalization protesters openly opposed the
WTO altogether, MSF took a different public stance. The organization
made statements supporting TRIPS, but expressing concern about the
agreement’s implications for health care. Intellectual property protection,
the campaign organizers argued, should be balanced against health con-
cerns. “MSF is not against patents and not against patent legislation,” said
the campaign’s leader, Ellen ‘t Hoen. “True innovation deserves to be pro-
tected and to be awarded. We advocate a balanced IP regulation that takes
into account the specific needs and priorities of developing countries and
that follows the principles that are outlined in the TRIPS: patents should
benefit the innovator and those who need access to the innovation.”8¢ In
some ways, organizers point out, antiglobalization protesters who lob-
bied for the end of the WTO helped the Access to Essential Medicines
cause. “Because they were so extreme, we seemed moderate in compari-
son,” one NGO leader noted. However, some observers believe that the
NGOs were much more anti-TRIPS than their public statements indi-
cated. In March 1999, MSF cosponsored a conference in Geneva with HAI
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and the Consumer Project on Technology to examine compulsory licens-
ing as a potential strategy to increase access to medicines. Campaign or-
ganizers also discussed TRIPS and public health with WHO representa-
tives and with government officials—including ministers of health of
many African nations.

The MSF Access to Essential Medicines Campaign grew out of not the
AIDS issue specifically but tropical and infectious diseases more gener-
ally. For example, among infectious diseases, tuberculosis was the second
leading killer in the world (after lower respiratory infections), responsible
for two million deaths annually. The resurgence of sleeping sickness in
sub-Saharan Africa and the problem of malaria in the developing world
were also major challenges. In fact, organizers at MSF initially wondered
if AIDS drugs belonged in their campaign at all. Bolton recalls,

At one point we were deciding should we or shouldn’t we include AIDS in the
campaign because there are so many other organizations working on it—what
could we add? But many of the other diseases we deal with, they’re not sexy
enough, they’re not going to catch people’s imagination because no one’s ever
heard of them. And AIDS was one of the biggest problems we were facing in the
field. So we actually made a strategic decision to include it and figured the more
voices that could join, the better.

According to observers, US and European AIDS activists had shown lit-
tle engagement with the issue of access to medicines in developing coun-
tries up to this point. Instead, they focused their energies on AIDS treat-
ment at home. The 1993 comment of David Barr of Gay Men’s Health
Crisis was typical: “I can’t get AIDS medicine in the Bronx! Don’t tell me
about people in Africa.”®” However, harnessing the political power of the
Gay Men’s Health Crisis, ACT UP (the AIDS Coalition to Unleash Power),
and similar groups was recognized as a key element in advancing the Ac-
cess campaign. “The only way you’ll change US policy,” Love remembers
being told by a US government official, “is by talking to the AIDS ac-
tivists. They can do anything. You have no idea how powerful they are.”
Love and other Access to Essential Medicines Campaign organizers ap-
proached key AIDS groups (ACT UP among them) to discuss pharma-
ceutical patents, TRIPS, and the details of the South Africa case. With
AIDS on the decline in the United States, activists turned some of their at-
tention to South Africa.

In June 1999, Vice President Gore announced his intention to run for
president over calls from AIDS protesters charging that “Gore’s greed
kills.”8 ACT UP dogged Gore’s campaign trail, accusing him of “medical
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apartheid” in South Africa.?” Though Gore worked to resolve the dispute,
many believe that the protests added urgency to these negotiations. Other
US government officials also responded to the demonstrations. In July
1999, the House Subcommittee on Criminal Justice, Human Resources, and
Drug Policy of the Committee on Government Reform held a hearing on
the role of the United States in combating the global HIV/AIDS epidemic,
focusing on trade policy toward South Africa. Observers say the relation-
ship between trade officials and drug industry representatives was also
changing. For example, USTR Barshefsky was reportedly taken aback when
several pharmaceutical executives argued that the problems with treating
AIDS in Africa were not related to high pharmaceutical prices but the lack
of health care infrastructure components such as computers. “I don’t think
you're suggesting a lack of computers is what’s causing this pandemic?”
she asked, according to people at the meeting.”

In September 1999, US trade negotiators eased their demands on South
Africa. Instead of seeking the repeal of the Medicines Act, they asked
South Africa to sign a statement pledging that the law would not violate
TRIPS. A USTR press release declared, “The two governments have iden-
tified common ground with respect to South Africa’s implementation of
its so-called Medicines Act. The United States very much appreciates
South Africa’s assurance that, as it moves forward to bring improved
health care to its citizens, it will do so in a manner consistent with its in-
ternational commitments and that fully protects intellectual property
rights.” The South African Ministry of Trade and Industry sounded a con-
curring note, though with a different emphasis: “It is the express position
of the South African Government that, in the implementation of provi-
sions of the Medicines Act—which permits parallel importation and com-
pulsory licensing of patents for pharmaceuticals—it will honour its obli-
gations under the TRIPS Agreement.”!

USTR removed South Africa from the Special 301 Watch List and also
committed to implement GSP benefits that had earlier been withheld.??
“We don’t think very highly of either compulsory licensing or parallel im-
ports,” said one US trade official, “but in recognition of the fact they have
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a major health care crisis there . . . we are also showing movement on
this.”® Drug makers showed some enthusiasm about the US-South Africa
statement. PARMA spokesman Jeff Trewhitt said South Africa’s health
minister appeared “very flexible” in working with the industry.** How-
ever, before the statement was released, US pharmaceutical industry offi-
cials noted that South Africa “would need to modify the law.” Shannon
Herzfeld, senior vice president for international affairs at PhARMA, said a
statement “is not an acceptable outcome.”%

Demonstrations by NGOs continued. In October 1999, two hundred
protesters blocked traffic in front of USTR’s offices in Washington, saying
developing countries needed generic AIDS drugs. A few weeks later, a
dozen protesters were arrested after occupying USTR offices where they
chained themselves together at the wrists.”

In November, the Access to Essential Medicines Campaign took its
TRIPS concerns to the 1999 WTO ministerial conference in Seattle, Wash-
ington. The WTO ministerial was intended to launch a new round of mul-
tilateral trade talks. At the conference the campaign’s director, Dr. Bernard
Pécoul of MSE, called for the formation of a WTO Working Group on Ac-
cess to Medicines. That month, MSF was awarded the Nobel Peace Prize
for its humanitarian work and donated the $1 million prize to support the
Access Campaign. In addition to providing money, observers say, the
Nobel Prize also helped legitimate the organization’s efforts on this issue.

At the Seattle ministerial, President Bill Clinton announced, “Intellec-
tual property protections are very important to a modern economy, but
when HIV and AIDS epidemics are involved, and like serious health-care
crises, the United States will henceforward implement its health care and
trade policies in a manner that ensures that people in the poorest countries
won’t have to go without medicine they so desperately need.”®” Speaking
on Global HIV/AIDS Awareness Day, Clinton promised that USTR and
the US Department of Health and Human Services would work together
to ensure that US trade policy was flexible enough to respond to critical
public health crises.

The Seattle WTO conference collapsed amid controversy. Many attrib-
uted its failure to the lack of a clear agenda going into the talks. Some also
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criticized President Clinton’s commitment to include labor standards in
trade agreements and his endorsement of sanctions to enforce such stan-
dards. This position, advocated by organized labor in the United States,
was opposed by many developing countries; they argued that such pro-
visions would function only to restrict their exports.

The WTO ministerial conference was also the target of large protests by
environmental, consumer, and labor groups. Though many demonstrated
peacefully, a minority of protesters vandalized property, leading to chaos
in the streets. At the time, some analysts believed that the protests played
a large role in the conference’s collapse, but others held that the demon-
strations merely drew attention to the ministers’ failure to reach an agree-
ment. Clinton and other officials were criticized for failing to more vigor-
ously rebut the assertions made by anti-WTO protesters. For example,
while many protesters claimed to defend the interests of developing
countries, WTO supporters noted that with the collapse of the ministerial,
poorer nations lost the chance to negotiate reductions in US, European,
and Japanese agricultural subsidies and thereby to increase their agricul-
tural exports. A Wall Street Journal editorial presented Seattle as an exam-
ple of what happens when “business and politicians allow trade to be-
come hostage to special interests.”%%

South Africa Revisited

Despite the September 1999 US-South Africa joint statement on the Med-
icines Act, the issue continued to provoke political debate in the United
States. In May 2000, Senator Dianne Feinstein (D-CA) threatened to fili-
buster a bill liberalizing trade with African and Caribbean countries be-
cause an amendment she had cosponsored with Senator Russ Feingold
(D-WI) had been stripped out. The amendment, originally drafted with
the assistance of Rob Weissman from the Consumer Project on Technology,
would have prevented the United States from challenging laws or policies
of sub-Saharan African countries that promoted access to AIDS drugs, as
long as those laws or policies were consistent with the TRIPS agreement.
A Washington Post editorial was sympathetic to her position, arguing that
“pharmaceutical firms ought to concede that AIDS is an exceptional dis-
ease and that this justifies a limited weakening of intellectual property
rules.”” Feinstein insisted that affordable medications had to be made
more available.

Heading off the potential filibuster, the Clinton administration issued an
executive order on pharmaceuticals and AIDS similar to the amendment’s
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language.' The United States would keep its right to seek enforcement of
the WTO'’s TRIPS agreement but forgo the pursuit of IPR commitments be-
yond TRIPS in this severe health crisis. According to USTR Barshefsky,
Clinton’s order gave the same treatment to sub-Saharan African countries
that the United States had given South Africa, “strik[ing] a proper balance
between the needs of African countries . . . and the need to ensure that
basic intellectual property rights are protected.”!! But pharmaceutical in-
dustry representatives took strong exception to Clinton’s action. “We rec-
ognize that AIDS is a major problem, but weakening intellectual property
rights is not the solution,” said Alan Holmer, president of PARMA.!0?

At the same time, the pharmaceutical industry made a public commit-
ment to supply lower-priced AIDS drugs to developing nations—especially
in Africa. In a May 2000 event, five drug companies (Merck, Hoffmann-
La Roche, Bristol-Myers Squibb, Glaxo Wellcome, and Boehringer Ingel-
heim) announced they would make AIDS medicines available to the poor-
est nations at deep discounts through the Accelerating Access Initiative, a
public-private partnership with five UN organizations—the WHO (which
took over leadership of the initiative in November 2001), UNAIDS,
UNICEE the World Bank, and the UN Development Program. Such a joint
agreement by pharmaceutical companies was unprecedented. Peter Piot,
director of UNAIDS, praised the effort: “It’s the first time the companies
are collectively willing to discuss a truly significant decline in prices.”
While some companies spoke of possible costs as much as 85 percent or 90
percent below those in the United States, or about one-fifth of the prices in
some African nations, initially there were no announcements of actual re-
ductions.!® Instead, companies would negotiate prices with interested
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countries on a case-by-case basis, requiring assurances that the drugs
would not be reexported elsewhere and demonstration of an adequate
health care infrastructure.

The Accelerating Access Initiative held risks for the industry. The nego-
tiations could reveal information about profit margins, which might lead
to demands in the United States and Europe for domestic price reduc-
tions. Some feared that low prices could fuel a black market in AIDS
drugs in wealthier countries. In addition, calls for lower-priced drugs and
reduced patent protection might expand to include diseases other than
AIDS. At the same time, companies worried that without price cuts, na-
tions seeking cheap pharmaceuticals would turn to generic producers in
countries such as India, Thailand, and Brazil—or engage in compulsory
licensing. “If we don’t solve the drug access problem, then our intellectual
property is at risk,” warned Raymond Gilmartin, Merck’s chairman and
CEO. Companies “need to demonstrate that intellectual property is not an
obstacle” to access in developing countries.!04

Some critics argued that the Accelerating Access Initiative was simply
part of a larger strategy to make drugs available without threatening phar-
maceutical patents. “Most of all, the drug companies wanted to squelch an
increasingly damaging debate on prices and patents that the UN agencies
had helped touch off,” Barton Gellman concluded in a front-page Wash-
ington Post investigation of the program.!% The activist Ralph Nader,
founder of the Consumer Project on Technology, wrote to WHO Director-
General Brundtland calling Accelerating Access “an ill-advised public re-
lations effort” saying it would undermine compulsory licensing cam-
paigns, pressure poor countries to adopt overly restrictive IP policies, and
“undermine the success of Southern generics producers who have been
the most effective agents in bringing down the prices of HIV drugs.”106

Critics also noted that Accelerating Access was able to do no more than
scratch the surface of the HIV/AIDS problem. A year after its launch, only
2,000 Africans had received cut-price drugs under the program. In com-
parison, they observed, in Brazil 115,000 patients received antiretroviral
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drugs in 2001 alone through a government initiative. Raymond Gilmartin,
chairman of Merck, defended Accelerating Access: “We were proceed-
ing along the lines that you do in any market—like contracting with a
managed-care organization or with Wal-Mart.” Though such negotiations
often take many months, the delay “was creating the impression that our
offer wasn'’t real and that there were too many strings attached.”1%” A year
later, in March 2002, a total of more than 35,500 Africans had received
reduced-price drugs.'® Many viewed the negotiation process as too cum-
bersome and drug prices as still too high.

Some observers believed that regardless of the success of the Accelerat-
ing Access Initiative, simply lowering prices on drugs would not stop the
AIDS pandemic in Africa. For effective treatment, patients had to be
closely monitored by trained medical personnel—requiring a health infra-
structure that was not always in place. Without such monitoring, incon-
sistent self-medication could lead to drug resistance, as had happened
with tuberculosis. Governments, multilateral organizations, and major
employers in Africa needed to address all the barriers to care. Moreover,
critics of South Africa’s ineffectual response to AIDS were growing louder,
calling on the government to work harder to get drugs to the people. Pres-
ident Thabo Mbeki stoked the controversy further when he publicly ques-
tioned the safety and efficacy of standard HIV/AIDS medications. Mbeki
was also skeptical of long-accepted conclusions about the nature of AIDS
and refused to support giving antiretroviral drugs for pregnant women,
despite research indicating that such medication could greatly reduce the
chances of transmission from mother to child.

Pfizer chose not to join Accelerating Access; in December 2000, the com-
pany announced its own initiative in South Africa. Rather than simply
lowering prices, Pfizer would donate $50 million worth of the drug Diflu-
can to help fight opportunistic fungal infections in South African HIV/
AIDS patients.!? Months before this announcement, ACT UP activists ral-
lied at Pfizer’s headquarters in New York demanding that the company
reduce Diflucan’s price or allow generic versions of the drug to be sold.!?
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In another move by activists, Zackie Achmat of South Africa’s Treatment
Access Campaign illegally brought a suitcase of a generic version of Di-
flucan from Thailand—where Pfizer’s patent was not recognized—into
South Africa; at a packed news conference, he pointed out that Pfizer’s
drug was 28 times more expensive.!'! South Africa’s Medicines Control
Council granted a legal exemption to the activists, allowing them to im-
port the generic medicine.

Pfizer began its South African Diflucan donation program in April 2001,
giving away the drug in public-sector clinics; the program later expanded
to other countries, mainly in sub-Saharan Africa, giving away 4 million
doses of the drug by March 2004.1'> But a spokesman for the Treatment
Access Campaign warned that Pfizer’s approach was not a sustainable so-
lution: indeed, though the donations were “bettering the lives of a num-
ber of people,” the program was really “a successful attempt to divert at-
tention from patent questions and voluntary licensing.”113

As such industry initiatives went on, prices for AIDS drugs continued
to drop. In February 2001, the Indian generic drug maker Cipla promised
to sell a combination of three AIDS drugs to African nations at $600 per
patient per year—and to sell the drugs to MSF for only $350.!* Several
large pharmaceutical companies, including GlaxoSmithKline and Merck,
announced another round of price reductions for AIDS drugs in Africa.
Similarly, Bristol-Myers Squibb dramatically lowered the price of the an-
tiretroviral d4T in South Africa—following pressure from a group of Yale
law students (Yale University held the patent on d4T and exclusively li-
censed the drug to the company). John McGoldrick, executive vice presi-
dent at Bristol-Myers, declared that the price cut was “not about profits
and patents. It's about poverty and a devastating disease. We seek no
profits on AIDS drugs in Africa, and we will not let our patents be an ob-
stacle.”1> Drug companies urged governments of wealthy countries and
private foundations to offer financing to African nations so that they
could buy AIDS medicine.

Meanwhile, the pharmaceutical industry continued its effort in South
Africa to challenge the Medicines Act. In March 2001, the suit brought by
the 39 companies opened in Pretoria to international outrage. Activists
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framed the court battle as pitting the property rights of rich multinational
corporations from the West against the attempts of the entire developing
world to curb a major public health crisis. Celebrities such as Whoopi
Goldberg, Carlos Santana, and the members of the band REM called for
the case to be dropped. NGOs publicly questioned the industry’s posi-
tion that high drug prices supported further pharmaceutical research and
development, pointing out to reporters that these R&D budgets were
eclipsed by the amount of money spent on marketing. In addition, they
emphasized that some of the funding for AIDS drug R&D was public.
“The patents for important antiretrovirals such as d4T, ddl, and ddC are
held by the US government or academic institutions,” noted Achmat.!1®

Stories in the mainstream press were often critical of the pharmaceutical
industry’s tactics and sympathetic to NGO views (for a selection of press
headlines over time, see appendix 3D). For example, a New York Times
news analysis suggested that “the industry itself fueled the backlash by
staunchly defending its intellectual property in the face of [the AIDS] pan-
demic.” The high-profile case “painted the industry as greedy and uncar-
ing,” concluded an article in the Financial Times. Calling pharmaceutical
companies “the pariah du jour,” the Wall Street Journal pointed to their
missteps: “in the last two years, the industry responded to international
calls for lower AIDS-drug prices in poor nations with a series of gaffes that
have tarnished its reputation, weakened its political positions and em-
boldened its adversaries in a host of battles in the US and abroad.”!”

By mid-April, the pharmaceutical companies had withdrawn their case
against the Medicines Act, and South Africans celebrated in the streets.
The industry was deeply frustrated by the press coverage of the suit, de-
crying its unfair and overly simplistic portrait of drug companies as the
sole villain in the AIDS tragedy. Rick Lane, president of the worldwide
medicines group of Bristol-Myers, felt that they had “underestimated the
capacity to be made villains, as people without answers look for excuses.”
Jean-Pierre Garner, Glaxo’s chairman and CEO, asked, “Do you want us
to give these drugs away for free? Then there won’t be any more drugs to
treat AIDS or anything else. Isn’t it ironic that the companies that brought
the drugs to market are the ones being criticized for people dying?”!8
Pharmaceutical companies continued to argue that upholding patent pro-
tection was vital to maintaining R&D expenditures.
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WTO Debates over TRIPS

A week before the pharmaceutical industry dropped its case in South
Africa, the WTO and WHO held the Workshop on Differential Pricing
and Financing of Essential Drugs (the government of Norway was a co-
sponsor). On April 8-11, 2001, in Hesbjer, Norway, representatives from
national governments, UN agencies, pharmaceutical companies, generic
drug companies, and NGOs (including the Consumer Project on Technol-
ogy, HAI, and MSF) came together to discuss differential pricing—the
practice of charging different prices in different markets according to the
buyer’s purchasing power. Adrian Otten, director of the Intellectual Prop-
erty and Investment Division at the WTO Secretariat, observed that while
the WTO and WHO had held other joint meetings, this was “the first time
that we have done anything together on this scale.”!”

In June 2001, the WTO TRIPS Council held a special session on intel-
lectual property and access to drugs at the urging of the WTO’s African
members, who said that TRIPS faced a “crisis of legitimacy.”120 However,
that view was not universal. Supporters of TRIPS noted that the agree-
ment allowed a great deal of leeway for the use of compulsory licensing—
not just in national emergencies but also in cases of public noncommercial
use, as well as when patent rights were abused by their holder. In addi-
tion, TRIPS members could “adopt measures necessary to protect public
health and nutrition . . . provided such measures are consistent with the
provisions of this Agreement” (Article 8.1, a provision some NGOs called
meaningless). Finally, under TRIPS, the WTO would not resolve disputes
over “exhaustion of intellectual property rights,” the basis for allowing or
preventing parallel importing (Article 6). In the view of WTO Director-
General Mike Moore, TRIPS thereby struck “a carefully-negotiated bal-
ance between providing intellectual property protection—which is essen-
tial if new medicines and treatments are to be developed—and allowing
countries the flexibility to ensure that treatments reach the world’s poor-
est and most vulnerable people. Countries must feel secure that they can
use this flexibility.”1%!

Some officials from the WHO countered, “The flexibility in the TRIPS
agreement is not being used.”!?> More than 100 NGOs attended the WTO
TRIPS meeting and urged the WTO to address the concerns of developing
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countries by adopting a seven-point strategy, including an extension of
the TRIPS implementation deadline for the least-developed countries. In
addition, the NGOs argued, to ensure that health concerns were taken
into consideration in TRIPS enforcement, developing countries should re-
ceive technical assistance on TRIPS not only from developed-country gov-
ernments and the WTO TRIPS Council but also from health organizations.

NGOs also asserted that developing countries were being bullied by the
pharmaceutical industry and threatened with trade sanctions by govern-
ments to discourage them from participating in parallel importing or
compulsory licensing.'?> NGOs pointed to the United States as exempli-
fying the kind of pressure they were protesting. In April 2000, the United
States had filed a challenge at the WTO against Article 68(1)(I) of Brazil’s
1996 industrial property law, which called for “local working” as a condi-
tion of receiving patent protection—companies had the choice of manu-
facturing their inventions in Brazil within three years of obtaining a
patent or being subject to a compulsory license. Though the law took ef-
fect in May 1997, it had never been enforced.

Activists and Brazilian officials called on the United States to drop its
challenge, which they claimed would impede Brazil’s ability to fight
AIDS. Since 1997, Brazil had provided free HIV/AIDS drugs for patients
who needed them, a policy that many NGOs viewed as a model for the de-
veloping world. Brazil’s treatment program was controversial, however,
since its cornerstone was the local production of generic equivalents of
brand-name drugs. According to Brazil’s health ministry, the country had
brought down the price of AIDS drugs by 79 percent and had cut the num-
ber of AIDS-related deaths in half.'?* The country produced 7 of the 14
drugs it distributed, and health officials said that threats of compulsory li-
censing had enabled them to negotiate lower prices with global pharma-
ceutical companies for some of the remaining AIDS treatments. MSF
warned that the US WTO challenge “might handicap the successful Brazil-
ian AIDS program, which is largely based on Brazil’s ability to manufac-
ture affordable treatment. . . . The Brazilian patent policy has been key to
the success of the strategies to offer universal access to HIV/AIDS med-
ication in Brazil.” Brazil’s ambassador to the WTO, Celso Amorim, pre-
dicted that the US complaint “may prove politically disastrous.”1??

But US trade officials argued that the patent law cited in the WTO com-
plaint did violate TRIPS and did not affect Brazil’s AIDS policy, accusing
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NGOs of being misinformed about the case.'?® The Brazilian law was
clearly proscribed by TRIPS Article 27 (reproduced in appendix 3C),
which mandated patent protection without discrimination as to whether
products were imported or locally produced. Nevertheless, after the WTO
had acceded in February 2001 to its request to establish a panel to rule on
its complaint, the United States dropped the matter in June 2001. The
move came as the UN General Assembly opened discussions in New York
on how to combat AIDS. Instead of pursuing the patent issue at the WTO,
the United States sent the dispute to a newly created US-Brazil bilateral
consultative mechanism.'?” Sources asserted that this backpedaling from
the WTO panel reflected an unwillingness on the part of USTR Robert
Zoellick to give opponents of trade liberalization an issue that appeared
to give credence to the idea of the WTO interfering with poor countries’
health policies.!?

According to USTR, the new US-Brazil bilateral process would “per-
mit more effective and less confrontational consideration of intellectual
property issues and ensure that such discussions do not divert attention
away from the shared goal of combating the spread of HIV/AIDS.”1?
Under the terms of the agreement, Brazil would provide advance notice to
the United States before utilizing the “local manufacturing” provision.!3
Zoellick praised the pact as “provid[ing] an early warning system to pro-
tect US interests,” adding, “I stand four-square behind strong enforce-
ment of the WTO rules on intellectual property. However, litigating this
dispute before a WTO dispute panel has not been the most constructive
way to address our differences, especially since Brazil has never actually
used the provision at issue.”13!

Anthrax and Accusations

The TRIPS issue, as well as a litany of other trade questions, would be dis-
cussed in the upcoming November 2001 WTO ministerial meeting in
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Doha, Qatar, which trade officials hoped would launch a new multilateral
round of trade talks.

But the events of September 11, 2001, changed the context of the Doha
ministerial dramatically. In the weeks that followed the terrorist attacks on
New York and the Pentagon, fears increased as anthrax spores were sent
through the US mail. In October, the Canadian health ministry ignored
Bayer’s patent rights on Cipro, an antibiotic used to treat anthrax, and
commissioned a local manufacturer to produce one million tablets of the
drug.!3? Bayer responded by donating Cipro to Canada and committing to
deliver more in an emergency. As a result, Canada agreed to acquire Cipro
exclusively from Bayer. The United States similarly decided to stockpile
Cipro; in October, US Health and Human Services Secretary Tommy
Thompson threatened to override Bayer’s patent unless the German com-
pany lowered the price of the drug. Bayer assented to a price of 95 cents a
pill, down from $1.77, and no action was taken to supersede the patent.!33

However, activists and some developing-country officials seized on
Thompson’s threat. By even considering compulsory licensing, the United
States was accused of judging pharmaceutical patents by a double stan-
dard. Four had died from anthrax; in the AIDS epidemic, millions had per-
ished. “Tommy Thompson may not know it, but he became our ally when
he threatened that patent,” said Jose Viana, an adviser to Brazil’s health
minister, adding, “He did what he thought was in the best interest of his
country. Why can’t others do the same?”134 James Love of the Consumer
Project on Technology agreed: “The Cipro thing was timely. When the US
did not like the price of a medicine, we were very fast to say we might
override patent rights. When Brazil did the same thing (for AIDS drugs),
they were savaged.”13® The incident “seriously weakened the industry’s
bargaining position” at Doha, concluded the Financial Times.136

As the Doha WTO ministerial approached, NGOs and developing-
country officials led by Brazil and India continued to organize on the
TRIPS issue, repeating their message to journalists that public health was
under threat. Pharmaceutical industry representatives countered that not
everyone involved in this movement was motivated solely by their con-
cern for public health. Countries such as Brazil and India, they argued,
hoped that the debate would lead to their own large generic drug in-
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dustries producing patented pharmaceuticals with a freer hand. Mark
Grayson, a spokesman for PhRMA, was blunt: “They’ve hijacked the AIDS
crisis to hone their own industrial development.”13”

In addition, pharmaceutical industry representatives argued that in de-
veloping countries, poverty and weak health infrastructures threw up
much more serious barriers to drug access than did patents (see Gillespie-
White and Salmon 2000). “It is creating false hope to say if changes are
made to TRIPS you'll get drugs to poor people,” Grayson said.!3® In a con-
troversial study published in the Journal of the American Medical Association
and circulated by the industry, Harvard researcher Amir Attaran con-
cluded, “It is doubtful that patents are to blame for the lack of access to
antiretroviral drug treatment in most African countries” (Attaran and
Gillespie-White 2001, 1890). In fact, according to the study, few antiretrovi-
ral drugs were patented in African countries at all. The real reason Africans
could not buy drugs, Attaran said, was more simple—a lack of money.
“Companies can offer a discount, a donation, but let’s face it, it's not their
job to build clinics or train doctors,” he told a reporter. “It is, however, what
foreign-aid agencies are supposed to do. And they're not doing it.”13

The Lead-Up to Doha

The United States went to Doha with limited objectives—its focus was on
liberalizing trade in agriculture, industrial goods, and services.!? Euro-
pean negotiators had broader goals, hoping to include four issues they
had originally proposed at the 1996 Singapore ministerial: investment pol-
icy, competition policy, transparency in government procurement, and
trade facilitation. EU negotiators were also focused on agriculture. The
French in particular were strongly opposed to language that referred to
phasing out agricultural export subsidies. Developing countries favored
such a phaseout, which would make their own agricultural products more
competitive in the European market.

Many developing countries wanted to include negotiations on anti-
dumping measures in the Doha round. Some WTO members opposed
these controversial policies aimed at protecting domestic industries from
surges of cheap foreign imports. If imports were being sold at prices
below their normal value or their cost of production, a levy could be im-
posed to bring the price up to that of domestic producers. Many countries
were particularly angered by the United States” use of antidumping pro-
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visions, which they viewed as disguised protectionism.'#! India, Pakistan,
and other countries also wanted to increase the access for their textiles in
such markets as the United States, the European Union, and Canada.
India in particular strongly resisted negotiations on the new areas raised
in Singapore until the “implementation issues” from the Uruguay Round
were resolved.

The preparations for the Doha ministerial reflected some key organiza-
tional changes. “Since the Seattle ministerial there has been much greater
emphasis on the need for ‘transparency’ and ‘inclusiveness’ in the WIO'’s
institutional machinery,” noted Stuart Harbinson, chairman of the WTO’s
General Council (Harbinson 2002, 3). As developing countries partici-
pated more fully in the WTO, more meetings were required to achieve re-
sults. In addition, rather than sending the trade ministers a document
with various bracketed country proposals, as had been done before the
Seattle ministerial, before Doha, Harbinson prepared a draft declaration
to serve as the starting point of the negotiations.

Going into the ministerial, drug patents and TRIPS remained among
the most difficult issues. “It’s really proven a tough nut to crack,” said one
WTO official.1#? At a September 2001 meeting of the TRIPS Council, three
draft proposals for a declaration on TRIPS were submitted. In their “Dec-
laration on the TRIPS Agreement and Health,” a group of 60 developing
countries proposed that “nothing in the TRIPS Agreement shall prevent
members from taking measures to protect public health.” The pharma-
ceutical industry felt the statement was too broad. “That language is ex-
traordinarily potent,” Mark Grayson warned. “With that language, there
might as well not be a TRIPS.”143 Activists from MSF, Oxfam, and other
NGOs encouraged delegates from developing countries to demand that
any TRIPS language not be limited to AIDS but instead address public
health more broadly.

For its part, the United States appeared ready to make some conces-
sions. In the lead-up to Doha, US officials proposed that the TRIPS imple-
mentation deadline for the least-developed countries be extended from
2006 to 2016 and suggested a moratorium on WTO challenges to African
countries’ efforts to fight AIDS and other pandemics for at least five
years—concessions that would not apply to Brazil, India, and Thailand.
The European Union did not support the two US proposals, objecting that
neither would lead to a meaningful declaration spelling out the relation-
ship between TRIPS and health.1# In a press conference, EU Commis-
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sioner Pascal Lamy said the European Union would seek to strike a mid-
dle road between the contrasting US and developing-country positions.
According to some sources, USTR Zoellick was irritated by how the Eu-
ropean Union had handled the issue.!*

The Doha Ministerial

Participants began the WTO ministerial in Doha not only in the shadow of
September 11 but also with clear memories of the failure to start a round of
trade talks at the 1999 WTO ministerial in Seattle. Many delegates there-
fore came to Doha ready to work. WTO officials emphasized the impor-
tance of reaching an agreement to launch a new set of talks. WTO Director-
General Mike Moore reminded the developing countries—three-quarters
of the WTO's 142-nation membership—that without an effective multilat-
eral body, the world would move toward regional trade agreements sure
to favor the stronger economic players. “Everyone wants to do a free trade
deal with Japan or with the United States,” Moore said. “For the most mar-
ginal of our members, who’s knocking on their door? Only us.”146

The negotiations kicked off on November 9, 2001, without the protests
of the Seattle ministerial (Qatar tightly limited the number of visitors).
Much of the bargaining took place in six groups, focused respectively on
agriculture, the environment, antidumping measures, implementation of
the previous Uruguay Round agreement, investment and competition,
and TRIPS.'# Despite the importance of other areas, some saw the issue
of drug patents as dominating the talks. Representatives from US, Swiss,
and European drug companies were out in full force at the ministerial.
“But,” noted the Wall Street Journal, “unlike in 1993, when intellectual-
property protections were first negotiated as part of the initial WTO pact,
this time the lobbyists were matched by AIDS activists who proved to be
a well-coordinated group of opponents.”148

Developing-country negotiators knew that the United States and the Eu-
ropean Union wanted a new round of trade talks—and that the Bush ad-
ministration was anxious to keep the world on its side for the “war on ter-
rorism.” India’s commerce and industry minister, Murasoli Maran, took a
particularly hard-line approach. “India’s Mr. Maran became the man to see
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at Doha,” according to one report, “frustrating US and European efforts to
get an agreement. He spent the first five days refusing to negotiate and the
last day threatening to walk out of the talks.” Maran’s stance in part re-
flected pressure back at home: during the negotiations, 25,000 protesters
marched in the streets of New Delhi in opposition to the WTO talks.'4’

The Doha negotiations ran well beyond their scheduled deadline of No-
vember 13. Though USTR Robert Zoellick was willing to compromise on
TRIPS and talk about the use of antidumping measures, he refused to
make concessions on textile imports. On the agriculture issue, EU Trade
Commissioner Pascal Lamy agreed to negotiate open agricultural markets
“without prejudging the outcome” and to reduce export subsidies “with
a view to phasing [them] out,” face-saving language that seemed to sat-
isfy the French.

Even after the midnight deadline, India continued to hold out against
negotiations on the Singapore issues, but some developing-country min-
isters were becoming frustrated with India’s tactics. Only hours before the
closing ceremonies were to begin, Kenya’s trade minister attacked Maran
for jeopardizing the TRIPS deal.'>? As it stood, the draft ministerial decla-
ration read, “Negotiations [on Singapore issues] will take place after the
Fifth Session of the Ministerial Committee on the basis of a decision to be
taken, by explicit consensus, at that session on modalities of negotiation.”
The meaning of this language was uncertain, however. According to the
European Union and the United States, the declaration clearly launched
Singapore issue negotiations. Yet in a closed-door session that held up the
conclusion of the talks, India obtained the following statement from the
conference’s chair, Qatari trade minister Youssef Kamal: “My understand-
ing is that at that [fifth ministerial] session, a decision would indeed need
to be taken by explicit consensus before negotiations on [Singapore is-
sues] could proceed.”’! India interpreted his assertion as denying that
negotiations on the Singapore issues would necessarily take place. On this
interpretation Maran announced, “India is supporting the text” as other
ministers at the closing ceremony cheered.'>? The issue would continue to
be debated after the close of the ministerial.

At the end of the talks, USTR Zoellick was widely quoted as saying,
“Today the members of the WTO have sent a powerful signal to the
world—we have removed the stain of Seattle.” Developing countries were
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no longer complaining about being left out of crucial discussions. “Unlike
in Seattle, Africa has been satisfied with all the stages of consultations,”
Nigerian commerce minister Mustafa Bello said.!

The WTO Declaration on the TRIPS Agreement
and Public Health

The Declaration on the TRIPS Agreement and Public Health emerged from
the Doha Development Agenda as a separate document. Though not as
strong as the developing-country proposal, it went beyond the narrower
language initially advocated by pharmaceutical companies: “We agree that
the TRIPS Agreement does not and should not prevent Members from tak-
ing measures to protect public health” (see appendix 3E). In addition, the
TRIPS agreement was to be interpreted and implemented in a manner
“supportive of WTO Members’ right to protect public health and, in par-
ticular, to promote access to medicines for all.” For the least-developed
countries, the implementation of TRIPS was extended until 2016.

Some saw the final declaration as a triumph for developing countries.
Activists believed the declaration on TRIPS represented a significant turn-
ing point at the WTO. The debate was reframed, now that public health
was linked to intellectual property and trade. Brazil’s foreign minister,
Celso Lafer, described the text as an important step: “The declaration
doesn’t change the TRIPS agreement at all, but provides a new view of it
which is public health-friendly.”1* Activists who had worked to achieve
the declaration were thrilled. The Consumer Project on Technology’s Love
called it “the greatest moment of our entire campaign—we are euphoric.
We could have written that declaration ourselves.”!>® The WHO later
noted, “The Declaration enshrines the principle WHO has publicly advo-
cated and advanced over the last four years, namely, the re-affirmation of
the right of WTO Members to make full use of the safeguard provisions
of the TRIPS Agreement in order to protect public health and promote ac-
cess to medicines.”15

Pharmaceutical industry representatives also publicly welcomed the
WTO'’s statement on TRIPS and public health. Some argued that it would
have little impact. “The industry wanted to make sure that the final lan-
guage of this declaration didn’t expand or diminish the rights and obli-
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gations within world trade agreements,” said PhRMA’s president, Alan
Holmer. “We are now satisfied that the language does not.”1%” Brian Ager,
director-general of the European Federation of Pharmaceutical Industries
and Associations, agreed: “It’s still very much a political declaration,” not
a legal change to the WTO rules.!® Henry McKinnell, chief executive and
chairman of Pfizer, described the battle in Doha as a public relations cam-
paign by Indian generics manufacturers seeking to continue copying drug
makers’ discoveries. The Indian companies “make Napster look good,”
said McKinnell. But he insisted that the Doha Declaration would have
“zero” effect on Pfizer’s profit.1>

Some observers pointed out that activists were most effective on issues
in which their interests aligned with those of developing nations. “This
week’s [TRIPS] declaration showed how potent the alliance between the
activists and developing countries can be,” noted the Washington Post’s
Paul Blustein.

The activists’ clout at the WTO is weakest when their goals aren’t shared by de-
veloping country governments, whose citizens the activists purport to champion.
That’s often a problem for environmentalists, because trade officials in the Third
World are leery of establishing international environmental standards. Such stan-
dards, they suspect, will be used as an excuse by protectionist-minded rich coun-
tries to restrict imports of goods made in poor countries. The issue of drug patents
was one on which activists and developing countries saw nearly eye-to-eye.1®

Even those in industry commented on the changes faced by business
groups. Harvey Bale, the director-general of the International Pharma-
ceutical Manufactures Association, acknowledged the striking shift from
the 1970s and 1980s, when the GATT was much more dominated by the
“Quad” countries: the United States, the European Union, Japan, and
Canada. Now, Bale said, developing countries are coming together and
showing a greater readiness to use their muscle in the WTO, a change that
“gives the activists fertile ground.”1®! One news editorial summed up
Doha as “a turning point”: “It was not the radical climax for which some
campaigners hoped, but it was a significant shift in the balance of power
in global trade negotiations.”162

157. Holmer, quoted in Harris and Zimmerman, “Drug Makers Say,” B5.

158. Ager, quoted in Geoff Winestock and Helene Cooper, “Activists Outmaneuver Drug
Makers at WTO— Poor Nations Can Ignore Patents to Meet Public-Health Needs,” The Wall
Street Journal, November 14, 2001, A2.

159. McKinnell, quoted in Harris and Zimmerman, “Drug Makers Say,” B5.

160. Paul Blustein, “Getting WTO'’s Attention; Activists, Developing Nations Make Gains,”
The Washington Post, November 16, 2001, E1.

161. Bale, quoted in Blustein, “Getting WTO’s Attention,” E1.

162. “Power Shifts in the WTO: Developing Countries Flex Their Muscles” (editorial), The
Guardian (London), November 15, 2001, 23.

104 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



Continuing Controversy—Paragraph 6 and Beyond

Controversy continued, however, over the meaning and significance of
the Doha Declaration on the TRIPS Agreement and Public Health. For ex-
ample, it had left open one key issue: how poor countries with no phar-
maceutical manufacturing capabilities could make effective use of com-
pulsory licensing. Ministers appeared to agree that the poorest countries
facing serious health threats should be allowed to buy generic drugs from
manufacturers in other countries, but the details remained to be worked
out. Paragraph 6 of the declaration read:

6. We recognize that WTO Members with insufficient or no manufacturing capac-
ities in the pharmaceutical sector could face difficulties in making effective use of
compulsory licensing under the TRIPS Agreement. We instruct the Council for
TRIPS to find an expeditious solution to this problem and to report to the General
Council before the end of 2002.

The negotiations over paragraph 6 were difficult. As one observer puts
it, negotiators had to decide “which countries should be allowed to im-
port which products, for what diseases, from which possible exporters,
under what safeguards, and through which legal form this additional
flexibility should be created” (van Thiel 2003, 13)—and positions on all
these issues diverged widely. Predictably, developing nations and ac-
tivists wanted to allow poorer countries to import a broad range of pub-
lic health products—not just AIDS drugs, for example, but also diagnos-
tic kits and equipment. One US trade official criticized NGOs for “trying
to break patent protections on every conceivable health product, even
X-ray machines.”1%3 In addition, activists believed it should be up to each
WTO member to decide when it faced a public health problem. US dele-
gates, in contrast, pushed to limit the agreement to include only drugs
treating AIDS/HIV, malaria, tuberculosis, and infectious epidemics of
comparable gravity and scale. “Broadening the solution to cover any pub-
lic health problem, as some are advocating, would divert attention and re-
sources away from these epidemics, at Africa’s expense,” wrote Assistant
USTR for Africa Rosa Whitaker to African trade ministers on October 25,
2002, “and risks trivializing the gravity of these serious epidemics.”1%*

Activists and developing countries viewed the limited disease coverage
as too restrictive. Ellen ‘t Hoen of MSF argued that such limitations would
mean that countries seeking to treat AIDS sufferers could import cheaper
antiretrovirals, but would be barred from importing generic antibiotics to
treat pneumonia or medicines to treat other opportunistic infections.!®®

163. Quoted in Neil King Jr., “Progress in Doubt on Drug Patents at WTO Summit,” The Wall
Street Journal, November 14, 2002, A11.

164. Letter reprinted in Inside US Trade, November 15, 2002.

165. ‘t Hoen, quoted in “Drug Companies Push for Limits on Disease Coverage in Drug
Patent Deal,” Inside US Trade, November 22, 2002.

TRADE-RELATED INTELLECTUAL PROPERTY RIGHTS 105



Ultimately, TRIPS Council Chairman Eduardo Perez Motta proposed more
ambiguous language that referred to “public-health problems afflicting
many developing and least-developed countries, especially those result-
ing from HIV/AIDS, tuberculosis, malaria, and other epidemics.” Some
developing nations interpreted this as covering any public health problem.

On November 19, 2002, leading executives of 20 US research-based
pharmaceutical companies sent a letter to USTR Robert Zoellick, urging
him to ensure that WTO language be limited to medicines for serious epi-
demics and not to allow patents to be overridden for medicines treating
diseases such as cancer, heart disease, or diabetes. “While we have been
supportive of the Administration since Doha,” the letter read, “it has be-
come increasingly evident that some WTO countries with industries based
upon copying medicines are pushing to expand the Doha frame of refer-
ence far beyond its original letter and spirit.”10 In addition, the writers
emphasized that a solution should focus on the needs of patients in the
“poorest countries” that “truly lack manufacturing capacity.” PhRMA se-
nior vice president for international affairs Shannon Herzfeld said that any
agreement should require all but the least-developed countries to prove
with “objective verifiable data” that they could not manufacture the drugs
domestically, and must therefore issue a compulsory license for manufac-
ture abroad.'®”

The negotiations on compulsory licensing ground to a halt in December
2002 when US officials rejected a draft text by Motta (see van Thiel 2003,
22). The United States was alone in rejecting the text; EU Trade Commis-
sioner Pascal Lamy called US industry objections to the proposed WTO
agreement “very stupid.” Lamy also criticized NGO activists for trying to
block a deal.'®® In the last-minute negotiations, in which WTO Director-
General Supachai Panitchpakdi was directly involved, the United States in-
sisted that any agreement must specify what diseases would be covered,
but attempted to keep the negotiations alive by offering to expand that cov-
erage to include 23 diseases.'®” This list, according to a USTR spokesman,
was developed by the Department of Health and Human Services and the
WHO to identify the “infectious epidemics of most concern to health pro-

166. Quoted in “Drug Companies Push for Limits on Disease Coverage.” Signing the in-
dustry letter were CEOs and senior executives of Hoffmann-La Roche, Novartis Pharma-
ceuticals, Wyeth, AstraZeneca, Bristol-Myers Squibb, Bayer, Pharmacia, GlaxoSmithKline,
Berlex Laboratories, Pfizer, Amgen, Genzyme, Johnson & Johnson, PhRMA, Schering-
Plough, Aventis, Allergan, Eli Lilly, Schwarz Pharma, and Abbott Laboratories.

167. Herzfeld, quoted in “Drug Companies Push for Limits on Disease Coverage.”

168. Lamy, quoted in Guy de Jonquieres, “EU Condemns Stance of US Drug Groups:
Cheaper Drugs for Poorer Nations,” The Financial Times, January 21, 2003, 11.

169. “Consensus on TRIPS Unravels as US Blocks Deal on Scope of Diseases,” Inside US
Trade, January 3, 2003.
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fessionals in the developing world.”17? But developing countries rejected
the idea, favoring instead the more general deal proposed by Motta.

After talks broke down, the United States announced a unilateral mora-
torium on bringing WTO cases against countries that exported drugs to
low-income nations under compulsory licenses, provided that those
drugs were used to treat a limited set of infectious epidemics.!”! Despite
US efforts to persuade other countries that such a moratorium would suf-
fice, developing countries held out for a formal amendment to the TRIPS
agreement as a permanent solution.

Soon after, in his State of the Union address, President George W. Bush
noted that the price of antiretroviral drugs had fallen from $12,000 to $300
annually and asked Congress to commit $15 billion over five years toward
AIDS in Africa. “More than 4 million require immediate drug treatment,”
Bush said. “Yet across that [African] continent, only 50,000 AIDS victims—
only 50,000—are receiving the medicine they need. . . . A doctor in rural
South Africa describes his frustration. He says, “We have no medicines.
Many hospitals tell people, you've got AIDS, we can’t help you. Go home
and die.” In an age of miraculous medicines, no person should have to
hear those words.”172

The failure to reach a TRIPS and health deal by the December 31, 2002,
deadline marked another setback for the Doha Round, which faced other
deadlines on agriculture, industrial market access, and services. WIO
Director-General Supachai warned countries about the lagging pace of
the overall negotiations, which he feared faced “imminent gridlock.”173
Trade negotiators were eager to reach agreement on the TRIPS issue be-
fore the September 2003 WTO ministerial in Cancin, Mexico, meant to
serve as a midterm review of the Doha Round. Some officials worried that
if the dispute remained unresolved before the meeting in Canctin, the
medicines issue would cloud the overall negotiations.

In August 2003, just two weeks before the Canctin ministerial, the dead-
lock over paragraph 6 was broken. US negotiators ended their obstruction

170. One version of the footnote, obtained by Inside US Trade, reads: “This decision applies
to public health problems arising from yellow fever, plague, cholera, meningococcal disease,
African trypansimiasis, dengue, influenza, HIV/AIDS, leishmaniasis, TB, malaria, hepatitis,
leptospirosis, pertussis, poliomyelitis, schistosomiasis, typhoid fever, typhus, measles,
shigellosis, hemorrhagic fevers, and arboviruses and other epidemics of comparable gravity
and scale including those that might arise in the future due to natural occurrence, acciden-
tal release or deliberate use.” See “Consensus on TRIPS Unravels as US Blocks Deal on Scope
of Diseases,” Inside US Trade, January 21, 2003.

171. “Consensus on TRIPS Unravels, Inside US Trade, January 21, 2003.”

172. President George W. Bush, State of the Union Address, January 28, 2003, www.
whitehouse.gov.

173. Supachai Panitchpakdi, quoted in “TNC Fails to Advance Developing Country Imple-
mentation Demands,” Inside US Trade, March 7, 2003.

TRADE-RELATED INTELLECTUAL PROPERTY RIGHTS 107



when the chairman of the General Council added additional safeguards.
In a statement accompanying the agreement that emerged, “Implementa-
tion of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and
Public Health, Decision of the General Council of 30 August 2003” (see
appendix 3F), the chairman stressed that the 2002 TRIPS and health dec-
laration should be implemented “in good faith to protect public health”
and not to further “industrial or commercial policy objectives.””* Mea-
sures to prevent the diversion of cheap drugs to Western markets, includ-
ing special packaging or different-colored tablets, were also stipulated. In
addition, most OECD members agreed to opt out of the system. The deal
created a temporary waiver from specific TRIPS rules for pharmaceutical
products until WTO members could create a formal amendment to the
agreement. “This is a historic agreement for the WTO,” Supachai said.
“The final piece of the jigsaw has fallen into place, allowing poorer coun-
tries to make full use of the flexibilities in the WTO’s intellectual-property
rules in order to deal with the diseases that ravage their people.”17>

The activists were not so sanguine; some argued that the agreement on
paragraph 6 was too complicated. A joint NGO statement labeled it “a gift
bound in red tape” and urged that the waiver not be celebrated until it
was seen to actually work.'7® A Washington Post editorial similarly cau-
tioned, “While this agreement is fine in principle, many are still doubtful
about how well it will work in practice. . . . Drug agreements may be
hailed in Canciin, but what matters is whether they improve access to
drugs in the poorest countries.”!””

Despite agreement on TRIPS, the talks in Canctin collapsed in Septem-
ber over disputes between developed and developing nations. A group of
22 developing countries, led by Brazil, China, and India, balked at a US-EU
proposal on agriculture. In addition, developing countries refused to
launch negotiations on the so-called Singapore issues (investment, compe-
tition policy, trade facilitation, and transparency in government procure-
ment). “Compared with the past, the role of the developing countries has
changed,” said Hajime Ito, a senior director in Japan’s trade ministry.
“They have been able to achieve a homogeneous position that they could

174. The WTO, “The General Council Chairperson’s Statement,” August 30, 2003, www.
wto.org.

175. Supachai Panitchpakdi, quoted in “WTO Votes to Bypass Patents on Medicines: Cheap
Generics Go to Poor Nations,” The Washington Post, August 31, 2003, Al6.

176. MSF press release, “Joint NGO Statement on TRIPS and Public Health WTO Deal on
Medicines: A ‘Gift" Bound in Red Tape,” September 10, 2003 (available at, e.g., www.epha.
org); it was signed by ACT UP Paris, the Consumer Project on Technology, Consumers In-
ternational, Essential Action, European AIDS Treatment Group, Health Action International,
Health GAP, International People’s Health Council, Médecins sans Frontieres, OXFAM
International, People’s Health Movement, SEATINI, Third World Network, and Women in
Development.

177. “The Task in Cancun” (editorial), The Washington Post, September 10, 2003, A18.

108 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



not in the past.”178 USTR Zoellick wrote in the Financial Times that the WTO
had become “a forum for the politics of protest” and warned, “the US will
not wait: we will move towards free trade with can-do countries.””?

Though the Doha Round would eventually continue, some analysts
worried that such ongoing disputes would spur the United States and the
European Union to further accelerate bilateral and regional trade agree-
ments rather than devoting effort to multilateral talks. They noted that the
United States and EU were already working through bilateral and re-
gional avenues to tighten intellectual property protections beyond TRIPS
in developing countries. Such “TRIPS-plus” standards for IPRs included
limiting compulsory licensing, requiring countries to join the Interna-
tional Union for the Protection of New Varieties of Plants,'®? extending
patent terms, and implementing TRIPS early.

The continuing tensions over TRIPS were seen in provisions of the US
Bipartisan Trade Promotion Authority (TPA) Act. In July 2002, Congress
narrowly passed this legislation, which set priorities for US trade nego-
tiators and ensured a quick vote on implementing legislation for trade
deals. While TPA directed negotiators “to respect the Declaration on the
TRIPS Agreement and Public Health” made at Doha, it also directed the
USTR to ensure “accelerated” implementation of the TRIPS agreement
and mandated that the IPR provisions of any multilateral or bilateral
trade agreement entered into by the United States “reflect a standard of
protection similar to that found in United States law.”

MSF called on all WTO members to “reject any IP provisions more
stringent than TRIPS requires (TRIPS-Plus), and to set the Doha Declara-
tion as the ceiling on intellectual property protection for all bilateral and
regional trade agreements.”!8! Activists also wrote to members of Con-
gress, criticizing the US-Singapore Free Trade Agreement, the US-Chile
Free Trade Agreement, and the Central American Free Trade Agreement
(CAFTA) for including “TRIPS-plus” patent protections and for delaying
the introduction of generic drug competition. They had similar concerns
about the Free Trade Area of the Americas (FTAA) negotiations.

178. Ito, quoted in Neil King Jr. and Scott Miller, “Trade Talks Fail amid Big Divide over
Farm Issues—Developing Countries Object to US, EU Goals; Cotton as a Rallying Cry,” The
Wall Street Journal, September 15, 2003, A1.

179. Robert B. Zoellick, “America Will Not Wait for the Won’t-Do Countries,” The Financial
Times, September 22, 2003, 23.

180. The International Union for the Protection of New Varieties of Plants (I'Union interna-
tionale pour la protection des obtentions végétales, or UPOV), an intergovernmental orga-
nization with headquarters in Geneva, is not mentioned in the TRIPS agreement. It was
established by the UPOV Convention, adopted in Paris in 1961 (revised in 1972, 1978, and
1991) to bring new varieties of plants under the protection of IPRs. See www.upov.org.

181. MSF press release, “Doha Derailed: MSF Supports Developing Countries’ Efforts to Im-
plement the Doha Declaration,” September 10, 2003.
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Return to South Africa

Meanwhile, South Africa announced a major shift in its AIDS policy, com-
mitting to undertake the world’s largest AIDS treatment program by pro-
viding free antiretroviral drugs to its HIV-positive citizens. The plan took
advantage of an October 2003 deal that the William Jefferson Clinton
Foundation had brokered with Indian and South African generic produc-
ers. It lowered AIDS drug prices for a group of 15 African and Caribbean
nations to $0.38 a day—a reduction of more than a third from already dis-
counted prices.'®2 South Africa’s Department of Health estimated that in
the first year of the program more than 50,000 people would receive
drugs, a figure that would rise to more than one million by 2007.183
South African manufacturers of generics worked to get voluntary li-
censes for the antiretroviral drugs before going into production. In an out-
of-court settlement, GlaxoSmithKline and Boehringer Ingelheim agreed
to expand voluntary licensing of their patented AIDS medicines to the
South African companies; the deal permitted the drugs to be sold in all 47
sub-Saharan African countries. In return, the South African Competition
Commission, a government body, dropped a yearlong investigation into
whether the companies had overcharged for their AIDS drugs.!®* In Oc-
tober 2003, the commission had ruled that the two companies had vio-
lated South Africa’s Competition Act by “abus[ing] their dominant posi-
tions in their respective anti-retroviral (ARV) markets” through excessive
pricing and “refus[ing] to license their patents to generic manufacturers in
return for a reasonable royalty.”18° Though the drug makers held the com-
plaint to be unfounded, GlaxoSmithKline senior vice president Peter
Bains said the company was “pleased” to have escaped the months of
negative publicity that might have accompanied hearings of the Com-
petition Tribunal. Activists celebrated the agreement. “For us, this is an
historic occasion,” said Zackie Achmat, chairman of South Africa’s Treat-
ment Action Campaign. “It’s come late, it’s come at a cost of many thou-

182. The Clinton Foundation also struck a deal with five of the world’s leading medical
companies to deliver low-priced HIV diagnostic tests for sub-Saharan Africa, cutting costs
by as much as 80 percent.

183. Nicol Degli Innocenti and John Reed, “Facing Up to AIDS: South Africa Plans to Treat
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ary 21,2004, 17.

184. See Julia Flynn and Mark Schoofs, “Glaxo, Boehringer to Let Africa Make More Gener-
ics for AIDS,” The Wall Street Journal, December 11, 2003, D4; “Glaxo, Boehringer Cut a Deal
on AIDS Drugs,” Reuters and Bloomberg, December 11, 2003.
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sands of lives, but we now want to say to the drug companies, ‘Let’s put
this behind us, and move on.” 186

But pharmaceutical companies, aware that large quantities of many
types of drugs were stolen every year from South African state hospitals,
worried that AIDS drugs would be smuggled to Western markets. “We
are very concerned about unscrupulous importers,” said Bains. “A clear
condition of the voluntary licensing agreement is the inclusion of anti-
diversion measures. The drugs must be distributed in sub-Saharan Africa
only.”187

Negotiation Analysis of the Cases

The success of US intellectual property industries in getting TRIPS onto
the Uruguay Round agenda and gaining a favorable agreement is a testa-
ment to their skill in negotiating. NGOs and developing-country dele-
gations demonstrated similar skill in winning public health-related con-
cessions on TRIPS at the Doha ministerial in late 2001. The TRIPS cases
therefore offer an opportunity to see how actors with vastly different
goals employ the same influence toolbox.

Element #1: Organizing to Influence

The campaign to get TRIPS on the Uruguay Round agenda originated in
the vision and commitment of just two people, both CEOs of major US
corporations: Edmund Pratt of Pfizer and John Opel of IBM. Pratt and
Opel, who represented companies with strong interests in strengthening
international protections for intellectual property, educated and involved
themselves in the issues, and then developed potent networks of connec-
tions with senior US government officials. They established the tone and
secured the resources for an intense effort to influence key governments
and the negotiation process itself.

By founding the Intellectual Property Committee, Pratt and Opel dra-
matically increased their leverage in two ways. First, they gained the sup-
port of like-minded CEOs in affected US companies. Second, and equally
important, they staffed their new organization with highly committed
and knowledgeable people, such as Jacques Gorlin, who had as much ex-
pertise on the issues as anyone in the US government. The resulting focus

186. Bains and Achmat are quoted in John Donnelly, “Deal Paves Way for Generic HIV
Drugs: Drug Companies to Allow Sales in sub-Saharan Africa,” The Boston Globe, December
11, 2003, A8.

187. Bains, quoted in Innocenti and Reed, “Facing Up to AIDS,” 17.
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and knowledge enabled the IPC to exert significant control over how the
issues were framed and the agreements drafted. The IPC’s 1988 position
paper, for example, established minimum standards for IPR protection
that were largely adopted in the TRIPS agreement.

The campaign to secure public health exemptions to TRIPS at the Doha
ministerial likewise originated in the work of a small group of committed
people. Health Action International, the nonprofit network of public
health organizations, organized a key 1996 meeting in Germany that ce-
mented the core coalition of activists who would help to lead the cam-
paign. As the AIDS crisis escalated, South Africa became a focal point for
organization, with activists working to get the issue on the World Health
Organization and the World Trade Organization agendas.

Element #2: Selecting the Forum

In both the TRIPS cases, efforts to select the negotiating forum proved de-
cisive in shaping the outcome. The IPC decided to concentrate on getting
intellectual property onto the Uruguay Round agenda, bypassing the
World Intellectual Property Organization, which had several disadvan-
tages from its point of view. First, WIPO was seen by industry as power-
less to enforce agreements and punish violations. The GATT dispute res-
olution mechanisms would be further strengthened by the creation of the
WTO, allowing for retaliation when trade rules were violated. Second,
WIPO was a single-issue forum focused only on intellectual property, lim-
iting the flexibility the United States in using threats, trade-offs, and other
inducements to strengthen international IP protection. At the WTO, nego-
tiations on IPRs would be part of a larger undertaking that included talks
on many other sectors.

By getting TRIPS onto the agenda of the Uruguay Round negotiations,
proponents of stronger international protection for IP opened up impor-
tant opportunities for cross-sector and cross-issue trades. Key linkages
were created among the issues of IP, textiles, agriculture, and light manu-
facturing products. The quid pro quo for the TRIPS agreement ultimately
included concessions on textiles (phasing out the MFA) and agriculture.
The linkage to the MFA was particularly important in winning the sup-
port of the ASEAN countries and in breaking the developing-country
coalition opposing TRIPS.

The activists seeking to win exemptions from TRIPS for public health
likewise concluded that their leverage would be greater if they negoti-
ated in trade forums, specifically in the ministerial meetings that set the
agenda for new rounds of WTO talks and in meetings scheduled to specif-
ically focus on the medicines issue. However, activists and developing-
country officials also brought their case to the World Health Organi-
zation, which was initially resistant to addressing the question of drug
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patents. But in an unprecedented event, the WTO and WHO cosponsored
a workshop to explore the problem of access to medicines. The WHO's in-
volvement increased pressure on the WTO to address the question of ac-
cess to drugs.

Element #3: Shaping the Agenda

Both the intellectual property industry coalition and the essential medi-
cines coalition advanced their positions by threatening to block the start
of new rounds of multilateral trade negotiations. The IPC was successful
in persuading the US government, notably Commerce Secretary Malcolm
Baldrige and USTR Clayton Yeutter, to make inclusion of IPRs on the
agenda a precondition for launching the Uruguay Round.

Stealing a page from the IPC’s playbook, the essential medicines coali-
tion made public health-related concessions on TRIPS a precondition for
launching the Doha Round of multilateral trade negotiations. Activists
and developing-country negotiators knew that the United States and
the European Union strongly desired a new round of trade talks. They
also knew that the Bush administration was anxious to keep the world
on its side for its war on terrorism. The failure of the Seattle ministerial
had made Doha a make-or-break meeting, a circumstance that increased
developing-country leverage. Rather than wait for the negotiations proper,
they forced action at the Doha ministerial. Led by Brazil, developing
countries succeeded in winning concessions on TRIPS.

Element #4: Building Coalitions

In both TRIPS cases, effective multilevel coalition building proved to be
pivotal. In the first TRIPS case, IPC leaders worked to build a network of
relationships with senior US government officials and to convince them of
the need to take stronger action on IPRs. Once key members of Congress
and administration officials were on board, larger organizations were
spurred to focus on the problem. Staff members of the IPC also advised
the US delegation to the TRIPS talks throughout the process and even
helped to draft some of the agreement’s language.

Early on, the IPC also recognized the need to influence government of-
ficials in Europe and Japan to support the effort to get IP on the Uruguay
Round agenda. However, the group lacked the requisite influence to suc-
cessfully lobby these officials; nor could US government influence carry
the day.

To overcome this barrier, the IPC launched a multilevel coalition building
campaign. Because Japanese and European officials would be most likely
defer to domestic business interests on IP issues, the IPC worked to build
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coalitions with influential organizations—UNICE and the Keidanren—
representing European and Japanese businesses. At the same time, the US
government engaged in talks with Japan and Europe. The result was a co-
ordinated approach to influencing the “northern” governments to sup-
port common positions.

In order to maintain this coalition, the IPC focused on larger principles
of protecting IP and establishing a framework for what would be accept-
able, rather than focusing on details that could divide the group. By ele-
vating principles and frameworks and suppressing details, the northern
coalition could stay united until the battle was won, and only then focus
on dividing the spoils.

Coalition building proceeded along similar lines in the second TRIPS
case. The group of activists who had coalesced at a meeting organized by
HAI made common cause with sympathetic officials in sub-Saharan
Africa. Like the IPC in the first TRIPS case, this core coalition sought to
broaden its support and weaken potential opposing coalitions. By taking
the issue to the May 1998 meeting of the WHO and seeking a resolution
on access to essential medicines, they succeeded in raising awareness of
the TRIPS agreement in the international public health community.

The subsequent involvement of organizations such as Médecins Sans
Frontieres, Oxfam, and the Consumer Project on Technology situated con-
cerns about TRIPS patent rules in the broader context of access to poten-
tially lifesaving drugs in poor nations, and so further expanded the coali-
tion beyond a limited group of health policy activists in NGOs. Like the
IPC in the first TRIPS case, they engaged in multilevel coalition building.
To build support in the professional medical community, NGOs both pub-
lished articles in respected medical journals and launched a public influ-
ence campaign aimed at a more popular audience. MSF’s 1999 Nobel
Prize also enhanced its reputation, thereby strengthening its access to
medicines effort.

The United States generally treated TRIPS-related issues, including lan-
guage about pharmaceutical patents in the South African Medicines Act,
as trade-related, with USTR taking the lead. Though Vice President Gore
took the initiative to address questions about the Medicines Act in the
US—South Africa Binational Commission, the US government continued to
threaten action against South Africa, placing it on the Special 301 Watch
List. But just as the IPC influenced European and Japanese governments
by reaching “inside” and forming alliances with domestic business groups,
so too did the essential medicines activists seek allies to increase their in-
fluence. By partnering with domestic AIDS groups such as ACT UP, which
used their political power to organize protests at Gore’s presidential cam-
paign appearances, activists succeeded in pressuring the US government.
This pressure worked to counteract the influence of the pharmaceutical in-
dustry, which was concerned that precedents set by the South African
Medicines Act could weaken international IPR protection.
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Outreach to government officials, industry executives, and WHO
representatives in the lead-up to the 1999 Seattle ministerial broadened
support still further. Momentum continued to build in the first WTO de-
bate on TRIPS and affordable medicines in 2001, leading to the drafting of
the Declaration on the TRIPS Agreement and Public Health at the Doha
Ministerial.

Element #5: Leveraging Linkages

Linkages between bilateral negotiations and multilateral negotiations
were an important source of influence for the IPC in the first TRIPS case.
Throughout the 1980s, US intellectual property industries sought to focus
the administration’s attention on international IPR protection and to pro-
vide officials with tools that would make possible greater bilateral influ-
ence over trading partners. The Trade Act of 1984 made intellectual prop-
erty rights actionable under section 301 of the 1974 Trade Act. In addition,
Congress made “adequate and effective” IP protection a condition for eli-
gibility under the Generalized System of Preferences. In 1985, USTR cre-
ated the position of assistant USTR for international investment and intel-
lectual property, and the “Super 301” provision of the 1988 Omnibus Trade
and Competitive Act further strengthened reporting requirements for
intellectual property. India and Brazil, which were leaders of developing-
country resistance to IPR protection, were specifically targeted under
Super 301.

These efforts at linkage bore fruit in bilateral negotiations with Korea.
After launching a section 301 case against Korea in 1985, the United States
negotiated an agreement in 1986 that became a model for the eventual
multilateral TRIPS agreement. The linkage between section 301 and the
Uruguay Round was also important in achieving agreement with devel-
oping countries on TRIPS. Some developing countries far preferred TRIPS
to Section 301.

In the second TRIPS case, the most powerful linkage was the one made
by activists between TRIPS and the AIDS crisis in developing countries.
Though hesitant at first to bring in an issue on which so many organiza-
tions were working, they decided that the inclusion of one of the biggest
problems in contemporary world health made strategic sense. They were
right: by linking TRIPS to the AIDS pandemic, activists were able to infuse
their concerns about pharmaceutical patents with a certain moral imper-
ative that resonated in the many press reports about the debate. At the
same time, activists were careful to focus narrowly on public health issues
and not to oppose TRIPS in its entirety. Their deliberate embrace of “rea-
sonability” deprived their opponents in the drug companies of ammuni-
tion, for they could not be branded as impractical radicals. Claims (such
as the following from MSF) that they were “not against patents and not

TRADE-RELATED INTELLECTUAL PROPERTY RIGHTS 115



against patent legislation,” and that “True innovation deserves to be pro-
tected and to be rewarded,” were critically important in preventing op-
position from coalescing.

Element #6: Playing the Frame Game

In the first TRIPS case, the IPC was successful in defining the debate in
terms of “intellectual piracy” for the crucial domestic US audience, espe-
cially Congress. This description was potent because it evoked images of
the worst forms of plunder and illegitimacy. The groundwork for this
framing was actually laid earlier, notably in the 1985 IIPA report, Piracy of
US Copyrighted Works in Ten Selected Countries. Its result was an increased
willingness on the part of Congress to enact laws strengthening the ad-
ministration’s hand in international negotiations over IPRs.

But though copying of products was not in the interest of US IP compa-
nies, this act was not illegal if the country in question had no domestic IP
protections—no laws were being violated. IPRs could have been framed
differently, in accordance with the competing view that TRIPS would hin-
der development and allow IP industries to monopolize and withhold
knowledge from those unable to pay for their products. For example,
poorer countries might have labeled the situation “intellectual imperial-
ism,” a charge that would have resonated in the developing world. But the
notion of intellectual piracy dominated the debate, and the IPC won the
frame game.

The activists seeking to win concessions on TRIPS at Doha likewise
proved highly skilled in playing the frame game. In the United States, ACT
UP accused government officials of engaging in “medical apartheid” dur-
ing their demonstrations. Most important, MSF and other NGOs framed
their efforts as a campaign to make “essential medicines” more available
to dying people in the developing world. The press often picked up this
language, describing the debate as pitting dying people against corporate
profits. In response, the pharmaceutical industry argued that patent pro-
tection was necessary to fund research and development for new cures.
The industry also noted that access to AIDS treatment was blocked not by
the high price of drugs but by lack of health care infrastructure and politi-
cal will. However, these arguments did not prove as compelling as the
NGOs’ framing.

Element #7: Creating Momentum

In the first TRIPS case, the IPC employed a potent sequencing strategy to
excellent effect. Its approach can be summed up as follows: first unify the
United States, then unify the North, next co-opt the middle, and finally
isolate the implacable opponents.
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The starting point for industry leaders was to build the coalition of IP
businesses in the United States. The next step was to get IPRs on the US
government’s agenda, secure support, and set up coordinative mecha-
nisms. With US support solidified, the IPC then turned to gaining support
from the European and Japanese governments, first building coalitions
with like-minded business groups and then encouraging them to influ-
ence their respective governments.

The IPC helped to craft a set “basic principles” to which all the north-
ern countries could subscribe, and it explicitly pressed to defer “internal”
negotiations over potentially divisive details. In this way, the northern
countries succeeded in jointly creating value and claiming it as a group;
they put off for later the question of how they should divide up the pie.

The next step was to expand the coalition, using linkages to market ac-
cess for textiles, agriculture, and manufacturing products to win the sup-
port of ASEAN countries and to prevent the formation of a blocking coali-
tion. This approach—combined with success in arguing that IP protection
would be rewarded with increased foreign investment, that developing
countries would have longer TRIPS phase-in periods, and that the United
States would subject itself to the WTO dispute resolution mechanism—
was sufficient to overcome the remaining opposition.

Efforts to build momentum had a decisive impact in the second TRIPS
case as well. In part, activists similarly gained momentum by sequentially
building their coalition. But they also made skilled use of action-forcing
events. In the United States, for example, ACT UP used the upcoming pres-
idential elections as an action-forcing event to push Vice President Gore to
reduce US pressure on South Africa to overturn portions of its Medicines
Act. As described above, the Doha ministerial also served as an action-
forcing event. By in effect holding a new round of trade talks hostage, ac-
tivists and developing-country officials sought concessions on TRIPS.

Finally, the pharmaceutical industry provided their opponents with a
focal point for organizing by making a classic blunder: the decision by a
coalition of Western companies to launch and pursue a lawsuit against
South Africa’s Medicines Act. Far from causing the South African gov-
ernment and local activists to back down, the court action stiffened resis-
tance. Its opening in March 2001 provoked international outrage and ex-
tensive negative press coverage. These events provide a textbook example
of reactive coalition building—the clumsy actions of a powerful player cat-
alyzing the formation of an opposing coalition.

Rather than enter a losing argument over IP protection (and ultimately
over prices and margins), the pharmaceutical industry would have been
well advised to find a less damaging resolution. Though the companies
did shift tactics—they lowered prices through the Accelerating Access
Initiative—that initiative required them to negotiate distribution of the
drugs with each interested country individually and to ensure that par-
ticipating nations had a health care infrastructure able to administer the
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drugs. One alternative might have been to drop the South Africa case al-
together and donate the drugs to the WHO or to set up a foundation. By
doing so, they would have avoided opening up debates about true prices
and margins; and because the WHO would have been responsible for
distribution, the companies would have escaped criticism during the
predictably challenging period of actually getting the drugs to sick peo-
ple. This approach would have focused attention back on the policies of
various African governments and the weakness of their public health
infrastructures.

Conclusion

The juxtaposition of the two TRIPS cases illustrates that the negotiation
toolbox can be employed by any and all parties seeking to shape trade
agreements: companies, NGOs, and governments. The parties that use
these tools most effectively win a potentially decisive advantage. The
cases also illustrate that the negotiation game never really ends. Gains
made by the pharmaceutical industry in the first TRIPS case were par-
tially lost in the second, and the story is ongoing. Both battles occurred in
the context of a much longer war.

118 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



Appendix 3A

TRIPS: Timeline

Date Event

1883 Paris Convention for the Protection of Industrial Property
established.

1886 Berne Convention for the Protection of Literary and Artistic Work
established.

1967 World Intellectual Property Organization (WIPO) established.

1974 WIPO joins the United Nations system.

Mid-1970s Industry groups approach the US government about the “piracy”
of their intellectual property.

1978 Trademark industries found the International Anti-Counterfeiting
Coalition.

1979 The Anti-Counterfeiting Coalition works with negotiators to
develop a proposed anti-counterfeiting code during the Tokyo
Round of GATT talks. The code is not put into effect.

1970-89 Pfizer chairman Edmund Pratt and IBM chairman John Opel
serve on the President’s Advisory Committee on Trade Negotia-
tions (ACTN) during the Carter and Reagan administrations. Pratt
chairs the committee, and Opel is head of the IP task force.

1980s Software “piracy” begins to be identified as a problem (IBM
introduced personal computers around 1982).

1984 The Trade Act of 1984 makes IPR infringement actionable under
section 301 of the 1974 Trade Act.

Early 1980s Jacques Gorlin, a trade expert and consultant to IBM, writes a
paper described by one observer as “the first intellectual articula-
tion of having broader IP standards plus an enforcement text in
the GATT agreement”’

1985 USTR Clayton Yeutter creates the position of assistant USTR for
international investment and intellectual property.

1986 A bilateral IP agreement between the US and Korea (later used as
a model for TRIPS) is reached.

March 1986 Pratt and Opel found the Intellectual Property Committee (IPC),
a group of 13 CEOs committed to moving intellectual property
onto the GATT agenda.

1986 The IPC forms a tripartite coalition with the European Union

of Industrial and Employers’ Confederations (UNICE) and the
Keidanren, a powerful private federation of economic
organizations in Japan.

(table continues next page)
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TRIPS: Timeline (continued)

Date

Event

September 1986

September 1986
1986-87

June 1988

1988

December 1988

April 1989
June 1990

December 1990

December 1990
December 1991

December 15, 1993

1994

Intellectual property is included in the Punta del Este statement
that launches the Uruguay Round.

The Uruguay Round begins.

The first two years of TRIPS negotiations are characterized by
disagreements between developed and developing countries.

The IPC creates a report detailing the minimum standards for an
acceptable TRIPS agreement.

The US Omnibus Trade and Competitiveness Act includes a
provision known as “Special 301" to bolster IP protection.

At the Uruguay Round midterm review, TRIPS negotiators reach
no consensus for the framework of the talks.

The deadlock over TRIPS is broken.

Lars Anell, chairman of the TRIPS Working Group, prepares a
draft TRIPS text.

The TRIPS Draft Composite Text is presented at the Brussels
Ministerial Meeting.

The Uruguay Round breaks down.

The GATT Secretariat presents a comprehensive draft known as
the Dunkel Draft.

The Uruguay Round closes; the entertainment industry’s audio-
visual issue is left on the table.

In the United States, as the last act of the 103rd Congress, the
Uruguay Round Agreements Act passes, 288-146 in the House
and 76-24 in the Senate.
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Appendix 3B
South African Medicines and Related Substances
Control Amendment Act of 1997, Section 15C

The Minister may prescribe conditions for the supply of more affordable
medicines in certain circumstances so as to protect the health of the pub-
lic and in particular may:

(a) notwithstanding anything to the contrary contained in the Patents Act

1978 (Act No. 57 of 1978), determine that the rights with regard to any
medicine under a patent granted in the Republic shall not extend to
acts in respect of such medicine which has been put onto the market
by the owner of the medicine, or with his or her consent;

(b) prescribe the conditions on which any medicine which is identical in

(©

composition, meets the same quality standard and is intended to have
the same proprietary name as that of another medicine already regis-
tered in the Republic, but which is imported by a person other than
the person who is the holder of the registration certificate of the med-
icine already registered and which originates from any site of manu-
facture of the original manufacturer as approved by the council in the
prescribed manner, may be imported;

prescribe the registration procedure for, as well as the use of, the med-
icine referred to in paragraph (b).
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Appendix 3C
Excerpts from the TRIPS Agreement (1994)

Article 6: Exhaustion

For the purposes of dispute settlement under this Agreement, subject to
the provisions of Articles 3 and 4 nothing in this Agreement shall be used
to address the issue of the exhaustion of intellectual property rights.

Article 8: Principles

1. Members may, in formulating or amending their laws and regulations,
adopt measures necessary to protect public health and nutrition, and to
promote the public interest in sectors of vital importance to their socio-
economic and technological development, provided that such measures
are consistent with the provisions of this Agreement.

Article 27: Patentable Subject Matter

Subject to the provisions of paragraphs 2 and 3, patents shall be available
for any inventions, whether products or processes, in all fields of technol-
ogy, provided that they are new, involve an inventive step and are capa-
ble of industrial application. Subject to paragraph 4 of Article 65, para-
graph 8 of Article 70 and paragraph 3 of this Article, patents shall be
available and patent rights enjoyable without discrimination as to the
place of invention, the field of technology and whether products are im-
ported or locally produced.

2. Members may exclude from patentability inventions, the prevention
within their territory of the commercial exploitation of which is necessary
to protect public order or morality, including to protect human, animal or
plant life or health or to avoid serious prejudice to the environment, pro-
vided that such exclusion is not made merely because the exploitation is
prohibited by their law.

Article 28: Rights Conferred

1. A patent shall confer on its owner the following exclusive rights:

(a) where the subject matter of a patent is a product, to prevent third
parties not having the owner’s consent from the acts of: making, using,
offering for sale, selling, or importing for these purposes that product;

(b) where the subject matter of a patent is a process, to prevent third
parties not having the owner’s consent from the act of using the process,
and from the acts of: using, offering for sale, selling, or importing for
these purposes at least the product obtained directly by that process.
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2. Patent owners shall also have the right to assign, or transfer by succes-
sion, the patent and to conclude licensing contracts.

Article 31: Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use of the subject matter of a
patent without the authorization of the right holder, including use by the
government or third parties authorized by the government, the following
provisions shall be respected: . . .

(c) such use may only be permitted if, prior to such use, the proposed
user has made efforts to obtain authorization from the right holder on
reasonable commercial terms and conditions and that such efforts have
not been successful within a reasonable period of time. This requirement
may be waived by a Member in the case of a national emergency or other
circumstances of extreme urgency or in cases of public non-commercial
use. In situations of national emergency or other circumstances of ex-
treme urgency, the right holder shall, nevertheless, be notified as soon
as reasonably practicable. In the case of public non-commercial use,
where the government or contractor, without making a patent search,
knows or has demonstrable grounds to know that a valid patent is or
will be used by or for the government, the right holder shall be informed

promptly; . . .

(f) any such use shall be authorized predominantly for the supply of
the domestic market of the Member authorizing such use; . . .

(h) the right holder shall be paid adequate remuneration in the cir-
cumstances of each case, taking into account the economic value of the
authorization][.]
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Appendix 3D

A Selection of Press Headlines on Intellectual Property
Rights and TRIPS: What Can We Learn about How

the Press Covers the TRIPS/IPR Issue over Time?

“Intellectual Piracy Captures the Attention of the President and Congress,” by Bruce Stokes,
The National Journal, February 22, 1986, 443.

“US Businesses Urge Trade Sanctions to Stop Piracy of Software in China,” by Daniel
Southerland, The Washington Post, April 11, 1989, E7.

“Waging War on Pirates,” by Dave Savona, International Business, January 1995, 42.

“Protecting Intellectual Property: Strategies and Recommendations to Deter Counterfeiting
and Brand Piracy in Global Markets,” by Clifford Shultz and Bill Saporito, Columbia Jour-
nal of World Business, March 22, 1996, 18.

“Retribution for Reproduction,” The Economist, May 18, 1996, 73.

“The Pill Machine; How Much Money Should Big Drug Firms Have to Lose to Treat the
World’s Poorest Patients?” by Karen Lowry Miller, Newsweek International, November 19,
2000, 46.

“Trial Opens in South Africa AIDS Drug Suit: Firms Seek to Block Law Allowing Generic
Substitutes for Patented Medicines,” by Jon Jeter, The Washington Post, March 6, 2001, Al.

“New Regimen: AIDS-Drug Price War Breaks Out in Africa, Goaded by Generics—Merck,
Others Plan to Slash Costs of Key Medicines in Bid for High Ground—Weighing Patents
and People,” The Wall Street Journal, March 7, 2001, A1.

“Defensive Drug Industry: Fueling Clash Over Patents,” by Andrew Pollack, The New York
Times, April 20, 2001, A6.

“Lifting the Curtain on the Real Costs of Making AIDS Drugs,” by Melody Petersen, The New
York Times, April 24, 2001, C2.

“The Right to Good Ideas: Patents and the Poor,” The Economist, June 23, 2001.

“A Bitter Pill for the Drug Makers: Instead of an Opportunity, the Anthrax Scare Has Raised
Awkward Questions about Patent Protection,” by Geoff Dyer and Adrian Michaels, The
Financial Times, October 23, 2001, 27.

“Drug Patent Dispute Poses Trade Threat: Generics Fight Could Derail WTO Accord,” by
Paul Blustein, The Washington Post, October 26, 2001, E1.

“Software Pirates, Beware,” by Stryker McGuire; with Richard Ernsberger Jr. and Tony
Emerson, Newsweek, October 29, 2001, 68.

““The Real Question Isn't Moral: Three Industry Analysts Wonder if Microsoft’s War
Against Software Piracy Is in the Company’s Own Best Interests. Is It Fighting the Last
War?” Newsweek, October 29, 2001, 68.

“Activists Outmaneuver Drug Makers at WTO—Poor Nations Can Ignore Patents to Meet
Public-Health Needs,” by Geoff Winestock and Helene Cooper, The Wall Street Journal,
November 14, 2001, A2.

“Getting WTO’s Attention; Activists, Developing Nations Make Gains,” by Paul Blustein,
The Washington Post, November 19, 2001, E1.

“US Seeks Tougher Cop on the Copyright Block,” by Peter Goldstein, Kiplinger Business Fore-
casts, February 11, 2002.
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“Pirates of the Information Age,” The Weekly Standard, March 18, 2002, 1.

“Patently Problematic—Intellectual Property and the Poor,” The Economist, September 14,
2002.

“US Flip on Patents Shows Drug Makers’ Growing Clout—Political Donors Get Help in Re-
versing Policy on Poor Nations” Access to Cheaper Medicine,” by Tom Hamburger, The
Wall Street Journal, February 6, 2003, A4.

“Empty Shelves: As US Balks on Medicine Deal, African Patients Feel the Pain—Big Drug
Makers, Protecting Their Patents, Seek Limits to a Global Trade Accord—Searching for
Insulin in Chad,” by Roger Thurow and Scott Miller, The Wall Street Journal, June 2, 2003,
Al

“Drug Patents Draw Scrutiny as Bush Goes to Africa—Laws to Protect Interests of Pharma-
ceuticals Companies May Be at Odds with Continent’s Public-Health Dilemma,” by
Michael Schroeder, The Wall Street Journal, July 9, 2003, A4.

“Leading the News: Brazil to Stir Up AIDS-Drug Battle—Nation to Authorize Imports of
Generics, Citing the Cost of Big Companies’ Products,” by Miriam Jordan, The Wall Street
Journal, September 5, 2003, A3.

“Patents Out of Control? Growing Lawsuits Shake Up Internet Industry,” Paul Davidson,
USA Today, January 13, 2004, B1.
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Appendix 3E
World Trade Organization
WT/MIN(01)/DEC/2, 20 November 2001 (01-5860)

Ministerial Conference, Fourth Session;
Doha, 9-14 November 2001

DECLARATION ON THE TRIPS AGREEMENT
AND PUBLIC HEALTH
Adopted on 14 November 2001

1. We recognize the gravity of the public health problems afflicting many
developing and least-developed countries, especially those resulting from
HIV/AIDS, tuberculosis, malaria and other epidemics.

2. We stress the need for the WTO Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS Agreement) to be part of the wider
national and international action to address these problems.

3. We recognize that intellectual property protection is important for the
development of new medicines. We also recognize the concerns about its
effects on prices.

4. We agree that the TRIPS Agreement does not and should not prevent
Members from taking measures to protect public health. Accordingly,
while reiterating our commitment to the TRIPS Agreement, we affirm that
the Agreement can and should be interpreted and implemented in a man-
ner supportive of WTO Members’ right to protect public health and, in
particular, to promote access to medicines for all.

In this connection, we reaffirm the right of WTO Members to use, to the
full, the provisions in the TRIPS Agreement, which provide flexibility for
this purpose.

5. Accordingly and in the light of paragraph 4 above, while maintaining
our commitments in the TRIPS Agreement, we recognize that these flexi-
bilities include:

(a) In applying the customary rules of interpretation of public interna-
tional law, each provision of the TRIPS Agreement shall be read in
the light of the object and purpose of the Agreement as expressed,
in particular, in its objectives and principles.
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(b) Each Member has the right to grant compulsory licences and the
freedom to determine the grounds upon which such licences are
granted.

(c) Each Member has the right to determine what constitutes a national
emergency or other circumstances of extreme urgency, it being un-
derstood that public health crises, including those relating to HIV/
AIDS, tuberculosis, malaria and other epidemics, can represent a
national emergency or other circumstances of extreme urgency.

(d) The effect of the provisions in the TRIPS Agreement that are rele-
vant to the exhaustion of intellectual property rights is to leave each
Member free to establish its own regime for such exhaustion with-
out challenge, subject to the MFN and national treatment provisions
of Articles 3 and 4.

6. We recognize that WTO Members with insufficient or no manufactur-
ing capacities in the pharmaceutical sector could face difficulties in mak-
ing effective use of compulsory licensing under the TRIPS Agreement. We
instruct the Council for TRIPS to find an expeditious solution to this prob-
lem and to report to the General Council before the end of 2002.

7. We reaffirm the commitment of developed-country Members to pro-
vide incentives to their enterprises and institutions to promote and en-
courage technology transfer to least-developed country Members pur-
suant to Article 66.2. We also agree that the least-developed country
Members will not be obliged, with respect to pharmaceutical products, to
implement or apply Sections 5 and 7 of Part II of the TRIPS Agreement or
to enforce rights provided for under these Sections until 1 January 2016,
without prejudice to the right of least-developed country Members to
seek other extensions of the transition periods as provided for in Article
66.1 of the TRIPS Agreement. We instruct the Council for TRIPS to take
the necessary action to give effect to this pursuant to Article 66.1 of the
TRIPS Agreement.
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Appendix 3F
World Trade Organization

IMPLEMENTATION OF PARAGRAPH 6 OF THE DOHA
DECLARATION ON THE TRIPS AGREEMENT
AND PUBLIC HEALTH

Decision of the General Council of 30 August 2003
The General Council,

Having regard to paragraphs 1, 3 and 4 of Article IX of the Marra-
kesh Agreement Establishing the World Trade Organization (“the WTO
Agreement”);

Conducting the functions of the Ministerial Conference in the interval
between meetings pursuant to paragraph 2 of Article IV of the WTO
Agreement;

Noting the Declaration on the TRIPS Agreement and Public Health
(WT/MIN(01)/DEC/2) (the “Declaration”) and, in particular, the instruc-
tion of the Ministerial Conference to the Council for TRIPS contained in
paragraph 6 of the Declaration to find an expeditious solution to the prob-
lem of the difficulties that WTO Members with insufficient or no manu-
facturing capacities in the pharmaceutical sector could face in making ef-
fective use of compulsory licensing under the TRIPS Agreement and to
report to the General Council before the end of 2002;

Recognizing, where eligible importing Members seek to obtain supplies
under the system set out in this Decision, the importance of a rapid re-
sponse to those needs consistent with the provisions of this Decision;
Noting that, in the light of the foregoing, exceptional circumstances exist
justifying waivers from the obligations set out in paragraphs (f) and (h) of
Article 31 of the TRIPS Agreement with respect to pharmaceutical products;
Decides as follows:

1. For the purposes of this Decision:

(a) “pharmaceutical product” means any patented product, or product
manufactured through a patented process, of the pharmaceutical sector

This Decision was adopted by the General Council in light of a statement read out by the
Chairman, which can be found in JOB(03)/177. This statement will be reproduced in the
minutes of the General Council to be issued as WT/GC/M/82.
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needed to address the public health problems as recognized in para-
graph 1 of the Declaration. It is understood that active ingredients nec-
essary for its manufacture and diagnostic kits needed for its use would
be included;!

(b) “eligible importing Member” means any least-developed country
Member, and any other Member that has made a notification? to the
Council for TRIPS of its intention to use the system as an importer, it
being understood that a Member may notify at any time that it will use
the system in whole or in a limited way, for example only in the case of
a national emergency or other circumstances of extreme urgency or in
cases of public non-commercial use. It is noted that some Members will
not use the system set out in this Decision as importing Members? and
that some other Members have stated that, if they use the system, it
would be in no more than situations of national emergency or other cir-
cumstances of extreme urgency;

(c) “exporting Member” means a Member using the system set out in
this Decision to produce pharmaceutical products for, and export them
to, an eligible importing Member.

2. The obligations of an exporting Member under Article 31(f) of the
TRIPS Agreement shall be waived with respect to the grant by it of a com-
pulsory licence to the extent necessary for the purposes of production of
a pharmaceutical product(s) and its export to an eligible importing Mem-
ber(s) in accordance with the terms set out below in this paragraph:

(a) the eligible importing Member(s)* has made a notification® to the
Council for TRIPS, that:

(i) specifies the names and expected quantities of the product(s)
needed;®

1. This subparagraph is without prejudice to subparagraph 1(b).

2. It is understood that this notification does not need to be approved by a WTO body in
order to use the system set out in this Decision.

3. Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece, Ice-
land, Ireland, Italy, Japan, Luxembourg, Netherlands, New Zealand, Norway, Portugal,
Spain, Sweden, Switzerland, United Kingdom and United States of America.

4. Joint notifications providing the information required under this subparagraph may be
made by the regional organizations referred to in paragraph 6 of this Decision on behalf of
eligible importing Members using the system that are parties to them, with the agreement of
those parties.

5. It is understood that this notification does not need to be approved by a WTO body in
order to use the system set out in this Decision.

6. The notification will be made available publicly by the WTO Secretariat through a page
on the WTO website dedicated to this Decision.
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(ii) confirms that the eligible importing Member in question, other
than a least-developed country Member, has established that it has
insufficient or no manufacturing capacities in the pharmaceutical
sector for the product(s) in question in one of the ways set out in the
Annex to this Decision; and

(iii) confirms that, where a pharmaceutical product is patented in its
territory, it has granted or intends to grant a compulsory licence in
accordance with Article 31 of the TRIPS Agreement and the provi-
sions of this Decision;”

(b) the compulsory licence issued by the exporting Member under this
Decision shall contain the following conditions:

(i) only the amount necessary to meet the needs of the eligible im-
porting Member(s) may be manufactured under the licence and the
entirety of this production shall be exported to the Member(s) which
has notified its needs to the Council for TRIPS;

(if) products produced under the license shall be clearly identified as
being produced under the system set out in this Decision through
specific labeling or marking. Suppliers should distinguish such prod-
ucts through special packaging and/or special colouring/shaping of
the products themselves, provided that such distinction is feasible
and does not have a significant impact on price; and

(iii) before shipment begins, the licensee shall post on a website® the
following information:

—the quantities being supplied to each destination as referred to in
indent (i) above; and

—the distinguishing features of the product(s) referred to in indent
(ii) above;

(c) the exporting Member shall notify® the Council for TRIPS of the
grant of the licence, including the conditions attached to it.!” The infor-
mation provided shall include the name and address of the licensee, the
product(s) for which the license has been granted, the quantity(ies) for
which it has been granted, the country(ies) to which the product(s) is
(are) to be supplied and the duration of the license. The notification

7. This subparagraph is without prejudice to Article 66.1 of the TRIPS Agreement.

8. The licensee may use for this purpose its own website or, with the assistance of the WTO
Secretariat, the page on the WTO website dedicated to this Decision.

9. It is understood that this notification does not need to be approved by a WTO body in
order to use the system set out in this Decision.

10. The notification will be made available publicly by the WTO Secretariat through a page
on the WTO website dedicated to this Decision.
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shall also indicate the address of the website referred to in subpara-
graph (b)(iii) above.

3. Where a compulsory license is granted by an exporting Member under
the system set out in this Decision, adequate remuneration pursuant to
Article 31(h) of the TRIPS Agreement shall be paid to that Member tak-
ing into account the economic value to the importing Member of the use
that has been authorized in the exporting Member. Where a compulsory
license is granted for the same products in the eligible importing Member,
the obligation of that Member under Article 31(h) shall be waived in re-
spect of those products for which remuneration in accordance with the
first sentence of this paragraph is paid in the exporting Member.

4. In order to ensure that the products imported under the system set out
in this Decision are used for the public health purposes underlying their
importation, eligible importing Members shall take reasonable measures
within their means, proportionate to their administrative capacities and to
the risk of trade diversion to prevent re-exportation of the products that
have actually been imported into their territories under the system. In the
event that an eligible importing Member that is a developing country
Member or a least-developed country Member experiences difficulty in
implementing this provision, developed country Members shall provide,
on request and on mutually agreed terms and conditions, technical and fi-
nancial cooperation in order to facilitate its implementation.

5. Members shall ensure the availability of effective legal means to pre-
vent the importation into, and sale in, their territories of products pro-
duced under the system set out in this Decision and diverted to their mar-
kets inconsistently with its provisions, using the means already required
to be available under the TRIPS Agreement. If any Member considers that
such measures are proving insufficient for this purpose, the matter may
be reviewed in the Council for TRIPS at the request of that Member.

6. With a view to harnessing economies of scale for the purposes of en-
hancing purchasing power for, and facilitating the local production of,
pharmaceutical products:

(i) where a developing or least-developed country WTO Member is
a party to a regional trade agreement within the meaning of Article
XXIV of the GATT 1994 and the Decision of 28 November 1979 on
Differential and More Favourable Treatment Reciprocity and Fuller
Participation of Developing Countries (L/4903), at least half of the
current membership of which is made up of countries presently on
the United Nations list of least-developed countries, the obligation
of that Member under Article 31(f) of the TRIPS Agreement shall be
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waived to the extent necessary to enable a pharmaceutical product
produced or imported under a compulsory license in that Member
to be exported to the markets of those other developing or least-
developed country parties to the regional trade agreement that share
the health problem in question. It is understood that this will not
prejudice the territorial nature of the patent rights in question;

(ii) it is recognized that the development of systems providing for
the grant of regional patents to be applicable in the above Members
should be promoted. To this end, developed country Members un-
dertake to provide technical cooperation in accordance with Article
67 of the TRIPS Agreement, including in conjunction with other rel-
evant intergovernmental organizations.

7. Members recognize the desirability of promoting the transfer of tech-
nology and capacity building in the pharmaceutical sector in order to
overcome the problem identified in paragraph 6 of the Declaration. To this
end, eligible importing Members and exporting Members are encouraged
to use the system set out in this Decision in a way which would promote
this objective. Members undertake to cooperate in paying special atten-
tion to the transfer of technology and capacity building in the pharma-
ceutical sector in the work to be undertaken pursuant to Article 66.2 of the
TRIPS Agreement, paragraph 7 of the Declaration and any other relevant
work of the Council for TRIPS.

8. The Council for TRIPS shall review annually the functioning of the sys-
tem set out in this Decision with a view to ensuring its effective operation
and shall annually report on its operation to the General Council. This re-
view shall be deemed to fulfill the review requirements of Article IX:4 of
the WTO Agreement.

9. This Decision is without prejudice to the rights, obligations and flexi-
bilities that Members have under the provisions of the TRIPS Agreement
other than paragraphs (f) and (h) of Article 31, including those reaffirmed
by the Declaration, and to their interpretation. It is also without prejudice
to the extent to which pharmaceutical products produced under a com-
pulsory license can be exported under the present provisions of Article
31(f) of the TRIPS Agreement.

10. Members shall not challenge any measures taken in conformity with
the provisions of the waivers contained in this Decision under subpara-
graphs 1(b) and 1(c) of Article XXIII of GATT 1994.

11. This Decision, including the waivers granted in it, shall terminate for
each Member on the date on which an amendment to the TRIPS Agree-
ment replacing its provisions takes effect for that Member. The TRIPS
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Council shall initiate by the end of 2003 work on the preparation of such
an amendment with a view to its adoption within six months, on the un-
derstanding that the amendment will be based, where appropriate, on
this Decision and on the further understanding that it will not be part of
the negotiations referred to in paragraph 45 of the Doha Ministerial Dec-
laration (WT/MIN(01)/DEC/1).

Annex

Assessment of Manufacturing Capacities
in the Pharmaceutical Sector

Least-developed country Members are deemed to have insufficient or no
manufacturing capacities in the pharmaceutical sector.

For other eligible importing Members insufficient or no manufacturing
capacities for the product(s) in question may be established in either of
the following ways:

(i) the Member in question has established that it has no manufac-
turing capacity in the pharmaceutical sector;

OR

(ii) where the Member has some manufacturing capacity in this
sector, it has examined this capacity and found that, excluding any
capacity owned or controlled by the patent owner, it is currently in-
sufficient for the purposes of meeting its needs. When it is estab-
lished that such capacity has become sufficient to meet the Mem-
ber’s needs, the system shall no longer apply.
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The Multilateral Agreement
on Investment

Making Trade Policy

In 1998, a two-year effort to negotiate a multilateral agreement on foreign
investment ended in frustration and without a treaty (Graham 2000). The
talks, sponsored by the Organization for Economic Cooperation and De-
velopment (OECD), aimed to create a set of global rules that would protect
investors, remove governmental barriers and controls on foreign invest-
ment, and establish an effective system for settling disputes. Participants
dealt not only with the challenges of the negotiations themselves but also
with being made the target of a global network of protestors.

The attempt to create a Multilateral Agreement on Investment (MAI)
raises questions about foreign direct investment (FDI)—cross-border own-
ership of companies, property, or production facilities—and its role in the
world’s integrating economy. Who gains and who loses from FDI? What
impact does international investment have on developing countries?
Should international trade agreements cover FDI?

Coverage

The rationale for free trade is that countries gain from trading because
they can specialize in the activities they do comparatively well. FDI offers

A Virtual Defeat? Stalling the Multilateral Agreement on Investment is an edited and revised version of the
case with the same name originally written for the Case Program at the Kennedy School of Government.
For copies or permission to reproduce the unabridged case please refer to www.ksgcase.harvard.edu or
send a written request to Case Program, John E. Kennedy School of Government, Harvard University, 79
John E. Kennedy Street, Cambridge, MA 02138.
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similar benefits: Host countries gain technological know-how and man-
agement skills from the foreign firms that invest within their borders, and
home countries benefit because their firms are able to conduct more busi-
ness abroad. Nevertheless, foreign investment can raise concerns and for-
eign firms are sometimes viewed with hostility. Critics fear that such
firms have little interest in contributing to domestic economic develop-
ment and will merely exploit a host country’s resources.

Trade agreements have attempted to address FDI because FDI is often
complementary to trade. For example, a firm wishing to export products
or services to another country often finds it more efficient to establish a
foreign presence. Thus manufacturers will set up operations to market
and service their products. Rules covering foreign investment can provide
a predictable playing field for investors and host countries alike. How-
ever, such rules are sometimes seen as being skewed toward protecting
the investor and unduly constraining the domestic sovereignty and pol-
icy autonomy of the host country. In addition, some believe that trade
agreements should not cover investment issues at all.

A country might try to simply obtain the benefits of FDI by enacting
policies that create a friendly environment for foreign investors, but with-
out a history of implementing such policies it might have trouble convinc-
ing investors that the future will be any different. By signing an interna-
tional agreement, a country may make its policy commitments appear
more credible. International agreements may also provide foreign inves-
tors with recourse against expropriation, requirements relating to local
content and technology transfer, and the like, thereby making them more
willing to invest. While some countries have tried to inhibit foreign invest-
ment, others have sought to attract it by offering tax holidays and other in-
ducements. This competition between countries to attract foreign invest-
ment can lead to a costly race to the bottom that erodes their tax base; an
international agreement might help host countries by establishing limits
on such competition (Encarnation and Velic 1998, Moran 1998).

Depth

The Uruguay Round Final Act included an agreement on Trade-Related In-
vestment Measures (TRIMs). The TRIMs agreement prohibits host coun-
tries from requiring foreign investors to use local content. But the rules in
TRIMs are limited—even some investment provisions that specifically af-
fect trade are not covered in the agreement. Some therefore believe that fur-
ther negotiations are needed that will increase discipline on domestic poli-
cies that distort trade and provide additional rights for foreign investors
regarding establishment, national treatment, and profit repatriation. Some
of these proposed rules—for example, limiting a country from taking ac-
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tions against foreign firms that it is permitted to take against domestic
firms—are controversial.

Participation

Investment agreements have appeared not just in the TRIMs provisions in
the multilateral World Trade Organization (WTO) but also as essential
parts of regional trading arrangements. The European Union guarantees
all European firms national treatment and rights of establishment. The
North American Free Trade Agreement (NAFTA) requires free invest-
ment, with the exception of a few sectors. The Asia Pacific Economic Co-
operation forum (APEC) countries negotiated a nonbinding agreement on
investment in 1993. In addition, hundreds of bilateral investment treaties
(BITs) were signed between developed and developing countries in the
last quarter of the twentieth century.

What did not exist was a broad, multilateral agreement on investment.
In 1995, the (mainly developed-country) members of the Organization
for Economic Cooperation and Development (OECD) decided that they
would attempt to negotiate such a treaty. The OECD had already con-
cluded agreements on capital movements and guidelines for multina-
tional behavior. Most analysts believed that OECD members, with their
generally liberal investment regimes, would be able to establish a set of
rules that would represent the state of the art for investment agreements.
Once a MAI was concluded, non-OECD members could subscribe to it, or
it could serve as the basis for an agreement in the WTO, or both.

This approach, as it turned out, created considerable problems. For one
thing, the prospective benefits from an agreement among countries that
already had liberal investment regimes were rather limited. Moreover, ne-
gotiators were often unwilling or unable to make significant new conces-
sions, because the remaining exceptions usually reflected strong political
or strategic considerations. In addition, some were unwilling to make
concessions that would further liberalize service industries, fearing that
such a move could affect their negotiating position in future WTO talks.

Enforcement

If the purpose of investment agreements is to lend more credibility to do-
mestic liberalization measures, then logically they should be binding (be-
cause the measures will then be most credible). Foreign firms dealing with
sovereign governments would also welcome the greater protection af-
forded to investors by the ability to appeal to binding arbitration.
Enforcement is one element that makes the prospect of including in-
vestment rules at the WTO so attractive to investors, for the WTO holds
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out the promise of cross-sectoral retaliation when an investment rule is
broken. Thus, if a country were to violate the TRIMs, its concessions
might be suspended in areas other than investment. For example, it could
face tariff increases on some of its key exports. Cross-sectoral retaliation is
particularly appealing to multinationals operating in countries where lit-
tle other FDI is present, since retaliation in the investment sector would
have negligible impact.

Developing Countries

Why should developing countries sign an agreement that would con-
strain their ability to control foreign investors? After all, both developed
and developing countries have tried to use market access as a bargaining
tool to induce foreign firms to transfer technology and to add to local em-
ployment. To be sure, as developing countries have reduced their trade
barriers and become more open to international competition, the rents
that foreign firms can earn by producing behind these barriers have been
reduced. This reduction in turn lessens the ability of governments to per-
suade foreign firms to comply with such requirements. In any case, the
role of these requirements remains controversial (for an analysis arguing
that they are counterproductive, see Moran 2002).

Distribution

Clearly, multinational firms that seek to engage in FDI will benefit if their
rights are enhanced. In addition, host countries could benefit if the agree-
ments are successful in bringing them more FDI. The impact on workers
in the home country and on capitalists in the host country is more uncer-
tain, however. On the one hand, if trade and investment are complemen-
tary activities, and if FDI abroad boosts domestic exports, then workers in
the home-country export industry could gain. On the other hand, if FDI
and trade are substitutes and FDI reduces home-country exports, workers
in the export industry could lose. In general, FDI increases the demand for
workers in the host country, but it may also mean more competition for
the country’s own local firms. But spillovers of knowledge to the local
economy can bring gains to domestic producers in the host country. Sim-
ilarly, if FDI leads to increased exports, domestic suppliers to the foreign
firms may also benefit.

Opponents of globalization generated considerable opposition to the
MAI negotiations and ultimately claimed victory for the failure of the
talks. Protesters viewed them as proof that multinational corporations
have a controlling influence on trade negotiations. They also argued that
such agreements would harm developing countries. Ironically, the protest-
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ers’ success in contributing to a breakdown in the talks demonstrates that
the ability of private firms to dominate trade negotiations had its limits. In
addition, since there are only three developing countries in the OECD
(Turkey, Korea, and Mexico), the MAI negotiated at the OECD would have
had little initial impact on developing countries, except insofar as it became
a model for later agreements with an expanded membership.

Governance

Providing foreign investors with an extensive set of rights is controversial,
since doing so constrains governments from enacting policies they might
otherwise prefer. For example, a guarantee on the repatriation of profits
may limit the ability of a government to control capital outflows. Agree-
ments to limit requirements on foreign firms may also limit a govern-
ment’s ability to impose such requirements on its own domestic firms.
These limits are particularly contentious if they provide foreign investors
with better than national treatment (i.e., rights that domestic firms do not
enjoy). A noteworthy example that became important in the MAI negotia-
tions occurred as a result of NAFTA. In NAFTA’s Chapter 11, investors are
guaranteed protection from expropriation without compensation at fair
market value (for a more complete discussion, see Graham 1999). Chapter
11 was invoked by a foreign firm to demand compensation as a result of
costs incurred by changes in domestic environmental regulations—so-
called regulatory takings. Similarly situated domestic firms would not
necessarily have such rights. Environmentalists have voiced concerns that
the need to provide such compensation could leave countries less able to
implement strict environmental policies. More generally, agreements cov-
ering foreign investment will deepen the scope of international agree-
ments and thus further limit the choices available to those making domes-
tic policy.

CASE STUDY: A Virtual Defeat? Stalling the Multilateral
Agreement on Investment

When a group of officials from the most affluent countries sat down to
pen an agreement on foreign investment in September 1995, hopes were
high. “The time is ripe to negotiate a multilateral agreement on invest-
ment (MAI) in the OECD,” read a report from the Organization for Eco-
nomic Cooperation and Development (OECD 1995). Negotiators aimed to
create a set of global rules that would protect investors, remove govern-
mental barriers and controls on foreign investment, and establish an effec-
tive system for dispute settlement. In short, they hoped to achieve for in-
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vestment what had been done for international trade in goods and ser-
vices at the General Agreement on Tariffs and Trade (GATT) and the
WTO. The MAI would become the new model governing international in-
vestment worldwide, replacing about 900 bilateral investment treaties.!

Foreign direct investment (FDI)—cross-border ownership of compa-
nies, property, or production facilities—was growing dramatically. When
the MAI talks began in 1995, global flows of FDI were more than $315 bil-
lion annually, up from around $60 billion in 1985, and the total value of
outward FDI stock exceeded $2.6 trillion.? In fact, foreign investment was
growing even faster than international trade in goods and services.? The
United States was the largest FDI recipient and investor, with $60 billion
of investment inflows and $95 billion in outflows in 1995 alone.* The
United States was also the nation lobbying most actively for an MAL

But the proposed MAI sparked fury around the world, becoming, in the
words of a European MAI negotiator, “the focal point for fears about glob-
alization.” Indeed, according to some observers, the MAI protests marked
the beginning of the international antiglobalization movement (though
many protesters object to that characterization, preferring to be called
pro—fair trade and investment). The MAI negotiations were targeted by
hundreds of grassroots environmental, consumer, and development orga-
nizations and condemned by critics ranging from labor union leaders to
movie actresses, all voicing concerns about the harmful impacts of global
economic integration.

Opponents of the MAI painted apocalyptic pictures of a future under
the agreement, denouncing it as “the biggest power play yet of the mega-
corporations” (Deal 1998, 7A). A top union official called the MAI “the next
big international issue for the labor movement.”> Nongovernmental orga-
nizations (NGOs) leveraged the resources of cyberspace to create a cascade
of opposition to the MAI, charging that it would threaten democracy,
national sovereignty, the environment, human rights, and economic de-
velopment. “The opponents” decisive weapon is the Internet,” noted Guy
de Jonquiéres of the Financial Times. More than 600 organizations in nearly
70 countries expressed disapproval of the talks, many organizing and com-

1. There were around 900 BITs as of mid-1995 (UNCTAD, World Investment Report 1995,
overview, 3).

2. WTO, Annual Report 1996, 44; UNCTAD, World Investment Report 1995, overview, table 1.

3. Over the period 1973-95, the estimated value of annual FDI outflows multiplied more
than 12 times (from $25 billion to $315 billion) while the value of merchandise exports mul-
tiplied 8.5 times (from $575 billion to $4,900 billion) (WTO, Annual Report 1996, 46).

4. UNCTAD, World Investment Report 1996, Investment, Trade and International Policy Ar-
rangements, overview, 6. See also USTR, Annual Report 1996, section V, “Other Multilateral
Activities.”

5. Peter Beinart, “The Next NAFTA,” The New Republic, December 15, 1997, 4.
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municating through e-mail and Web newsgroup postings.® In the MAI
postmortem, some observers accused NGO “network guerrillas” of “am-
bush[ing]” the negotiations.”

But the role played by NGOs and their well-organized campaign in the
demise of this effort was only part of the story. Many observers say that the
difficulties of the talks themselves were just as—if not more—significant.
For one thing, negotiators had substantive disputes about what the MAI
should achieve. In addition, the participating governments were often un-
ready or unable to make the commitments necessary to reach agreement,
proposing hundreds of pages of exceptions to the general rules. As a result,
the draft text of the MAI became watered-down, “a pale imitation of the
document originally envisaged,” noted The Economist.® Because of such
challenges, some say the NGO protests were merely the final shots into
an already sinking ship. “The MAI was a wake-up call,” concluded Mike
Moore, who would later head the WTO; “this is how not to do things.”9

Regardless of the degree to which the NGOs were responsible for end-
ing the talks, the fight invigorated and empowered many organizations,
as seen in the 1999 protests against the WTO in Seattle, Washington. Yet
even after the close of the MAI negotiations, the effort to create a global
agreement on investment remained alive. Indeed, some believe that por-
tions of the MAI may ultimately serve as a model for a WTO accord.

International Investment

The MAI was largely aimed at establishing rules on FDL!? FDI occurs
when an investor based in one country acquires an asset in another coun-
try with the intent to manage that asset. Such investment, a key pursuit
of multinational corporations, includes mergers and acquisitions as well
as “greenfield” investments (the creation of new facilities). Multinational
enterprises invest abroad to get closer to their markets, acquire new tech-
nologies, form strategic alliances, and enhance competitiveness by inte-
grating production and distribution. As Larry Bossidy, chairman and

6. According to NGOs, more than 600 organizations from over 70 countries signed a Febru-
ary 1998 joint statement opposing the MAI Public Citizen, Friends of the Earth, and the
Sierra Club press release, “International Coalition Launches Campaign Against the MAI,”
February 12, 1998, www.citizen.org.

7. Guy de Jonquiéres, “Network Guerrillas,” The Financial Times, April 30, 1998, 20.
8. “The Sinking of the MAI,” The Economist, March 14, 1998, 81.

9. Moore, quoted in Guy de Jonquiéres, “Convert to Free Trade Who Sees ‘Liberalization Fa-
tigue,” ” The Financial Times, November 25, 1998, 7.

10. Its rules were meant to cover all types of international investment, including portfolio
investment, real estate, intellectual property rights, rights under contract, and rights con-
ferred by permits.
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CEO of Allied Signal, explains: “To succeed in today’s markets . . . a com-
pany cannot hope to sit back home in Dubuque making widgets and then
export the finished goods to buyers abroad. . . . Either through affiliates or
joint venture partners you need to be there, on the ground with local fa-
cilities. . . . To gain a foothold in an overseas market, you need to invest.”!!

Economists generally argue that FDI brings benefits to the countries
that welcome it, such as technology transfer, higher wages for domestic
workers, savings and capital formation, increased efficiency in produc-
tion, lower prices, and higher-quality goods and services. Expanding from
$25 billion annually worldwide in 1973 to more than $315 billion in 1995
when the MAI talks began, FDI is considered a critical engine of economic
growth.!? For example, in 1994, FDI in the United States supported nearly
five million jobs. In addition, exports from US parent companies to their
foreign subsidiaries accounted for approximately 25 percent of all US mer-
chandise exports.!3

The MAI rules were meant to be liberalizing—to remove existing gov-
ernment barriers and controls on foreign investment. Proponents of the
MALI saw such liberalization as part of a global trend, as evidenced by 95
percent of the 599 changes to national regulatory FDI regimes over the pe-
riod leading up to the talks (1991-96). These changes mostly involved
opening industries that were previously closed to FDI, streamlining or
abolishing approval procedures, and providing incentives for FDI.14 How-
ever, many countries had done more to liberalize their trade regimes than
their FDI policies.'

The idea of creating rules to protect FDI was not a new one. As already
noted, more than 900 bilateral investment treaties had been signed
throughout the world when the MAI negotiations began in 1995.1® Most
of these agreements were made between European and developing coun-
tries—fewer than 10 of the agreements were between two OECD nations.
Indeed, as one observer noted, “Between OECD members, there are vir-
tually no such agreements, since they are viewed as unnecessary” (Hen-
derson 1999, 12).

11. Bossidy, quoted in US Council for International Investment, A Guide to the Multilateral
Agreement on Investment (1996), as cited in Canner (1998, 658).

12. WTO, Annual Report 1996, 44. See also UNCTAD, World Investment Report 1996, xiv.

13. USTR, 1997 Trade Policy Agenda and 1996 Annual Report of the President of the United States
on the Trade Agreements Program, 142.

14. UNCTAD, World Investment Report 1997, overview, 10.
15. UNCTAD, World Investment Report 1995, overview, 3.

16. BITs are also known as investment promotion and protection agreements; 385 had been
completed at the end of the 1980s. By the end of the 1990s, there were 1,857; at the end of
2002, 2,181 (UNCTAD 2000, iii; UNCTAD, World Investment Report 2003, overview, 7).
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Table 4.1 Growth in total number
of bilateral investment

treaties
End of year Total number
1959 1
1969 72
1979 165
1989 385
1999 1,857
2002 2,181

Sources: UNCTAD (2000, iii); UNCTAD, World Invest-
ment Report 2003, overview, 7.

Originating in Europe in the late 1950s, BITs covered market access and
investor protection. Over the years, each developed country evolved its
own model BIT. Generally, the host government (usually the developing
country) agreed to treat foreign investors no less favorably than its own do-
mestic investors, extending what is known as national treatment. The host
government was also prohibited from discriminating among its foreign in-
vestors, as all were extended most favored nation (MFN) treatment. How-
ever, some BITs provided only MFN and not national treatment, allowing
the host country to favor its own domestic firms over foreign investors.

In addition, BITs often included certain mandates for dealing with for-
eign investors, such as absolute protections against performance require-
ments—obligations placed on investors or their investments. For example,
a government might impose a local content requirement, demanding that
investors use a certain percentage of domestic inputs to achieve their out-
put. BITs also provided guidelines on financial flows and guarantees on
expropriation—the circumstances under which a government can deprive
investors of their property. By the mid-1990s, European countries had
completed more BITs than the United States, but US BITs were generally
more comprehensive.!”

The number of new bilateral investment treaties surged throughout the
mid-1980s and into the 1990s as foreign investment continued to grow
(see table 4.1). The pattern of these treaties began to change, as increas-
ingly the agreements were made between two developing countries. Of
the 180 BITs concluded in 1996, nearly a third were between developing
countries, led by China, Chile, Algeria, and the Republic of Korea.18

17. The United States did not start its bilateral investment treaty program until 1982. Ac-
cording to Deputy USTR Jeffrey Lang, the United States had negotiated more than 40 BITs
by 1998 (Lang 1998, 457). The US treaties dealt with both pre- and postestablishment issues,
while European BITs generally covered only postestablishment issues.

18. UNCTAD, World Investment Report 1997, overview, 11.
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In addition to these bilateral approaches to protect international invest-
ment, detailed regional investment provisions were featured in the 1992
North American Free Trade Agreement—negotiated by Canada, Mexico,
and the United States. NAFTA’s Chapter 11 was the first investment
agreement involving more than two parties. As the OECD’s Pierre Sauvé
emphasizes, “NAFTA achieved a level of comprehensiveness in invest-
ment rule making that had never been done before, and it achieved that
in a trade policy setting, affirming the close links between trade and in-
vestment—market access and market presence—in an integrating world
economy.”!? NAFTA’s Chapter 11 established an “investor-to-state” sys-
tem of dispute settlement and banned a list of performance requirements,
including export quotas. “From the perspective of an international in-
vestor,” notes Stephen Canner of the United States Council for Interna-
tional Business, “NAFTA rules on investment were a quantum leap for-
ward” (Canner 1998, 664).

Furthermore, NAFTA introduced a new dynamic to international in-
vestment talks: negotiation between two developed countries. Both the
United States and Canada wanted to develop rules for their investments
in Mexico, but in order to do so, they had to agree to abide by those same
rules themselves. According to former USTR deputy general counsel
Daniel Price, one of the principal US negotiators of NAFTA’s investment
provisions, “One of the interesting features of NAFTA is that it was really
the first time that two developed countries—namely Canada and the
United States—were forced by the negotiating dynamic to make the same
commitments to each other that they had traditionally demanded of de-
veloping countries bilaterally.”?? To be sure, the United States and Canada
had taken some steps toward investment liberalization in their free trade
agreement of 1988, but the measures in NAFTA were more far-reaching.

Another regional initiative that reduced restrictions on FDI occurred in
the context of efforts toward European integration.?! The 1957 Treaty of
Rome, which established the European Community, largely freed invest-
ment flows within Europe. Its rules permitted investors from European
member states to establish and conduct business in other member states
on a national treatment basis (see Chapter 2, Articles 43-48). The 1986 Sin-
gle European Act further reduced barriers to intra-European investment,

19. Unless otherwise noted, all quotes from Pierre Sauvé come from a 2000 interview with
Charan Devereaux.

20. Unless otherwise noted, all quotes from Daniel Price are from a 2000 interview with
Charan Devereaux. Price co-chaired the US delegation with Bill Barreda, the Treasury De-
partment’s deputy assistant secretary for trade and investment.

21. Regional investment agreements were also under discussion among non-OECD coun-
tries. For example, talks about investment were part of the negotiations for the Mercosur
agreement between Argentina, Brazil, Paraguay, and Uruguay.
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and the 1992 Maastricht Treaty on the European Union gave the European
Union new responsibilities over capital movements and treatment of new
third-country investors.

Though NAFTA and the European agreements succeeded in making re-
gional investment rules, attempts at developing a more global, multilateral
approach toward FDI had not produced comprehensive results. The 1947
Havana Charter included provisions on foreign investment, but it never
entered into force.?> More recently, in 1992 the World Bank and the Inter-
national Monetary Fund (IMF) completed a set of Guidelines on the Treat-
ment of Foreign Direct Investment that endorsed national treatment and
nondiscrimination among foreign investors. States and corporations there-
after regularly invoked the World Bank Guidelines as the standard for
how developing nations should treat foreign capital to encourage invest-
ment, but they were not binding and did not rise to the level of a formal
international agreement (Ratner 1998).

The idea of creating broad, enforceable, multilateral international in-
vestment rules was broached during the Uruguay Round of the GATT
multilateral trade talks (1986-93), negotiations that included more than
100 countries. Initially, the United States had ambitious goals for invest-
ment issues in the Uruguay Round and hoped to establish comprehensive
rules on FDI as a part of the talks. “Indeed,” says the economist Edward
M. Graham, “the original TRIMs proposals, originating in the US Trea-
sury, were for an agenda almost as large in scope as that of the MAL”?3
However, developing countries were opposed to including such a broad
discussion of investment.?* They were suspicious of efforts to formalize
investment rules, fearing that any binding policies would benefit wealth-
ier nations and impinge on their own domestic sovereignty. Many devel-
oping countries saw the proposed international investment rules as po-
tentially more intrusive than traditional trade rules. “Think about trade
rules,” says one US observer:

22. The 1947 Havana Charter was intended to create the International Trade Organization,
but for various reasons (including its failure to be ratified by the US Congress) it never took
effect. Instead, the GATT was born.

23. Unless otherwise noted, quotes from Edward M. Graham are from comments to Charan
Devereaux, August 2003.

24. For example, in the lead-up to the March 1986 Punta del Este ministerial meeting that
kicked off the Uruguay Round, the United States proposed the following investment text for
the ministerial declaration: “the Contracting Parties should 1) seek to increase discipline
over investment measures which divert trade and investment flows at the expense of other
contracting parties, in contravention of a major objective of the GATT, i.e., ‘the elimination
of discriminatory treatment in international commerce,” and at the expense of sustainable
economic growth and liberalization and 2) explore a broad range of investment issues in the
negotiations, including: national/MEN treatment for new and established direct investment
and the right to establish an investment” (GATT Doc. No. Prep. Com. 86/W/35, June 11,
1986; quoted in Gibbs and Mashayekhi 1998, 4).
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Trade rules started as regulating border measures—namely, tariffs. You were free
to regulate your domestic economy as you wished as long as you didn’t discrim-
inate at the border (i.e., MEN). What the Uruguay Round did was to bring inter-
national rules to bear on some areas of internal regulation (e.g., intellectual prop-
erty, technical standards, and services). Countries were reluctant to do this in the
area of investment, however, because investment rules—at least in the perception
of the developing world—potentially affected a much broader range of economic
issues.

Developing countries were especially nervous about investment rules
that included strong dictates about national treatment. In a weaker version
of national treatment, foreign investors, once established, would receive
the same treatment as locally owned enterprises. Proponents of stronger
provisions believed that foreign investors should have the same right to es-
tablish a business as local investors. Manmohan Singh, the finance minis-
ter who began India’s economic liberalization in the early 1990s, explained
that though several BITs had been signed granting national treatment to
foreign investors, “We are not ready as yet for right of establishment. You
have to remember our history as a colony. The East India Company came
here as a trader and ended up owning the country.”?

In the end, the Uruguay Round dealt with investment on a limited
basis, primarily in the Agreement on Trade-Related Investment Measures
(TRIMS) and the General Agreement on Trade in Services (GATS). A brief
agreement (reproduced in appendix 4A), TRIMs applies only to “trade-
related” investment measures in the context of manufactured goods. In
other words, the agreement was designed to prevent governments from
implementing investment policies that would create trade restrictions or
distortions. To that end, TRIMs emphasizes that each member government
must refrain from applying measures inconsistent with GATT Articles III
and XL For example, according to the agreement, it is inconsistent with
GATT Article III for governments to impose local content requirements on
investors, such as requiring them to use a minimum level of local inputs.

25. Singh, quoted in “Does the WTO Need Special Rules for Foreign Direct Investment?
Trade by Any Other Name,” The Economist, October 3, 1998, 10.

26. GATT Article III, Paragraph 4: “The products of the territory of any contracting party im-
ported into the territory of any other contracting party shall be accorded treatment no less
favorable than that accorded to like products of national origin in respect of all laws, regu-
lations and requirements affecting their internal sale, offering for sale, purchase, transporta-
tion, distribution or use. The provisions of this paragraph shall not prevent the application
of differential internal transportation charges which are based exclusively on the economic
operation of the means of transport and not on the nationality of the product.”

GATT Article XI, Paragraph 1: “No prohibitions or restrictions other than duties, taxes or
other charges, whether made effective through quotas, import or export licenses or other
measures, shall be instituted or maintained by any contracting party on the importation of
any product of the territory of any other contracting party or on the exportation or sale for
export of any product destined for the territory of any other contracting party.”
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Developing countries were given five years to comply with TRIMs, and
least-developed countries seven years.

Many say the TRIMs agreement proved to be “little more than an affir-
mation and modest strengthening of the status quo of the 1947 GATT”
(Trebilcock and Howse 1999, 358). Indeed, most BITs were far more com-
prehensive than TRIMs. “This failure to engage on a wider set of issues
during the Uruguay Round was one reason why the United States later
insisted on the OECD as the venue for the MAL" says Graham (for back-
ground on the TRIMs negotiations, see Graham and Krugman 1999).

The second Uruguay Round agreement to deal with investment was
GATS. According to the WTO, GATS is among the organization’s most
important agreements (WTO 2001, 1). It is the first and only enforceable
set of multilateral rules covering trade and investment in the service sec-
tor—the largest and fastest-growing sector of the world economy. (Exam-
ples of services include banking, insurance, accountancy, telecommunica-
tions, tourism, health, and construction.) Trade in services was considered
a “new issue” for GATT talks. Many developing countries initially op-
posed the inclusion of services in the Uruguay Round, because they
viewed it as actually a means of bringing investment within the scope of
GATT disciplines.?” As one preparatory document noted,

[Slervices delivery, that is to say, trade in the sector, normally requires some form
of investment in the place where the service is to be delivered. Consequently, an
international trade regime on trade in services also implies a consideration of mat-
ters related to investments. This has in fact been one of the main reasons why the
developing countries have been opposed to the inclusion of the services issue in
the negotiations.”

The term investment is used sparingly in the text of GATS. One observer
described the word as “pretty much taboo.” Instead, the agreement refers
to supplying a service through a “commercial presence”—that is, “any
type of business or professional establishment” (Article XXVIII). Though
establishing a commercial presence is recognized as one means by which
services can be traded, members are not obliged to open all service indus-
tries to all comers. GATS is a “bottom-up” agreement, in that it applies only
to activities specified in the agreement. (In contrast, a “top-down” agree-
ment applies to all sectors unless they are listed as exceptions.) Developing
countries were expected to liberalize in fewer sectors and types of transac-
tions than the more industrialized countries. According to the WTO, it was
this flexibility that put an end to the North-South controversy over services
that marked the early years of the negotiations (WTO 2001, 7).

27. Developing countries that did not oppose discussing trade in services in the Uruguay
Round included Jamaica, Chile, and Singapore.

28. Latin American Consultation Meeting on Multilateral Trade Negotiations, GATT Doc.
No. PREP.COM (86)/W /44/Add.1, p. 33, as quoted in Gibbs and Mashayekhi (1998, 20, n. 8).
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In the concluding phase of the GATS negotiations, conflict broke out be-
tween developed countries—more specifically, between Europe and the
United States. Europeans proposed that cultural industries such as maga-
zine publishing, motion picture production, and television broadcasting
be exempted from provisions such as national treatment. They argued
that such exemptions were vital to maintaining national cultural identity.
The Americans refused to accept a cultural exception, arguing that Europe
was merely trying to protect its own industries by discriminating against
foreign firms.

In the end, GATS contained a number of obligations important to for-
eign investors, including national treatment, MEN status, and require-
ments to publish government rules on trade in services. Investors’ con-
cerns were not fully addressed, however; GATS did not contain a number
of provisions found in most BITs. For example, national treatment in GATS
applies only to the sectors listed in the agreement—and even in the listed
sectors, further exceptions to national treatment can be made. In addition,
GATS allows developing countries to impose performance requirements
on investors. For these and other reasons, some investors found GATS
unsatisfactory.

Given how investment fared in the Uruguay Round, the United States
had little appetite for anchoring a new investment negotiation at the
World Trade Organization. US officials feared that attempting to negoti-
ate with more than 100 WTO members would stymie the process and re-
sult in a weak agreement. As US NAFTA Chapter 11 negotiator Daniel
Price explains,

The Uruguay Round demonstrated the difficulty of getting developing countries
to sign off multilaterally on things that they had agreed to many times bilaterally.
So the US negotiators were convinced—and I think they were right in this—that
if they started the process in the WTO, they would not have ended up with the
type of high-standards investment agreement that would have been very effective
or that the business community as well as the governments would be happy with.

But if not at the WTO, where would investment discussions take place?
The International Monetary Fund, a specialized UN agency set up to
promote the health of the world economy, was one possibility. In fact,
the IMF tried to promote itself as a host for investment talks in the mid-
1990s. As the central institution of the international monetary system, the
IMF was the logical venue for any agreement that had bearing on capital
flows, some officials argued. The IMF had little experience as a negotiat-
ing venue, however. Another possible home for the talks was the UN
Conference on Trade and Development (UNCTAD). Established in 1964,
UNCTAD aims at the development-friendly integration of developing
countries into the world economy. But UNCTAD, too, had limited experi-
ence as a negotiating venue and was seen by some as a “hotbed of anti-
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multinational fervor.” A third potential host was the Organization for
Economic Cooperation and Development.

Enter the OECD

The Paris-based Organization for Economic Cooperation and Develop-
ment was best known for providing research and analysis to its member
countries on a variety of economic issues. Member countries included
most of the developed world and a few developing countries—25 nations
in all?? Originally formed to administer American and Canadian aid to
Europe under the Marshall Plan after World War II, the OECD was a quiet
organization of about 2,000 staff members and rarely claimed a role in the
public spotlight.3 “It was a talk shop,” summarizes one observer.

In addition to other activities, the OECD worked to foster agreement on
foreign investment issues, mostly through its Codes of Liberalization. The
Code of Liberalization of Invisible Transactions was first adopted in 1951.
In 1961, the OECD developed the Code of Liberalization of Capital Move-
ments, an investment commitment that provided market access on a non-
discriminatory basis for direct investments from one OECD country to an-
other.3! The responsibility for overseeing and further developing these two
codes lay with the OECD Committee on Capital Movements and Invisible
Transactions (CMIT).

In addition to the codes, the OECD Declaration on International Invest-
ment and Multinational Enterprises had been in place since 1976. While
the codes were legally binding, the declaration was not. The declaration
addressed the issue of national treatment, stating that foreign enterprises

29. As of 1994, the OECD members were Australia, Austria, Belgium, Britain, Canada, Den-
mark, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Japan, Luxembourg, Mexico,
the Netherlands, New Zealand, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, and
the United States. By 2001, OECD membership had increased to 30 countries with the addi-
tion of the Czech Republic (1995), the Republic of Korea (1996), Poland (1996), Hungary
(1996), and the Slovak Republic (2000). Members share a commitment to the market econ-
omy, belief in pluralist democracy, and respect for human rights. See www.oecd.org.

30. The OECD was originally founded as the Organization for European Economic Cooper-
ation (OEEC); the name was changed in 1961. According to the history of the OECD on its
Web site, since then its “vocation has been to build strong economies in its member coun-
tries, improve efficiency, hone market systems, expand free trade and contribute to develop-
ment in industrialised as well as developing countries” (see www.oecd.org).

31. Over time, the range and scope of the codes have increased. For example, the range of
transactions subject to the Capital Movements Code was extended through successive revi-
sions in 1964, 1984, and 1989. The Code of Liberalization of Current Invisible Transactions
was extended in 1989. The MA, if realized, would have superseded the codes and the Dec-
laration on International Investment and Multinational Enterprises.
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already established within a member’s borders must be treated no less fa-
vorably than domestic enterprises. Further development of the declaration
and other issues concerning the treatment of established foreign investors
were overseen by the OECD Committee on International Investment and
Multinational Enterprise (CIME). As one European analyst put it, “The
OECD played a major role in the formation of international law with re-
spect to investment” (Juillard 1998, 478).

Though they were wide-ranging, the OECD codes and the declaration
had limitations. For example, some argued that the claim of the codes to
be “legally binding” was rather hollow. Because they lacked dispute set-
tlement mechanisms or enforcement procedures, members generally re-
lied on peer pressure to encourage adherence to the codes. Moreover, they
did not bind members to specific measures or programs of liberalization—
it was up to each country to determine how, when, and how far to liberal-
ize. As the codes evolved, member governments also retained the right to
enter reservations to specific items, thereby limiting the degree to which
they would put those commitments into effect.> Thus Canada exempted
transport, energy, culture, telecommunications, and fisheries sectors from
the codes (Dymond 1999, 27). Another limitation was that the codes ap-
plied only to national governments—for example, only to the federal and
not the state or local government in the United States. And even at the fed-
eral level, they were binding in the United States only by executive order.
Thus, any law that was enacted could override the OECD’s codes. Finally,
national treatment was addressed only in the OECD’s Declaration on In-
ternational Investment and Multinational Enterprises, which (as already
noted) was not legally binding.

To address the last of these problems, in 1991 the CIME attempted to
achieve a binding National Treatment Instrument (NTI). The discussions
failed to produce an agreement, in part because some European govern-
ments insisted that the NTI cover law and policy at the level of subna-
tional (provincial, state, and local) as well as national governments. The
US CIME representatives opposed this, because any agreement binding
state governments would meet resistance back at home. Another source
of conflict was the insistence of some countries on excluding cultural in-
dustries—such as motion pictures and publishing—from the agreement.

The failed NTI talks left the CIME needing to find a new approach. The
group began to explore the possibility of creating a broader instrument for
investment protection, initiating a three-year feasibility study in June
1992. Involving a wider range of issues, delegates reasoned, would offer
more opportunities for trade-offs and thus a better chance of success.
Some note that by this logic, perhaps the entire investment agenda would

32. Where reservations were not in place, members committed to remove restrictions (in
a “rollback”); they also agreed to a “standstill”—i.e., to rule out the introduction of new
restrictions.
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be more reasonably negotiated in the WTO, which provides an even
broader set of issues for trade-offs (on the NTI, see Graham 2000, 20-22).

In 1995, the CIME and the CMIT committees prepared a report for the
OECD Council’s ministerial meeting. It argued that an MAI was “needed
to respond to the dramatic growth and transformation of foreign direct in-
vestment (FDI) which has been spurred by widespread liberalisation and
increasing competition for investment capital” (OECD 1995).

The country most actively lobbying for further OECD investment talks
was the United States. “It was really a US initiative,” says one observer.
One of the US MAI negotiators, USTR’s Joseph Papovich, recalls the ratio-
nale for pursuing negotiations at the OECD.

Developing countries weren’t willing to agree to the kinds of investment pro-
tection that should be provided to investors. The United States suggested to the
Europeans that it would be a good idea to try to reach an agreement of like-
minded countries on investment that was at a very high level, similar to what we
seek in our bilateral investment treaties. That high-level standard investment
agreement might then be used as a model for negotiating a multilateral invest-
ment agreement with developing countries.®

Many European countries were also interested in negotiating an OECD
agreement. As some point out, institutional dynamics played a role in the
OECD’s appeal: EU member states may have favored a negotiation in that
forum, where they could bargain on their own behalf, rather than at the
WTO, where the European Union was represented as a single entity by the
European Commission. In addition, an MAI made sense for a variety of
substantive reasons. “With European bilateral agreements saying nothing
about preestablishment and little on investment in the regional agreements
that the EU had concluded, the EU saw real benefit in negotiating some-
thing on liberalization and investment in a multilateral agreement,” one
Austrian MAI negotiator remembers. “Because it was not possible in the
Uruguay Round, they settled for the OECD as the second-best solution.”

In short, the idea of negotiating an investment agreement at the OECD
made sense to many participants, not least because OECD members were
so deeply involved with foreign investment—the source of 85 percent of
all FDI and home to 65 percent of the inflows.3* OECD member govern-
ments also had a record of progressively freeing cross-border capital
flows and reducing restrictions on inward FDI through agreements such
as NAFTA and EU 1992. Moreover, OECD negotiations would not be con-
strained by the need to be trade-related, as they had been at the WTO. The

33. Unless otherwise noted, all quotes from Joseph Papovich come from a 2000 interview
with Charan Devereaux.

34. Robert Ley, “The Multilateral Agreement on Investment: Some Questions and An-
swers,” Special Edition of the OECD Observer from the WTO Ministerial Conference in Singapore,
December 1996, 28.
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OECD itself perceived a need to negotiate an MAI—the CIME and CMIT
concluded in their report, “Foreign investors still encounter investment
barriers, discriminatory treatment and uncertainties” (OECD 1995)—and
had already laid the foundations for sponsoring it. Hosting the talks,
wrote Robert Ley, head of the OECD’s Capital Movements, International
Investment and Services Division, “was a logical step to consolidating
and completing the existing OECD instruments which had helped pro-
mote international investment and economic cooperation for many
years.”3> Observers also note that the liberalization of external investment
had generally progressed without arousing serious political opposition.
The extensions made to the OECD Codes of Liberalization over the years
had interested only a circle of experts.

Furthermore, some see broader, institutional concerns behind the OECD’s
interest in investment negotiations. An official closely involved in the talks
points out that the MAI came at a time when the institution was going
through “a bit of a midlife crisis” and was looking for a new project to reaf-
firm its legitimacy and relevance. In addition,

The OECD was under a lot of stress on the budget front and the US had led dis-
cussions to slash the budget. One of the things the OECD decided to do was push
the MAI, which was initially championed by the US government, and put a lot of
resources into this as a way to perhaps endear itself to the government that had
the greatest influence over its budgetary future.

Not all observers are persuaded by such institutional explanations,
however—especially because OECD efforts are initiated when the repre-
sentatives of member governments agree on a project, not at the will of
the organization. It is not the Secretariat’s role to have an opinion on
whether to negotiate an agreement: Its role is to provide support for work
pushed by member countries.

Some business groups came out early in support of an OECD invest-
ment agreement. The US Council on International Business (USCIB),3®
which is the US representative to the OECD’s Business and Industry Ad-
visory Council (BIAC), urged the OECD to move toward negotiating a
wider investment instrument. In March 1995, the USCIB released a state-
ment outlining what US businesses sought in an MAIL “For multination-
als, investment was becoming as important, if not more important, than
trade as a means of market access,” says Steve Canner, USCIB'’s vice pres-
ident for investment and financial services.

Even though countries openly court foreign investment, many sectors are still
closed. In addition, once you get into a market, you often find that governments

35. Ley, “The Multilateral Agreement on Investment,” 28.

36. Founded in 1945 to promote an open world trading system, the USCIB had a member-
ship of about 300 global corporations, professional firms, and business associations.
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do things that make it inefficient and more expensive for corporations to operate.
For example, a government might say to a corporation, “You have to produce your
widgets here or you can’t sell them in the local market” or “You must agree to ex-
port a certain amount from this facility which you otherwise would have exported
from another facility.” That disrupts your business plan. Many government man-
dates of performance requirements get in the way of doing business efficiently.
Addressing these concerns was the key attraction to negotiating an MAI.3

Yet business community support for OECD investment talks did not
run very deep, according to some observers, including Pierre Sauvé (de-
scribed by some as an “internal critic” of the talks). At the time of the MAI
negotiations, he was at the OECD’s International Trade Directorate. “What
makes the MAI such a fascinating story,” says Sauvé, “is that the bureau-
cracies were proposing an agreement that the private sector in most coun-
tries was not necessarily calling for. The whole initiative could be de-
scribed as a solution in search of a problem. Even in the private sector,
almost the only business group that took an interest in the MAI was the
USCIB, a business grouping with strong ties to both the State Department
and the US Treasury (both of which tended to take the lead in interna-
tional investment matters, with USTR traditionally assuming a secondary
role) and the OECD.” For example, before he became president of the
USCIB in 1984, Abraham Katz had for three years served as the US ambas-
sador (and State Department representative) to the OECD.

The Lead-Up to the MAI Negotiations

A mandate to negotiate a Multilateral Agreement on Investment was
expected to be approved by OECD ministers, but a statement was needed
to kick off the talks. The wording of this report would frame the goals of
the negotiations. The proposed agreement would focus on three areas: a
broad multilateral framework of rules for investor protection, the liberal-
ization of investment regimes, and the creation of effective procedures for
dispute settlement. Unlike the previous OECD codes, the MAI was to be
a freestanding international treaty “open to all OECD Members and the
European Communities and to accession by non-OECD Member coun-
tries” (OECD 1995).

Disagreements arose over the draft report—some of the arguments were
familiar. One EU-US conflict centered on the coverage of subfederal gov-
ernments, such as those in US states and localities, Canadian provinces,
and Australian states.? Another controversial issue was the treatment of

38. Unless otherwise noted, all quotes from Steve Canner are from a 2000 interview with
Charan Devereaux.

39. “US Blocks OECD Investment Recommendation over Coverage Dispute,” Inside US
Trade, April 28, 1995.
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regional economic integration organizations (REIOs), such as the Euro-
pean Union.

In April 1995, the United States refused to endorse the report kicking off
the MAI negotiations, charging that it tilted too far toward the European
Union on these issues; it gave its support after changes were made. OECD
negotiators also agreed to a US request to change the name of the agree-
ment from the Multilateral Investment Agreement (MIA) to the Multilat-
eral Agreement on Investment (MAI). As one American put it, the abbrevi-
ation MIA has “unfortunate associations” with soldiers missing in action.>
(Observers later commented that in Italian, the word mai means “never.”)
The CIME and CMIT report calling for the MAI negotiations specified that
its goals were to

a) set high standards for the treatment and protection of investment;

b) go beyond existing commitments to achieve a high standard of liberalization
covering both the establishment and postestablishment phase with broad
obligations on national treatment, standstill, rollback, nondiscrimination/MEN,
and transparency, and apply disciplines to areas of liberalization not satisfacto-
rily covered by the present OECD instruments;

c) be legally binding and contain provisions regarding its enforcement;
d) apply these commitments to all parties to the MAI at all levels of government;

e) deal with measures taken in the context of regional economic integration
organizations;

f) encourage conciliation and provide for effective resolution of disputes, taking
account of existing mechanisms;

g) take account of member countries’ international commitments with a view of
avoiding conflicts with agreements in the WTO such as GATS, TRIMs, and
TRIPS; and with tax agreements; and similarly seek to avoid conflicts with inter-
nationally accepted principles of taxation. (OECD 1995)

In May 1995, with the approval of OECD ministers, officials announced
the decision to begin talks on a Multilateral Agreement on Investment. Sir
Leon Brittan, the European Commission’s top trade negotiator, said the
future agreement was the “biggest single step we can take to encourage
growth and international economic relations” (quoted in Patel 1995, 2A).
Attending the OECD meeting as an observer, WTO Director-General Re-
nato Ruggiero privately cautioned ministers against bypassing the WTO.

39. “US Agrees to OECD Investment Mandate After Report Is Changed,” Inside US Trade,
May 5, 1995.
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The MAI would not be truly multilateral, he said, unless non-OECD
members were able to take part in drafting the document. Some suspected
that developed countries would create an agreement that did not take the
views of developing countries into account. OECD Secretary-General
Jean-Claude Paye stressed that the ultimate objective of OECD members
was to draw up an accord that could be universally accepted, an aim that
implied the need to coordinate with the WTO “in due course,” as well as
to consult with non-OECD countries.*

US officials noted that their goal for the MAI was to get “high stan-
dards” through the OECD and then to “spread [the agreement] to coun-
tries in transition and developing countries, starting with dynamic Asian
and Latin American countries.” But European delegations insisted that
they must be careful not to present a fully negotiated text to non-OECD
countries on a take-it-or-leave-it basis.*! “Rule number one of negotiating
an agreement,” emphasized one European observer, “is that you have to
give all parties a sense of ownership over the process.” As Brittan put it,
“Our approach has always been that there should be parallel discussions
in the WTO in order to involve the developing countries and not to pre-
sent a treaty to them as a fait accompli.”#> Canada was supportive of such
parallel talks, but European officials reported that the idea was cold-
shouldered by the United States.

Some US observers countered that in fact, investment rules penned by
richer countries in the form of BITs had frequently been signed by devel-
oping nations seeking to attract greater flows of international investment.
“Some people nevertheless thought that developing countries would not
agree to the same rules if they were packaged as part of the MAL"” recalls
US NAFTA investment negotiator Daniel Price. “I think that argument is
a red herring. It has been demagogued both by developing countries and
by critics of the MAI process, but it’s really a false argument. The truly mis-
taken premise was that the like-minded countries would be able to reach
agreement. By that I mean that divisions within the capital-exporting,
developed world led to the demise of the MAI, not objections by develop-
ing countries.”

40. Ruggiero’s aides and Paye quoted in Jan Kristiansen, “OECD States Set Negotiations on
Investment Treaty,” Agence France-Presse, May 23, 1995.

41. US and European officials quoted in Jan Kristiansen, “OECD States Consider Investment
Treaty,” Agence France-Presse, May 23, 1995.

42. Brittan, quoted in “OECD Investment Pact 2: Accord Will Involve Non-Members,” Dow
Jones International News, May 23, 1995.
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The MAI Talks Begin

The MALI talks began in September 1995. Negotiators were aiming to draft
the treaty by the May 1997 OECD ministerial (less than two years away),
a deadline that would enable the MAI to be integrated into the 1999 WTO
ministerial. A progress report on the negotiations would be issued at the
1996 OECD ministerial.

The negotiators met every six weeks or so at the OECD Secretariat in
Paris. Frans Engering of the Netherlands Economic Affairs Ministry, de-
scribed by one observer as “a consensus-seeking individual,” served as
chairman of the MAI Negotiating Group. The two vice chairs were Aki-
taka Sakai, from the Japanese Foreign Ministry, and Alan Larson, assistant
secretary of state for economics and business at the US State Department.
Sakai and Larson managed the process between meetings and made pro-
posals to the negotiation group. Some viewed the two as representing the
extreme positions in the OECD on investment liberalization, noting that
“the US has been the strongest champion of open doors in investments
while Japan is often criticized for being inhospitable to such flows.”*3

MAI working groups were established on a variety of investment-
related issues, covering market access, investment protection, dispute
settlement, institutional questions (such as the relationship with non-
OECD members), special topics (such as privatization and monopolies),
and financial matters. Composed of representatives from each OECD
member country, each working group reported back to the MAI Negoti-
ating Group. Most OECD committees had working groups, so this pattern
was familiar, though some participants felt that the MAI talks involved an
unusually heavy program of discussions.

A WTO representative attended all the meetings of the MAI Negotiat-
ing Group as an observer, and representatives of the IMF and the World
Bank were sometimes present. MAI negotiators also met with members
of the OECD Business and Industry Advisory Group “just about every ne-
gotiating session,” according to USCIB’s Steve Canner, usually just before
the actual talks began. “We also had informal discussions,” he adds; “oc-
casionally we would submit papers, but it was basically an informal give-
and-take.” OECD officials also met with the OECD Trade Union Advisory
Committee (TUAC), which is the interface for labor unions with the
OECD and, like the BIAC, had consultative status with the OECD and its
committees.

The core principles of the MAI were national treatment and MFN sta-
tus. Because the MAI was a top-down agreement (unlike GATS, which
was bottom-up), any investment area not specifically listed as an ex-

43. “OECD Mulls Multilateral Pact on Investments,” The Asian Wall Street Journal, Novem-
ber 9, 1995, 1.
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ception would automatically be subject to the MAI disciplines. In other
words, exceptions would establish which MAI rights and obligations each
country would adhere to. Country-specific exceptions would also be sub-
ject to “standstill” (i.e., exceptions could not be added later), and “roll-
back” (i.e., each member would phase out their exceptions over time).

Outside of this basic architecture, the visions of how the agreement
would accomplish its goals diverged. Notably, European and US negotia-
tors had different ideas about how to remove government controls and
barriers on foreign investment and thereby liberalize it. As USCIB’s Steve
Canner recalls,

From the outset, the US wanted to liberalize barriers. The Europeans, on the other
hand, started out with the notion that liberalization might happen somewhere
down the road, but initially you’d just follow the OECD model and freeze exist-
ing stuff into place. Liberalization would be a second phase of this exercise. This
difference didn’t come out immediately, but about a year into the negotiations.
There was never any agreed model of how to do this. Do you follow the WTO
trade model or the OECD model? So the whole concept of liberalization, how to
achieve it, what time frame to use, and how to negotiate it was not well thought
out or well planned. That was the first sign of trouble.

In addition, though OECD members were often referred to as “like-
minded” countries, in fact their investment practices differed. Negotiators
were not always willing or able to agree to changes in their own domestic
policies; not surprisingly, each negotiating party wanted other countries to
change or revise discriminatory practices, while leaving its own domestic
laws and policies unaltered. “If any large negotiation is a matter of give-
and-take,” writes the economist Edward Graham (2000, 25), “the MAI ne-
gotiating parties seemed, almost from the beginning, prepared only to
take, and to give nothing of substance in return.” For example, as noted
above, US negotiators worried that possible REIO exceptions in the MAI
would become the basis for eroding the rights of US-based firms operat-
ing in Europe.** But their hopes to change this practice did not increase
their willingness to discuss modifying US practices. One frustrated ob-
server complained, “The United States was not about to change any of its
own laws or regulations. So how could they expect others to liberalize?”

Another challenging issue was taxation. In January 1996, the MAI nego-
tiators formed an expert group to determine what tax-related provisions
should be included in the agreement. Ultimately, they chose to carve taxa-
tion issues almost completely out of the MAI (OECD 1996b, 2), deciding in-
stead to “carve in” a small number of tax issues that could impede invest-
ment. Business was not happy with this choice. The International Chamber

44. Conversely, Europeans have repeatedly charged over the years that EU-based firms often
do not receive as favorable treatment under US law as do US-based firms under EU law.
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of Commerce (ICC) released a statement urging that these issues be in-
cluded to prevent governments from using tax measures to circumvent
MALI obligations: “Without the inclusion of taxation, or at least an anti-
abuse clause, the MAI would set a lower standard than that of many exist-
ing bilateral investment treaties” (ICC 1998). The European-American Busi-
ness Council, an association of 80 US and European companies, similarly
declared its disappointment “that MAI negotiators have chosen to carve
taxation issues almost completely out of the agreement. If the MAI does not
require national treatment in taxation policy, governments will be able to
use discriminatory tax measures to circumvent their MAI commitments.
Without disciplines, taxation can effectively become expropriation.”4

During the MALI talks, the passage of the US Helms-Burton Act created
even more controversy. Formally known as the Cuban Liberty and Demo-
cratic Solidarity Act, the legislation was meant to tighten the economic
noose around Cuba’s President Fidel Castro by discouraging foreign in-
vestment in Cuba.*® It was signed into law by President Clinton on March
12,1996, after being overwhelmingly approved in both houses of Congress
(74-20 in the Senate, and 336-86 in the House). The month before, Cuban
MIG fighters had shot down two US civilian airplanes owned and piloted
by members of a Miami-based Cuban exile group called Brothers to the
Rescue, killing four.*” Leading Republicans—including Majority Leader
Robert Dole (KS), who led the fight for Helms-Burton in the Senate—had
criticized Clinton for being too soft on Castro.

Helms-Burton allowed US nationals to sue in US courts foreign compa-
nies that “trafficked” in property expropriated by the Castro regime after
it took power in 1959. In addition, US visas would be denied to individu-
als (and their families) who “trafficked” in expropriated property, includ-
ing executives of foreign corporations with interests in that property.*8
Helms-Burton also barred certain products from entering the United
States unless they were certified as non-Cuban in origin. US officials com-
posed a statement to the MAI delegations that described how Helms-
Burton would be implemented and enforced; it also noted that “The Pres-

45. The European-American Business Council, “Policy Statement on the MAI,” March 1998.

46. Its sponsors were Senate Foreign Relations Chairman Jessie Helms (R-NC) and House
International Relations Western Hemisphere Subcommittee Chairman Dan Burton (R-IN).
The 1996 Iran-Libya Act, which penalized foreign companies that invested in Iran’s or
Libya’s petroleum sector, also came under discussion at the MAI talks.

47. Brothers to the Rescue had earlier been the subject of two actions by the Federal Avia-
tion Administration for violating Cuban airspace, contrary to FAA regulations; at least one
incident involved an aircraft buzzing Havana and dropping anti-Castro leaflets.

48. Unusually, Helms-Burton defined expropriation retroactively. Thus Cuban Americans
who were US nationals at the time the law entered into force could sue under Helms-Burton
regardless of their nationality at the time their property was expropriated.
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ident recognized the need to take strong measures after the recent down-
ing of unarmed US civilian aircraft by the Cuban Government” and that
the deadly incident “greatly increased the bipartisan sentiment on Con-
gress to pass this tough legislation.”4’

Helms-Burton had a powerful impact on the MAI negotiations. Though
President Clinton was able to waive some of the law’s most controversial
provisions, Europeans, Canadians, and many others were angered by its
attempt to impose US laws on other nations and their companies. Such ex-
traterritorial reach was antithetical to the US position regarding the MAI,
they said. A spokesperson for Canada scolded the United States, “the
leading proponent for an investment agreement with the highest possible
standards,” for having “taken actions, and ha[ving] incorporated into its
law further measures that strike at the very core of these negotiations.”>"
According to an observer, efforts by the chief US negotiator, Alan Larson,
to argue that Helms-Burton was a legitimate security exception further
chilled the talks as a whole. Canada called on negotiators to incorporate
into the MAI language prohibiting boycotts of firms that invested in third
countries. Most OECD members supported the Canadian proposal, but in
the face of US opposition negotiators opted only to have an expert-level
group study the issue. “Helms-Burton now seems to have become the
political football in this negotiation,” said one official. “It will come back
to haunt us.”?!

The European Union, which had a complaint against Helms-Burton at
the WTO, halted the action with the understanding that the law would be
addressed in the MAI negotiations. However, it reserved the right to
renew the case if necessary. “The Europeans were quite clear that despite
the fact that they wanted to conclude the MAI, there had to be a solution
on Helms-Burton either as part of the MAI or concomitant to it,” says
USTR’s Joseph Papovich. The law kept on provoking debate and bad feel-
ing as the talks continued. “Helms-Burton was incompatible with both
the letter and the spirit of the MAI,” Pierre Sauvé emphasizes. “This was
a real problem throughout the negotiations. It provided a lot of ammuni-
tion against the US.”

Another contentious debate arose concerning the treatment of cultural
industries. In June 1996, France proposed a general exception for any
measure that regulated foreign investment in order to preserve and pro-
mote cultural and linguistic diversity (Dymond 1999, 35). Without such

49. “United States Statement on the Helms-Burton Act,” reprinted in Inside US Trade, March
22,1996.

50. Quoted in “Canada Takes Initiative Against Cuba Sanctions in NAFTA, MAL" Inside US
Trade, March 15, 1996.

51. “Canada Proposes OECD Disciplines on Extraterritorial Measures,” Inside US Trade, July
5, 1996.
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an exception, France worried that it would no longer be able to protect
its domestic arts (through subsidies to filmmakers, for example) without
being obliged to offer the same kind of help to nationals of all countries.
Canada similarly favored insulating the cultural sector from MAI disci-
plines. US entertainment and media interests made the idea of a general
exception unacceptable to the United States; one US official called it “a
deal breaker.”>? Japan also objected to the cultural exception.

Despite these disagreements, the MAI talks pressed forward. In April
1996, in its report to the OECD Ministerial Council, the MAI Negotiating
Group concluded, “Overall, the negotiations are on course. Most sub-
stantive issues have been examined and a framework for the MAI is evolv-
ing. . . . However, much remains to be done. . . . Some difficult choices re-
main’ (OECD 19964, 3). It reported that work on investment protection
was proceeding rapidly, with key provisions on national treatment, MFN
status, and transparency “well advanced”; the outline of a dispute resolu-
tion mechanism was likewise “in an advanced state of development.”>3

OECD ministers responded with a communiqué calling on the MAI to
“aim at achieving a higher level of liberalization” and “engage in an inten-
sified dialogue with non-member countries, in particular those interested
in acceding to the MAL”>* Brazil, China, and Lithuania were among the
non-OECD countries that were invited to watch the negotiations. Before
the talks ended, Argentina, Chile, Estonia, Hong Kong, Latvia, and the Slo-
vak Republic would also participate as observers in the MAI Negotiating
Group (Geiger 1998, 474). The question of the WTO's involvement in the
process also continued to create debate. At the urging of France, Germany,
and other nations, the OECD ministers affirmed their interest in examin-
ing investment issues in the WTO, committing to “begin an examination
of trade and investment in the WTO and work towards a consensus which
might include the possibility of negotiations.”>

At the ministerial, observers noted that the United States had not
yet paid its 1996 share of the OECD budget and owed about $50 million
from 1995 (having paid only one-third of the total due). “One member
country, and not the least member country, has not paid its dues,” OECD
Secretary-General Paye noted. “If mandates are given to the [OECD],
then the means should come with it.” The United States and other coun-

52. Quoted in “US Draws Hard Line Against Blanket Cultural Carve-Out in MAL” Inside US
Trade, November 1, 1996.

53. OECD (19964, 3), and William H. Witherell, director of financial, fiscal, and enterprise af-
fairs at the OECD, “An Agreement on Investment,” OECD Observer, 1996, 8.

54. OECD, “Communiqué: Meeting of the Council at Ministerial Level,” Paris, May 21-22,
1996, in OECD Observer, June 16, 1996.

55. OECD, “Communiqué.”
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tries were also seeking a 2.5 percent reduction in the OECD budget for the
1996 fiscal year. %

By January 1997, the OECD Secretariat had produced a first draft con-
solidated text of the MAI that captured the state of the negotiations after
15 months of work.

The Opposition Organizes

The North American Free Trade Agreement—specifically Chapter 11—
was used as a point of reference in the MAI talks. “The MAI took its in-
vestment model from NAFTA,” says Georgetown University Center for
Public Interest Law’s Robert Stumberg, a consultant to anti-MAI gover-
nors and members of Congress. “It was maybe 10 percent broader than
NAFTA’s Chapter 11.”%7 NAFTA’s importance to the MAI story extends
beyond its contents, however. In the United States and Canada, a number
of NGOs organized against NAFTA. The US Congress passed the agree-
ment, but not without a heated battle that left environmental, labor, and
consumer groups more engaged on the issues of trade generally (though
not Chapter 11 specifically). North American NGOs apparently chose to
focus this energy on the emerging MAI: “NAFTA on steroids” was one of
the buzz phrases used to rally opposition to the agreement.

In February 1997, a citizen’s watchdog group called the Council of
Canadians procured a working draft of the MAI that was not intended for
public distribution.>® Some believe that this vanguard of the anti-NAFTA
crusade in Canada was given the document by a Canadian government
official. Many NGOs heralded the dissemination of the draft as the first
step in tearing down the wall of secrecy cloaking the talks. Negotiators,
though concerned, did not panic at the leak. According to one,

It wasn’t an enormous betrayal of confidence or devastating to the negotiating
process. More than anything, it was embarrassing. The OECD, like the WTO, has

56. Quote from Paye and information about the OECD budget, “OECD Ministers Move To-
ward Trade and Investment Talks in WTO,” Inside US Trade, May 25, 1996. As decided in
1994, OECD Secretary-General Jean-Claude Paye was replaced by Canadian Donald John-
ston on June 1, 1996.

57. Unless otherwise noted, all quotes from Robert Stumberg are from a 2000 interview with
Charan Devereaux.

58. According to the organization’s own Web site, www.canadians.org, the group, founded in
1985, “is Canada’s pre-eminent citizens” watchdog organization, comprised of over 100,000
members and more than 70 Chapters across the country. Strictly non-partisan, the Coun-
cil lobbies Members of Parliament, conducts research, and runs national campaigns aimed at
putting some of the country’s most important issues into the spotlight: safeguarding our social
programs, promoting economic justice, renewing our democracy, asserting Canadian sover-
eignty, advancing alternatives to corporate-style free trade, and preserving our environment.”
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a policy of restricting certain documents, and who knows, maybe the days are
numbered for that process. So suddenly, this document appeared on the Inter-
net—everybody had a copy. It was complicated by the fact it did not remain the
right version for long. At each monthly meeting, pieces of the text were renegoti-
ated intensively while the NGOs were still wanting to talk about this document
that was no longer relevant.>

The groups opposing the agreement included Friends of the Earth, the
Preamble Center for Public Policy, the International Forum on Globaliza-
tion, the Third World Network, Oxfam, Amnesty International, the Sierra
Club, and Global Trade Watch, a division of Public Citizen. Some labor
unions and politicians began to take note of the negotiations. Pat Buchanan
called the MALI the next great economic struggle, and Ross Perot’s Reform
Party opposed the plan.®

One of the primary tools employed in the organizing effort against the
MAI was the Internet. In addition to creating a profusion of Web sites—
more than 1,000 protesting the MAI—NGOs built electronic mailing lists
and used e-mail to drum up support among their constituencies. “Being
able to organize this way was tremendously important,” says Margrete
Strand of Public Citizen’s Global Trade Watch. “It provided ways for meet-
ing and connecting our activists. It helped organize the movement.”6!

Even as news about the MAI ricocheted across the Internet, it was
barely noticed in the elite US press. Though stories appeared in the Finan-
cial Times, the Journal of Commerce, and the Economist during the lead-up
to the MAI talks and the first two years of the negotiations, the New York
Times, the Washington Post, the Christian Science Monitor, USA Today, the
Wall Street Journal, and the Los Angeles Times mentioned the negotiations
briefly if at all.®? In response to the lack of coverage, the International
Forum on Globalization (IFG) raised money to purchase full-page ads
in the International Herald Tribune and the New York Times asking the bold
question, “Top Secret: New MAI Treaty, Should Corporations Govern the
World?” Strand reflects,

59. The OECD has since made available a large quantity of documents related to the MAI
negotiations. See www.oecd.org.

60. Peter Beinart, “The Next NAFTA,” The New Republic, December 15, 1997, 4.

61. Unless otherwise noted, all quotes from Margrete Strand are from a 2000 interview with
Charan Devereaux.

62. This description of news coverage is based on Lexis-Nexis and Factiva database
searches. A story about FDI in The Christian Science Monitor mentioned the MAI talks (David
Francis, “Business Goes Global as Investment Booms,” November 17, 1996, 1), and two short
articles appeared in The Wall Street Journal (Eduardo Lachica, “OECD Nations Ask Outsiders
to Join Investment Treaty,” November 9, 1995, A17; “EU Official Proposes Talks on Global
Investment Pact,” February 1, 1995, A7).
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Part of what we had to face was that the big papers and the large media did not
cover the MAI at all. They didn’t even mention that it was being negotiated or that
there was all this activity going on against it. So we had to find a way to get to peo-
ple and inform them about what was gong on. Which is why the Internet became
so important—because people couldn’t just pick up a copy of the local paper and
read about it.

In other countries, the MAI was covered more widely. In Canada, for ex-
ample, a front-page headline declaring “Treaty to Trim Ottawa’s Power”
ran in the Toronto Globe and Mail in April 1997, just before elections.®

Perhaps the most politically charged accusation made by the NGOs
was that the talks were not inclusive—that they were taking place largely
in secret, without public participation or scrutiny. This argument gathered
force and was repeated by the mainstream press. Lori Wallach of Public
Citizen was quoted as saying that there was no way the MAI would pass
“the Dracula test,” because it couldn’t stand the light of day.®* NGOs were
incredulous that the business community had been involved in the talks
all along, while representatives of nonprofits and other interest groups
had no role at all. Strand explains, “The fact that business had a seat at the
table and we didn’t—I think it raised the stakes and got both NGOs and
activists incredibly angry. Whatever happened to democracy?”

To underscore the lack of a democratic process, NGO representatives
and Web sites often cited a characterization of the MAI attributed to WTO
Director-General Renato Ruggiero: “We are writing the constitution of a
single global economy.” If such a sweeping document was under negotia-
tion, MAI opponents said, why was participation limited? Ruggiero’s quo-
tation was picked up by journalists, appearing in the Wall Street Journal, the
Nation, the Jakarta Post, the Toronto Star, the Guardian, and elsewhere.®® The
WTO responded in February 1998 with a press release:

In recent days a number of news organizations have run stories containing an
erroneous quote linking WTO Director-General Renato Ruggiero with the negoti-
ations for a Multilateral Agreement on Investment. This erroneous statement has
been supplied by a number of special interest groups which oppose the MAL . . .
On 16 January in London, Mr. Ruggiero gave a speech at Chatham House in
which he quoted John Jackson, the highly respected law professor from the Uni-
versity of Michigan. “John Jackson has described the multilateral trading system

63. Laura Eggertson, “Treaty to Trim Ottawa’s Power,” The Globe and Mail (Toronto), April
3,1997, Al.

64. For example, see Paul Magnusson and Stephen Baker, “The Explosive Trade Deal You've
Never Heard Of,” Business Week, February 9, 1988, 51.

65. For example, see George Melloan, “Crony Capitalists Will Cheer for the Seattle Zanies,”
The Wall Street Journal, November 2, 1999, A27 (“MALI, in case you missed the excitement last
year, refers to the Multilateral Agreement on Investment, once described by former WTO
Secretary General Renato Ruggiero as ‘the constitution for a global economy” ”).
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as a ‘constitution’ for the world economy.” At no point in that speech, nor in any
other, did Mr. Ruggiero make a reference to the MAI and its role in the global
economy.®

According to an UNCTAD press release, in an October 1996 speech to
the UNCTAD Trade and Development Board, Ruggiero said of the multi-
lateral trade order, “We are no longer writing the rules of interaction
among separate national economies. We are writing the constitution of a
single global economy.”®” But he was speaking of the multilateral trade
order, not the MAL

Not just concerned about secrecy and democracy, NGOs criticized the
MALI generally as dramatically skewed toward protecting investors. They
argued that through their right to sue national governments under the
agreement’s investor-to-state dispute settlement procedures, corporations
would gain power and threaten domestic laws. Robert Stumberg notes
that for this and other reasons, the MAI “makes previous sovereignty de-
bates look like parlor conversations.”8

Environmental groups were particularly fearful that corporations could
use the MAI to strike down environmental laws and regulations. A fre-
quently invoked example was a complaint brought against the Canadian
government under NAFTA’s Chapter 11. The Ethyl Corporation of Rich-
mond, Virginia, claimed that a bill passed by the Canadian parliament
banning the gasoline additive MMT (methylcyclopentadienyl maganese
tricarbonyl) violated NAFTA and was tantamount to expropriation. Be-
cause Ethyl’s Canadian business consisted of importing MMT into Canada,
blending it with fuel, and then distributing that blend nationally, the ban ef-
fectively prevented the company from conducting its business. Though the
impetus for the bill came from the Canadian Environmental Ministry, the
parliament did not impose an outright ban on the use of MMT on environ-
mental grounds; instead, it disallowed interprovincial trade of the additive.
Technically, the Ethyl Corporation could have manufactured MMT in each
of the Canadian provinces, but the costs of doing so were prohibitive. In
addition to its NAFTA complaint, Ethyl brought a Canadian court case ar-
guing that the ban violated the country’s laws that govern interprovincial

66. WTO press release, Press/91, “WTO Denies Claims by Special Interests Linking Rug-
giero to MAL” February 17, 1998. For the speech, characterizing the multilateral trading
system as intended to increase the scope of national treatment and MFN status, see Renato
Ruggiero, “The Multilateral Trading System at 50,” address to the Royal Institute of Interna-
tional Affairs, London, January 16, 1998.

67. UNCTAD press release, “UNCTAD and WTO: A Common Goal in a Global Economy,”
TAD/INF/PR/9628, October 8, 1996, www.unctad.org.

68. Peter Beinart, “The Next NAFTA,” The New Republic, December 15, 1887, 4.
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commerce and seeking $251 million in restitution. In July 1998, before the
NAFTA complaint could enter the dispute settlement process, the Cana-
dian government settled with Ethyl for $13 million (for a thorough discus-
sion of the case, see Soloway 1999). More important, in the eyes of many ob-
servers, the MMT ban was repealed.

Though the case was not formally decided in Ethyl’s favor, a number of
MALI opponents saw the case as a harbinger of things to come. The MAI,
they argued, would allow foreign investors to seek compensation for
“regulatory takings”—when a host government reduced the value of an
asset through regulation. In the words of a Friends of the Earth policy
paper, the MAI “empowers foreign corporations with a new avenue for
challenging environmental laws” (Vallianatos 1998, 14). Opponents ar-
gued that the agreement would undermine health and safety laws around
the world: Countries would resist banning dangerous products out of fear
they could be sued by foreign companies hurt by such regulations.

Some observers—including Daniel Price, who negotiated Chapter 11—
point out that the mere lodging of the Ethyl complaint does not demon-
strate that the case was legitimate or that the NAFTA rules were problem-
atic. Price says, “The possibility that a case can be brought against the
United States or Canada can’t be used as an indictment of the rule. Cases—
even frivolous cases—are brought all the time in the domestic legal system.
The rules are sufficient to separate meritorious claims from frivolous
claims.” He adds, “The track record under NAFTA to date hardly demon-
strates that arbitration tribunals have overstepped their bounds in protect-
ing the rights of investors. To the contrary, the evidence to date shows that
tribunals have taken a reasonable, balanced, and judicious approach in in-
terpreting and applying the NAFTA investment provisions.”

Even those with substantive criticisms of the MAI questioned the deploy-
ment of the Canadian case to illustrate the agreement’s dangers. Stumberg
faults “the American NGOs,” which “went off citing this as the death of
democracy in the United States. You don’t get that from the Ethyl case.” US
officials also found the campaign troubling. As Papovich remembers:

We thought that the concerns being expressed by NGOs were exaggerated and
that view was confirmed when the Canadians settled the Ethyl case in provincial
litigation and NGOs blamed NAFTA. In our view, even if there had been no
NAFTA, Canada would have settled because they had acted in a manner inconsis-
tent with their own interprovincial rules. That was the basis of the decision.
NAFTA was irrelevant except that the complainant had chosen also to bring a cor-
responding complaint under the NAFTA “investor-to-state” dispute settlement
provision. So, I believe the NGOs were grossly exaggerating or even distorting the
situation.

Nevertheless, the core question—how the MAI would ensure that gov-
ernments could exercise their standard regulatory powers without being

THE MULTILATERAL AGREEMENT ON INVESTMENT 165



charged with expropriation and then sued for compensation—continued
to cause debate.®

NGOs brought up a host of other worries about the MAI as well, includ-
ing its potential implications for human rights. Though few human rights
organizations were involved in the initial campaign, some criticized the
MALI for increasing investor rights without adding to investor responsibili-
ties. The MAI would spell an end to boycotts and trade sanctions against
countries that violated human rights standards, opponents declared. “Had
the MAI been in force in the early 1980s,” argued a Sierra Club publication,
“there would have been no international sanctions against South Africa
under apartheid, and Nelson Mandela might still be in jail.””® MAI sup-
porters found such claims incredible.

In addition to NGOs, some US states’ rights groups, state attorneys
general, and, most notably, the Western Governors’ Association expressed
concerns about the MAI Robert Stumberg coauthored the MAI report for
the Western Governors’ Association, and he recalls that when he first read
the draft text of the MAI, he “was just astonished. . . . It embodied a
breathtaking scope of constitutional reform.” The Western Governors’ As-
sociation concluded that while the MAI might foster investment activity,
it “may also have the effect of eroding the sovereignty of state govern-
ments.””! According to Stumberg’s report, the agreement had the poten-
tial to limit state policies favoring local businesses and to limit state use of
investment incentives and performance requirements (Stumberg, Singer,
and Orbuch 1997).

The early NGO efforts were largely a North American phenomenon. As
the organizing effort against the MAI became more international, the lead
NGOs created smaller, private electronic mailing lists for the core organiz-
ers of the various country-based campaigns. Again, according to Margrete
Strand, the cyberconnection was essential: “That’s where we would do
our strategizing. Conference calls and international meetings are really
expensive and hard to organize. It was cheaper and more effective to do
it through the Internet.” Some note that these acts of international coordi-
nation were unusual—NGOs have traditionally worked in their own do-
mestic spheres.

69. Cases brought under NAFTA’s Chapter 11 continued to cause controversy after the MAI
talks had ended. In the most publicized case, Methanex, a Canadian methanol producer,
sought nearly $1 billion over a California decision to ban the use of its methanol-based gas
additive as harmful to the environment.
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The OECD’s Response

The reaction to this growing protest was surprise and, according to many,
disbelief. The scale of the international grassroots fight was unprecedented
against an economic agreement, observers said. While NGO-led protests
had previously occurred domestically and regionally around trade and in-
vestment (as seen with NAFTA), international efforts (such as the Uruguay
Round of GATT talks) had never been targeted with such ferocity.

The OECD was unprepared for such vehement NGO opposition; its
officials did not expect to have to sell the MAI politically. “I think they
thought it was going to be a slam dunk,” says the USCIB’s Steve Canner.
“The OECD had been working on this stuff for years. They were all like-
minded countries. What was there to worry about?” Previous OECD
work on investment had been more akin to academic exercises, drawing
the attention of only a circle of experts. Moreover, OECD officials believed
they were undertaking an important, valuable exercise and were sur-
prised by the angry response. As Papovich explains, OECD negotiators
and officials “tend to be lawyers and economists who believe free trade is
good for countries and investment liberalization is similarly good. Most
trade negotiators were unprepared for dealing with people who funda-
mentally opposed what they did.”

One way they responded to the NGOs was by opening up the MAI
process to some extent. The first groups to oppose the OECD investment
talks were Canadian. When the Canadian MAI negotiators approached
Negotiating Group Chairman Frans Engering about the protests back at
home, he took the situation seriously. Engering convened a meeting to
discuss the appropriate response. At the May 1997 OECD ministerial, the
initial target date for completion of the MAI, the talks were extended for
one year with special instructions to consult with “civil society.” In Octo-
ber 1997, the OECD held an informal consultation with representatives of
about 50 NGOs.

In hindsight, one European negotiator believes that the OECD NGO
consultations harmed the MAI effort because the meeting became an op-
portunity for protesters to make contacts and organize further. Indeed, he
suggests that

involving the NGOs may have been what sank the MAIL One personal feeling I
have is that by inviting them to Paris in [the fall of] 1997, many of them met for
the first time. They exchanged their cards. We helped them establish the connec-
tions, the network that in the end would bring down the MAI. When they came
together nobody knew the other guys. I saw them in the antechamber saying,
“Oh, that is you.”

During the consultation, OECD officials and negotiators found many
NGO arguments unfair. For one thing, OECD officials objected to their
characterization of the talks. “Negotiations were not conducted in secrecy,”
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insists Rainer Geiger, the OECD’s deputy director for financial, fiscal, and
enterprise affairs. “Ministers, not bureaucrats, decided to launch the pro-
cess. Public information was available early in the process and business
and trade unions were informed and consulted through their advisory
bodies at OECD. Nonmember countries were aware of the MAI nego-
tiations through regular briefings after each meeting of the Negotiating
Group and were consulted through regional meetings held in Latin Amer-
ica, Asia, and Africa” (Geiger 1998, 474).

In addition, the outset of the talks had been announced with press con-
ferences and public statements, though few press outlets had chosen to re-
port on them. “Contrary to what has been alleged,” one negotiator stresses,
“the possibility that such negotiations would take place in the OECD, as
also the decision to launch them, were entirely public. Although it can now
be seen that a wider process of publicity and consultation would have been
advisable, neither the governments concerned nor the OECD engaged in
concealment at any stage” (Henderson 1999, viii). Many of the NGOs’ alle-
gations about the substance of the MAI were also viewed as hyperbolic and
lacking any analytical rigor. However, MAI participants say that more rea-
sonable NGO positions were taken into consideration. Consultations with
environmental and consumer groups “helped identify critical issues and
improved the draft,” according to one observer.

Though some NGO representatives were interested in proposing changes
to make the MAI more environmentally friendly, most apparently were not.
Negotiators and other officials were frustrated by what they saw as an out-
right effort to kill the talks rather than to improve the agreement with pro-
ductive suggestions. One observer remembers a US NGO representative
telling negotiators, “We killed fast track and we're going to kill the MAL”

NGO leaders agree that the aim of many protesters was to stop the
talks. “The majority of the NGOs decided to take a hard-line position
saying ‘We oppose these negotiations altogether,” ” says Public Citizen’s
Margrete Strand. After meeting with OECD officials, the NGOs released a
joint statement in October 1997; the signatories, about 600 organizations
from around the world, called for the negotiations to be suspended while
a comprehensive assessment of the social, environmental, and develop-
ment impact of the MAI was conducted and meetings and hearings were
held for the public.”> The OECD made an attempt to continue the discus-
sions, suggesting another meeting in January 1998, but NGO representa-
tives declined the invitation.

Domestically, US government negotiators also met with NGO represen-
tatives—and continued to do so regularly, usually once every three
months. Their discussions, which typically lasted a few hours, took place

72. Joint NGO Statement on the Multilateral Agreement on Investment (MAI), NGO/OECD
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at the USTR or the State Department. The group sometimes included
officials from the Commerce Department, the EPA, and the Justice Depart-
ment as well. Outside of the meetings, Friends of the Earth and Public Cit-
izen’s Global Trade Watch hosted a US NGO working group on the MAIL
Strand stresses their cooperation; when preparing for the government
consultations, “We would always try to get members of the working
group to go so that we could show the power as a coalition to the State
Department and USTR. Obviously, it was better if we had the AFL-CIO,
the Sierra Club, and other big groups in the room with us.” Among the
other NGOs that attended the meetings were the Alliance for Democracy,
the Defenders of Wildlife, the Center for International Environmental
Law, the Preamble Center, the Center of Concern, the National Family
Farm Coalition, and the National Wildlife Federation.

None of the participants found the US domestic consultation process to
be completely satisfying, however. On the NGO side, many felt the dis-
cussions were disingenuous. The government representatives were “very
straightforward, as much as they could be,” Strand says. “They’re nice,
friendly people. It’s not like the meetings were hostile. It was a collegial
forum where they pretended to seek our advice and get our input. De-
spite the friendly nature of the meetings though, it was clear that they
didn’t plan to take into account any of our concerns.” On the government
side, officials felt that the NGOs had little constructive advice to offer on
modifying the agreement. Joseph Papovich (whose friendly and open de-
meanor won him the nickname “Uncle Joe” from the NGO representa-
tives) describes the consultations as

a very interesting process. The NGOs were very negative. They had a great deal
of antipathy towards the MAI, so they really wouldn’t give us much advice. They
would ask us questions, some substantive questions, but they would rarely say,
“We don’t think you should do this,” or “We don’t think you should do that.” It
was a very strange consultation process[;] . . . they weren’t interested in telling us,
“Well, if you remove this provision the agreement might be more tolerable.” They
didn’t want there to be an MAI—period!

In the meantime, US NGOs continued to organize public demonstra-
tions against the MAI in Washington, DC, including rallies on Capitol
Hill. In March 1998, the US House International Relations Subcommittee
on International Economic Policy and Trade held a hearing on the MAIL
Chairwoman Ileana Ros-Lehtinen (R-FL) commented that “for the last
two years, there has been little, if any, substantive consultation with the
Congress” on the negotiations.”® In fact, as Graham notes, “the executive

73. Prepared statement by Representative Ileana Ros-Lehtinen, “Multilateral Agreement on
Investment: Win, Lose, or Draw for the US?” hearing before the Subcommittee on Interna-
tional Economic Policy and Trade of the House Committee on International Relations, 105th
Congress, 1st session, March 5, 1998.
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branch established no process for consultation with Congress on the de-
sirability of MAI negotiations” before the talks got under way. As a result,
a number of legislators first learned about the MAI from NGOs (Graham
2000, 19).

MALI proponents continued to be frustrated by the lack of a coherent re-
sponse to the charges levied by the NGOs. In the opinion of Canner,

that was absolutely critical to the demise of the MAIL Most important and discour-
aging was that when the NGOs would make these silly statements—and I'm
being generous in saying silly—there was no pushback from governments. They
could have posted something on the Web. They could have had administration
spokesmen dealing with this in the daily press briefings by the USTR and the State
Department. But they chose not to take them on head-on.

Political controversy over the MAI was also growing in France. In
French, the agreement is abbreviated AMI, which also means “friend.” Op-
ponents of the agreement mocked the acronym as a misnomer, saying
“L’AMI c’est I'ennemi” (The friend/MAI is the enemy). One focus of criti-
cism in France was the MAI’s effect on culture. The French cultural minis-
ter, Catherine Trautmann, called the MAI

shocking because it considers artistic works only as investments and not as cre-
ations. The mechanism the MAI would put into place would end up dismantling
national policies supporting the arts and torpedo the creation of a European cul-
tural policy. If MAI is applied to culture, it would upset everything—the system
of supporting artistic works, distribution subsidies, the quota system for visual
and musical works, and bilateral agreements we have signed with many other
countries.”*

Back at the Table

Some say that even before the NGO effort had peaked, the MAI was al-
ready facing the beginning of the end. “The growing pressure from civil
society simply exacerbated the differences of opinion within the OECD,”
observed an official of the Belgian Foreign Trade Ministry (Kobrin 1998,
97). For example, disagreement had surfaced concerning how to introduce
MALI provisions to safeguard environmental and labor standards. Pushed
by the United States, Austria, and Britain, labor and the environment be-
came major issues by the end of 1997. Opponents to incorporating these
matters into the MAI included Australia and New Zealand as well as
South Korea and Mexico. Some consensus emerged in the form of an
agreement to maintain domestic environment and labor standards, an ap-

74. Trautmann, quoted in “France Wants Culture Out of OECD Investment Accord,” Reuters
News, February 14, 1998.
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proach modeled on NAFTA.”> But disputes over a central issue—whether
this commitment not to lower standards would be a binding obligation—
continued.

Further complicating the talks was the continuing absence of clarity re-
garding the most basic goals of the MAI effort. “Even through the final 12
months there were differing views about the ultimate objective,” recalls one
negotiator. Some parties wanted to focus on improving the standard of in-
vestment protection among OECD countries. Others believed that the ne-
gotiations should concentrate on creating a model agreement for develop-
ing countries, not on the investment relationship among OECD members.

According to some government officials, the negotiations also suffered
from a lack of assistance from business. While business leaders thought
the MAI was a good idea, some say, actual support for the agreement was
anemic at best. As one European negotiator notes,

In contested situations, governments are only effective if they are seen as being be-
tween different sides of the argument. If you have business on one hand calling
for liberalization and if you have civil society on the other saying, “We want noth-
ing but regulations on the environment,” then government can say, “We'll try and
find a middle ground.” But with business saying nothing, we had only the con-
cerns of civil society. So government came by definition to be seen taking an ex-
tremist view from the point of view of what was expressed in the public.

Others, including Daniel Price, see this as an unfair mischaracterization
of business’s role: “The business community was solidly behind the effort
to negotiate the MAI The fact is that international investment rules had
never been particularly controversial. There was an expectation that the
United States would strongly advocate the same position that it had dur-
ing the negotiation of bilateral investment treaties and NAFTA. The busi-
ness community believed that this was well-trodden ground not requir-
ing any special advocacy on their behalf.”

Yet after a few years of MAI negotiations, business clearly was question-
ing what kind of benefits the agreement could offer. At a January 1998 con-
sultation, members of the Business and Industry Advisory Committee to
the OECD criticized the proposed MAI as watered-down, pointing out
that OECD members were refusing to liberalize their investment restric-
tions, that taxation should be included in the agreement, that environmen-
tal and labor standards were problematic, and that protections for expro-
priation were insufficient. While noting that business “was very interested

75. A1998 OECD press release declared, “Ministers note the increased convergence of views
on the need for the MAI to address environmental protection and labor issues, and the broad
support for including a strong commitment by governments not to lower environmental or
labor standards in order to attract or retain an investment.” Press release, OECD Meeting at
Ministerial Level, Paris, April 27-28, 1998, Ministerial Statement on the Multilateral Agree-
ment on Investment (MAI), www.oecd.org.
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in seeing this project succeed,” the chairman of the BIAC delegation, Her-
man van Karnebeek, said that there were disturbing signs that many ele-
ments business hoped to see in the final agreement might not be attainable:
“What then, we are beginning to ask ourselves, is in the MAI for us?” (ICC
1998). There were also worries that the agreement might create costly new
barriers to FDIL.7® “With all the opposition [from environmentalists and
states’ rights activists] the question was, ‘why expend all this energy?” ”
one business adviser asked (Maggs 1998, 3A).

Within the lead US government agencies, too, the purpose of the MAI
was being debated. State Department officials envisioned the MAI as a
freestanding agreement administered by the OECD, but USTR had con-
cerns about this vision: For example, how would dispute settlement really
work at the OECD? USTR was also concerned that the MAI would not
attract the support needed to win approval in the US Senate. European
negotiators noted the growing tensions between the State Department and
USTR.

Some wondered if the MAI was truly a priority of the US administra-
tion. “That’s really the first question to ask,” says one observer. “Were
they ever serious about this negotiation?” While the MAI was cleared by
the White House and organized and monitored through an interagency
process, critics held that no senior official ever really owned the negotia-
tion and that the administration never geared up its lobbying effort. One
source has the sense that “there was really no commitment from the top.”
In France, the MAl—especially its effect on culture—was the subject of
widespread public debate. The Communists and the Green Party were es-
pecially vocal, and actors as well as members of political groups spoke
out against the agreement. Some believe that the extent of the opposition
to the MAI surprised and disconcerted political leaders. “It led them to
question a commitment, and a process, which in the earlier stages they
had barely noticed,” says one MAI participant (Henderson 1999, viii).

Others suggest that the lack of high-level involvement was a reflection
more of institutional arrangements at the OECD than of domestic leader-
ship. The MAI talks took place among mid-level civil servants who, unlike
more senior officials, did not have the authority or political power needed
to make broad concessions and trade-offs. In addition, they did not have
the ability to sell the MAI politically back at home. As Graham notes,
“Most of the persons involved in the preparations for the talks were fairly
junior and lacked experience with multilateral negotiations. Many were in-
vestment specialists in various ministries. . . . Often these specialists did
not have easy access to higher-level officials inside their own govern-
ments.” Indeed, the lack of commitment and participation of top political

76. Guy de Jonquieres, “Worries over Planned Investment Accord,” The Financial Times,
Janu-ary 19, 1998, 5.
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leaders “may have been critical to the outcome of the MAI negotiations”
(Graham 2000, 17).

The OECD did hold a key MAI negotiation with senior officials. This
high-level meeting was held in February 1998—just a few months before
the annual OECD ministerial. In the lead-up to the talks, one European
negotiator explains, participants knew that the MAI “was rather bogged
down, but everybody thought we had a fighting chance. This was the last
window of opportunity to get it through. Everybody tried to come up
with some compromises, ways of creating value, or third ways to over-
come the problems.” Many negotiators hoped the meeting would help
drive the MAI to completion by the upcoming ministerial.

But in a press conference just before the February meeting began, USTR
Charlene Barshefsky declared, “We do not envision signing onto any
agreement this April.” Barshefsky called the MAI “unbalanced” and “prej-
udicial,” saying it would require “very substantial, very substantial work
to make it something the US will sign.” “It’s just not good enough yet,”
Barshefsky told reporters. “We have shown no hesitation in walking away
from agreements that aren’t very good.””” Barshefsky noted that other
OECD countries might proceed without the United States to try to wrap
up a deal. But Prime Minister Lionel Jospin of France said there would be
“no agreement” on the MALI if the French film industry was not given pro-
tection from US imports.

Despite these strong statements, OECD Secretary-General Donald John-
ston said he remained “optimistic” that agreement would be reached by
the OECD ministerial as planned.”® But when officials arrived in Paris for
the February meeting, the talk was about Barshefsky’s press conference.
“Have you heard what Barshefsky said?” one European Commission rep-
resentative was overheard saying. “This thing is gone.” Barshefsky’s state-
ment “overshadowed this last window of opportunity,” according to an
observer. Work continued, however. In the summary report of the Febru-
ary 16-17 meeting, the “Chairman’s Conclusions” note: “The High Level
Meeting made progress on the issues of political importance. . . . Delega-
tions are ready to intensify their efforts to reach agreement on all outstand-
ing issues” (OECD 1998a, 5).

In March 1998, Frans Engering announced that he would no longer serve
as chairman of the MAI Negotiating Group as of May 1 (OECD 1998b, 3).

77. Barshefsky is quoted in a number of wire reports of February 13, 1998; see, e.g., “France
Says Not Certain of OECD Deal by April,” Reuters News; “US Barshefsky Says US Not
Ready to Sign MAI by April Deadline,” AFX News; “USTR Barshefsky—2: MAI ‘Not Good
Enough’ and “Unbalanced,” ” Dow Jones Newswires; “USTR Barshefsky—3: Pact with Phil-
ippines on Pork, Poultry,” Dow Jones International News.

78. Jospin and Johnston quoted in Sue Kendall, “Increasing Pessimism Over International
Investment Accord,” Agence France Presse, February 13, 1998.

THE MULTILATERAL AGREEMENT ON INVESTMENT 173



Engering said that the pressure of his responsibilities as a senior official of
the Dutch Foreign Ministry made it impossible for him to continue.”

In April 1998, the OECD ministerial began, and on the 27th hundreds of
activists staged an entire day of protest. Inside the meeting, OECD repre-
sentatives agreed to a six-month “period of assessment and further con-
sultation” at the request of France, Canada, and the United States. “We
were not prepared to drive to a conclusion,” remembers USTR’s Papovich.
Some remarked on the unusual alliance. “It was really quite fascinating to
see France sit on the same side of the table as the United States,” notes one
observer. “All the European member states were on the other side, furious
with the French.” The MAI negotiations would begin again in October.
This delay in the talks was hailed by the NGOs as a triumph for civil soci-
ety and a direct result of the public opposition to the MAI (Human Rights
Clinical Program 1999, 3).

Despite the claims of victory from NGO representatives, some observ-
ers say that the MAI would have stalled in any case. “NGOs captured the
process to some extent,” says Pierre Sauvé.

But what they captured was a process teetering on the edge, with much of its body
already over the cliff. All they did was nudge it into free fall. The MAI would have
failed, in my view, even without an NGO crusade against it, because there were
many profound contradictions in the draft itself. There’s no doubt that NGOs
used the MAI as target practice. It was a way for them to internationalize—to
transnationalize. They realized that if they could create a dynamic of cooperation
at the international level, they would have far more influence than by mounting a
series of domestic opposition campaigns.

The End of the MAI

The MAI negotiations were scheduled to reconvene on October 20, 1998,
after the six-month hiatus. In the meantime, the French government com-
missioned Catherine Lalumiére, a member of the European Parliament,
and Jean-Pierre Landau, the inspector general of finances, to prepare a re-
port on the MAI Observers note that Lalumiére and Landau were not
players in the MAI negotiations, nor were they particularly familiar with
the OECD. While supportive of international investment rules and liber-
alization, their document—commonly known as the Lalumiére Report—
was critical of the structure and substance of the MAL It concluded that
the OECD was not created to serve as a forum for negotiating major in-
ternational economic agreements and negotiations should not resume on
the existing basis. The report also noted that “for the first time, we are
witnessing the emergence of a ‘global civil society’ represented by non-
governmental organizations, which are often active in several countries
and communicate across borders” (Lalumiére and Landau 1998). The La-
lumiere report was released in September 1998.

79. Guy de Jonquieres, “Axe Over Hopes for MAI Accord,” The Financial Times, March 25,
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In the lead-up to the October negotiations, anti-MAI forces ramped up
their efforts. NGO representatives from 23 countries gathered at a strategy
meeting in Geneva, and the AFL-CIO also issued a statement condemn-
ing the agreement. A rally was held outside UNCTAD headquarters that
featured musicians, MAI opponents, and celebrity speakers.

On October 14, 1998—Iess than a week before talks were scheduled to
resume—France announced that it was pulling out of the MAI negotia-
tions, citing the Lalumiere report to justify its withdrawal. France could
not support “abandoning sovereignty to private interests under the pre-
text of an international investment code,” Prime Minister Jospin told the
national assembly. “France will not take part in the OECD negotiations on
October 20. We want the negotiations to resume on a totally new founda-
tion and in a framework that includes all participants, that is all countries,
including developing nations.” Jospin added that the proposed accord
was of limited interest to French companies and that the right framework
for the talks was “quite naturally that of the WTO.”8°

The manner of the French withdrawal—a sudden and public exit—was
viewed as unusual for a multilateral negotiation. Parties generally negoti-
ated how a set of talks would close. Observers suggest that Jospin may
have used the dramatic departure to shore up his domestic support and pre-
vent the controversy surrounding the MAI from aiding the Green Party
and the Communists.

Following Jospin’s statement, a spokeswoman for the OECD said there
were no plans to cancel the October 20 relaunch of the negotiations, de-
claring, “You can’t cancel a meeting just because one sovereign state pulls
out.”8! However, the OECD downgraded the scheduled two-day “negoti-
ation” to one day of “consultation.” Ultimately, without France, EU mem-
ber states would not continue the negotiations; and without the European
Union, there could be no talks (Dymond 1999, 25). Still vigilant, NGOs re-
leased a joint statement in November titled “A Call to Reject Any Proposal
for Moving the MAI or an Investment Agreement to the WTO.”82

On December 3, 1998, following efforts by the OECD Secretariat to re-
suscitate the MAI, the OECD released a statement: “Negotiations on the
MAL are no longer taking place.”3

80. Jospin, quoted in David Pearson, “France Torpedoes OECD Talks on Global Investment
Accord,” “France/OECD Talks—2: Wants to Shift Talks to WTO,” “France/OECD Take 3:
Third World Groups Criticize Talks,” Dow Jones International News, October 14, 1998.
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Conclusion

Some believe that the downfall of the MAI represents the first major vic-
tory by the civil society groups that would later gain force in protesting
economic globalization and international trade efforts by the WTO, the
World Bank, and the IME. On this view, the MAI campaign is particularly
significant in providing the momentum for the protests during the 1999
WTO ministerial in Seattle.

Others insist that what really sank the MAI was the initial decision to
negotiate an agreement between countries with well-established foreign
investment policies—and the subsequent choice of the OECD as a negoti-
ating forum. While many assumed that OECD countries could easily
assemble a high-quality agreement, some believe that the talks lacked
enough substance for a productive negotiation. In the end, says one par-
ticipant, the MAI's “fatal weakness” was that “OECD countries had few
investment barriers whose removal was negotiable or worth the effort.”
Therefore, negotiators came to the table “determined to offer nothing be-
yond the maintenance of current regimes” (Dymond 1999, 26).

As the talks progressed, the MAI faced both internal and external prob-
lems. Internally, various issues proved more contentious and difficult to
negotiate than had been expected. Externally, anti-MAI NGOs organized
an international movement against the agreement, and the OECD, a tra-
ditionally low-profile organization, was forced into the public eye in a
way it had not anticipated. Some believe that as each of these challenges
grew stronger, the two dynamics became mutually reinforcing and over-
whelmed the MALI effort (Henderson 1999, 21).

The demise of the MAI talks did not signal an end to interest in negoti-
ating a multilateral investment agreement, however. In a Working Group
on Trade and Investment was founded at the WTO during the Singapore
Ministerial Conference. Other major new “Singapore issues” introduced
during the ministerial were transparency in government procurement,
competition, and trade facilitation. In the run-up to the 1999 Seattle min-
isterial, the European Union, Japan, and several developing countries
strongly urged that what they called “modest investment negotiations”
be initiated at the WTO. “It’s interesting,” reflects one observer. “While I
feel that the MAI was a US idea, the mantle has now been picked up by
the European Union and Japan.”

But any movement on investment issues at the WTO would be hard-won.
Discord surrounded the implementation of the TRIMS agreement signed
during the Uruguay Round. Although developing countries were to come
into compliance by 2000 and the least developed countries by 2002, several
countries submitted requests for deadline extensions, saying they needed
more time to make the substantial policy reforms required by the agreement.

Controversy over multilateral investment rules persisted at the 2001
WTO ministerial in Doha, Qatar, which kicked off a new round of trade
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talks. In September 2003, WTO negotiations broke down at the Cancin
ministerial when developing countries refused to talk about investment
and the other Singapore issues put forward by Europe and Japan. Brazil,
India, and China led an “unlikely coalition” of more than 20 developing
nations that banded together to argue that EU and US agricultural pro-
posals fell far short of their expectations.8* With few assurances that de-
veloped nations would slash their $300 billion in domestic farm subsidies,
developing countries had little interest in pursuing new rules such as
those on investment. “Developing countries do not have the capacity to
deal with the new issues. We are still grappling with [WTO negotiations]
on agriculture and non-agricultural products,” noted Indonesia’s trade
minister, Rini Mariani Sumarno.?® “We wanted to negotiate issues that are
essential for us—agriculture subsidies, closed markets,” said Yashpai Tan-
don, a delegate from Uganda. “Why would we now add investment? It is
too much.”8¢

Negotiation Analysis of the Case

Failure often is instructive, and the MAI negotiations therefore provide an
opportunity for learning. Some have credited a strong campaign by non-
governmental organizations with torpedoing the MAI effort; but though
energetic opposition from NGOs played a role in the demise of the nego-
tiations, the groundwork for failure was laid much earlier. As the analysis
below elucidates, fundamental weaknesses in the structure of the talks,
the selection of the OECD as the negotiating forum, and the design of the
process raised formidable barriers to agreement.

Element #1: Organizing to Influence

While the extent of their impact on the negotiation process can be dis-
puted, the NGOs did a brilliant job of mobilizing global opposition to the
MAL Their campaign is a dramatic example how the Internet has enabled
previously fragmented groups to be knit together into a powerful move-
ment. The NGOs successfully used the Internet as an influence lens, a tool
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that can gather diffuse rays of support and focus them on key points. The
NGOs also had a clear, simple goal: They sought to stop the negotiations
altogether, not to incorporate certain issues or language into the agree-
ment. Some have criticized the NGOs for lacking substantive knowledge
about investment and for disseminating misinformation (including mis-
quotes), but these groups were undeniably very effective in getting out
their core message and rallying support for their cause.

At the same time, proponents of the MAI failed to organize to influence
key constituencies and decision makers. They handled public relations
poorly (as discussed in the section on framing below), and their efforts to
build momentum were undermined by the failure of the participating
governments to claim ownership and be involved at sufficiently high lev-
els. Bureaucratic politics within the US administration also played a role
in undermining the talks, as did lackluster support by the business com-
munity. The NGOs may have only put the nails in the MAI’s coffin, but
they were able to claim a victory that gave them momentum as they
planned protests for the WTO ministerial in Seattle.

Element #2: Selecting the Forum

One reason for the selection of the OECD, an organization of mostly de-
veloped countries, as the forum to host the MAI negotiations was the per-
ception that efforts to address investment issues within the WTO had
fallen short because of resistance from developing nations. The OECD
had a long history of facilitating the making of investment codes, partic-
ularly within its Committee on International Investment and Multina-
tional Enterprise. The OECD thus had the requisite technical expertise
and institutional credibility to host the talks; moreover, some groups
within the OECD had advocated for such an agreement.

Besides, there were simply not many plausible alternatives to the OECD.
The International Monetary Fund might have been a candidate, and in-
deed in the mid-1990s it had argued that because FDI is capital flow, it was
the logical place to negotiate the agreement. But the Fund had limited or-
ganizational experience as a negotiating forum. The United Nations Con-
ference on Trade and Development, another possibility, had little experi-
ence with organizing negotiations and, perhaps more important, was seen
by some as a hotbed of antimultinational fervor. The only other option
would have been to create an entirely new forum.

Unfortunately, the choice of the OECD proved highly problematic.
First, the OECD lacked the process expertise needed to run a complex,
multiparty negotiation. Because of its technical and research mindset, the
OECD was insulfficiently sensitive to process design and seemingly un-
prepared to conduct the public diplomacy required to support negotia-
tions over such a contentious set of issues.
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In addition, its selection both reflected and exacerbated internal political
struggles within the US administration over the making of trade policy—
historically the purview of USTR, while international investment policy
had been under the control of the Departments of Treasury and State. To
the extent that investment was subsumed into a multilateral trade agenda
and negotiated in the WTO, the USTR gained influence. By anchoring ne-
gotiations over investment in the OECD, Treasury and State remained in
charge. But this control came at the cost of internal consensus within the
United States and even of opposition by some elements in USTR.

Element #3: Shaping the Agenda

The MAI talks were explicitly designed to involve a limited set of par-
ties (developed countries) negotiating over a limited set of issues (invest-
ment rules), a structure motivated by two primary factors. The first was
the logic of sequencing. Many believed that OECD members would gen-
erally agree on what investment rules were desirable. Once they had
negotiated an agreement, they could put forward the MAI as the model
for a broader agreement to which developing countries would accede
in time.

However, there were significant differences in developed countries’ in-
vestment rules, shaped largely by domestic political realities, which were
not easy to overcome. These included variation in the treatment of cul-
tural industries, the power of subfederal governments (e.g., the ability of
US states to create their own investment incentives), and the treatment of
industries deemed critical to national security and development. In nego-
tiations with a broader agenda such differences might have been welcome
grist for cross-issue or cross-sector trades, but at the OECD they simply
became blocks to agreement. The top-down agreement design, which
made it difficult to opt out of provisions, only exacerbated the tension.

The MAI agenda also intended to hit a sweet spot in its breadth and
complexity. By focusing on the full range of investment issues, negotiators
hoped to craft an agreement broad enough to permit trades across issues,
but not so broad that it couldn’t be negotiated in a reasonable amount of
time. But the focus on investment forestalled the creation of linkages to
a wider range of trade-related issues. For example, a country could not
make a concession on investment in exchange for a desired outcome in
agricultural tariffs.

The negotiators therefore had great difficulty making value-creating
trades. The talks were further complicated by the reluctance of each party
to concede anything, while insisting on concessions from others. This dy-
namic grew out of the inadequate negotiating authority of the MAI par-
ticipants, who were generally midlevel civil servants without the power
to commit to many domestic policy changes.
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Element #4: Building Coalitions

This case is really all about coalition building (and breaking). For the rea-
sons described above, the facilitators and participants in the MAI process
were not able to build a winning coalition and reach a final agreement.
The MAI’s opponents, in contrast, successfully organized a vocal coalition
and helped to catalyze France’s departure from the negotiations, precipi-
tating the breakdown of the process. Negotiation organizers even unwit-
tingly provided opportunities for the MAI’'s implacable foes to meet and
make connections beyond their efforts on the Internet. Providing such an
opportunity for opposition efforts to coalesce is a classic mistake.

Element #5: Leveraging Linkages

The organizers of the MAI negotiations may have thought they had learned
the needed lessons from prior failures and successes in negotiating invest-
ment agreements. Because bilateral investment treaties had yielded a
patchwork of agreements between developed and developing countries,
MALI proponents believed that the time had come to more broadly harmo-
nize international rules on investment. But they might also have observed
that business interests seemed largely satisfied with the BIT process, sug-
gesting that no dramatic groundswell of business support for negotiating
improved protections could be expected.

Lessons had also been gleaned from linked efforts to advance the in-
vestment agenda in the GATT. Developing countries were resistant to in-
cluding investment in the GATT, fearing that by doing so they would lose
control of a key lever of domestic and development policy. Though some
progress on investment had been made in the Uruguay Round through
the TRIMs and GATS negotiations, these agreements were seen as incre-
mental and watered-down. Therefore, proponents of a multilateral invest-
ment agreement viewed negotiating outside of the WTO as the best plan.
But another important lesson from GATT efforts was that developed
countries had their own disagreements over issues such as investment in
culturally sensitive industries.

At the same time, prior efforts to negotiate narrow investment-related
agreements at the OECD offered their own lessons. The OECD had created
Codes of Liberalization, but they lacked any binding enforcement mecha-
nism—and the one attempt by the OECD to negotiate a binding National
Treatment Instrument had ended in failure in 1991. Negotiators therefore
deduced that the agenda for future negotiations needed to be broadened
to encompass the full range of investment issues, apparently failing to ob-
serve that closing the remaining gaps in investment policy between OECD
members would not be easy.
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Lessons had also been learned from NAFTA. Proponents of the MAI saw
NAFTA’s Chapter 11 as a success story: investment rules worked out in the
context of a regional agreement. Because the United States and Canada had
made investment commitments to each other, Chapter 11 was understand-
ably held up as a model for what could be achieved through negotiation be-
tween developed countries. This model made plausible the notion that ne-
gotiating a broad investment agreement among a set of developed nations
would move the investment liberalization agenda forward. Some argue,
however, that such a conclusion overlooks an important factor in NAFTA:
that Canada and the United States had entered into the negotiation more
motivated to liberalize investment with Mexico than with each other.

In short, some lessons from past linked investment negotiations were
noted by MAI proponents, but other lessons were disregarded.

Element #6: Playing the Frame Game

When it came to the frame game, participants in the MAI process essen-
tially left the field, giving the NGOs and other opponents free rein. The
NGOs employed framing tactics very effectively to mobilize other ac-
tivists, painting the agreement as “NAFTA on steroids” and “the biggest
power play yet of the global mega-corporations.” At the same time, they
succeeded in shaping broader public perceptions by accusing MAI nego-
tiators of secrecy and conspiracy. Opponents used evocative language
such as “the Dracula test” to drive home their concerns, and they also
played up potential risks to national sovereignty. The ads about a “top-
secret” agreement, the leaked MAI draft, and the spinning of the Ethyl
case all contributed to the mainstream press picking up the story in ways
that favored the opponents’ interpretation of the negotiations.

Some government officials believed that business did not push hard
enough for the MAI in the public arena. Such public support from busi-
ness was needed, they argued, for negotiators to be seen as mediating be-
tween the two competing sides (business and NGOs). For their part, some
business representatives claimed that government officials did not do
enough to counter the arguments of the NGOs. The meeting between offi-
cials and NGO organizers to discuss substantive issues, for example, was
in fact counterproductive, for in reality the NGOs had no desire to modify
the agreement, only a wish to stop it. Government officials might have
been better served by taking their arguments to the general public. OECD
organizers, coming from a culture in which the benefits to society of their
efforts were assumed to be obvious, were similarly unprepared to argue
their case publicly. MAI proponents thus failed to create a public relations
strategy to help educate the press and key publics about the MAI process
and the benefits of the agreement.
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Element #7: Creating Momentum

Finally, MAI organizers failed to create the momentum necessary to reach
agreement. A potentially powerful logic of sequencing underpinned the
design of the MAI process, but that potential was not realized. The expec-
tation was that developed countries would first negotiate among them-
selves to create a common position, thereby setting high standards for
subsequent negotiations with developing countries. The agreement
would include an accession mechanism to entice developing countries in-
terested in attracting investment. The result would be a “race to the top,”
increasingly isolating most developing countries that were opposed to the
agreement. Association with the WTO would come in due course—that is,
when momentum toward agreement became unstoppable.

In addition, the MAI process was designed to move from negotiations
over a framework to negotiations over details. The agenda was divided
into six groups of issues, and working groups (patterned on the standard
OECD structure) were established for each issue. Each working group
was intended to develop common understandings as a prelude to con-
structing the broader framework. One weakness with this process strat-
egy was that an initial phase of negotiations on goals and principles was
not fully undertaken. Therefore, the most fundamental question about the
goal of the MAI—whether it should establish an initial lowest-common-
denominator agreement or instead push forward liberalization dramati-
cally, beyond even Chapter 11 of NAFTA—was never answered. A related
problem was that key decision makers and major political figures had not
sufficiently bought into the process. As a consequence, the working
groups fostered only parallel discussions of narrow sets of issues with in-
adequate overall integration.

The MAI negotiations also provide numerous examples of the strategic
use of action-forcing events by opponents and participants. Charlene
Barshefsky’s public comments about the negotiations and the French ex-
ploitation of the Lalumiére Report as an excuse to withdraw from the
talks demonstrate how participants can deploy action-forcing events to
slow or end negotiations.

Conclusion

Before we close the book on the MAIL, we must remember that negotia-
tions are linked in time. A number of parties are still interested in creating
multilateral rules on investment. How the MAI experience will inform fu-
ture efforts remains to be seen.
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Appendix 4A
Agreement on Trade-Related Investment Measures (1995)

Members,

Considering that Ministers agreed in the Punta del Este Declaration that
“Following an examination of the operation of GATT Articles related to
the trade-restrictive and distorting effects of investment measures, nego-
tiations should elaborate, as appropriate, further provisions that may be
necessary to avoid such adverse effects on trade”;

Desiring to promote the expansion and progressive liberalisation of world
trade and to facilitate investment across international frontiers so as to in-
crease the economic growth of all trading partners, particularly develop-
ing country Members, while ensuring free competition;

Taking into account the particular trade, development and financial needs
of developing country Members, particularly those of the least-developed
country Members;

Recognizing that certain investment measures can cause trade-restrictive
and distorting effects;

Hereby agree as follows:

Article 1: Coverage

This Agreement applies to investment measures related to trade in goods
only (referred to in this Agreement as “TRIMs”).

Article 2: National Treatment and Quantitative Restrictions

1. Without prejudice to other rights and obligations under GATT 1994, no
Member shall apply any TRIM that is inconsistent with the provisions
of Article III or Article XI of GATT 1994.

2. An illustrative list of TRIMs that are inconsistent with the obligation of
national treatment provided for in paragraph 4 of Article III of GATT
1994 and the obligation of general elimination of quantitative restric-
tions provided for in paragraph 1 of Article XI of GATT 1994 is con-
tained in the Annex to this Agreement.

Article 3: Exceptions

All exceptions under GATT 1994 shall apply, as appropriate, to the provi-
sions of this Agreement.
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Article 4: Developing Country Members

A developing country Member shall be free to deviate temporarily from
the provisions of Article 2 to the extent and in such a manner as Article
XVIII of GATT 1994, the Understanding on the Balance-of-Payments Pro-
visions of GATT 1994, and the Declaration on Trade Measures Taken for
Balance-of-Payments Purposes adopted on 28 November 1979 (BISD
265/205-209) permit the Member to deviate from the provisions of Arti-
cles III and XI of GATT 1994.

Article 5: Notification and Transitional Arrangements

1.

Members, within 90 days of the date of entry into force of the WTO
Agreement, shall notify the Council for Trade in Goods of all TRIMs
they are applying that are not in conformity with the provisions of this
Agreement. Such TRIMs of general or specific application shall be no-
tified, along with their principal features.

. Each Member shall eliminate all TRIMs which are notified under para-

graph 1 within two years of the date of entry into force of the WTO
Agreement in the case of a developed country Member, within five
years in the case of a developing country Member, and within seven
years in the case of a least-developed country Member.

On request, the Council for Trade in Goods may extend the transition
period for the elimination of TRIMs notified under paragraph 1 for a
developing country Member, including a least-developed country
Member, which demonstrates particular difficulties in implementing
the provisions of this Agreement. In considering such a request, the
Council for Trade in Goods shall take into account the individual de-
velopment, financial and trade needs of the Member in question.

During the transition period, a Member shall not modify the terms of
any TRIM which it notifies under paragraph 1 from those prevailing at
the date of entry into force of the WTO Agreement so as to increase the
degree of inconsistency with the provisions of Article 2. TRIMs intro-
duced less than 180 days before the date of entry into force of the WTO
Agreement shall not benefit from the transitional arrangements pro-
vided in paragraph 2.

Notwithstanding the provisions of Article 2, a Member, in order not to
disadvantage established enterprises which are subject to a TRIM noti-
fied under paragraph 1, may apply during the transition period the
same TRIM to a new investment (i) where the products of such invest-
ment are like products to those of the established enterprises, and (i)
where necessary to avoid distorting the conditions of competition be-
tween the new investment and the established enterprises. Any TRIM
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so applied to a new investment shall be notified to the Council for
Trade in Goods. The terms of such a TRIM shall be equivalent in their
competitive effect to those applicable to the established enterprises,
and it shall be terminated at the same time.

Article 6: Transparency

1.

Members reaffirm, with respect to TRIMs, their commitment to obliga-
tions on transparency and notification in Article X of GATT 1994, in the
undertaking on “Notification” contained in the Understanding Re-
garding Notification, Consultation, Dispute Settlement and Surveil-
lance adopted on 28 November 1979 and in the Ministerial Decision on
Notification Procedures adopted on 15 April 1994.

Each Member shall notify the Secretariat of the publications in which
TRIMs may be found, including those applied by regional and local
governments and authorities within their territories.

. Each Member shall accord sympathetic consideration to requests for in-

formation, and afford adequate opportunity for consultation, on any
matter arising from this Agreement raised by another Member. In con-
formity with Article X of GATT 1994 no Member is required to disclose
information the disclosure of which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the legit-
imate commercial interests of particular enterprises, public or private.

Article 7: Committee on Trade-Related Investment Measures

1.

A Committee on Trade-Related Investment Measures (referred to in
this Agreement as the “Committee”) is hereby established, and shall be
open to all Members. The Committee shall elect its own Chairman and
Vice-Chairman, and shall meet not less than once a year and otherwise
at the request of any Member.

The Committee shall carry out responsibilities assigned to it by the
Council for Trade in Goods and shall afford Members the opportunity
to consult on any matters relating to the operation and implementation
of this Agreement.

. The Committee shall monitor the operation and implementation of this

Agreement and shall report thereon annually to the Council for Trade
in Goods.

Article 8: Consultation and Dispute Settlement

The provisions of Articles XXII and XXIII of GATT 1994, as elaborated and
applied by the Dispute Settlement Understanding, shall apply to consul-
tations and the settlement of disputes under this Agreement.
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Article 9: Review by the Council for Trade in Goods

Not later than five years after the date of entry into force of the WTO
Agreement, the Council for Trade in Goods shall review the operation of
this Agreement and, as appropriate, propose to the Ministerial Confer-
ence amendments to its text. In the course of this review, the Council for
Trade in Goods shall consider whether the Agreement should be comple-
mented with provisions on investment policy and competition policy.

ANNEX
Illustrative List

1. TRIMs that are inconsistent with the obligation of national treatment
provided for in paragraph 4 of Article III of GATT 1994 include those
which are mandatory or enforceable under domestic law or under ad-
ministrative rulings, or compliance with which is necessary to obtain
an advantage, and which require:

(a) the purchase or use by an enterprise of products of domestic origin
or from any domestic source, whether specified in terms of partic-
ular products, in terms of volume or value of products, or in terms
of a proportion of volume or value of its local production; or

(b) that an enterprise’s purchases or use of imported products be lim-
ited to an amount related to the volume or value of local products
that it exports.

2. TRIMs that are inconsistent with the obligation of general elimination
of quantitative restrictions provided for in paragraph 1 of Article XI
of GATT 1994 include those which are mandatory or enforceable un-
der domestic law or under administrative rulings, or compliance with
which is necessary to obtain an advantage, and which restrict:

(a) the importation by an enterprise of products used in or related to
its local production, generally or to an amount related to the vol-
ume or value of local production that it exports;

(b) the importation by an enterprise of products used in or related to
its local production by restricting its access to foreign exchange
to an amount related to the foreign exchange inflows attributable
to the enterprise; or

(c) the exportation or sale for export by an enterprise of products,
whether specified in terms of particular products, in terms of vol-
ume or value of products, or in terms of a proportion of volume or
value of its local production.
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Fast Track/Trade Promotion
Authority

Making Trade Policy

Trade promotion authority (TPA), known until 2001 as fast track, plays a
major role in determining US trade policy. In the United States, the pres-
ident has the constitutional authority to negotiate international trade
agreements. But if a trade agreement requires changes in US statutory
law, Congress must approve the implementing legislation. From 1974 to
1993, Congress granted the president fast-track authority—that is, in re-
turn for being consulted regularly by the administration, it committed to
an expeditious yes-or-no vote on such legislation, with no amendments.
Beginning in the early 1990s, however, fast track became the subject of
fierce political debate and a focal point for concerns about global trade
liberalization—especially in connection with labor and environmental
issues.

The fast-track/TPA case provides insight into the role of the US Con-
gress in international trade negotiations. It also highlights the erosion of
political support for trade liberalization in the United States, particularly
among Democrats in the House of Representatives, and raises the central
question of what issues should be covered in trade agreements.

Fast Track Derailed: The 1997 Attempt to Renew Fast-Track Trade Legislation is an edited and revised version
of the case with the same name originally written for the Case Program at the Kennedy School of Gov-
ernment. For copies or permission to reproduce the unabridged case please refer to www.ksgcase.
harvard.edu or send a written request to Case Program, John F. Kennedy School of Government, Harvard
University, 79 John F. Kennedy Street, Cambridge, MA 02138.
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Governance

Foreigners often view the United States as a single rational actor—typically
embodied by the president. But US trade policymaking occurs through an
intricate process in which the Congress plays a key role. Indeed, the Con-
stitution of the United States gives Congress the power to regulate inter-
national commerce, leaving the president only the power to negotiate.
Therefore, the relationship between the president and the Congress is that
of agent and principal, where there is an expectation that the agent (the
president) will act on behalf of the principal (Congress). It is a problem-
atic arrangement: The classic principal-agent problem arises when the
agent’s objectives differ from those of the principal and the agent can pur-
sue hidden actions. The fast-track/TPA case exemplifies how complicated
such relationships can become, as we see Congress trying to exert control
over the actions of the president.

Economic theory suggests that trade liberalization provides benefits to
a nation as a whole, while at the same time creating individual winners
and losers. The president, whose constituency is the entire nation, is likely
in the best position to internalize these costs and benefits and to represent
the overall national interest in open trade. By contrast, members of the
House of Representatives have constituencies whose opinions about trade
are largely determined by the fate of a few local industries or organiza-
tions. Representatives from districts that are hurt by trade will find it dif-
ficult to support liberalization despite the potential benefits to the nation
as a whole. Senators, who generally must answer to more numerous and
more diverse voters, will typically adopt an intermediate perspective. It is
thus no surprise that enthusiasm for trade liberalization usually comes
from presidents and resistance to it from the House.

Congress is aware of its propensity to favor special interests; ever since
the disastrous adoption of the Smoot-Hawley tariffs in the 1930s, it has
sought to restrain this tendency by delegating more power over trade to
the president. Starting in 1934, and renewed at three-year intervals, the
Reciprocal Trade Agreements Act gave the president temporary authority
to negotiate and implement reciprocal tariff reductions without the need
for further congressional approval. Congress, while never giving up its
constitutional authority, thus showed its willingness to constrain its be-
havior for the sake of promoting the national interest.

Once trade agreements began to cover nontariff measures, it became
clear that a new arrangement was needed between Congress and the pres-
ident. Indeed, after the Kennedy Round (1964-67), Congress refused to
implement the round’s antidumping rules and an agreement on US cus-
toms procedures, rejecting the argument that the president had the power
to make such commitments without congressional oversight.

188 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



The failure of the United States to deliver on important parts of the
Kennedy Round agreement naturally caused problems with negotiating
partners in the General Agreement on Tariffs and Trade (GATT). To deal
with the difficulty, fast-track procedures were developed in 1974. Un-
der fast track, Congress was restricted to an up-or-down vote on trade-
implementing legislation within a specific time limit. By forfeiting its abil-
ity to amend trade agreements, Congress was again shifting power to the
president. As a result, the president could strategically frame the agenda
for any particular trade agreement. For example, the president could bun-
dle many issues under one negotiation, increasing the chance for agree-
ment on certain measures that might never be accepted if considered in
isolation. Such power clearly increased the need for trust between the
president and Congress—a factor that would loom large when it became
necessary to renew fast-track legislation.

Coverage and Depth

Fast track worked well as long as there was consensus on which issues
should be covered by trade agreements and how they should be dealt
with. However, debate over the inclusion of labor and environmental
standards came to the forefront when the North American Free Trade
Agreement (NAFTA) was being considered. These issues are highly con-
troversial. On the one hand, organized labor and most environmental
groups believe that provisions on core labor standards and environmen-
tal standards should be included in trade agreements; on the other hand,
many business representatives would like to see such provisions ex-
cluded or limited solely to measures that are strictly trade-related. In ad-
dition, many in Mexico and other developing countries resist having
these standards enforced by a trade agreement.

There are compelling arguments on both sides of this argument. One
concern is that these standards could be used as a means of protecting do-
mestic markets. For example, if one nation decides to trade only with
countries that meet certain environmental regulations, then its domestic
firms will not face as much foreign competition. The worry that protec-
tionism may be disguised as regulation is not new: Such fears prompted
Tokyo Round negotiators in the 1970s to design a code that dealt with
standards and technical barriers to trade. While the code did not seek to
enforce particular standards, it did lay out requirements that had to be
met. For example, standards that “create an unnecessary obstacle to in-
ternational trade” were not permitted. These requirements, in turn, raised
concerns among environmental groups that trade was being allowed to
trump other important policy considerations. Environmentalists argued
that trade agreements should explicitly redress this imbalance.
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Proponents of including both labor and environmental standards in
trade agreements point to the precedent set by the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS). If the trade regime
is used to enforce intellectual property rights that benefit corporations,
they argue, then it should also be used to enforce other basic rights and
standards. Many labor and environmental groups worry that without such
measures, trade could result in a race to the bottom as countries seek to use
lax labor and environmental standards to gain competitive advantage. In
particular, they point to the development of special export-processing
zones in which national labor and environmental rules are not enforced.
Labor standards proponents also stress that they do not seek to establish a
global minimum wage that would price developing countries out of world
markets; instead, they ask only for the enforcement of the core Interna-
tional Labor Organization (ILO) standards, which entail four principles:
nondiscrimination, the right to unionize and bargain collectively, prohibi-
tions on exploitative child labor, and prohibitions on forced labor.

Enforcement

Although most international agreements are enforced by international
law, signatory countries that violate the terms of their agreements are not
necessarily penalized, aside from their loss of face in the court of public
opinion. But a country found in violation of a trade agreement may well
suffer consequences. In the World Trade Organization (WTO), for exam-
ple, a country that refuses to come into compliance may find that its trad-
ing partners “suspend concessions” and raise tariffs. This superior enforce-
ment mechanism was the key factor in making the inclusion of TRIPS
in the WTO so attractive to its proponents—and in increasing the desire
of proponents of labor and environmental standards to have their issues
similarly incorporated into trade agreements.

Developing Countries

Opponents of introducing labor and environmental standards into trade
agreements fear that developing countries could be required to imple-
ment rules that are inappropriate for their level of development. While
many developing countries favor international labor standards, they do
not support including these issues at the WTO, because only developed
countries generally have large enough economies to resort to trade sanc-
tions against violating nations. Instead, they believe the ILO to be the
most appropriate forum. In addition, many developing countries voice
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concern about the competence of trade officials to deal with questions of
labor and environmental policy.

Winners and Losers

George H. W. Bush was the first president to struggle with this debate
over labor and environmental standards, and its attendant difficulties
have been integral to the controversy of fast track ever since. Between
1993 and 2001, the relevant players in almost every conceivable alignment
failed to mobilize sufficient support for fast track’s passage. In 1994, the
Clinton administration tried to work with House Democrats in a pro-
labor alignment and found inadequate support. In 1995, House Republi-
cans sought a probusiness formulation without the administration’s sup-
port and failed. In 1997, the administration worked with the Republicans
and failed. In 1998, the Republicans acted independently and failed. Only
in 2001 was a Republican president able to achieve passage of the desired
authority in the House by abandoning efforts at bipartisanship: With Re-
publican support, he won by the narrowest of margins.

The basic problem is that Congress in recent years has been highly po-
larized and evenly balanced between the two major parties. If the fast-
track/TPA language includes stronger labor and environment provisions,
more Democrats become supporters but Republicans drop out; if the lan-
guage is weakened to attract more Republicans, support from Democrats
erodes. The case also highlights the growing opposition to trade liberal-
ization and globalization in the Democratic Party more generally, a trend
that made it essential for the president to work with Republicans to ob-
tain negotiating authority.

Such challenges raise the question of whether fast track/TPA is really
necessary. The successful passage of China’s permanent normal trade re-
lations (PNTR; see chapter 6) and of the US-Jordan Free Trade Agreement
indicates that bilateral deals can be negotiated without fast-track legisla-
tion. But conventional wisdom (and the early experience with the Ken-
nedy Round) suggests that in negotiating multilateral agreements, fast
track/TPA is more important. Certainly, a US president who is not equipped
with this authority will be unable to extract the best foreign offer, because
other countries know that any commitments made at the table could be
altered or rejected by Congress.

In June 2002, President George W. Bush was able to obtain trade pro-
motion authority. This achievement raises the question of whether the
problems faced by President Clinton were related to strategic failures by
him and his administration or were instead structural, suggesting that fu-
ture granting of TPA will require the particular alignment of a Republican
president and a Republican Congress.
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CASE STUDY: Fast Track Derailed—
The 1997 Attempt to Renew
Fast-Track Trade Legislation

At 1:15 AM. on November 10, 1997, President Bill Clinton telephoned
House Speaker Newt Gingrich (R-GA) and asked him to cancel the vote
on fast-track trade authority scheduled for later that morning. The Clin-
ton administration and the Republican leadership had intensely lobbied
members of the House of Representatives for days in an attempt to secure
its renewal, but the effort was over. The head count had come up short of
the 218 votes needed for passage: Republicans, who controlled the House,
had lined up more than 150 votes, but reportedly no more than 45 Dem-
ocrats supported the fast-track legislation.

At a time when the United States was the world’s largest exporter, the
US economy was booming, and the unemployment rate was at its lowest
in seven years, the failure of an effort to facilitate international trade ne-
gotiations might seem surprising.! But labor unions, many Democrats,
environmentalists, and certain right-wing groups were not convinced that
most Americans would benefit from competition in the international econ-
omy. In the aftermath of NAFTA’s passage, many US workers felt threat-
ened by the prospect of jobs moving overseas, where labor costs were
lower. In the end, many observers attributed fast track’s defeat to domes-
tic anxiety about the impact of globalization on labor and the environ-
ment, giving rise to disagreement about the extent to which trade agree-
ments should incorporate labor and environmental protections.

Other issues raised by the fast-track debate had proven divisive as well.
To what degree should Congress participate in the formulation of US
trade policy? Who should set goals for international trade negotiations?
Should the president be entrusted with fast track? Is fast track necessary?
In addition to these substantive concerns about the legislation came a host
of political considerations. For example, some Democrats felt that Clinton
had worked out the details of the 1998 budget with Republicans, essen-
tially cutting his own party out of the process. As a result, some Demo-
crats were unwilling to hand the president a victory on fast track. Ulti-
mately, fast track came to exemplify the increasing politicization of trade.

1. In 1996, unemployment fell as low as 5.2 percent. USTR, 1997 Trade Policy Agenda and
1996 Annual Report, 1.
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What Is Fast Track?

The president has the constitutional authority to negotiate international
trade agreements. If a trade agreement requires changes in US statutory
law, however, Congress must approve the implementing legislation. The
key to fast track, originally passed in 1974, is that it restricts Congress to
an expeditious yes-or-no vote on the legislation to implement trade agree-
ments; no amendments or changes are allowed. But the executive branch
can’t simply negotiate any trade agreement it pleases: Congress sets guide-
lines, and negotiation objectives are specified in advance. In addition, the
executive branch has to meet certain requirements, such as consulting with
congressional committees and private-sector advisers. In practice, Con-
gress also played an active role in drafting the implementing bills during
informal sessions known as “non-markups,” though such sessions were
not codified as part of the fast-track process.

Proponents of fast track argued that without such authority, the power
of the United States was blunted in trade negotiations. Other countries
would know that any commitments made at the table could be altered or
rejected by Congress. According to former White House Special Assistant
Jay Berman, the Clinton administration’s point man on fast track, “Fast
track is important because it’s very hard to see how trade negotiations can
go on without it. Other countries would be very unlikely to put their final
best offer on the table if, each time they did so, Congress had an oppor-
tunity to go back and say, ‘That’s not enough’ or ‘We’re going to change
it.” ”2 Without fast track, supporters said, the United States’ traditional
leadership role in the global trade arena was compromised.

President Clinton and others cited the growing importance of trade to
the American economy. The United States, they argued, was the world’s
largest exporter, sending more than $848 billion in goods and services
worldwide in 1996.3 One in every five jobs in America was supported by
international trade, and almost 33 percent of overall US growth in GDP
between 1985 and 1994 came from exports (Destler 1997, 30). Trade ac-
counted for nearly a quarter of the US economy in 1997, up from 10 per-
cent in 1970.* And this trend would only continue. The Office of the US
Trade Representative (USTR) estimated that by 2010, trade would be re-
sponsible for 36 percent of US GDP.

2. Unless otherwise noted, all quotes from Jason Berman are from a March 1998 interview
with Charan Devereaux.

3. US Bureau of the Census, Foreign Trade Division, 1996.

4. David Sanger, “Trade Fight Was Battle of Perception Against Analysis,” The New York
Times, November 16, 1997, sec. 1, 26.
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The History of Fast Track

Until 1934, Congress imposed tariffs on specific imports as a way of pro-
tecting domestic industries and generating income. US tariffs were subject
to change only by an act of Congress. However, during Franklin D. Roo-
sevelt’s first administration, Congress conceded authority to the president
for making product-specific trade law. Believing that high tariffs had con-
tributed to the Great Depression, Congress passed the 1934 Reciprocal
Trade Agreements Act, which authorized the president to negotiate re-
ductions in US tariffs in exchange for concessions by US trading partners.
Congress typically limited how much tariffs could be lowered and how
long negotiations could last. Once the reductions were negotiated, the
president issued an order declaring the new tariff rates, and they became
US law—no implementing legislation was needed. This arrangement per-
sisted through the 1940s, 1950s, and 1960s, with Congress reauthorizing
the 1934 act through 11 successive Trade Agreement Extension Acts (see
Shapiro and Brainard 2003). Average US tariffs fell from around 60 percent
in 1930 to 5.8 percent by 1975 (Dobson 1976, 34; cited in Destler 1997, 6).

By 1970, however, trade negotiations were increasingly focused on non-
tariff barriers to trade, such as subsidies, technical standards, discrimina-
tory procurement practices, and barriers to service exports. US officials
could not negotiate credibly on these issues, because they lacked the
power to implement any required changes in US law. This impotence be-
came clear after the Kennedy Round of multilateral trade talks in 1967,
when Congress refused to pass two nontariff measures agreed on by ne-
gotiators. With this precedent in mind, the Senate Finance Committee
reached agreement on fast track as part of the Trade Act of 1974, signed
by President Gerald Ford in 1975. Through this mechanism, Congress at-
tempted to balance its insistence on review and approval of trade agree-
ments with some guarantee that US negotiators had a good chance of se-
curing congressional approval in a timely manner (Shapiro and Brainard
2003). Fast track was subsequently the mechanism under which major
trade agreements were negotiated (on this subject generally, see Destler
1997, 6-7). These agreements included the Tokyo Round (1979) and the
Uruguay Round (1994) of the GATT, the Canada-US Free Trade Agreement
(1988), and NAFTA (1992).

The 1979 Tokyo Round implementing bill included an eight-year exten-
sion for fast track, and the legislation was again extended in 1988. In 1991,
as described below, the debate was contentious, but the authority was ul-
timately renewed for another two years. In 1993, fast track was extended
for less than a year in order to allow completion of the Uruguay Round of
trade talks; in 1994, it lapsed. A powerful force in the unfolding fast-track
saga was concern about NAFTA.
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The Shadow of NAFTA

On June 11, 1990, President George H. W. Bush and President Carlos Sali-
nas of Mexico declared that they planned to negotiate a US-Mexico trade
agreement. Bush formally notified Congress of his plans in September
1990. After months of discussions, the administration announced in early
1991 that Canada would also join the US-Mexico talks. The goal would be
a North American free trade agreement that would eliminate many tar-
iff and nontariff trade barriers within 10 years, liberalize restrictions on
foreign investment, and strengthen protection for intellectual property
rights.

On March 1, 1991, President Bush requested a renewal of fast track. The
1988 Trade Act had reauthorized fast track until 1991, but an additional
extension was permitted if neither the House nor the Senate objected.
Congress had until June 1, 1991, to block fast track; barring congressional
action, it would be extended automatically for two years.

Never before 1991 had Congress voted on fast track alone, rather than as
part of a larger, complex trade bill (as in 1974, 1979, 1984, and 1988). The 1991
fast-track vote became an early referendum on the yet-to-be-negotiated
NAFTA agreement. Fast track would also cover continuing talks in the mul-
tilateral GATT Uruguay Round, which were stuck in a quarrel over agricul-
ture. However, it was largely the controversy over trade with Mexico that
fueled the ensuing three months of congressional debate.

The AFL-CIO strongly opposed extending fast track. Labor organiza-
tions argued that the free trade agreement would pave the way for jobs to
be exported to Mexico, and they made the defeat of fast track a top prior-
ity. It was a long-standing position of several powerful unions—the Team-
sters, the Steelworkers, the United Auto Workers (UAW), the textile and
apparel workers union (UNITE, the Union of Needletrades, Industrial,
and Textile Employees), and the Oil, Chemical, and Atomic Workers union
(OCAW)—that worker rights must be addressed in trade negotiations.
UAW political director Alan Reuther cites his union’s objections to fast-
track negotiating authority as far back as 1977.

Public Citizen, a consumer group founded by Ralph Nader, also opposed
fast track, raising a number of worries about the Mexico deal—including
its implications for food safety. In addition, US fruit and vegetable grow-
ers expressed concern about competition from Mexican producers.

Environmental groups were split on fast track. Though the Sierra Club,
Friends of the Earth, and Greenpeace opposed it, the president of the Na-
tional Wildlife Federation wrote a letter to the Washington Post tentatively
supporting it.> The Environmental Defense Fund, the Nature Conservancy,

5. Jay D. Hair, “An Environmental Vote,” The Washington Post, May 22, 1991, A20.
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the Natural Resources Defense Council, and the National Audubon Society
also expressed cautious support. A few leaders of environmental groups
met with President Bush to discuss trade with Mexico, a move that fast-
track opponents blasted as “selling out.”®

Though initially undecided about fast track, Democratic House Major-
ity Leader Richard Gephardt (MO) eventually supported the extension. “I
sympathize with labor’s concerns,” Gephardt said. “But I think we should
try to do a treaty [with Mexico]. We retain the right to amend or reject it
if it’s not agreeable to us.”” Some of his constituents were far from happy
with Gephardt’s position—union members and farmers picketed his St.
Louis office.® Fast track was supported by other powerful Democrats as
well, including House Ways and Means Chairman Dan Rostenkowski
(IL), Speaker Thomas Foley (WA), and Senate Finance Committee Chair-
man Lloyd Bentsen (TX).

The Bush administration fiercely lobbied for fast track, seeing the vote as
a major test of presidential authority. The administration’s chief lobbyist in
the House, Nicholas Calio, devoted almost all of his time to fast track and
postponed plans to leave the administration for the private sector until af-
ter the House vote. “We’ve not left a lot to chance here,” Calio said.?

Business support for fast track was broad and included the US Cham-
ber of Commerce, the Business Roundtable, and the National Association
of Manufacturers. On the team of lobbyists were leaders from American
Express, Eastman Kodak, General Electric, Procter & Gamble, and many
other companies. “We’ve never had a trade issue that has been this hot,”
said Harry Freeman, a former American Express executive who was
lobbying for the bill. “It’s a pan-business effort,” said Calman Cohen of
the Emergency Committee for American Trade. “I've never seen a larger
grouping from the private sector.” According to some observers, however,
the effort was slow to start until Representative Dan Rostenkowski bluntly
warned 20 business leaders two months before the vote, “If you want to
win this thing, move your ass.”!? Mexico and Mexican business interests
also hired lobbyists to generate support in Congress for fast track.

Many commented on the wide range of players in the fast-track con-
troversy. “For the first time,” said one advocate, “different social groups

6. As described in Gary Lee, “ ‘Fast Track’ Sprint: Frenzied Lobbying on a Treaty Not Yet
Written,” The Washington Post, May 23, 1991, A21.

7. Gephardt, quoted in Lee, “ ‘Fast Track’ Sprint,” A21.

8. Philip Dine, “Gephardt’s Trade Stance Draws Labor Protesters,” The St. Louis Post-Dispatch,
May 14, 1991, 8A.

9. Congressional Quarterly Almanac (1991), 119.

10. All quoted in Jill Abramson, “US-Mexico Trade Pact Is Pitting Vast Armies of Capitol
Hill Lobbyists Against Each Other,” The Wall Street Journal, April 24, 1991, Al6.
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have been brought into the negotiations over a trade pact. . . . Trade has
become a public issue.”!! A turning point came on May 1, when the ad-
ministration submitted an 80-page “action plan” on the US-Mexico free
trade agreement to Congress. The plan addressed labor and environmen-
tal issues prominently, including a commitment to worker adjustment as-
sistance and a pledge to negotiate safeguards to protect US producers
from sudden import surges. Observers say the document persuaded more
Democrats to support fast track.

On May 23, 1991, the House of Representatives voted 231 to 192 to de-
feat a resolution to deny fast track, giving President Bush a victory; 91 of
268 Democrats voted with the majority. The Senate also voted to extend
fast track, 59 to 36 (23 Democrats joined 36 Republicans allowing the ex-
tension). Representative Byron L. Dorgan (D-ND), sponsor of the House
resolution to deny fast track, said, “I'm obviously disappointed that the
leadership of our caucus is not close to the caucus itself on this issue.”!2
However, Democratic leaders Gephardt and Rostenkowski sponsored a
nonbinding “sense of the House” resolution (H. Res. 146) calling on the
Bush administration to pay close attention to environmental, labor, health
and safety, and other matters during the NAFTA negotiations. The mea-
sure passed 329 to 85.

Some fast-track opponents complained that lobbyists for the AFL-CIO
had conceded defeat several weeks before the vote and were not active in
the final fight. The AFL-CIO’s Bill Cunningham noted that the unions
“cared only about the Mexico free trade agreement” and felt that fast track
for Mexico could have been defeated if it were somehow separated from
fast track for the Uruguay Round, a trade negotiation more popular in
Congress.!3

The NAFTA negotiations concluded in August 1992, and President Bush
signed the agreement in December 1992. As he ran for president in 1992,
Bill Clinton had initially delayed taking a position on NAFTA; he ulti-
mately voiced his support, with the stipulation that additional protections
should be negotiated for labor and the environment.!* After defeating
George Bush in the election, Clinton became US president in January 1993.

In 1993, the Clinton administration requested an extension of fast track
in order to complete the GATT Uruguay Round negotiations. Labor lead-
ers indicated they would not fight a short-term extension limited to the

11. Quoted in Lee, “ ‘Fast Track’ Sprint,” A21.

12. Dorgan, quoted in Guy Gugliotta, “House Vote Backs Bush on Trade; President Seeking
‘Fast Track’ Talks for Pact with Mexico,” The Washington Post, May 24, 1991, A1.

13. Cunningham, quoted in Gugliotta, “House Vote Backs Bush on Trade,” A1.

14. See remarks by Governor Bill Clinton at the student center at North Carolina State Uni-
versity, Raleigh, North Carolina, Federal News Service, October 4, 1992.
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Uruguay Round and Gephardt supported it. Fast track passed in the Sen-
ate 7616 and in the House 295-126 (145 Democrats voted for the exten-
sion; 102 were opposed).1®

Also in 1993, the Clinton administration began to negotiate with Can-
ada and Mexico on labor and environmental standards, relying on side
agreements to supplement NAFTA without reopening the negotiations as
a whole (the trade deal had already been signed). The effort found little
support among Republicans, some of whom opposed any linkage of trade
with labor and environmental issues—especially if sanctions could be
used to enforce the agreed-on standards. Many Republicans also felt that
the process of negotiating side agreements endangered NAFTA’s passage
in Congress because it gave the opposition time to mobilize. Brian Bieron,
legislative assistant to “fierce free trader”1¢ Representative David Dreier
(R-CA), recalls:

People who were going to lead the fight for NAFTA [in Congress]—Republicans
like Archer, Dreier, Kolbe, and Gingrich—opposed reopening NAFTA. They also
opposed any kind of side agreements that allowed the use of trade sanctions to en-
force what they considered to be domestic policy considerations [i.e., labor and
the environment]. The administration’s method of dealing with the Republican
members was basically just to tell them what they were going to do. Republican
members would say, “We don’t want you to do that.” Then the administration
would go and do it anyway. In fact, what we heard from the Canadians and Mex-
icans was that the administration was attempting to portray Congress as de-
manding side agreements that were enforceable by sanctions. For much of that
year, Republican members actually consulted more closely with the Mexicans and
the Canadians than they did with the Clinton administration. The staff members
were having meetings saying “Don’t believe [the administration].”1”

Yet the negotiations resulted in two side agreements that, Bieron said,
“Republicans could live with . . . because neither of them really had sanc-
tions involved.”

These agreements earned support from some environmental groups (six
major organizations said they would back NAFTA) but not from labor
unions, which continued to totally oppose NAFTA.!8 Thelma Askey, chief

15. The deadline for notifying Congress of the president’s intent to enter the Uruguay
Round agreement was extended to December 15, 1993, and it had to be signed by President
Clinton by April 15, 1994. (Fast track had been set to expire March 1, 1993.)

16. Amy Borrus and Richard S. Dunham, “Tech: The Virtual Third Party,” Business Week,
April 24, 2000, 74.

17. Unless otherwise noted, all quotes from Brian Bieron are from a March 1998 interview
with Charan Devereaux.

18. The six environmental groups were the National Wildlife Federation, the Natural Re-
sources Defense Council, the Environmental Defense Fund, the World Wildlife Federation,
the National Audubon Society, and Conservation International. “Six Environmental Organi-
zations Back NAFTA, Denounce Opponents,” Inside US Trade, September 17, 1993.
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of staff of the House Ways and Means Subcommittee on Trade, reflected on
Clinton’s frustrations: “First he was in a big hole because he spent a [long
time] negotiating the side agreements, rather than building support for im-
plementation. Then he got into a bigger hole because the side agreements
weren’t making organized labor come on board.”!® Labor unions and some
environmentalists criticized the side agreements as a half-hearted effort
whereby the United States, Mexico, and Canada merely agreed to fully en-
force their own domestic labor and environmental regulations.

The NAFTA debate in Congress was fierce, and initially some ana-
lysts predicted that the agreement would never pass. Many observed that
anti-NAFTA forces were better organized and more vocal than NAFTA's
business-minded advocates, who, some complained, never launched an
effective grassroots campaign.?? Opponents to the agreement formed an
unlikely coalition that included former presidential candidate Ross Perot,
conservative commentator Patrick Buchanan, consumer activist Ralph
Nader, many Democrats, some environmental groups, and a good num-
ber of labor unions. Perot’s most-quoted statement about NAFTA was
that the agreement would create a “giant sucking sound” as jobs left the
United States for Mexico.?! Many Democratic lawmakers shared Perot’s
view that American manufacturers would relocate to take advantage of
less expensive Mexican labor. Notably, two members of the House Dem-
ocratic leadership—Majority Leader Richard Gephardt and Majority Whip
David Bonior (MI)—strongly opposed the agreement. Bonior came out
early against NAFTA and spearheaded the opposition.

Among NAFTA’s proponents were President Clinton, many Republi-
cans, much of the business community, and every living ex-president.
Some environmental groups and key Democrats such as Representative
Robert Matsui (CA) also supported NAFTA. Moreover, almost every
American Nobel laureate in economics and 41 of 50 state governors en-
dorsed the agreement. NAFTA supporters worried that defeat would sig-
nal that the United States was turning inward, abandoning its leadership
on international trade. NAFTA would increase exports and create new
jobs, they argued. “We have to decide whether we’re going to participate
in a global economy. . . or turn our backs,” said Representative Rick Lazio
(R-NY).22

19. Unless otherwise noted, all quotes from Thelma Askey are from a March 1998 interview
with Charan Devereaux.

20. Martin Kasindorf and Susan Page, “The NAFTA Vote: Clinton Comeback as in Budget
Vote, a Run from Behind,” Newsday, November 18, 1993, 4.

21. Ross Perot in the October 19, 1992, Presidential Candidates Debate, Wharton Center,
Michigan State University, East Lansing, Michigan.

22. Lazio, quoted in Bob Davis and Jackie Calmes, “The US House Passes NAFTA,” The
Asian Wall Street Journal, November 19, 1993, 1.
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The White House devoted two months to a final massive lobbying cam-
paign. The administration’s tactics included setting up a “war room” to
monitor the issue and bringing in a NAFTA czar from outside of Wash-
ington—Chicago businessman William Daley. The effort culminated in a
debate between Vice President Al Gore and Ross Perot that Gore was
widely judged to have won. Yet even two days before the vote in the
House, the outlook remained uncertain. Many described the intense end
of the battle as messy and a frenzy of deal cutting. The most crucial bar-
gains protected the producers of sugar, citrus, tomatoes, asparagus, and
sweet peppers.

NAFTA was approved in November 1993, and Clinton shared credit for
the victory with an unlikely ally, Newt Gingrich. The House Republicans’
deputy leader delivered a dozen more votes than expected. The final
count was 234 to 200 in the House (with 102 of the 258 House Democrats
supporting the agreement) and 61 to 38 in the Senate.

But NAFTA cast a long shadow over later attempts to renew fast track. In
its aftermath, many Democrats committed themselves to the pursuit of
labor and environmental goals more specifically through trade agreements.
Mike Wessel, Gephardt’s trade adviser, explains: “The side agreements
were unacceptable to Mr. Gephardt, which is why he opposed the final pas-
sage of NAFTA. So having that history under our belt, we then wanted to
make sure that the fast-track language in 1994 and thereafter was much
more specific about what constituted an acceptable conclusion.”?3

Some Republicans, by contrast, saw NAFTA as the model for how labor
and environmental issues should be handled in the trade arena. Don Carl-
son, chief of staff for Bill Archer (R-TX, and chair of the House Ways and
Means Committee after the 1994 election), articulates this position: “We
have contended all along that there is no reason to have [labor and envi-
ronmental provisions] in fast-track legislation, because the administration
already has the authority to negotiate labor and environmental agree-
ments. It’s only trade agreements that they don’t have the authority to ne-
gotiate. We can do the same thing as in NAFTA where those issues were
handled outside the scope of the actual treaty.”?*

NAFTA also influenced how Congress and the administration inter-
acted over subsequent trade issues. As Republican legislative assistant
Bieron recalls, “NAFTA really established the mental framework among
Republicans as to the administration’s attitude on labor and environment,
as well as what USTR consultations really meant. The feeling was that
consultations with these guys were not worth a dime, because of what

23. Unless otherwise noted, all quotes from Mike Wessel are from a March 1998 interview
with Charan Devereaux.

24. Unless otherwise noted, all quotes from Don Carlson are from a March 1998 interview
with Charan Devereaux.
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happened during the consultations over the NAFTA side agreements.”
Thus when the Clinton administration’s efforts to renew fast track began
in 1994, many Republicans already had a stance. Bieron explains,

The Republicans saw the administration threaten the entire passage of NAFTA by
delaying five months trying to squeeze the Canadians and Mexicans into a trade
sanction process [for labor and environmental standards]. So that made us think,
“Gosh, those guys are very serious about labor and the environment—to the point
where they are willing to endanger a good free trade agreement that we all like.”
That lesson was behind the way some Republicans members reacted to the ad-
ministration. They wanted a very, very tight reading of how labor and environ-
ment was to be included in fast track. There was very little personal or ideologi-
cal trust.

The 1994 Attempt to Pass Fast Track

Soon after the passage of NAFTA, USTR Mickey Kantor completed nego-
tiations for the Uruguay Round of GATT, the seven-year, 124-nation mul-
tilateral trade deal that, among other accomplishments, lowered tariffs,
strengthened intellectual property rules, and established the World Trade
Organization. The Uruguay Round, like NAFTA, required the passage of
implementing legislation. Hoping to avoid another battle, the Clinton ad-
ministration undertook lengthy consultations with Congress to develop
the legislation and smooth the way.

Because fast track would expire in 1994, the implementing bill for the
Uruguay Round was expected to contain an extension. The fast-track draft
produced by the administration in June 1994 included a new element:
trade-related labor and environmental issues. These were included among
the fast-track negotiating objectives, the specific goals that the adminis-
tration would try to achieve during trade talks. This position had been
developed in consultation with labor unions. As AFL-CIO policy analyst
Thea Lee recounts, “There were extensive discussions between the AFL-
CIO, Mickey Kantor, and other people in the administration in order to
work toward some consensus or agreement that we all could live with.”?

But the administration’s fast-track draft provoked hostility among some
Republicans and many in the business community. According to Thelma
Askey of the House Subcommittee on Trade, Kantor “wanted to propel
labor and the environment into the same category as trade violations,
which could be enforced by trade sanctions. That worried the business
community. It worried our members.” Such a policy would lead to retalia-
tion and challenges in the WTO, opponents argued. They also worried that
traditional trade goals would take a back seat to these new preoccupations.

25. Unless otherwise noted, all quotes from Thea Lee are from a March 1998 interview with
the author.
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As one Republican insider complained, “It would divert resources. Instead
of focusing on the traditional objectives about what should be achieved in
a trade agreement, Kantor would spend a lot of time trying to achieve un-
achievable goals. We didn’t believe that there was enough consensus for
labor and environment in order to make that step.” In August 1994, the
House Ways and Means Committee approved draft fast-track language
that did not include labor and environmental standards in the principal
negotiating objectives.

Meanwhile, the debate over the Uruguay Round Agreements was start-
ing to heat up. Republicans worked to delay the vote on the bill until after
the midterm 1994 elections, not wanting to give the Clinton administra-
tion a legislative victory before the elections. In addition, Senator Ernest
Hollings (D-SC) held the bill in committee for the full 45 days permitted
under fast track as a way of registering his opposition to US trade policy.?0
The leadership of both parties committed to voting on the Uruguay
Round before the end of the year, however.

Worried that fast track would endanger passage of the entire Uruguay
Round Agreement, two influential members of the Senate Finance Com-
mittee—the chairman, Daniel Patrick Moynihan (D-NY), and the ranking
minority member, Robert Packwood (R-OR)—made known their reluc-
tance to include language renewing the authority.”” At a September meet-
ing of the National Economic Council, Treasury Secretary Lloyd Bentsen
declared that the administration lacked the votes for fast-track extension
(Destler 1997, 19). The White House was convinced, and the bill imple-
menting the Uruguay Round—approved overwhelmingly by Congress in
a special December lame duck session—contained no new fast-track au-
thority. The vote was 288 to 146, with 86 House members casting their
vote after being defeated in the elections or choosing to retire; 167 of 256
Democrats supported the agreement.

Despite the setback on fast track, President Clinton was soon taking
steps toward new free trade commitments. In December, the president
played host to the heads of 32 other Western Hemisphere nations, meet-
ing at the Summit of the Americas to discuss trade issues. Latin American
nations, especially Chile, had hopes of expanding NAFTA beyond Mexico
and Canada, and therefore “the Latins were aghast when fast track was
pulled off the table,” said one observer.?8 Another attempt to renew fast
track was imminent.

26. See “Moynihan Announces Deal for Senate GATT Vote in December,” Inside US Trade,
September 30, 1994.

27. “Moynihan, Packwood Urge Clean GATT Bill, Better Funding Options,” Inside US Trade,
September 2, 1994.

28. Quoted in Linda Robins, Jack Epstein, Tim Zimmerman, David Bowermaster, and
Matthew Cooper, “Reaching for New Heights Latin Leaders Will Push for Free Trade at the
Summit of the Americas,” US News and World Report, December 12, 1994, 68.
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The 1995 Attempt

In early 1995, fast track was back on the legislative agenda with an im-
portant change in the dynamic. In the 1994 elections, Republicans gained
control of the House for the first time in 40 years; they also controlled the
Senate.

Republicans took the lead on the fast-track issue. Republican members of
the Ways and Means Committee developed a proposal and consulted with
the administration, but no House Democrats were involved in the process.
“By their own choice, Democrats on the committee never participated,”
Thelma Askey recalls. “This was always an effort between the administra-
tion and the House Republicans.” The Ways and Means fast-track proposal
was quite restrictive in its treatment of labor and the environment. While
not excluding all references to these issues, it required any labor or envi-
ronmental objective to be “directly related” to trade. By this, Republicans
meant that only labor and environmental measures that impeded trade could
be considered under fast-track authority (Destler 1997, 21).

In August 1995, the House Ways and Means Trade Subcommittee post-
poned action on fast track until September. A few days later, Subcommit-
tee Chair Phil Crane led a nine-member US congressional delegation to
Santiago, Chile. Negotiators from Chile, Mexico, Canada, and the United
States had kicked off the first round of talks on Chile’s entry into NAFTA,
and Crane wanted to discuss the possibilities. Eduardo Aninat, Chile’s
finance minister, noted that Chile wouldn’t negotiate any crucial points
without fast track for fear that any agreement would be open to major
amendments in the US Congress. “What Chile is not going to do is nego-
tiate twice,” Aninat said.?’

Back in the United States, the Ways and Means committee passed a ver-
sion of fast track lacking the labor and environmental provisions favored
by the administration. It also limited bills implementing trade agreements
to provisions “necessary” to carry out those agreements, as opposed to
more permissive prior fast-track language that allowed “necessary and
appropriate” provisions. According to Askey, the new language attempted
to clarify that no “extraneous matters” could be included in implement-
ing legislation.3 The House Ways and Means fast-track bill was opposed
by USTR Mickey Kantor, who criticized it as more limited and less flexi-
ble than the authority given to past administrations.?! But the news of the
Ways and Means bill dominated the front pages of Chilean newspapers.

29. Aninat, quoted in Christopher Chazin, “US Congress Delegation in Chile to Discuss
NAFTA,” Emerging Markets Report, August 7, 1995.

30. “House Ways and Means Approves GOP Version of Fast-Track Bill,” Inside US Trade,
September 22, 1995.

31. Robert S. Greenberger and Nancy Keates, “Fast-Track Bill on Trade Is Backed by Panel
in the House,” The Wall Street Journal, September 22, 1995, A6.
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The fast-track bill was dropped from an upcoming budget reconcilia-
tion measure after the administration and Ways and Means Republicans
failed to reach an agreement. Moreover, some Democrats announced they
would oppose the budget bill if it included fast-track language. In a final
blow, presidential aspirant Bob Dole declared in November that “it would
be a mistake to extend new fast-track authority at this time.” Dole further
asserted, “I do not believe Congress should extend new fast-track author-
ity until we’ve had an adequate cooling-off period following the two re-
cent major trade agreements [GATT and NAFTA].”3? As one senior House
Republican aide noted, “That speech was the death knell for fast track.”

The 1997 Fast-Track Effort

In his 1997 State of the Union speech, President Clinton once again called
on Congress to renew fast-track negotiating authority. The United States,
Clinton said, “must act to expand our exports, especially to Asia and Latin
America, two of the fastest-growing regions on earth, or be left behind as
these emerging economies forge new ties with other nations.”* A few weeks
later, he repeated his commitment during a visit from the president of Chile.

Clinton wanted to be armed with fast-track authority because the
United States faced a variety of upcoming trade talks, among them new
discussions on including Chile in NAFTA, creating a hemisphere-wide
Free Trade Area of the Americas, and creating an Asia-Pacific free trade
zone. The president also wanted to build on the Information Technology
Agreement (ITA) that had eliminated $5 billion in tariffs on IT products.3*
Finally, the administration argued that it could not successfully partici-
pate in planned WTO negotiations—on intellectual property in 1998, agri-
culture in 1999, and trade in services in 2000—without fast track.3® At the
same time, according to some observers, the administration lacked an ex-
plicit negotiating agenda and none of the prospective talks was urgent;
when fast-track renewal was at issue in 1974, 1988, and 1993, by contrast,
a global round of trade talks was under way. Did the administration re-
ally need fast track?

32. Dole, quoted in his statement on the Senate floor, Congressional Record, 104th Congress,
1st Session, Vol. 141, No. 173, November 3, 1995.

33. President William J. Clinton, address before a Joint Session of the Congress on the State
of the Union, February 4, 1997.

34. Under the ITA, the United States and 43 other countries agreed to eliminate tariffs, with
a few exceptions, by the year 2000.

35. Stuart Eizenstat, testimony at a Hearing of the International Economic Policy and Trade
Subcommittee, House International Relations Committee, 105th Congress, 1st session, Sep-
tember 24, 1997.
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The president’s endorsement of fast track was not immediately fol-
lowed by a legislative proposal. As one Republican staffer noted, “[Clin-
ton] made a very good statement on fast track in his State of the Union ad-
dress. However, it was not reflected in anything of substance.” Some
senior administration officials were unenthusiastic about fast track; they
worried about the political costs of pursuing the legislation and the diffi-
culties of securing its passage. Thelma Askey of the House Trade Sub-
committee agrees that the administration was divided:

I think the president was solidly behind it. Beyond the president, I think you’d
find a range of views or even resistance. You have some individuals like [Clinton’s
boyhood friend and senior adviser Thomas “Mack”] McLarty and [White House
Chief of Staff Erskine] Bowles who I think personally were very supportive of fast
track. . . . You'd find as many people, if not more, who thought it was not a good
idea politically. They weren’t looking at it from a policy point of view. They just
thought politically it did not address their base. And, in fact, it was objectionable
to a significant part of their base—organized labor. So the president’s strong com-
mitment to fast track was never adequately or consistently reflected in how the
administration pursued it.

Of course, fast track was not the only legislative issue the administra-
tion faced that spring. Securing passage for the fiscal 1998 federal budget
was crucial. One senior House Republican aide remembers the adminis-
tration’s being “unwilling to move forward [on fast track] while the bud-
get deal was being hammered out because it would split Democrats. The
administration needed all the Democrats it could get on the budget.” An-
other priority for the administration was the controversial renewal of
China’s most favored nation (MFN) trading status (see chapter 6). Some
Democrats did not want to side with business and Republicans on both
China’s MEFN status and fast track.

On April 1, 1997, the sequence in which these legislative issues should
be handled was discussed in a meeting of cabinet members; also attend-
ing was Charlene Barshefsky, Clinton’s nominee to replace Mickey Kan-
tor as the US Trade Representative. No final determination was made.3¢
As Barshefsky remembers, “Basically, the division in the White House at
the time was this: Some of us were saying, “We should go for fast track
early in the spring;’ others were saying, ‘No, no, no, we have budget ne-
gotiations going on in the spring.” It turned out we were right. We should
have pushed ahead on fast track in the spring.”%’

36. “Administration Wrestles with Timing, Substance of Fast Track Bill,” Inside US Trade,
April 4, 1997, 1.

37. Unless otherwise noted, all quotes from Charlene Barshefsky are from a March 2001 in-
terview with Charan Devereaux.
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Labor and Fast Track

One major force attacking fast track was organized labor, whose opposi-
tion had been stiffened by the battle over NAFTA. Many union members
essentially viewed NAFTA as a 1,000-page agreement aimed at protecting
US investments in Mexico. Labor had fought hard against NAFTA, and
the loss was infuriating. “There was a lot of pent-up resentment over
NAFTA,” the AFL-CIO’s Thea Lee acknowledges, “having lost the battle
as narrowly as we did.” Even some staunch supporters of NAFTA admit
that the agreement was probably oversold to Congress and the American
public, with promises that it would create 200,000 jobs in its first two years
and alleviate pollution along the border with Mexico, among other bene-
fits. Three years after the enactment of the agreement, labor remained un-
convinced. According to Bill Klinefelter of the United Steelworkers of
America, “NAFTA was the key. We saw actual job loss and we knew which
plants were closed because of that agreement. The steelworkers could
point out very accurately that we had lost about 7,000 jobs since NAFTA
had gone into effect.”3® The collapse of the Mexican peso and reports of
worsening environmental degradation along the border fueled labor’s
charge that NAFTA was a failure. Fast track, labor insisted, should protect
workers as well as investors. As the United Auto Workers” Alan Reuther
put it, “We saw NAFTA as having been a disaster. We did not want to see
NAFTA expanded, which was the whole point of fast track.”%

Even so, insiders report that the AFL-CIO, a 78-union labor federation
representing 13.1 million workers, initially resisted embarking on a fight
against fast track. In a February 1997 Executive Council meeting, a few
AFL-CIO staff members balked at the idea of mobilizing to oppose the
legislation. Observers attribute this resistance to the close relationship be-
tween the AFL-CIO and the Clinton administration.

Vice President Gore reportedly attended the February 1997 Executive
Council meeting in an effort to dissuade AFL-CIO leadership from a full-
scale battle over fast track, but the leaders of the Steelworkers, the Au-
toworkers, and OCAW were unconvinced. After a contentious meeting,
the council issued a strong statement opposing any “grant of fast track ne-
gotiating authority . . . that does not include provisions and enforcement
mechanisms for addressing worker rights, labor standards and environ-
mental protection. These provisions must be part of the core agreement.”40

38. Unless otherwise noted, all quotes from Bill Klinefelter are from a March 1998 interview
with Charan Devereaux.

39. Unless otherwise noted, all quotes from Alan Reuther are from a March 1998 interview
with Charan Devereaux.

40. AFL-CIO Executive Council, “Fast Track Trade Negotiating Authority,” Portland, OR,
February 19, 1997, www.aflcio.org.
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Union Arguments for Opposing Fast Track

Labor’s essential argument was that international trade does not help
everyone. A globalized economy benefits the wealthier member of society,
labor maintained, while middle- and lower-income citizens are often left
behind. US companies often move their operations to, or purchase prod-
ucts from, countries where workers cost less to employ. These lower labor
costs were sometimes attributable to unfair, even inhumane labor prac-
tices and lax environmental protection. Labor also claimed that US com-
panies often threatened workers at the negotiating table by emphasizing
their freedom to relocate abroad. Thea Lee explains:

It is a universal experience among workers that globalization is used as a threat.
It’s used as a tool to bring their wages down. To frighten them. To cow them. And
this is the contradiction that people who live in Washington, who sell free trade
for a living, don’t understand. Managers across the country are beating workers
over the head with the threat of globalization. Sometimes it may be just a bluff—
maybe the company has no intention of moving overseas. That doesn’t matter, be-
cause if they threaten to move overseas and workers believe the threat, they’ll take
a 50 percent pay cut. Then trade has had an impact on their wages without any
trade having taken place.

Many fast-track supporters suspected that what unions really wanted
was to block international trade. They interpreted efforts to insert lan-
guage on labor and the environment into fast track as thinly disguised
protectionist attempts to limit trade altogether. “It’s a poison pill designed
to scuttle trade agreements,” said Julius Katz, the Bush administration’s
chief negotiator for NAFTA (quoted in Kosterlitz 1997, 2076). Another
fast-track supporter charged, “We think what [labor] has done is to try
and establish conditions for trade agreements which they know are not
achievable so they can avoid the US entering into trade agreements.”
Unions wanted to turn back the clock, some fast-track advocates argued,
to a time when trade was less important.

Labor interests countered that they were not motivated by protection-
ism, nor were they capable of stopping the trend toward globalization.
“We can’t put the genie back in the bottle. We're not trying to block trade,”
says Thea Lee. “But we do want to change the rules under which interna-
tional trade and investment take place.” Not enough was being done,
labor argued, to help US workers adversely affected by trade. To be sure,
assistance and training were available for some—for example, through
Trade Adjustment Assistance (TAA), which was created in 1962 to assist
workers and firms hurt by imports.#! But labor called such programs

41. In the Tokyo Round of trade negotiations, Congress liberalized TAA eligibility require-
ments and enriched the TAA package. As part of the legislation granting trade-negotiating
authority for the Uruguay Round of trade talks, Congress enacted the Economic Dislocation
and Worker Adjustment Act of 1988.
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inadequate. Those who lost their jobs because of global trade faced rough
times. Among American manufacturing workers whose jobs were perma-
nently eliminated, 20 percent were still out of work a year later. The aver-
age length of unemployment was five months and those who succeeded
in getting a job took on average a 10 percent pay cut (Stokes 1998, 9).

For their part, fast-track advocates argued that trade should not be
blamed for unemployment and the growing income inequality in the
United States. They pointed to interest rates set by the Federal Reserve
and rapid technological change as having a far greater impact on wages
and employment levels, and they insisted that in the long run, holding the
American economy hostage by opposing fast track would only hurt
workers and consumers. After all, export-related employment accounted
for 23 percent of private-industry new job growth in the United States be-
tween 1990 and 1995 (Stokes 1998, 6). “Let’s be realistic about this,” said
USTR spokesman Jay Ziegler. “The choice is: Are we going to make prog-
ress, or disengage from the rest of the world? We would prefer to advance
trade—and labor and environmental goals—in a realistic framework,
rather than to set a standard that prevents us from making any progress”
(quoted in Kosterlitz 1997, 2076).

In response to organized labor’s argument that low wages abroad often
reflected unfair practices by governments and companies, fast-track sup-
porters retorted that the imposition of labor and environmental standards
through the vehicle of trade agreements was not an appropriate remedy.
Indeed, suggests Don Carlson, trade itself may be the solution:

Frankly, we believe that increased trade and the involvement of American busi-
ness in many of these countries has a far greater impact in raising standards
within those countries. How American businesses operate overseas ethically and
legally, and the way they treat their workers, raises the standards within these
countries by example. We operate in a far different manner than . . . the French and
the Italians, and many of the other trading countries in the world. We have a great
deal to offer by example.

Furthermore, some claimed, trade-generated wealth is a more powerful
vehicle for change than forcing standards on a nation. “If you look at
Korea, Taiwan, Chile, and Argentina, these are the models for how you
raise the standards for average people,” says Republican congressional
staffer Brian Bieron. “The transition toward a more free economy ends up
empowering people. As a country gets wealthier and wealthier, they in-
vest in worker rights and cleaner technologies.”

In part, the fast-track debate centered on determining the best place to
negotiate and enforce agreements on labor standards. Many fast-track
supporters believed that labor talks belong at institutions like the Inter-
national Labor Organization, an independent agency of the United Na-
tions whose “main goal is to promote decent work for all men and
women” (see www.us.ilo.org). Unions disagreed, noting that workers
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have no leverage at the ILO because the organization lacks the power to
enforce its conventions.*> The only way to ensure enforcement, the AFL-
CIO argued, was to link violation of labor standards to economic conse-
quences—and thus the best forum is a trade negotiation. “We want the
same kind of binding dispute settlement for our concerns that business
gets for things like intellectual property rights and investment rules,” says
Thea Lee. “Businesses understand, as we do, that you use the leverage of
a trade agreement to obtain promises from your trading partners to im-
prove their laws.”

Labor also portrayed addressing worker rights in trade negotiations as
a matter of fairness. Lee notes, “If you look at NAFTA, the GATT, these are
sets of rules that look like they were written by businesses. That’s because
they are written by businesses. All we're really asking for is to have equal
weight for the concerns of American workers and the environment.” Invit-
ing in more participants would indeed make the policy process messier,
Lee acknowledges, but “democracy can be inconvenient.”

Labor Organizes

The time seemed right for labor to marshal its arguments. Labor’s frus-
trations over NAFTA had already hurt Democrats in Congress. They “felt
disenfranchised about what happened on NAFTA,” says one congres-
sional staff member. “And they didn’t show up to vote [in 1994]—a lot of
folks didn’t. And it hurt Democrats at the polls.” In the aftermath of
NAFTA, many Democrats were ready to listen to their labor constituen-
cies about trade.

According to labor representatives, they were able to oppose fast track
outright in 1997 before language was drafted because the administration
had signaled from the start that it would not be able to meet labor’s de-
mands. Compromise was not possible. “We had many conversations with
the White House and USTR and various other people, where they told us
they were not going to address our concerns,” recalls Thea Lee of the AFL-
CIO. “That’s why we were willing to go out early, we didn’t have to wait
to see the bill.”

Organizing on fast track at labor’s grassroots level soon gathered
steam. Post-NAFTA, unions recognized the need to reenergize their mem-
bers. And so, Bill Klinefelter explains, they tried new strategies:

After the 1994 elections, steelworkers decided that we really needed to change the
way we communicated with our membership—mainly because we weren’t com-
municating with our membership. In 1994 what was being discussed in the plants
and in the shops were not worker’s issues, were not economic issues, were not
social issues, but wedge issues like abortion and prayer in the public schools. We

42. In addition, the United States has signed only two of the ILO’s eight core conventions.
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decided that in order to better communicate with our membership, we had to de-
vise a grassroots program.

Coordinators trained local union leaders to recruit 4 percent of their mem-
bers into this new program, called “Rapid Response.” Once the recruits
were in place, local leaders received a fax machine and became a part of a
communication loop. Klinefelter continues:

So now we could communicate with a large percent of our membership almost in-
stantaneously and make things happen. We put out a series of informational faxes
on fast track that prepared them for action. We looked at the data from the NAFTA
adjustment assistance program and saw where we had lost members. Then we
talked to those people at the local plant level, got their stories and said, “What we
would like you to do is sit down, write a letter and write your story. What hap-
pened to you, what happened to your family.” And we sent them to the White
House. This was before any Hill action began.

Some Republican leaders charged that the strong-arm tactics of “Big
Labor” doomed fast track, but other observers disagree. Responsibility
lies not with the leaders, they say, but with the tens of thousands of mem-
bers who took action. “When the AFL-CIO’s grassroots and communica-
tions department got involved, they were excellent,” says Lori Wallach of
Public Citizen’s Global Trade Watch, a nonprofit consumer advocacy or-
ganization founded by Ralph Nader. “But all of the formative and much
of the most important grassroots work were rallies of Teamsters. Letters
and visits of Steelworkers. UAW folks on the ground.”*3 The apparel
workers” union ran ads in Spanish-language newspapers to spread the
word. And the Teamsters broadcast anti-fast-track ads on radio stations
popular with truckers. Members of the Steelworkers union alone sent
160,000 handwritten letters to Congress.** Many members of Congress
noted the grassroots nature of the union effort. As one Democratic staffer
reflects: “I would say from the labor perspective, this is one of those issues
that is really from the bottom up. This is an issue that gets their member-
ship all over America very fired up. It's a very grassroots-driven type of
an issue, and what the unions did was a reflection of what all their mem-
bership thinks. This is a bottom line for them.”

Strange Bedfellows—Other Fast-Track Opponents

Labor was hardly fast track’s only opponent in 1997. In fact, an unusually
diverse coalition of interests mobilized to fight the legislation. Though

43. Unless otherwise noted, all quotes from Lori Wallach are from a March 1998 interview
with Charan Devereaux.

44. Jill Abramson and Steven Greenhouse, “The Trade Bill: Labor Victory on Trade Bill Re-
veals Power,” The New York Times, November 12, 1997, A1l.
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some environmental organizations had supported fast track’s reautho-
rization in 1991 and NAFTA in 1993, most now opposed fast track. One
such group was the National Wildlife Federation (NWF), America’s larg-
est not-for-profit conservation organization. Steven Shimberg, NWF’s vice
president for federal and international affairs, told Congress:

We recognized the potential of trade as an instrument to enhance environmental
protection, and believed that NAFTA was a good first step toward the integration
of trade and environment. . . . Based on our experience with NAFTA and with
other trade and investment agreements, we now know we can no longer rely
solely on side agreements to achieve our environmental objectives, or on fast track
rules which do not state explicit goals for environmental protection.*>

Another fast-track opponent was Public Citizen’s Global Trade Watch,
which published three reports charging that NAFTA had compromised
food safety, promoted environmental degradation in Mexico, and failed
to facilitate job creation. For Global Trade Watch, fast track became a ref-
erendum on NAFTA. Other foes included conservative populist Pat Bu-
chanan, who argued that protecting US national interests was more im-
portant than free trade; he also urged withdrawal from the WTO. Some
Republicans opposed fast track on constitutional and political grounds,
arguing that it was a mistake to grant any type of extra executive author-
ity to the president. Others simply didn’t trust Clinton to negotiate agree-
ments they would support. Representative Dana Rohrabacher (R-CA) de-
clared, “I would predict that the president is going to have a difficult time
getting fast track through this Congress. I mean, after all, he’s relying on
Republican votes and, quite frankly, we Republicans, at least this Repub-
lican, doesn’t trust the president. . . . I feel like I was betrayed the last time
I gave up that authority.”4¢ Other Republicans had concerns specific to
their districts, such as worries about how certain agricultural and textile
sectors would be affected.

Gephardt Mobilizes

Union and environmentalist apprehension about trade intersected with
many traditional Democratic values, and House Minority Leader Dick
Gephardt moved early to oppose fast track. Gephardt’s office reportedly
had five separate meetings with the White House on fast track beginning

45. Steven ]. Shimberg (vice president for federal and international affairs, National Wildlife
Federation), testimony to the House Subcommittee on Trade of the Ways and Means Com-
mittee, 105th Congress, 1st Session, September 30, 1997.

46. Rep. Dana Rohrabacher, speaking at a Hearing of the House Subcommittee on Interna-
tional Economic Policy and Trade of the International Relations Committee, 105th Congress,
1st Session, September 24, 1997.

FAST TRACK/TRADE PROMOTION AUTHORITY 211



in late 1996, two of them one-on-one sessions between Gephardt and Clin-
ton. Gephardt’s position was clear, says his trade adviser Mike Wessel:

Gephardt had supported fast track in the past and was prepared to do so again.
But we would publicly organize around the Democratic Leader’s views and we
would not sit idly by while [the administration] moved forward, therefore dimin-
ishing our effectiveness at the end of the day. We did that during the NAFTA fight,
which is in part why we lost. We did not organize opposition to NAFTA until it
became clear that we could not work these issues out. Gephardt said that he
would not make that same mistake again, of sitting in negotiations where it was
clear that the other side was not acting in good faith but was already organizing
and had already made up their minds. We began very serious organizational ac-
tivities to enhance the Leader’s effectiveness.

In February 1997, Gephardt wrote a 12-page “Dear Colleague” letter to
House Democrats denouncing NAFTA and voicing disapproval of any
fast-track proposal that lacked protections for labor and the environment.
Gephardt opposed relegating labor and environmental issues to side
agreements, as in NAFTA, and called for their inclusion in the body of
trade pacts “equal in stature and force and linked to provisions on in-
vestment and trade . . . fully enforceable with access to trade sanctions
where necessary” (Gephardt 1997).

Gephardt’s colleague, House Minority Whip David Bonior, also orga-
nized early. Bonior’s office led regular meetings on the fast-track issue for
members of the House. “We started in March, meeting every week,” says
one staff person active in the anti-fast-track effort, “to educate ourselves
and the rest of the caucus about what happened in NAFTA and to what
extent it was relevant to fast track. We had blue dogs, we had new mem-
bers, the tomato folks, Hispanic Caucus members, members who had
supported NAFTA, it was really a cross section of the Democratic Caucus
that was active.”

In March, the Washington Post obtained a copy of a Clinton administra-
tion memo to Stuart Eizenstat, undersecretary of commerce for inter-
national trade, which made clear that the executive would try to push a
fast-track bill over the objections of Gephardt and Bonior.#” Many admin-
istration officials believed that there was no room for compromise with
Gephardt because his position was doomed to political failure. Some said
the Minority Leader himself knew that a fast-track bill with provisions he
favored stood no chance of getting out of the Republican-led Ways and
Means Committee.

Some critics accused traditional Democrats of siding with the labor
unions for financial reasons. Union money had become increasingly im-
portant for House Democrats, whose financial support from business de-

47. Paul Blustein, “ ‘Fast Track’ Trade Plan Pits White House Against Top Congressional Dem-
ocrats,” The Washington Post, March 22,1997, A11. Also see “Confidential Memo Reveals Ad-
ministration Strategy on Fast Track,” Inside US Trade, March 28, 1997.
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creased when the Republicans won control of Congress in 1994. By 1996,
contributions from labor’s political action committees accounted for 48
percent of PAC donations to House Democrats, up from 33 percent in 1992.
Furthermore, in 1997, the Democratic Party was $15 million in the red.
“The Democratic Party is bankrupt, everyone knows that,” said Thomas J.
Donohue, president of the US Chamber of Commerce, “and the only
money these guys can get is from the unions.”*8

While acknowledging the decline in business support for the Demo-
cratic Party, union officials are skeptical about the degree to which it
influenced the fast-track battle. As one observes:

Alot of people talked about union money. What people said was that since the Re-
publicans took over Congress, businesses stopped giving as much to Democrats
and so labor money became more important than ever. And that is why Demo-
crats couldn’t afford to vote [yes on fast track]. I think that is putting way too
much emphasis on the money and not giving members of Congress credit for hav-
ing brains and constituents and being able to read the bill themselves and to draw
their own judgments.

Finally, presidential politics was also a variable. Many press accounts of
the fast-track fight pointed to the presidential ambitions of both Gephardt
and Gore. Pundits wondered if the prospect of the upcoming presidential
race in 2000 increased Gephardt’s fervor in campaigning against fast track
in order to secure union support for his potential candidacy. Participants
in the anti-fast-track campaign scoff at this interpretation. “It is the lazy
reporter’s way of explaining what happened,” says one senior Democra-
tic staffer. “The political story is much more interesting than the mundane
trade debate. You know, two titans of the Democratic party fighting over
an issue that divides the party. It's good drama, but it was not that rele-
vant to the process.”

The House Ways and Means Trade Subcommittee:
Republicans Push for Action

Even as labor and the traditional Democrats mobilized against it, Repub-
licans on the House Ways and Means Trade Subcommittee were pushing
fast track as an idea whose time had come. Ways and Means Chairman
Bill Archer and Trade Subcommittee Chairman Phil Crane (R-IL) wanted
to move the legislation during the spring of 1997. Fast-track supporters
from Ways and Means were eager for Charlene Barshefsky to be con-
firmed as the next US trade representative, succeeding Mickey Kantor.
Barshefsky was expected to be fast track’s most ardent supporter in the

48. Figures on labor’s PAC contributions and Donohue, quoted in Abramson and Green-
house, “The Trade Bill,” Al.
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administration and a catalyst for momentum on the issue. Don Carlson,
Archer’s chief of staff, recalls, “From the first announcement of Charlene’s
nomination, she indicated that her highest priority was fast track, and we
kept hoping that the nomination would move. But all of the nominations
stalled. So there was no movement whatsoever.”

During the spring, Trade Subcommittee Republicans and the adminis-
tration exchanged language on the substance of fast-track legislation. In
late April, Republicans rejected an administration proposal to eliminate
negotiating objectives from fast track on the grounds that doing so would
allow the administration to pursue trade agreements with no limits at all.
On May 13, House Republican staff presented a proposal to administra-
tion officials to allow the inclusion of labor and environmental issues in
future trade agreements only if they were “directly trade-related,” lan-
guage similar to the 1995 proposal. Generally, Republicans felt that the in-
clusion of labor and environmental objectives could hurt US businesses,
as nations would simply choose to trade elsewhere. Carlson explains their
position:

One of the big tensions in international trade is the tension between major com-
panies for advantage in developing markets. There is a fight between the major
trading nations to develop positions of advantage in opening markets. The un-
derlying issue in almost all of our trade relations is, To what extent are American
businesses placed at a disadvantage with regard to their foreign competitors? Will
America get access to the markets that we helped to force open, or will others take
advantage of these efforts? That’s one of the big issues that we’ve got to deal with.

Business interests echoed these concerns. “Let’s not delude ourselves into
thinking that we are bestowing a special favor on other countries by let-
ting them buy our goods and services,” says lobbyist Gail Harrison of the
Wexler Group. “American businesses and farmers face very stiff competi-
tion in overseas markets.”#

Ways and Means Republicans continued to press the administration on
the timing of fast track. Thelma Askey of the House Trade Subcommittee
told the Washington Post that Republican members had informed the
White House of a possible meeting on May 15 to draft the legislation. This
move was criticized by the White House and Representative Robert Mat-
sui, the ranking Democrat on the Trade Subcommittee, as premature.
Askey said, “What we're telling the administration now is that this is a
window of opportunity that shouldn’t be lost.”>0

49. Unless otherwise noted, all quotes from Gail Harrison are from a March 1998 interview
with Charan Devereaux.

50. Askey, quoted in Blustein, “Republicans Urge Clinton to Join Trade Fast Track; Some on
Hill Say There Is a Window of Opportunity for Legislation to Speed Treaties,” The Washing-
ton Post, May 14, 1997, D9.
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On May 14, White House spokesman Mike McCurry commented that
the Clinton administration expected to renew fast-track authority in time
for the Second Summit of the Americas, which was to be held in Santiago
in early 1998.5! Partly in response to this remark, Archer wrote a letter to
the president the next day accusing the administration of paying lip ser-
vice to fast track without taking action: “Although voicing strong support
for fast-track authority, no concrete steps have been taken by your Admin-
istration to reach our objective of enacting trade negotiation authority. . . .
Every month that goes by means more lost contracts and more job oppor-
tunities forgone for Americans.”? Archer warned that the administration’s
failure to agree to a May 15 markup endangered the chances for passage of
the bill in 1997.

The reaction of many Democrats to the proposals coming out of Ways
and Means was far from enthusiastic. As one Democratic congressional
staffer active in the anti-fast-track coalition remarks, “Obviously, no Dem-
ocrats had any role in the drafting process. So from our point of view,
what they put in it was relatively trivial because they never really tried to
meet our concerns. It’s not as though we had a give-and-take.” David Bo-
nior and other House Democrats paid attention to the activity in the Ways
and Means Committee mainly to glean “clues about timing”—to figure
out how long they had before a vote. The same staffer continues:

The only people fooled, to be honest, were some of the opinion leaders in the
media. They thought that because the Republicans were talking about labor and
environmental issues that would mean the problems were solved. Newt Gingrich
made a speech saying he endorsed this approach, and there were some stories
written about how Gingrich was allowing these environmental issues to be con-
sidered in fast track, and this was going to save it. When you actually looked at
what it was all about, it was a joke.

A Long Hot Summer

On May 21, President Clinton decided to delay action on fast-track nego-
tiating authority until September. The decision was made at a meeting
attended by Vice President Gore, National Security Adviser Sandy Berger,
National Economic Council Director Gene Sperling, Treasury Secretary
Robert Rubin, Deputy Treasury Secretary Larry Summers, and USTR
Charlene Barshefsky.>> During the meeting, Barshefsky argued that the

51. "White House, Republicans Trade Charges Over Timing on Fast Track,” Inside US Trade,
May 16, 1997, 33.

52. “Archer Letter on Fast Track” reprinted in Inside US Trade, May 23, 1997.

53. “Administration Decides to Delay Fast Track until September,” Inside US Trade, May 23,
1997.
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administration should move ahead with fast track as soon as possible. As
she recalls:

The president announced in the State of the Union address at the end of January
that he wanted fast track. But the real effort, the muscle that the White House
would bring to bear, didn’t come along until the end of the following September.
And in the intervening period, the opposition to fast track was allowed to grow es-
sentially unchecked. It was a terrible mistake. Terrible. Sandy Berger, Larry Sum-
mers, and I were the most vocal people saying, “Do it now. Don’t wait. The longer
you wait, the more this is going to be like NAFTA. We almost lost the NAFTA be-
cause of the hiatus over the August recess. You're going to risk loss again.”

Despite these arguments, other members of the administration were
convinced that it was unwise to expend political capital on fast track
when Congress faced votes on both the budget and the renewal of China’s
MEN status. Mike McCurry announced the decision: “The President has
come to the conclusion that we should push hard for fast-track authority
beginning in the fall, in September, and use the time between now and
then to really help educate the American people on all the benefits that
free trade has brought to this country.”>* Action on fast track thus was
postponed. “[But] we probably don’t want to do it on Labor Day,” a White
House aide wryly noted (quoted in Simendinger 1997, 1338).

In July, the administration appointed Jason Berman, longtime president
of the Recording Industry Association of America, to coordinate the cam-
paign on fast track. The choice of someone outside the administration did
not come as a total surprise. As Berman points out, “It was a system that
[the administration] had used to some extent in NAFTA when [Chicago
businessman] Bill Daley worked with Mickey Kantor. In addition, there
were some internal issues that needed to be resolved. Some people [in the
administration] weren’t so interested in going forward on fast track and,
therefore, if you took it out of the normal process, you might avoid hav-
ing to deal with that.” Berman was well known on the Hill; according to
a senior House Republican aide, “He knew a lot of members and had a
very good relationship with them. He had been associated with free trade
for a long time. He was from a very popular industry and was good at
what he did. It was a long struggle to find someone and the administra-
tion had been talking about naming a fast-track czar for some time.”

As the summer continued, the administration attempted to generate
more support among Democrats for fast track. President Clinton met with
more than 60 Democrats in late July and early August to make the case for
the legislation. According to a congressional source, Democrats told Clin-
ton that they would take “a lot of heat” if they supported fast track. Mc-

54. McCurry, quoted in “Key House Supporter Sees Speedy Action on Fast Track This Fall,”
Inside US Trade, May 30, 1997.
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Curry said members told the president there needed to be “sufficient pro-
tection” for US workers, as well as attention to the needs of workers in
other countries and to the environment.>

In July, 14 Hispanic House members, led by Representative Esteban Tor-
res (D-CA), wrote a letter to President Clinton saying that for Latinos,
African Americans, and women, NAFTA had cost more jobs than it had cre-
ated. The legislators added that they could not support fast-track extension
until improvements were made, such as strengthening the Trade Adjust-
ment Assistance program that helped US workers who lost their jobs.

The administration downplayed NAFTA in discussions of fast track.
USTR Barshefsky, speaking to members of the Business Roundtable in late
June, emphasized that the goal of fast track was not expanding NAFTA
but promoting trade with Asia and agricultural trade with the European
Union.”® The Clinton administration “did not want to support NAFTA
during this process,” says Thelma Askey. “A number of times they tried
to take NAFTA off the table in spite of the fact that we told them their ef-
forts would be fruitless. As we warned, they couldn’t ignore NAFTA be-
cause labor was always going to bring it up.”>’

In fact, playing up the relationship between NAFTA and fast track was
a key aspect of labor’s strategy. As an AFL-CIO pamphlet argued in bold-
face type: “Fast Track brought us NAFTA, and look where that got us. . . .
Now, big corporations want to extend the NAFTA deal to other countries.
In today’s world, America needs fair balanced trade—not more NAFTAs”
(AFL-CIO pamphlet, 1997).

Labor kept up its campaign against fast track, as Thea Lee of the AFL-
CIO explains:

The lobbying effort, as you can imagine, slows down in the summer. Congress
was on recess, so there wasn’t very much going on. But we started with a postcard
campaign. We sent out almost a million tear-off postcards to our members and
through affiliates letting them communicate with their members of Congress. We
were also organizing district visits as well as Washington visits to members of
Congress. We targeted members of Congress that we knew were undecided.

Gephardt’s office was said to have met with labor representatives to per-
suade them not to target Democratic members of Congress. Though Gep-
hardt himself opposed fast track, as Minority Leader he was not eager to
see fellow Democrats threatened by labor.

55. Congressional source and McCurry quoted in “Administration Considering New Poli-
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Labor’s growing effectiveness frustrated Ways and Means Chairman
Archer, as Don Carlson remembers: “We were very discouraged, particu-
larly because of the long August recess, because the opposition kept tar-
geting members in their districts. And as they put people into the ‘no’ col-
umn, they went out and targeted others. So the universe in which we
could potentially get our votes was constantly shrinking. And the passage
of time played clearly against us and into the hands of the opponents.”

The Role of Business

The business community had kept a low profile during the maneuvering,
but in July the Business Roundtable, a lobbying group made up of the na-
tion’s 200 largest corporations, organized and funded the America Leads
on Trade (ALOT) Coalition. ALOT’s mission was to build support for a
version of fast-track legislation capable of attracting bipartisan endorse-
ment. TRW chaired the trade and investment task force of the Business
Roundtable, and thus became the lead company in the effort. Ultimately,
the coalition was joined by more than 550 trade associations and compa-
nies, including the National Association of Manufacturers and the US
Chamber of Commerce. ALOT did not favor any particular fast-track bill.
“At the time ALOT was formed, the administration had not yet proposed,
and Ways and Means Committee leadership had not reacted to, detailed
legislative language,” says Gail Harrison, who lobbied on behalf of ALOT.
“The coalition was therefore not in the position to endorse a specific bill.”

In fact, business had been asked to withhold its support for fast track
until the administration and Ways and Means Republicans had come to
agreement on a fast-track version. “That was coming from the [Ways and
Means] Committee leadership and the House [Republican] leadership,”
says one source in the business community. “The signal from the Repub-
lican side to the business community was ‘Do not do this until we’re
agreed on the language.” ” Reportedly, pressure from Republicans contin-
ued through July and August and into September. One senior House Re-
publican aide recalls:

We were afraid that the administration would co-opt the business community by
getting them so intent on having fast track that they would agree to the adminis-
tration’s version. Then the administration could use the business community to
put pressure on [Ways and Means]. . . . But at the same time, we wanted some gen-
eral advocacy of the concept of fast track by the business community to Members.
It was just very difficult for the business community to straddle that line because
the companies were being asked in their meetings which version of fast track they
supported. So they basically just held off. The administration sent us its proposal
on September 21, and then that began a two-week negotiation period between us
and the administration, culminating in the Ways and Means markup on October 8.
Then the business community came out strongly in support of fast track, but by
that point we really only had a month left.
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Some observers also point to the lack of a clear motivation for business
to put its weight behind fast track. One member of Congress said that the
executives who came to lobby her characterized fast track as a “nice op-
portunity” rather than a dire necessity.”® Jay Berman, the administration
point man, says of the business effort:

The word mobilize would cause some people to cringe compared to the effort we
saw on NAFTA. NAFTA was a country-specific set of circumstances. Companies
had the ability to say, “If we do a NAFTA deal, this is what’s going to happen in
terms of our business with Mexico.” It was much more direct and concrete,
whereas just getting fast-track authority was more generic. Business didn’t make
the same level of effort over a sustained period of time. But most importantly, they
bought into the Republican strategy which was to say, “Don’t come out for fast
track, don’t negotiate the terms of this deal with the administration. We will do
that. Once we’ve done the deal and you look at the bill, then you can decide what
you want to do.”

The administration, for its part, was signaling the business community
that action during the spring and summer was crucial. According to one
observer, the administration “hoped the business community would rally
and convince Congress like they always had.” But, as some House lead-
ership and Ways and Means Republicans had counseled, business did not
rally until late in the game.

The Administration Floats a Proposal

On September 4, USTR Barshefsky met with House Ways and Means Com-
mittee Chair Bill Archer and Senate Finance Committee Chair William
Roth (R-DE) to discuss the upcoming administration legislative proposal
on fast track.”” On September 8, the White House delayed the introduc-
tion of its fast-track proposal until the following week. The decision was
largely prompted by Senate Democrats, who demanded that the adminis-
tration lay out what role Congress would play in trade negotiations. Some
wanted more specific language about how the administration would con-
sult with legislators during trade talks. As Senate Finance Committee
member Bob Kerrey (D-NE) pointed out, “Members very much involved
with these [trade negotiations] over the years . . . are of the opinion that
consultations have not occurred . . . in a meaningful way.”®® Some Demo-
cratic senators advocated formal consultations with Congress before a ne-
gotiation was complete—when it was initialed but not signed.
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On September 16, the administration floated its fast-track proposal.
“We put in what you would have predicted given the fact that Republi-
cans controlled both the Senate and the House,” says Jay Berman. Bruce
Stokes, a senior fellow at the Council on Foreign Relations, concurs: “This
was clearly a bill that was designed to placate the Republicans and the
business interests in the Democratic Party.”®! Labor’s reaction was pre-
dictable, as Thea Lee makes clear:

We hated it. We were pretty dismayed because it was even worse than we had
imagined it would be. It was a step backwards from previous fast tracks in the
Reagan and Bush era. This fast-track authority we read as very restrictive. It lim-
ited the president’s ability to negotiate anything that looked like upward harmo-
nization, where other countries might be forced to improve their labor standards
or the United States might actually be subject to any requirement that it enforce its
own laws or improve its labor standards to be in compliance. And the same thing
with environment. So it was a big disappointment to us.

The Response

On the day that the administration offered its proposal, the AFL-CIO an-
nounced it would target 13 undecided House members and the entire Cal-
ifornia market in a $1 million television and radio advertising campaign
against fast track.%? One day later, the ALOT Coalition unveiled a large-
scale media effort in support of fast-track renewal: The four-week ad-
vertising campaign would target 103 congressional districts, and its tele-
vision ads alone would cost $2 million. The coalition also drew a who's
who of the Washington lobbying community into the fight. ALOT did not
explicitly endorse the Clinton proposal, however. Jim Christy, ALOT’s co-
ordinator and TRW's chief lobbyist, said that coalition members found
Clinton’s proposal “constructive” but agreed that it wouldn’t pass as pro-
posed (Stone 1997, 1903).

On September 22, an AFL-CIO convention in Pittsburgh turned into a
protest rally against fast track. Nine hundred union delegates vowed to
fight even harder against fast track than they had against NAFTA. The
delegates jumped to their feet when Richard Gephardt said, “If intel-
lectual property and capital deserve protections in the core free-trade
treaties, with trade sanctions to enforce it, so do labor laws and environ-
mental laws, on an equal basis.”%® President Clinton was given a cool re-
ception when he told the crowd, “We cannot create enough good jobs and
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increase wages if we don’t expand trade.”® Clinton also urged labor not
to let the trade issue create a rift between unions and Democrats.

Many trade proponents felt that the unions left no room for a compro-
mise. Asked about the administration’s strategy for dealing with labor,
Berman responded:

There was no need to have a strategy. Labor announced very early on that they
were going to be against any fast track that didn’t have [certain labor and envi-
ronmental objectives] in it. And anything that had [such objectives] in it was guar-
anteed not to move. So we had to make a decision. We agreed to have a gentle-
manly disagreement about it and then they went out and did what they had to do
and we tried to do what we had to do. There was no mystery to this. This was not
complicated, given how stark the choices were.

Trouble in Congress

House Republicans faulted the administration’s fast-track draft for giving
the president too much flexibility in negotiating trade agreements. For
one thing, the language did not obligate the president to bring back trade
agreements that reflected only the negotiating objectives stated in the fast-
track authority. The use of the phrase “necessary or appropriate” to de-
scribe what could go into implementing legislation drew further oppo-
sition; Archer’s bill, by contrast, allowed only provisions “necessary” to
implement the agreement.® Finally, Republicans also criticized the “undue
vagueness” of the proposed bill’s labor and environment provisions.

The difficulty of building a congressional majority for fast track was
widely recognized. “Obviously, if you go anywhere close to the minimally
acceptable position for labor, you won’t get Republican support,” said
I. M. Destler, a trade expert at the University of Maryland. “If you don’t
include anything on labor and the environment, you are going to give the
Democrats an excuse to take a walk. . . . That leaves you with a fairly nar-
row line.”% With protectionist sentiment growing in the GOP, Republican
supporters needed some Democrats on board to pass fast track. They had
little choice, observed one administration official: “If they want to make it
a total Republican bill, fine, they should come up with the 218 Republican
votes [the bare majority needed in the House]; but they don’t have the 218
Republican votes.”®”
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The continued opposition of some Democrats could be blamed in part
on their disgruntlement at the recent budget negotiations. The adminis-
tration had delayed the fast-track vote in order to get the budget through
Congress, and many Democrats claimed that Clinton had worked more
closely with Republicans than with Democrats to reach a deal. “Many of
us feel left out,” said one House Budget Committee member.®® Represen-
tative Charles Rangel (D-NY) denounced the accord as “a Republican’s
budget.”®® Some Democrats were left in no mood to do the administra-
tion’s bidding. ALOT lobbyist Gail Harrison reflects:

I think fast track was sort of a payback for the budget agreement that curbed fund-
ing for some of the [traditional Democrats’] domestic priorities. A share of the Dem-
ocrats were not going to give this [fast-track] victory to the president after the
budget agreement. If you look at the way the votes were breaking out toward the
end of the period, you had quite a number of members on the Democratic side
who in the past had voted for trade, who were sending a message back to the ad-
ministration. It may have been that the unstated message was, “We didn’t like the
budget agreement, and you're not doing enough for the cities and the districts that
are economically disadvantaged.”

Former USTR Barshefsky believes that the impact of the budget negoti-
ations on Democrats may have been one of the most important elements
in the fast-track story:

Bill Clinton had worked out the budget with the Republicans and informed the
Democratic Caucus of the outcome. What really went on with fast track more than
anything else was captured by the views of most members of the Democratic Cau-
cus which said to Bill Clinton, “You cut us out of budget negotiations and other
legislative initiatives and now you're telling us you need our vote on fast track?
No way.” This was in large measure a personal rebuke to President Clinton, pay-
back; Democrats felt that the president worked with the Republicans to effect
compromise, rather than with the Democratic Caucus. The president understood
the depth of these feelings. It was very painful for him. In addition, however, there
was substantial pressure brought to bear on Democrats by anti-fast-track unions.
It was a very nasty campaign.

Pressure for a Vote

On October 1, the Senate Finance Committee approved a version of fast
track. The bill declared that labor and the environment were two of four
“international economic policy” objectives that would not be covered by
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fast-track rules. In order to comply with the constitutional requirement
that the House vote first on revenue legislation, the House now needed to
vote on fast track before the Senate could act.

The House Ways and Means fast-track markup session went long into
the night, but agreement on language was finally reached at 2:00 A.M. on
October 7. Fast track cleared the committee by a vote of 24 to 14; of the
panel’s 16 Democrats, only 4 (Matsui among them) supported the mea-
sure. Congress promptly adjourned for its October recess. When the
members returned, only about three weeks would remain in the legisla-
tive session.

Still, the administration hoped that a vote on fast track would be taken
in 1997. According to some observers, the White House wanted to keep
the fast-track fight inside the Beltway. An argument across the nation
would have put Democrats at the center of a controversy just when they
needed to prepare for the 1998 midterm elections. Reportedly, House
Speaker Gingrich initially suggested a vote in the spring. “When the
Speaker mentioned to the president, “We really think we might not win,
what do you think about doing it in the spring?’ the president and his
people said, “‘We would rather you vote now and lose. We do not want to
push this thing off to the spring,” ” says Republican staffer Brian Bieron.
The administration “figured that as long as you have a quick bloody bat-
tle, win or lose, the important thing at the end of the day, was [for Dem-
ocrats] to kiss and make up. That was their ultimate desire.”

On October 22, the chairman of the House Ways and Means Committee
indicated that he did not want to bring the fast-track bill to the floor until
the president could provide a list of 70 Democrats who would vote for the
legislation. Archer’s letter came after a Republican leadership meeting
concluded that Democrats were “not even close to 70 votes.””? In addi-
tion, some Republicans had mixed feelings about the bill, viewing the
passage of fast track as an outcome that would strengthen a Democratic
president.

Business interests lobbying for fast track pressed for a prompt vote. The
issue was so controversial, they argued, that many members would not
commit to either side unless a vote was imminent. In an October 28 letter,
a group of 40 CEOs called on Clinton and the congressional leadership to
hold the vote before adjournment. They believed that scheduling a vote
would force the administration and Republicans to make the deals that
were necessary to pass the legislation.

At the end of October, Gingrich met with pro-fast-track Democrats led
by Robert Matsui. Participants said a vote was needed to convince un-
decided Democrats to support the measure. “If they don’t think they’re
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going to have to vote, there’s no reason to take a position,” noted Matsui.”!
Gingrich also met with the president for almost two hours. In the end, ac-
cording to one observer, “The Speaker said, ‘Let’s go for it.” ” On October
29, the Republican leadership scheduled a fast-track vote for November 7,
the day the House hoped to adjourn.

The Final Push

The House fast-track vote was only nine days away. These days were char-
acterized by intense arm-twisting by the Clinton administration and
Speaker Gingrich. Passage of the legislation required 218 votes; Gingrich
hoped to produce 150 Republicans for fast track, but internal GOP counts
had the party evenly split, 93-93.”? To gain more Republican support, the
Speaker cut deals ranging from agreeing to make fund-raising appear-
ances to lowering Mexican tariffs on exported wine.”? The Clinton admin-
istration also made a broad array of commitments in exchange for votes,
many of them outlined in an amendment drafted by the House Ways and
Means chairman. Archer’s draft included 18 specific provisions, ranging
from enforcing an antidumping suspension agreement for Mexican toma-
toes (crucial for the Florida delegation) to agreeing to a new section 301
provision that would address trade barriers to US agricultural exports.

The administration dispatched the entire cabinet to Capitol Hill to
lobby for fast track. USTR Barshefsky spoke individually with more than
350 members of the House. The president also brought UN Ambassador
Bill Richardson back to Washington to press his former House colleagues.
Dozens of corporate CEOs walked the halls of Congress seeking votes.
ALOT reported that it spent about $5.5 million in television and radio ad-
vertisements and lobbying between Labor Day and the end of the fast-
track campaign. “It was a sale like I've never seen before,” said Repre-
sentative Sonny Bono (R-CA).”*

As the battle continued, the media was generally pro—fast track. The
New York Times, the Washington Post, Los Angeles Times, Chicago Tribune,
and the Boston Globe all backed the legislation, as did many other major
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newspapers. USA Today summed up the general consensus: “To keep the
US economy, jobs and stocks on the fast track, Clinton needs fast-track au-
thority to bring trade barriers down.””> Labor’s concerns were acknowl-
edged, but generally viewed as outweighed by the benefits of free trade.
“Many overseas workers are exploited, it’s true,” a Washington Post edito-
rial remarked, but “economies that are open to trade and foreign invest-
ment grow more quickly and lift their populations out of poverty more
quickly than economies that are closed.””® Fast track also had the support
of almost every major academic economist and dozens of former high-
level public figures. Former national security adviser Brent Scowcroft
wrote in the Washington Post, “If America does not lead on international
trade, it will be harder to lead on security and political issues. . . . Fast-
track authority is essential to being able to lead on trade.”””

Despite such support and the administration’s lobbying efforts, fast-
track proponents had a hard time lining up votes for the measure. Some
members told stories about plants in their districts that had been forced to
close because of foreign competition. Labor’s efforts had paid off, with
more than a million pieces of mail sent to union households and months
of visits to representatives by the end of the fast-track battle.

A week before the vote, Gingrich told a group of business representa-
tives that if fast track were voted on that day, it would lose by 50 votes. If
business did not raise the intensity of their lobbying campaign, Gingrich
said, they should not bother to seek his assistance “for the next couple
years.””8 Over the next six days, fast-track supporters narrowed the gap
to victory. On November 5, GOP leaders could count 112 Republicans
committed to fast track—an increase, but still short of the goal of 150 Re-
publican votes. “We have a long, uphill struggle,” said Republican Whip
Tom DeLay of Texas. “If they [the White House] want to win it, they're
just going to have to work very hard to deliver 70 Democrats.””? On No-
vember 6, however, White House allies could only count 42 backers out of
206 Democrats—one in five.3 When November 7 arrived, the president
and the Speaker believed they still lacked the necessary support. Gingrich
rescheduled the vote for Sunday, November 9, and Clinton and Gingrich
continued their efforts.
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The Mexico City Provision

In the lead-up to the vote, some Republicans attempted to leverage their
fast-track support to bolster other controversial positions. For example, in
exchange for their fast-track votes, a group of Republicans wanted the ad-
ministration to drop certain statistical techniques from the 2000 national
census. The Census Bureau planned to estimate part of the population us-
ing a method known as sampling, which would account for those missed
by other methods. House Republicans believed that statistical sampling
could cost them seats when congressional districts were next redrawn.

In addition, a group of between 6 and 10 conservative House Republi-
cans led by James Talent (R-MO) pressed Clinton to reinstate the so-called
Mexico City provision, which banned US aid to international health orga-
nizations that offered or recommended abortion services. Enacted under
President Reagan, it had been repealed by executive order during Clin-
ton’s first term. House Democrats on both sides of the debate, including
fast-track supporter Robert Matsui, strongly warned the administration
not to trade away the Mexico City provision, and President Clinton pub-
licly declared that the issue was not linked to the passage of fast track.
Though the census controversy was resolved, conflict over abortion re-
mained. “I think in the end we could have passed the bill if the Mexico
City thing had been resolved,” the president would say. “But I simply
couldn’t do that.”8!

Fast Track Is Withdrawn

A few minutes before midnight, on November 9, 1997, House Speaker
Gingrich called the White House to say that fast track was still short of the
majority needed for passage. According to one observer, only 154 Repub-
licans and as few as 41 Democrats supported fast track (Shorrock 1997).
At 1:15 A.M., President Clinton called Gingrich and asked him to can-
cel the vote scheduled for the next morning. By pulling the bill, Clinton
avoided the potential embarrassment of losing a high-profile House vote.
But not all observers agreed with the president’s decision; some were
convinced that if the vote had been held as planned, the administration
would have picked up the needed additional support and fast track would
have passed. “Some members will ‘do the right thing” if necessary but
don’t want to commit in advance,” said one fast-track proponent.

Some pundits branded the end of the 1997 fast-track effort the first fail-
ure of a free trade measure in six decades. With four of five House Dem-
ocrats against it, the Wall Street Journal noted that President Clinton had
been dealt “the biggest legislative blow since Republicans killed his health-
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care plan in 1994.”82 However, not everyone saw the cancellation of the
vote in such dramatic terms—the event received only scant coverage on
two of the three major broadcast networks, and the third, NBC, failed to
mention it at all.®

AFL-CIO President John Sweeney welcomed the news, calling the deci-
sion to pull the bill “the first bit of blue sky working Americans have seen
in US trade policy in many years.”8 The New York Times called the defeat of
the trade bill “labor’s biggest legislative victory in years.”%® Richard Gep-
hardt argued that the collapse of fast track demonstrated that any new at-
tempt must take fuller account of labor and environmental issues. “The real
question before us now is whether we connect our values of environmental
quality, worker and human rights to our economic policy,” he said. Repre-
sentative Barney Frank (D-MA) had already declared that he and other lib-
erals “will not agree to a continuation of public policies in this country and
elsewhere which exalt the mobility of capital and do nothing to provide
some offset for the inequality that is exacerbated thereby.”8

Some had assumed that President Clinton would ultimately prevail. As
White House point man Jay Berman puts it, “There were people who
thought fast track was one of these issues where at the end of the day the
president always wins—so why don’t we leave it to the end of the day?
And this time it proved to be the exception. Leaving it to the end of the
day proved to be one of its fatal flaws.”

Ultimately, business interests outspent labor more than 2 to 1 in the fast-
track campaign. Editorials were consistently pro—fast track, and the pres-
ident and the Republican leadership were behind it. “[It] was the political
equivalent of the world champion Chicago Bulls playing a pick-up street
team,” said one fast-track opponent. “[But] the street team won” (Choate
1998, 63).

The 1998 Vote

Though the White House hoped to wait and deal with fast track in the
spring of 1999, Republicans announced that a vote would take place in the
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fall of 1998—when it would fail again. Many observers say that House
Speaker Newt Gingrich brought the issue to the floor six weeks before an
election knowing that it would be defeated but also knowing that it
would create dissension among the Democrats. The administration with-
held its support, and Democrats criticized the vote as intended to drive a
wedge in their party ranks and to portray the president as weakened by
the scandal involving Monica Lewinsky. Some analysts noted that times
had changed since the Clinton administration collaborated with Gingrich
to pass NAFTA in 1993.

The September House vote opposing fast track was 243 to 180, with 71
Republicans joining 171 Democrats to defeat the proposal. Only 29 Dem-
ocrats supported the bill. “Today’s exercise on this legislation soils our na-
tional trade policy with the mud of partisan politics,” said Robert Matsui,
one of the staunchest Democratic defenders of free trade. “It is rather an at-
tempt to embarrass members of my party.”” President Clinton issued a
written statement: “Now was clearly the wrong time to vote on [fast track].
At a time when we need to forge a new consensus on trade, Congress has
chosen partisanship over progress.”88 Debate over trade would continue,
as seen in the collapse of the Seattle WTO ministerial in 1999.

The divisive nature of the fast-track fights and the growing politiciza-
tion of trade led some trade advocates to wonder if fast track was worth
the trouble. Perhaps, some argued, resources would be better used to
push for specific trade agreements instead of a seemingly abstract, proce-
dural measure. For example, in 2000 the House voted to grant China per-
manent normal trade relations (PNTR), 237 to 197 (with the support of 73
Democrats), and business mobilized powerfully behind the legislation.
Moreover, one of the brokers of the deal that ensured its passage was a
Democrat who opposed fast track in 1997, Representative Sander Levin of
Michigan. In 2001, also without fast track in place, Congress passed im-
plementing legislation for the US-Jordan Free Trade Agreement (FTA).%
Interestingly, that FTA was the first US trade agreement to include a set of
labor and environmental provisions directly in its body, making them
subject to dispute resolution procedures. Some who questioned the ne-
cessity for fast track also pointed out that talks had already begun on the
Free Trade Area of the Americas (FTAA) without its renewal. “There is a
great deal of mistrust and fear on all sides of the fast-track question,” says

87. Matsui, quoted in Finlay Lewis, “House Defeats Fast-Track Trade Bill,” The San Diego
Union-Tribune, September 26, 1998, C1.

88. Clinton, quoted in Alan Fram, “House Rejects GOP Effort to Expand President’s Trade
Powers,” Associated Press Newswires, September 25, 1998.

89. The House of Representatives passed the US-Jordan Free Trade Agreement (HR 2063) on
July 31, 2001, and the Senate followed on September 24, 2001. President Bush signed the im-
plementing bill on September 24, 2001.

228 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



one observer. “In the absence of a specific agreement, people tend to vote
their worst fears. They believe that unless they tightly constrain the pres-
ident, their views will not be represented. That fear is a powerful force.”

A Victory? Trade Promotion Authority

In January 2001, Republican George W. Bush became president of the
United States. Soon thereafter, his administration launched an effort to se-
cure fast track, renamed “trade promotion authority” or TPA. In the wake
of the September 11, 2001, attacks on New York and the Pentagon, the ad-
ministration argued that the United States should “counter terror with
trade.” “Congress needs to enact US trade promotion authority so Amer-
ica can negotiate agreements that advance the causes of openness, devel-
opment and growth,” wrote USTR Robert Zoellick in a Washington Post
op-ed. “The terrorists deliberately chose the World Trade towers as their
target. While their blow toppled the towers, it cannot and will not shake
the foundation of world trade and freedom.”?? Observers also noted that
the Bush administration methodically sought to win converts to TPA by
increasing tariffs on imported steel and Canadian softwood and by ap-
proving larger subsidies for US farmers. Though foreign trade partners
objected to such policies, nine more steel caucus members would vote for
TPA than had voted for fast track in 1998 (Bergsten 2002, 86).

The new chairman of the House Ways and Means Committee, Bill
Thomas (R-CA), said he would work to create bipartisan TPA legislation.
However, in his search for negotiating partners Thomas bypassed the se-
nior committee Democrats—Charles Rangel and Sander Levin (both of
whom had backed China PNTR but opposed fast track in 1997), as well as
free trader Robert Matsui. Instead, he turned to more junior protrade
Democrats—not all of them committee members—a move that alienated
Democratic Party leaders. Rangel, Levin, and Matsui sent out a “Dear
Colleague” letter declaring that “Thomas’ ‘Bipartisan Compromise” Is
Neither.”?! However, the committee passed Thomas’s bill 26 to 13, with 24
Republicans and 2 Democrats approving it. It included labor and envi-
ronmental standards in the negotiating goals for the administration, but
these goals were not binding—that is, putting such standards in trade
agreements was not required. With a Republican now in the White House,
business did not believe that labor and the environment would be a pri-
ority for trade negotiators and did not hesitate to lobby on TPA’s behalf.
Labor unions continued to oppose TPA.
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The House vote on the Bipartisan Trade Promotion Authority Act was
scheduled for December 6, 2001. The outcome was uncertain, and many
predicted that TPA would not pass. In fact, on the day of the vote, the
White House told Republican leaders that the bill should be withdrawn
to avoid defeat. But House Republicans pressed on, and TPA went to the
floor. As time ran out, there were more votes against the act than for it; the
vote was held open while Republican members were pressured to change
their positions. As Democrats shouted to end the voting, Representative
Jim DeMint (R-SC) switched his vote to “yes” in return for a promise to
restrict apparel imports from Caribbean and Andean nations in order to
bolster textile manufacturers in his district. That protectionist promise so
angered Ways and Means Committee Chairman Thomas that he threat-
eningly waved a red “no vote” card (he ultimately voted “yes,” however).
The House passed TPA by a one-vote margin (215-214), with only 21
Democrats supporting the bill. The free trade Democrat Robert Matsui
voted “no” on TPA, arguing that Congress needed greater input on trade
negotiations.”?

The Senate approved its own version of TPA in May 2002 more deci-
sively, 66 to 30; 41 Republicans were joined by 24 Democrats and an In-
dependent in supporting the bill, while 5 Republicans and 25 Democrats
opposed it. The House and Senate versions differed substantially, how-
ever, especially over Trade Adjustment Assistance for US workers who
lost their jobs as a result of imports. The Senate version included more
worker unemployment benefits than the House bill, as well as a new in-
novation: health care benefits. In a second vote in June 2002, the House
voted to take its version to conference with the Senate, also by a one-vote
margin (216-215) with support from only 11 Democrats.

In the end, the compromise version of trade promotion authority ex-
panded the Trade Adjustment Assistance program: It increased worker el-
igibility and financing to partially cover lost wages, lost health insurance,
and job retraining for trade-dislocated workers. Thomas agreed to about
$1.2 billion a year in benefits (the original Senate version’s expansion of
TAA had been broader). Thomas had hoped to give laid-off workers a tax
credit they could use to buy individual insurance policies, but Democrats
secured language allowing workers to access state-run insurance pools or
their former employers’ plans.”® Senate Finance Committee Chairman
Max Baucus (D-MT), the Democrat who led the Senate negotiations, said
the bill “to a large degree protects American workers who may lose their
jobs as a consequence of trade,” and would therefore “help to restore some

92. Juliet Eilperin, “Trade Bill Passes House by One Vote; Bush Closer to Obtaining More
Negotiating Power,” The Washington Post, December 7, 2001, Al.

93. Michael M. Phillips, “Leading the News: Houses Passes Fast-Track Bill, But Margin of
Victory Is Slim,” The Wall Street Journal, July 29, 2002, A3.

230 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



lost American confidence in trade agreements.””* Some observers believe
that the absence of such TAA reform was one reason why earlier fast-track
efforts had failed. But even with expanded benefits, AFL-CIO President
John Sweeney declared that TPA “will cost millions of family-supporting
jobs at a time when America’s workers are already struggling.”®>

In addition to enhancing assistance for laid-off workers, the final ver-
sion of TPA imposed more structure than past fast-track laws on the pres-
ident’s interactions with Congress before entering into trade agreements.
It created a new Congressional Oversight Group that would develop
guidelines for consultations with the administration and serve as advis-
ers to the negotiators. Baucus and Majority Leader Daschle signaled to
USTR Robert Zoellick that they wanted the new Congressional Oversight
Group to play an important role in trade negotiations, insisting that it
have a good deal of access to negotiating documents and attend negotiat-
ing sessions.”

Dropped from the final version of the bill, at the administration’s insis-
tence, was the Senate version’s Dayton-Craig amendment. Both Republi-
cans and Democrats fought to keep Dayton-Craig, which would have al-
lowed Congress to amend any trade deal that altered US antidumping or
countervailing-duty laws. The administration had already agreed to dis-
cuss antidumping issues in the new round of WTO talks. However, through
the fight for the amendment, the Senate sent a strong signal that it wanted
antidumping laws to remain unchanged.

In a 3:30 A.M. vote on July 27, 2002, after an intense night of lobbying
from the Bush administration, the House narrowly passed the Bipartisan
Trade Promotion Authority Act, 215 to 212. Fast track had expired eight
years earlier. Although USTR Robert Zoellick and Ways and Means Com-
mittee Chairman Bill Thomas continued to present the bill as a bipartisan
consensus, the evidence of a near party-line split was hard to miss. Repub-
licans voted for the bill 190 to 27, while Democrats opposed it 183 to 25.

Less than a week after the House vote, the Senate, in a 64 to 34 vote, ap-
proved the conference report for a trade package that included extending
fast track. President Bush signed the legislation a few days later, saying
that the measure would enable his administration to work on trade agree-
ments with Chile, Singapore, and Morocco and to negotiate a Free Trade
Area of the Americas, the 34-nation plan to integrate most North and

94. Baucus, quoted in Edward Alden, Michael Mann, and Frances Williams, “Bush Poised
for Win in Fast-Track Trade Pact Battle,” The Financial Times, July 27, 2002, 8.

95. AFL-CIO press release, “Statement by AFL-CIO President John J. Sweeney on Passage of
Fast Track Trade Legislation in the US House of Representatives,” July 27, 2002. Available at
www.aflcio.org.

96. See letter from Tom Daschle and Max Baucus, September 9, 2002; reprinted in Inside US
Trade, September 13, 2002.
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South American economies into a single free trade block.”” Trade promo-
tion authority would be automatically renewed until June 2007, unless
either house passed a disapproval resolution before June 2005. A senior
European trade official responded to the renewal of fast track/TPA, “It is
excellent news. It means the US can engage fully again.””

Some celebrated TPA’s passage as the beginning of a new era for US
trade policy—"a victory for the American economy,” as President Bush
put it. “Open trade is not just an economic opportunity, it is a moral im-
perative,” Bush said.”” Others noted that Democratic support for trade in
the House had hit an all-time low. While 102 House Democrats had sup-
ported NAFTA in 1993, only 25 had supported the so-called bipartisan
trade promotion authority act in 2002 (see table 5.1). “This is not the type
of authority which facilitates a broadly bipartisan trade policy,” said
Sander Levin, the ranking Democrat on the House Trade Subcommittee,
before the 2002 House vote. “Another narrow vote will not be a victory for
US trade policy, but instead will mean trouble for each new trade agree-
ment because all of the same issues and debates will be repeated” (quoted
in Shapiro and Brainard 2003).

Negotiation Analysis of the Case

The success of organized labor in opposing the renewal of fast track in
1997 is, at first glance, surprising. Fast track was supported both by Pres-
ident Clinton and by the Republican leadership in Congress. Powerful
business interests, which had a major stake in seeing the drive to liberal-
ize international trade continue, outspent labor 2 to 1 in the lobbying cam-
paign preceding the canceled vote. How then did the unions manage to
torpedo fast track? The answer lies in their early, energetic organization to
oppose the legislation, as well as their skill in shaping the process.

Element #1: Organizing to Influence

In deciding how to engage in the debate over fast track, organized labor
confronted a classic negotiating dilemma: Was it better to work to shape

97. The White House, Office of the Press Secretary, “Remarks by the President at Signing of
the Trade Act of 2002,” August 6, 2002.

98. Quoted in Edward Alden and Guy de Jonquieres, “A Deal, at Last—Trade Promotion
Authority Represents an Important Boost for Free Trade,” The Financial Times, August 1,
2002, 14.

99. President George W. Bush, remarks at the signing of the Trade Act of 2002, Washington,
DC, August 6, 2003; Bush, quoted from May 7, 2001, in White House press release, Shannon,
Ireland, June 26, 2004.
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Table 5.1 Trade votes in Congress

House of Representatives

Fast track, NAFTA, GATT Uruguay Fast track, Trade promotion  Trade promotion
19912 1993 Round, 1994 1998 authority, 2001 authority, 2002
Vote R D ITotal R D 1I1Total R D 1ITotai R D 1ITotal R D 1ITotali R D |1 Total
Yes 140 91 — 231 132 102 — 234 121 167 — 288 151 29 — 180 149 21 — 215 190 25 — 215
No 21 170 1 192 43 156 1 200 56 89 1 146 71 171 1 243 23 189 2 214 27 183 2 212
Present — — — - - - — — — — — — — 3 — 3 — — — — — — — —
Notvoting 4 4 — 8§ — — — —_ = = — — 6 3 — 6 4 1T — 5 5 2 — 7
Senate
Fast track, NAFTA, GATT Uruguay Trade promotion authority, Trade promotion authority,
19912 1993 Round, 1994 May 2002 August 2002
Vote R D Total R D Total R D Total R D | Total R D 1 Total
Yes 36 23 59 34 27 61 35 41 76 41 24 1 66 43 20 1 64
No 5 31 36 10 28 38 11 13 24 5 25 — 30 5 29 — 34
—=0
D = Democrat
I = Independent
R = Republican

a. For the sake of clarity and comparison, the literal “yes” and “no” votes on fast track 1991 have been reversed. House Resolution 101 would have barred exten-
sion of fast-track procedures; therefore, a “no” vote was a vote supporting fast track.

Sources: Congressional Quarterly AlImanac (various issues); Baldwin and Magee (2000, 7).



the legislation into something acceptable, thereby running the risk of al-
lowing momentum to build behind an unacceptable proposal, or to mo-
bilize early in direct opposition? After first trying to shape fast track, labor
shifted to outright opposition of the legislation. When business interests
delayed their mobilizing efforts until it was too late, labor prevailed.

The AFL-CIO’s “Rapid Response” campaign was a key component of la-
bor’s strategy to influence Congress. The unions leveraged their traditional
strength in grassroots organizing to direct the rank and file to oppose fast
track. The results were impressive: numerous letters to Congress (160,000
from steelworkers alone), phone calls, and rallies. Organized labor also
made skilled use of advertising. Though business outspent labor, the tim-
ing and targeting of labor’s advertising—for example, focusing on 13 un-
decided House members—arguably rendered it more effective.

Element #2: Selecting the Forum

Despite being motivated to delay or prevent further trade liberalization,
labor leaders also recognized the potential benefits of including workers’
rights and labor standards on the international trade agenda. The tradi-
tional global forum for advancing labor’s interests was the International
Labor Organization, a single-issue UN agency with little US support for
its conventions and essentially no enforcement authority. Should labor is-
sues be successfully moved into the trade arena, improvements in labor
standards could be linked to trade liberalization and increased market ac-
cess. Commitments would also be enforceable under the WTO dispute
settlement system. In the words of the AFL-CIO’s Thea Lee, labor could
then use the “leverage of trade agreements to obtain promises from trad-
ing partners to improve their [labor] laws.”

Labor’s strategy was similar to the approach taken by US knowledge-
based industries to put intellectual property onto the Uruguay Round
agenda. These industries recognized that the World Intellectual Property
Organization (WIPO), a sister agency of the ILO in the UN system, had
neither the scope nor the enforcement authority to advance their interests.
Business and labor wanted their respective concerns on the trade agenda
for the same reason: to increase leverage. At the same time, business vig-
orously argued that labor (and environmental) issues had no place in
trade agreements.

Element #3: Shaping the Agenda

The parties involved in the fast-track debate were engaged in a monu-
mental battle to shape the agenda of future trade negotiations. The debate
hinged, in part, on whether labor and environmental issues belonged in
trade talks. As a condition for granting fast-track authority, organized
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labor and their Democratic allies sought to require the administration to
negotiate labor and environmental provisions in future trade agreements.
Republican opponents and business groups sought to prevent the expan-
sion of the trade agenda to encompass these issues.

The debate over fast track was an inevitable consequence of the ten-
sions created by this peculiar mechanism and its history. To appreciate
these tensions, we need to understand the deal structure implicit in the
fast-track process. Fast track was developed in order to give the US ad-
ministration credibility in international trade negotiations by preventing
the ratification problems that had emerged after the Kennedy Round.
After making commitments on nontariff barriers in the Kennedy Round
trade talks, the administration was embarrassed when Congress refused
to pass enabling legislation. In order to avoid future difficulties of this
sort, the administration asked Congress to grant it the authority to nego-
tiate agreements that would be ratified by an up-or-down vote held on
a strict schedule. In return for giving up its ability to amend or delay the
legislation needed to implement trade agreements, Congress received
increased overview and consultation privileges during the negotiation
process.

But the arrangement created a classical negotiating problem: the principal-
agent dilemma. When the principal (here, Congress) sends an agent (the
administration) out to negotiate an agreement, how can the principal be
sure that the agent will represent his or her best interests? If the principal
does not trust the agent, the relationship becomes even more charged.

Element #4: Building Coalitions

“Organized labor” is, of course, far from monolithic. Therefore, building an
internal coalition in favor of defeating fast track was an early priority for
those union groups that stood to bear the burden of increased trade liberal-
ization. Representatives of traditional industrial unions such as the Team-
sters, Steelworkers, UAW, textile and apparel workers, and Oil, Chemical
and Atomic Workers, built a core coalition and then gradually gathered
broader support before taking the issue to the AFL-CIO Executive Commit-
tee. This strategy enabled them to overcome opposition from some mem-
bers of the Executive Committee staff and to override concerns on the part
of AFL-CIO leaders about directly opposing a Democratic administration.
The unions then focused on building a coalition in Congress to oppose
fast track. Here, too, the choice of the battleground was not accidental.
While the unions had influence in the Clinton administration, this in-
fluence was not sufficient to kill fast-track renewal efforts. President Clin-
ton was pushing a broad liberalization agenda that included negotiating
new trade agreements in the Americas, Asia, and Europe. Although some
Clinton administration officials opposed moving forward with fast track
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Figure 5.1 The ideological divide on fast track
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because they feared it would jeopardize other legislative priorities, a crit-
ical mass of support for working to win its renewal ultimately formed.

As illustrated in figure 5.1, Congress was a very different story. There,
organized labor could expect strong support from its traditional allies, in-
cluding key members of the Democratic leadership such as Minority
Leader Richard Gephardt. They also could fight a public, grassroots cam-
paign to influence undecided members. Furthermore, members of Con-
gress tended to be responsive to labor unions that were well represented
in their own districts. At the time, the labor movement provided almost
50 percent of the PAC funding for Democratic members of Congress. This
financial support translated into willingness on the part of many Demo-
crats to defer on issues that labor defined as high priority. In short, the his-
tory of financial support for Democrats and experience in grassroots or-
ganizing enabled labor to hold its own against business lobbying.

In addition, the Democratic leadership in Congress relied on well-
established patterns of deference—that is, the tendency of groups to fall
in line behind recognized leaders—to solidify opposition to fast-track re-
newal. For example, Gephardt’s “Dear Colleague” letter to his fellow Dem-
ocrats firmly rejected any fast-track proposal that failed to include labor
and environmental protections. Gephardt’s motives were complex; he
was not only a staunch supporter of organized labor but also harbored
presidential ambitions that could not be realized without solid union sup-
port. Active and early opposition to fast track by Gephardt and other key
Democrats such as House Minority Whip David Bonior translated into
broader opposition in Congress, as many members deferred to the Dem-
ocratic leadership on these issues.
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Figure 5.2 Linkages in fast-track renewal
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Finally, organized labor succeeded in mobilizing other interest groups
to oppose fast track. Key members of the coalition included environmen-
tal groups that wanted to see environmental standards included in trade
agreements, antiglobalization groups such as Public Citizen, and more
conservative economic nationalists such as Pat Buchanan.

To counter this force, the Clinton administration sought to create a win-
ning coalition to pass fast track, relying heavily on congressional Repub-
licans. This effort failed, in part because of the lack of trust among the par-
ties, but also because the Republicans asked business interests to delay
their lobbying efforts in order to try to pressure the Clinton administra-
tion on the content of the fast-track bill.

Element #5: Leveraging Linkages

Negotiations over fast-track renewal in 1997 were tightly linked to an array
of other trade negotiations—past, present, and future. As figure 5.2 illus-
trates, the administration wanted fast track in order to pursue a range of
future negotiating initiatives, including a Free Trade Area of the Americas.

The 1997 renewal effort also was linked to previous (failed) efforts to
renew fast track in 1994 and 1995. Critically, the 1997 fast-track debate oc-
curred in the shadow of the battles over NAFTA and the implementing
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legislation for the Uruguay Round. Congress approved NAFTA under
fast-track provisions in the face of tremendous opposition by organized
labor. The result was residual bitterness in the labor movement, especially
because NAFTA was viewed to have resulted in significant union job
losses. Efforts by the Clinton administration to negotiate NAFTA side
agreements on labor and environmental issues had done little to assuage
the unions’ sense of defeat. “No more NAFTAs” became a rallying cry
for those organizing to oppose fast track. The grim warning of the AFL-
CIO pamphlet cited above fell on receptive ears: “Fast Track brought us
NAFTA. ... Now big corporations want to extend the NAFTA deal to other
countries.”

The 1997 effort to renew fast track also became linked to concurrent ne-
gotiations over the 1998 federal budget and the annual renewal of China’s
most favored nation trading status. Because the Clinton administration
needed Democratic support to pass the budget, it decided to delay a vote
on fast track. Yet the budget process itself alienated Democrats, who per-
ceived that the administration had worked too closely with Republicans
and had curbed funding for traditional Democratic priorities. Moreover,
the administration was aware that Democrats in Congress didn’t want to
side with business and the Republicans on both the China issue and fast
track; and because China was the priority, it wanted the vote on China’s
MEN status to be held first.

Element #6: Playing the Frame Game

By using anger at NAFTA and the fear of job loss, organized labor framed
the debate in ways that were compelling to its constituents and their rep-
resentatives in Congress. While the administration sought to argue that
the choice was between making progress and disengaging from the rest of
the world, the unions argued that trade agreements should protect work-
ers as well as investors. The appeal to pocketbook issues proved decisive
for the audiences that the AFL-CIO sought to influence.

Element #7: Creating Momentum

In this case, organized labor was trying to prevent momentum from
building toward passage of fast track. That organized labor chose to fight
fast track rather than take on specific trade agreements was no accident.
The choice reflected labor’s sophisticated understanding of fast track as
key to the administration’s strategy for building momentum toward US
acceptance of new international trade agreements. This understanding
arose, in part, from labor’s failure to oppose NAFTA—whose success, in
turn, rested on prior congressional fast-track renewal.
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The key insight is that trade agreements negotiated by the administra-
tion under fast track are very difficult to defeat in Congress. Because fast
track prohibits amendments and imposes a strict time frame for a vote, it
blunts the most commonly used tools that single-issue groups use to
delay, water down, or defeat legislation in Congress. It thus limits the abil-
ity of unions, environmental organizations, and other groups to influence
trade agreements. For this reason, labor concluded that it was essential to
fight the battle early over fast track and not to wait for “the next NAFTA.”

Organized labor also benefited from the administration’s miscalcula-
tions in attempting to create momentum behind fast track (the decision to
wait on submitting proposed fast-track language to Congress, followed
by a premature push for a vote). As just mentioned, the administration de-
cided to put fast track on hold until after Congress had voted on the 1998
budget and China’s MFN status. The resulting delay from the spring to
the fall of 1997 gave fast-track opponents a full summer to organize. At
the same time, business was restrained from mobilizing by the Republi-
can leadership, who sought to retain leverage with the administration in
negotiating the final language of the bill.

Once the bill was introduced in the fall, business and Republican lead-
ers in Congress began to press hard for a vote. Such pressure, they be-
lieved, would force the administration to make deals with undecided
members so that the legislation would pass. This strategy backfired when
it became evident that there was not enough time to overcome the resis-
tance that had built up against fast track. The resulting decision to cancel
the vote and withdraw the legislation illustrates an enduring negotiation
lesson: Action-forcing events do force action—but not necessarily the de-
sired action.

Conclusion

The 1997 failure was, of course, not the end of the story. In August 2002,
the Bush administration succeeded in achieving TPA. By renaming fast
track “trade promotion authority,” the administration reframed what was
at stake, focusing not on moving a bill quickly through Congress but on
something more positive: promoting trade. In addition, through biparti-
san negotiations, Congress succeeded in reforming Trade Adjustment As-
sistance, providing additional aid to US workers displaced by trade liber-
alization. Nevertheless, TPA passed in the House by the narrowest of
margins, and the close votes underscore the continuing deep partisan di-
vide over fast track. Some believe that such extreme polarization will en-
able special interest lobbies to exert disproportionate influence over fu-
ture trade debates. It remains to be seen if a new approach to fast track
will emerge that can command bipartisan common ground.
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The 1999 US-China
Bilateral Agreement
and the Battle for PNTR

Making Trade Policy

On December 11, 2001, China became a member of the World Trade Orga-
nization (WTO), a move that would thrust new challenges on the Chinese
leadership and people and fundamentally redefine China’s relations with
the rest of the world—especially the United States. This case describes the
prolonged US-China bilateral negotiations over China’s WTO accession
and the subsequent debate and vote in the US Congress to permanently es-
tablish normal trade relations with China. Written from an American per-
spective, the case presents material that is useful for a discussion of such is-
sues as (1) the problems inherent in conducting trade negotiations under
the US system of government; (2) the role of trade policy in advancing
America’s economic interests; (3) the role trade agreements can and should
play in promoting human rights, enhancing domestic reform, encouraging
the rule of law, and promoting national security; (4) the costs and benefits
of WTO membership; and (5) the nature of the WTO accession process.

In order to join the WTO, China had to negotiate not only a multilateral
agreement with all the member countries as a group but also bilateral

The Eagle and the Dragon: The 1999 US-China Bilateral Agreement and the Battle for PNTR is an edited and re-
vised version of the case with the same name originally written for the Case Program at the Kennedy
School of Government. For copies or permission to reproduce the unabridged case please refer to
www.ksgcase.harvard.edu or send a written request to Case Program, John F. Kennedy School of Gov-
ernment, Harvard University, 79 John F. Kennedy Street, Cambridge, MA 02138.
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agreements with as many members as requested one. On November 15,
1999, China and the United States signed a bilateral agreement on market
access that, many say, paved the way to China’s WTO entry. China’s com-
mitments included pledges to cut tariffs, to remove trade barriers on US
agricultural and industrial products and services, and to eliminate a num-
ber of restrictions on foreign investment.

By supporting China’s WTO accession, the United States was essentially
agreeing that China should receive all the rights of WTO membership.
Such a decision was not made lightly, especially given the special chal-
lenge that China’s application presented to the United States. The central
principle of the WTO is nondiscrimination. For example, Article I of the
General Agreement on Tariffs and Trade (GATT) requires that imports
from all WTO members be subject to the same tariffs without conditions—
so-called most favored nation (MFN) treatment. Even though China was
not a WTO member, the United States had granted China MEN status since
1979. However, US law required Congress each year to affirm China’s
MEN status in a vote that entailed scrutiny on China’s performance in up-
holding human rights. In order to support Chinese accession, the United
States had to commit to nondiscriminatory treatment by agreeing to make
China’s MEN status permanent—known as permanent normal trade rela-
tions, or PNTR—and thereby giving up the right to annual reviews.

To understand how the United States and China behaved throughout
these events, it is useful to reflect on the interests and concerns each side
had about China’s WTO accession. These considerations also help to ex-
plain why the bilateral agreement took the form that it did and why the
PNTR vote was considered a landmark event.

Underlying Interests and Concerns

US Interests

The United States has major economic and political interests in how China
develops. China is an important US supplier and also provides a large
market for American goods, services, and investment—a market that is
likely to become even larger. China’s decisions about how to relate to the
rest of the world will also have a significant impact on the global economy.
Specifically, because China is a large and important economy, its member-
ship in the WTO could affect the direction in which the WTO evolves.
China is the world’s most populous nation and, as a result of sustained
economic reform and international engagement, over the past two de-
cades it has grown more rapidly than any other developing country. US
trade with China has surged as a result. Domestically, however, China’s
political evolution has not matched its economic growth. The country re-
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mains under the control of the Communist Party, and its administrative
system generally reflects the rule of Party bureaucrats rather than the rule
of law. Neither human rights nor property rights are firmly protected,
making it very difficult for US firms to operate there; US unions in par-
ticular have complained about having to compete with workers on unfair
terms.

China, as a nuclear power and a potentially dominant nation in the Pa-
cific, is also a key player in global politics and security issues. China’s re-
lationship with Taiwan presents one of the most contentious issues in in-
ternational relations and has led many Americans to view China as a
rival. Over time, Chinese power is likely to grow, and the way it wields
this power will be largely determined by how its economy and political
system continue to change.

Chinese Interests

China sought WTO membership for several reasons. Participation in the
WTO was an important step in China’s quest to gain influence on the glo-
bal scene generally, and China’s growing exports would benefit from a
system based on rules. The forum that the WTO provides for negotiating
international liberalization could help China both to reduce barriers to its
exports and to leverage its large domestic market to obtain concessions
from its trading partners. As a participant in WTO negotiations, China
could work to make the rules of global trade reflect its own interests more
closely. Although China’s Party-dominated economic system and low wages
would expose it to frequent challenges as an unfair trader, its large do-
mestic market would give it bargaining power in bilateral relationships.

China also had specific reasons to seek US approval for its WTO entry.
Because the WTO generally functions by consensus, and because mem-
bers are particularly deferential to the Quad countries (the European
Union, the United States, Japan, and Canada), United States could have
blocked Chinese accession. Alternatively, the United States could have
permitted China to join, but invoked its right under GATT Article XXXV
(Non-application of the Agreement Between Particular Contracting Par-
ties) not to extend it benefits. Such a decision would have made WTO
membership less useful to China, since the leadership was particularly in-
terested in ending the annual US renewal of MEN status. Though the ef-
fectiveness of the MFN review in reducing human rights violations in
China is debatable, the votes in Congress and the reviews of China’s
human rights record in the international press undoubtedly demanded
the constant attention of Chinese officials. The votes also created an ele-
ment of uncertainty regarding access to Chinese markets and discouraged
investors who required such access in order to be profitable.
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Domestic Chinese Reform

Entering the WTO has important implications for Chinese domestic re-
form. China had earlier taken several steps toward introducing a market
system to its economy, but the enterprises that played a leading role in
these reforms were generally owned by foreign investors and local Chi-
nese governments rather than by private Chinese entrepreneurs. The
prospect of WTO membership strengthened the hand of those seeking to
hasten China’s development toward a market economy, for China could
join the organization (and thus gain the benefits of accession) only if it
first undertook a number of domestic reforms. WTO entry has enabled
China’s leadership to make a more credible commitment to creating a sys-
tem that more fully recognizes private enterprise. In addition, it has mo-
bilized domestic firms to become more competitive through restructur-
ing, acquiring new technologies, and undertaking new alliances and
mergers with both domestic and foreign firms.

The requirements of WTO entry forced Chinese policymakers to con-
front the difficult political issues involved in reforming domestic banking
institutions, subjecting state-owned enterprises to hard budget constraints,
and allowing private firms to freely engage in international trade. The ac-
cession process also served to promote better Chinese governance, be-
cause the WTO requires policies to be transparent and enforced by rules
rather than at a bureaucrat’s discretion. Moreover, the WTO requirement
of nondiscrimination (i.e., national treatment) for imported goods and
services will have significant internal consequences. China remains a coun-
try with considerable domestic barriers and strong provincial govern-
ments; if provinces are forced to provide national treatment for imported
goods and services, they will find it harder to discriminate against goods
from other provinces.

Many of these reforms are changes that China might have chosen to
embrace of its own accord, but entry into the WTO will advance their im-
plementation. However, WTO membership also creates political and eco-
nomic risks both domestically and internationally. At home, nationalists
may argue that because the reforms are being imposed from outside, the
Chinese people should reject them. Abroad, China exposes itself to scru-
tiny and challenge in the WTO dispute settlement system as it undertakes
binding obligations.

China’s Entry into the WTO and US Economic Interests in China

Historically, US firms operating in the Chinese market have faced many
problems. In addition to dealing with formal border barriers, they must
surmount the challenges of engaging with an economy in which market
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forces are not always in play and property rights are not always secure.
The hurdles include extensive and discriminatory bureaucratic interven-
tion, restrictions on foreign investment, interventionist industrial policies,
the need to compete with state-owned enterprises that are not subject to
hard budget constraints, and the need to undertake trade through desig-
nated trading agents. While China’s entry into the WTO will not eliminate
these problems, it promises to ameliorate them, making the Chinese mar-
ket more penetrable and offering more recourse when US interests are
treated unfairly.

China’s Entry and the Broader Political Relationship
Between China and the United States

The question of whether to support China’s bid to join the international
trading system was long debated in the United States. Though no one can
be sure how China will develop, President Clinton and many others held
that accession to the WTO would reinforce its domestic political and eco-
nomic reforms. Nonetheless, prominent figures on both the political left
and right showed considerable reluctance to support the economic en-
gagement with China that WTO membership would entail. On the left,
the central issue related to human rights violations. Unions in particular
were concerned about competing against Chinese workers who had low
wages, poor working conditions, and limited rights. Political groups ob-
jected to the country’s human rights violations and believed that the an-
nual scrutiny from the MFN vote was the best way to maintain pressure
on the Chinese to improve their record. On the political right, concerns
about national security—and specifically to the fate of Taiwan—were at
the forefront.

The above considerations suggest why US negotiators found it neces-
sary to be particularly demanding in establishing conditions for Chinese
entry into the WTO in the November 1999 bilateral agreement and pro-
vide the background for a discussion of its framework.

Developing Countries

Given its interests in enhancing domestic reform in China, opening the
Chinese market to US products and investment, and mitigating any weak-
ening of WTO rules, the United States refused to provide China with the
lenient or special and differential treatment that was offered to smaller,
less economically significant developing countries. Instead, it insisted that
Chinese entry must be “on commercial terms.” The US government feared
that if China entered the WTO without committing to considerable re-
form, it might undermine the trading system. WTO members could per-
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haps turn a blind eye to lax entry terms for a small country but not to
China—it was too large a player. In addition, the terms of Chinese acces-
sion would surely become the model for other significant potential mem-
bers that were waiting in the wings, such as Russia and Vietnam.

The United States also had domestic concerns in mind. US firms faced
many problems when trying to sell products and services in China—
problems that could be resolved only if China began to operate in a sig-
nificantly different way. In this respect, US demands coincided with the
goals of China’s domestic reformers, thereby helping them make the case
for major policy changes.

Coverage and Depth

The 1999 US-China bilateral agreement was comprehensive, covering all
goods (including agriculture), services, and foreign investment. Its scope
and depth were driven both by US objectives and by the objectives of Chi-
nese reformers. China pledged to eliminate or enlarge quotas and reduce
tariffs, particularly in sectors that were US priorities, and made additional
commitments related to domestic markets. China’s concessions in ser-
vices were considerable: Foreign investment was extensively liberalized
for a number of service industries—notably, telecommunications, insur-
ance, banking, and tourism. China would implement the WIO’s Agree-
ment on Trade-Related Investment Measures (TRIMs) and would no longer
make permission to invest contingent on performance requirements.
Restrictions on foreign participation in the distribution sector would be
phased out within three years.

Winners and Losers

WTO membership has the potential to change the distribution of wealth
and power in China. Trade liberalization will certainly have an impact on
income—typically benefiting those associated with export activities and
imposing costs on those competing with imports. Chinese producers in
domestic agriculture and financial services are particularly worried about
the effects of WTO membership. Workers in state-owned enterprises may
also lose jobs when industry subsidies are withdrawn as part of domestic
market reforms. WTO membership may also affect the balance of power
between the central and provincial governments, reformers and conser-
vatives, private entrepreneurs and state enterprise employees.

The distribution of power within the WTO itself may also change. After
all, WTO members participate in the system on the basis of reciprocal con-
cessions, and China’s large domestic market gives it a great deal of bar-
gaining power as it seeks to advance its interests in export markets. And
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since the MEN principle applies in the WTO, any benefits the Chinese are
able to obtain in labor-intensive products must automatically be provided
to other member countries that export such products. For example, if
China is able to obtain lower tariffs on its textile exports to developed
countries, all other producers of textiles will benefit. Moreover, China’s
WTO accession could change the regional balance of power. If WTO mem-
bership makes China a more competitive location for production and in-
vestment, its gains may come at the expense of other Asian developing
countries.

China’s accession has affected power relationships among political
groups in the United States as well—especially in the wake of the vote to
give China PNTR. The annual vote on China’s MFN status provided
human rights activists with opportunities to advance their cause. The vote
also gave those who opposed trade with China, and those who were un-
decided, an opening to use the threat of a negative vote to obtain conces-
sions from the administration on other issues.

Governance

The WTO requires members to administer their trade rules transparently:
In accordance with GATT Article X, all trade rules must be published and
independent judicial tribunals must be available to review administrative
actions. The WTO also requires its members to implement legal regimes
that enforce intellectual property rights (through the Agreement on Trade-
Related Aspects of Intellectual Property Rights, or TRIPS). Accession will
therefore force the Chinese government to make significant changes in ad-
ministration and governance, increasing the use of rules-based systems.
WTO members will monitor China’s progress. Failure to implement the
necessary policies could result in international challenges.

Enforcement

In the early 1990s, the United States threatened to impose sanctions on
China as a way of pressuring Party leaders to enforce intellectual property
protection. Now that China has joined the WTO, the United States can no
longer make such threats: It is obligated to use the WTO'’s dispute settle-
ment procedures. Some believe that without the ability to impose sanc-
tions, the United States will have a tougher time enforcing trade agree-
ments with China. On the other hand, if the United States is able to win
cases at the WTO, the subsequent multilateral pressure on China to con-
form may be more effective than bilateral threats. For its part, China will
be able to defend itself in a multilateral setting and to pursue its own
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grievances at the WTO. Indeed, it was China that acted first in a bilateral
dispute, bringing a case against US steel tariffs in 2002. As a country with
a large market, China will also be able to use the prospect of suspending
concessions to increase the compliance of other WTO members.

From an American standpoint, the 1999 US-China agreement was a re-
markable success, with Chinese concessions going much further than
most observers had hoped or expected. The Chinese agreed to liberalize
their market, while the United States was required simply to enforce the
status quo, giving up only the right to suspend MEN treatment. Yet de-
spite the advantages of the agreement, passage of PNTR was highly con-
troversial; almost two-thirds of the Democratic party and most American
trade unions were strongly opposed to it. One reason the Clinton admin-
istration was so firm in its demands in the bilateral negotiations with
China was that only a very good agreement was worth the very high po-
litical cost that the president knew he would have to pay. In the end, the
US success in obtaining such a far-reaching agreement does not necessar-
ily imply that China “lost” in the negotiations. Because the Chinese lead-
ership was able to use the terms of the agreement to strengthen its reform
agenda, they may in fact have been the bigger winners.

CASE STUDY: The Eagle and the Dragon—The 1999
US-China Bilateral Agreement and the Battle for PNTR

President Clinton was in the shower when US National Security Adviser
Sandy Berger told him who was on the phone. The president took the call.
United States Trade Representative (USTR) Charlene Barshefsky and Na-
tional Economic Adviser Gene Sperling were standing in a ladies” bath-
room at the Chinese Trade Ministry in Beijing. “Mr. President,” Barshef-
sky exclaimed, “it’s done.”

On November 15, 1999, after six days of high-stakes negotiations, China
and the United States signed a bilateral market access agreement. Ac-
cording to many observers, it was this agreement that paved the way
to China’s entry into the World Trade Organization. In the deal, China
agreed to cut tariffs, remove trade barriers on agricultural and industrial
products and services, eliminate a number of restrictions on foreign in-
vestment, and allow the United States to guard against import surges that
could hurt certain domestic industries. Some predicted that the agree-
ment would become a key element in Clinton’s presidential legacy.

However, the bilateral agreement was not the final step in the process.
While the president had the authority to support China’s WTO member-
ship, it was Congress that would decide whether to grant China PNTR
with the United States. Previously, China’s most favored nation trade
status had faced an annual renewal that often became a focal point in
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Congress for protests over human rights issues, security concerns, and the
growing US trade deficit with China.! As a presidential candidate, Bill
Clinton had campaigned on making China’s trade status conditional on
improvements in its human rights record, criticizing George H. W. Bush
for “coddling” the Chinese. After opposition from the business commu-
nity—and seeming indifference from the international community—Clin-
ton backed away from this policy. Ultimately, following a heated fight, the
House of Representatives voted to grant China PNTR in May 2000. PNTR
was passed by the Senate in September and signed into law in October,
during the last months of Clinton’s presidency.

The US-China bilateral agreement and the fight for PNTR were not short
on drama or strange bedfellows. Negotiations over the November 1999 bi-
lateral deal were often all-night affairs. During the last round of talks in Bei-
jing, USTR Barshefsky sent her luggage to the airport three times to indicate
her readiness to walk away. The fight on Capitol Hill for PNTR was of his-
toric proportions—one observer remarked that “The colossal lobbying bat-
tle over China’s trade status will be studied by political science classes for
years to come.”? Republicans who had led the charge to impeach the pres-
ident now found themselves working to advance Clinton’s goals. Business
interests spent record-setting amounts lobbying for the legislation. Labor
and consumer groups, invigorated after their forceful and well-publicized
protests in November 1999 at the Seattle WTO ministerial, vehemently op-
posed PNTR. In the end, three out of four Republicans voted for PNTR
while two out of three Democrats opposed it. Yet a number of observers say
that considerable credit for PNTR’s passage belongs to a prolabor Dem-
ocrat who had voted against the North American Free Trade Agreement
(NAFTA)—Representative Sander “Sandy” Levin (D-MI).

China and the GATT

China was an original signatory of the General Agreement on Tariffs and
Trade (1947), the predecessor to the WTO,? but its domestic political up-
heaval led to an unusual withdrawal. When Mao Zedong’s Chinese Com-
munist Party defeated Chiang Kai-shek’s Nationalist Party in 1949, the
People’s Republic of China (PRC) was born and the remains of Chiang’s
Nationalist government fled to Taiwan. In March 1950, UN Secretary-

1. The US trade deficit with China rose from $6 billion in 1989 to nearly $84 billion in 2000
(see table 6.1).

2. Paul Magnusson, “The Battle over China—China Trade: Will Clinton Pull It Off?” Busi-
ness Week, May 29, 2000, 74.

3. There were 23 original contracting parties to the GATT.
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General Trygve Lie received a cable from Nationalist government officials
in Taiwan indicating that “China” was withdrawing from the GATT. The
withdrawal took effect a few months later. The mainland Communists re-
fused to recognize the Nationalists’ action and contested its validity.* The
disagreement centered on the charged question of whether there was one
China or two. Regardless, mainland China (hereafter called simply “China”
or “the PRC”) would not play a role in GATT affairs for years to come (see
Bhala 2000, Wang 1995).

Economic relations between the PRC and the United States effectively
ended when the United States imposed an embargo on trade with China
in 1950 at the start of the Korean War. In 1951, under the Trade Agree-
ments Extension Act, President Harry Truman suspended the MEN tariff
status not just of China but of all countries in the then Sino-Soviet bloc.

In 1965, the Nationalist government of Taiwan was accorded observer
status in the GATT—a status withdrawn in 1971 after the United Nations
recognized the Communist government of the PRC as the sole legal Chi-
nese representative in the United Nations in UN General Assembly Reso-
lution 2758 (XXVI). Though the PRC became a full member of the General
Assembly, the Chinese government did not seek to reenter the GATT. Ob-
servers cite various reasons for this decision, including China’s Cultural
Revolution of 1966-76, its isolation from the rest of the world, and the
Chinese government’s insistence (contrary to GATT principles) on con-
trolling foreign trade. Foreign trade was also only a small part of the
PRC’s economy;, for its guiding principle was self-reliance.

In 1980, China joined the International Monetary Fund (IMF) and the
World Bank. It also applied for nonvoting observer status at the GATT, a
request that was granted in 1982.5 These moves coincided with Deng Xi-
aoping’s economic reforms (which began in 1978), designed to jump-start
China’s economy. The reforms profoundly changed China’s relationship
with the outside world. Merchandise exports grew from $11 billion in
1978 to $24 billion in 1984, reaching $154 billion by 1996 (Kennedy and
Marquis 1998, 9).

Trade relations between the PRC and the United States were formally re-
stored in the 1979 US-China Trade Agreement. The 1979 agreement—which
entered into force in 1980—provided mutual MFN trading status, signifi-
cantly lowering tariffs on traded goods.® That status was not permanent,

4. According to the Communists, the Nationalists could not speak for the Chinese govern-
ment because they did not control the mainland.

5. In 1983, China participated in negotiations as an observer and became a signatory to the
GATT Multi-Fiber Arrangement (MFA).

6. MEN was not the lowest tariff status possible; some developing countries had even lower
rates under the Generalized System of Preferences (GSP). The trade agreement with China
would be renewed every three years.
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however. Instead, as a nonmarket economy, China was subject to an annual
review under section 402 of the Trade Act of 1974, the so-called Jackson-
Vanik amendment.” Each year on July 3, the US president had to waive
Jackson-Vanik in order to renew China’s MFN status. The president’s re-
newal would go through automatically unless Congress voted to reject it.3

Accession Negotiations Begin ... and Stall

In 1986, China requested the restoration of its status as a full contracting
party to the GATT, arguing that the Beijing government had never agreed
to China’s withdrawal (Jackson and Rhodes 1999, 498; see also Yang and
Cheng 2001, 299-302). Rejoining the GATT would assure China of lower
tariffs for its goods when trading with GATT members. Entry would also
eliminate other trade barriers China faced, such as quantity restrictions.
Overall, the World Bank estimated that by acceding to the GATT, China
would increase its exports by 38 percent (Bhala 2000, 1480). With the ap-
proval of the US Congress, accession would also mean the end of the US
annual review of China’s MFN status. In short, GATT membership would
garner China all the benefits of belonging to the principal international
trade organization.

But the path to that goal was not easy. The GATT accession process had
both multilateral and bilateral levels (for more information on the process,
see WTO 1995). As an applicant nation, China had to negotiate a multilateral
Protocol of Accession with all interested members to establish the terms
and conditions of GATT entry. To this end, a working party on “China’s
Status as a Contracting Party” was created in 1987.° The first phase of the
process required China to submit a memorandum on its trade regime for re-
view by the working party, followed by negotiations on how and when
China would revise polices that did not meet minimum GATT standards.
Many issues needed to be discussed, including tariffs, market access, trans-
parency of trade laws, and subsidies to state-owned enterprises. In addi-
tion, because decisions at the GATT were made by consensus, the opposi-
tion of one country could block the working party from concluding its task.

As part of the accession process, each GATT applicant also negotiated
bilateral market access agreements with members of the working party.
Thirty-seven countries requested such negotiations with China, and any

7. Jackson-Vanik was designed to deny MEN status to countries with nonmarket economies—
notably the Soviet Union, which did not freely allow emigration.

8. Congressional rejection of the extension was subject to presidential veto, which could be
overturned only by a two-thirds majority in both the House and the Senate.

9. The working party met at least 20 times: in 1987, 1988 (five times), 1989, 1990, 1992 (three
times), 1993 (three times), 1994 (four times), and 1995 (at least three times) (GATT Activities
[1987-95]).
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commitments made by China would apply equally to all GATT members
under nondiscrimination rules. In other words, the bilateral talks deter-
mined the benefits members could expect when China joined the GATT.

By the end of 1988, the working party had completed the initial phase
of exploring China’s trade regime and expected to begin considering pos-
sible terms of a Protocol of Accession in 1989.19 But in June 1989, tanks
and army soldiers opened fire on unarmed students and other protesters
in Tiananmen Square, killing hundreds and leading the United States to
withdraw its support for China’s accession to the GATT (Ross 1996, 22).
Other GATT members were worried about the slowdown of China’s eco-
nomic reform. Citing “political and economic upheaval in China in the
early summer,” which “led participants to conclude that no useful work
could be done at that stage,” the GATT Working Party on China canceled
its June 1989 meeting. Concerns about China’s economy were also voiced
at a meeting in December at which members of the working party “were
anxious to clarify whether [China’s] recent cutbacks in imports and slow-
down in the pace of reform were a short-term reaction to an overheated
economy or represented a more permanent change of approach.”!! The
working party met again in September 1990—and then not until a year
and a half later, in February 1992.12

Taiwan’s 1990 bid to join the GATT heightened the controversy. China,
which has never swerved from its policy favoring reunification with Taiwan,
demanded that the island not enter the GATT until its own application was
accepted. In 1992 the GATT established a working party to consider Tai-
wan'’s application as a “separate customs territory” under the name “Chi-
nese Taipei.”!3 While China’s and Taiwan'’s accession processes would con-
tinue independently, it was decided that China had to be accepted first.

In a final complication, attention sometimes was diverted from China’s
accession to the multilateral GATT Uruguay Round negotiations (1986-93)—
especially when the talks broke down over agriculture at the end of 1990.
“Alot of things go on hold while you're trying to complete a new global
trade agreement,” notes one negotiator. “Accessions tend to be one of
them. So that contributed to the slowdown in China’s WTO bid.”

US-China Bilateral Trade Tensions

As discussions continued on the multilateral level, the issue of trade with
China was becoming more contentious in the United States. From 1980—
the year MEN status was restored after having been suspended in 1951—

10. GATT Activities (1988), 129.

11. GATT Activities (1989), 130, 131.

12. GATT Activities (1991), 132; GATT Activities (1992), 94.
13. GATT Activities (1992), 95-96.
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until 1989, the annual renewal of China’s trade status was relatively un-
controversial in the US Congress. However, Tiananmen Square caused
many in Washington to advocate harsh economic sanctions against China.
Some in Congress favored withdrawing China’s MFN status altogether,
or at least using the annual renewal as an opportunity to speak out
against China’s human rights abuses, use of prison labor, Taiwan policies,
and weapons proliferation. Withdrawing MFN status would raise US tar-
iffs on Chinese imports from an average of 8.4 percent to 47.5 percent.

Senate Majority Leader George Mitchell (D-ME) and Representative
Nancy Pelosi (D-CA) led the charge on Capitol Hill to restrict China’s MFN
status during the presidency of George H. W. Bush. In 1990 and 1991, the
House voted to set conditions on MFN status for China by overwhelming
bipartisan majorities,'# but the Senate did not give these bills final approval.
President Bush argued that retracting MFN status would be a setback for
Chinese reformers. “If we withdrew MFN or imposed conditions that would
make trade impossible, we would punish South China, in particular Guang-
dong Province, the very region where free-market reform and the challenge
to central authority are the strongest,” Bush said when he announced the ex-
tension of China’s MFN status in 1991.1% Senate Majority Leader Mitchell
criticized the president’s comments as lacking “any moral or logical basis.”1®

Many in Congress also worried about the growing trade imbalance
with China, which had ballooned from $3.5 billion in 1988 to $10.4 billion
by 1990 (see table 6.1). Trade with China was changing—not just in vol-
ume, but also in composition. In 1980, the principal Chinese exports to the
United States were crude oil and refined petroleum products. By the late
1980s and early 1990s, China’s exports were largely composed of labor-
intensive manufactures such as electronics, footwear, textiles, apparel,
toys, and sporting goods (Sebenius and Hulse 2001a, 7).1” While the
United States had a growing demand for these products, China did not
have the same appetite for US goods.

Though President Bush refused to link human rights to MFN treatment,
his administration did put pressure on the Chinese to reform their trade
regime. Section 301 of the 1974 Trade Act allowed the president to take
unilateral action against “unreasonable, unjustifiable, or discriminatory”
practices by its trade partners. In 1991, the United States initiated a section
301 case against China over four unfair trading practices affecting US ex-

14. In the House, the 1990 bill (HR 4939) to put new human rights conditions on China’s
MEN status passed 384-30; the 1991 measure (HR 2212) to restrict the president’s ability to
renew MEN status for China in 1992 passed 313-112.

15. President George H. W. Bush, commencement address at Yale University, May 27, 1991.
16. Mitchell, quoted in Congressional Quarterly Almanac (1991), 14-E.

17. By 1997, approximately 87 percent of Chinese exports and 80 percent of Chinese imports
consisted of manufactured goods (USITC 1999, 6).
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Table 6.1 US merchandise trade with China, 1980-2003
(billions of dollars)

Year US exports US imports US trade balance
1980 3.8 1.1 +2.7
1981 3.6 1.9 +1.7
1982 29 23 +0.6
1983 2.2 2.2 0.0
1984 3.0 3.1 -0.1
1985 3.9 3.9 0.0
1986 3.1 4.8 -1.7
1987 3.5 6.3 -2.8
1988 5.0 8.5 -3.5
1989 5.8 12.0 -6.2
1990 4.8 15.2 -10.4
1991 6.3 19.0 -12.7
1992 7.5 25.7 -18.2
1993 8.8 31.5 -22.8
1994 9.3 38.8 -29.5
1995 11.7 456 -339
1996 12.0 51.5 -39.5
1997 12.8 62.6 -49.8
1998 14.2 71.2 -57.0
1999 13.1 81.8 -68.7
2000 16.2 100.0 -83.8
2001 19.2 102.3 -83.1
2002 22.1 125.2 -103.1
2003 28.4 152.4 -124.0

Sources: US Department of Commerce, International Trade Administration, www.ita.doc.gov:
US Total Exports to Individual Countries, 1997-2003; US Total Imports from Individual Countries,
1997-2003; US Exports by Country, 1985-2003; and US Imports by Country, 1985-2003.

ports, including tariff and nontariff barriers and a lack of transparency in
Chinese trade rules.!8 The case was the most sweeping market access in-
vestigation in USTR’s history. In August 1992, USTR determined that
China had made insufficient progress and threatened to impose $3.9 bil-
lion in trade sanctions—which would have been the highest amount ever
levied in a section 301 case (Morrison 2001). In October 1992, China and
the United States reached an agreement—the Memorandum of Under-

18. Specifically, the practices were (1) product- and sector-specific import prohibitions and
quantitative restrictions, (2) restrictive import-licensing requirements, (3) technical barriers
to trade such as testing and certification requirements, and (4) failure to publish laws, regu-
lations, judicial decisions, and administrative rulings concerning requirements, restrictions,
or prohibitions on imports affecting their sale and distribution in China (see USTR, 1992 An-
nual Report of the President of the United States on the Trade Agreements Program, 56).
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standing Between the Government of the People’s Republic of China and
the Government of the United States of America Concerning Market Ac-
cess (hereafter referred to as the 1992 US-China Market Access MOU)—
with China pledging to reduce a variety of trade barriers over the next
five years. In return, the United States agreed to “staunchly support” the
PRC’s goal of becoming a GATT/WTO member (1992 US-China Market
Access MOU, Article VIII).1?

The Bush administration also put pressure on the Chinese in the area of
intellectual property rights (IPR) violations, especially in the “piracy” of
software, compact discs, and videos.? In the first visit to China by a US cab-
inet officer after Tiananmen Square, Secretary of State James Baker told gov-
ernment officials that misuse of American intellectual property stood with
the sale of weapons of mass destruction to Iran and human rights abuses as
one of three issues impeding better bilateral relations (Alford 1995, 113). In
April 1991, China was named a “Priority Foreign Country” under Special
301 for failing to provide adequate protection to patents, trademarks, copy-
rights, and trade secrets.?! In May, USTR Carla Hills began an investigation
and later warned that $1.5 billion in trade sanctions would be imposed on
Chinese products like clothing and electronics if an IPR agreement was not
reached by January 1992. When China countered with plans to impose
sanctions of its own, the Bush administration threatened to revoke China’s
MEN status and impede China’s accession to the GATT (Sebenius and
Hulse 2001a, 8). On January 17, 1992, China and the United States reached
a deal: China agreed to significantly improve IPR protections on products
such as computer software, agricultural chemicals, CDs, and pharmaceuti-
cals and to join the Berne Convention on copyrights. The agreement re-
portedly brought about little real change, however.

In 1992, President Bush twice vetoed a conditional MFN bill passed by the
House and Senate that linked trade with human rights. “There is no doubt
in my mind that if we present China’s leaders with an ultimatum on MFN,
the result will be weakened ties to the West and further repression,” Bush
wrote in a veto message.”> The Senate failed to override the presidential

19. 1992 US-China Market Access MOU, Article VIII, 2, “The US Government will staunchly
support China’s achievement of contracting party status to the GATT and will work construc-
tively with the Chinese Government and other GATT contracting parties to reach agreement
on an acceptable ‘Protocol” and then China’s rapid attainment of contracting party status.”

20. In his book To Steal a Book Is an Elegant Offense, William Alford (1995, 112) notes: “The
Bush administration’s professed concerns about interfering in China’s internal affairs, which
supposedly constrained it from pushing with vigor, either publicly or privately, for a peace-
ful resolution of the occupation of [Tiananmen] Square, simply did not carry over to intel-
lectual property.”

21. On Special 301, see chapter 3.

22. Bush, quoted in his written presidential message to the House of Representatives, March 2,
1992.
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vetoes (see table 6.2). In another development on the human rights front, in
August 1992 the United States and China signed an MOU that committed
China to cease exporting to the United States products made with prison
labor (US law prohibits the importation of such goods). But debate contin-
ued over the MOU’s implementation, focusing especially on visits by US
customs officials to production facilities suspected of using forced labor.

As a presidential candidate, Bill Clinton was critical of the Bush policy
of engagement with China. During his acceptance speech at the Demo-
cratic convention, Clinton declared that the United States needed a gov-
ernment that “does not coddle tyrants from Baghdad to Beijing”—a state-
ment that would be repeated in the press for years to come. Clinton also
noted in campaign speeches that “there is no more striking example of Mr.
Bush’s indifference toward democracy than his policy toward China” and
criticized Bush for “signaling that we would do business as usual with
those who murdered freedom in Tiananmen Square.”?3 The Chinese gov-
ernment expressed “serious concern” at the possibility of Clinton’s being
elected to the White House.?* In the lead-up to the election, Clinton con-
tinued to denounce Bush’s stance on China’s MFN status, endorsing leg-
islation that would link China’s MFN renewal to improvements in human
rights, reductions of overseas arms sales, and fairer trade.

As president, Clinton followed through with his vision, issuing an ex-
ecutive order in May 1993 to make the renewal of China’s MFN trade sta-
tus in 1994 conditional on improvement in six areas, including human
rights.?’> He was commended by Senator Mitchell and Representative
Pelosi, who said that further congressional action would be unnecessary.
Mitchell called Clinton’s order “fair, reasonable, responsible.”26

Clinton’s move was unpopular with many in the business community,
however. As AT&T Chairman William Warwick told Secretary of State
William Christopher, conditional MFN was “well-intentioned” but “in the
view of American business interests is ill-conceived.”?” Before signing his

23. William J. Clinton, “American Foreign Policy and the Democratic Ideal,” campaign
speech, Pabst Theater, Milwaukee, WI, October 1, 1992; speech to the Los Angeles World Af-
fairs Council, US Newswires, August 13, 1992.

24. Geoffrey Crothall, “MFN Worry If Clinton Wins,” South China Morning Post, July 29,1992, 11.

25. The five other areas were treatment of political prisoners, Tibet’s heritage, emigration,
international radio and television broadcasts in China, and the use of prison labor. See Ex-
ecutive Order 12850, “Conditions for Renewal of Most Favored Nation Status for the Peo-
ple’s Republic of China in 1994,” May 28, 1993.

26. Mitchell, quoted in “China’s Trade Status Tied to Human Rights Record,” 1993 Congres-
sional Quarterly Almanac, 184.

27. Warwick, quoted in Robert S. Greenberger and Kathy Chen, “China, US Head Toward
Trade Collision—Beijing Refuses to be Railroaded by Washington over Human Rights,” The
Asian Wall Street Journal, March 14, 1994, 1. US businesses were not united on this issue;
human rights concerns had already led some, such as Levi-Strauss and Timberland, to pull
out of China.
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Table 6.2 China MFN votes in Congress

Year Vote Republicans Democrats Independents  Total

House of Representatives

1990 Conditions on China’s
MFN (HR 4939)
Yes 150 234 — 384
No 19 11 — 30

1991  Conditional MFN for China in
1992 Conference Report (HR 2212)

Yes 151 257 1 409
No 14 7 — 21
1992  Override veto of HR 2212
Yes 110 246 1 357
No 51 10 — 61
Conditional MFN for China
in 1993 (HR 5318)
Yes 112 226 1 339
No 47 15 — 62
Override veto of HR 5318
Yes 102 242 1 345
No 60 14 — 74
1993  Disapprove China MFN
(HJ Res. 208; H Rept
103-167)
Yes 63 41 1 105
No 108 210 — 318
1994 Disapprove China MFN
(HJ Res. 373)
Yes 36 38 1 75
No 141 215 — 356
China MFN Executive
Order Codification
(HR 4590)
Yes 129 151 — 280
No 44 107 1 152
1995 Disapprove China MFN/
Motion on table
(HJ Res. 96)
Yes 178 143 — 321
No 52 54 1 107
1997 Disapprove China MFN
(HJ Res. 79)
Yes 79 93 1 173
No 147 112 — 259
1998 Disapprove NTR status
for China (HJ Res. 121)
Yes 78 87 1 166
No 149 115 — 264
2000 PNTR for China
(HR 4444)
Yes 164 73 — 237
No 57 138 2 197
2000 Overturn decision to
Extend PNTR (HJ Res. 103)
Yes 54 91 2 147
No 164 17 — 281

(table continues next page)
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Table 6.2 (continued)

Year Vote Republicans Democrats Total
Senate
1991 Conditional MFN for China
(HR 2212)
Yes 6 49 55
No 37 7 44

1992  Conditional MFN for China/
Conference Report (HR 2212)

Yes 9 50 59

No 34 5 39
Override veto of HR 2212

Yes 9 51 60

No 34 4 38

Override veto of conditional
MFN for China (HR 5318)

Yes 8 51 59
No 35 5 40
2000 PNTR for China (HR 4444)
Yes 46 37 83
No 8 7 15
— =0
MFN = most favored nation status
NTR = normal trade relations
PNTR = permanent normal trade relations
Notes:

HR 4939 (1990): Passage of the bill to require the president to certify that the Chinese government is
taking action to correct human rights violations before granting China MFN trade status in 1991.
HR 2212 (1991): Adoption of the conference report to allow the president to renew the extension of
nondiscriminatory treatment for the products of China (MFN trading status) only if the Chinese
government releases nonviolent Tiananmen Square demonstrators, does not sell missiles to Syria
or Iran, and makes significant progress in human rights, its nuclear proliferation policy, and certain

trade practices. A “nay” was a vote supporting the president’s position.

HR 5318 (1992): Conditional MFN for China in 1993: Bill to prohibit the president from waiving the
Jackson-Vanik amendment to the 1974 Trade Act for Chinese state-owned enterprises in 1993 un-
less he certified that China had released and accounted for all prisoners from the Tiananmen
Square demonstrations in 1989 and had made significant progress in resolving concerns over
human rights violations, trade violations, and weapons nonproliferation. A “nay” was a vote sup-
porting the president’s position.

HJ Res. 208—H Rept. 103-167 (1993): Disapprove China MFN: Joint resolution to disapprove President
Clinton’s waiver of the Jackson-Vanik amendment to the 1974 Trade Act with respect to China for
the period beginning July 3,1993, through July 2,1994.

HR 4590 (1994): China MFN Executive Order Codification: Substitute amendment to codify President
Clinton’s May 26 executive order waiving the Jackson-Vanik amendment to the 1974 Trade Act and
granting MFN status to China from July 1994 through July 1995, allowing Chinese products to enter
the United States at the lowest available tariff rate.

HJ Res. 96 (1995): Disapprove China MFN: Wolf (R-VA), motion to table (kill) the joint resolution to dis-
approve President Clinton’s waiver of the Jackson-Vanik amendment to the 1974 trade act in order
to grant MFN status to China for the period July 1995 through July 1996. A “yes” vote was a vote in
support of the president’s position.

HJ Res. 79 (1997): Disapprove China MFN: Joint resolution disapproving of President Clinton’s decision
to renew MFN status to China from July 3, 1997, to July 3, 1998. A “no” vote was a vote in support of
the president’s position.

HJ Res. 121 (1998): Disapprove NTR status for China: Bill to deny president’s request to provide “nor-
mal trade relations” for items produced in China for the period July 1998 through July 1999.

HJ Res. 103 (2000): Overturn decision to extend PNTR: Disapprove the extension of the waiver author-
ity contained in Section 402(c) of the Trade Act of 1974 with respect to the People’s Republic of China.

Source: Congressional Quarterly Almanac (various years).
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executive order, Clinton had received a letter from 298 companies and 37
trade associations requesting him not to attach conditions to MFN sta-
tus.?® The business coalition against conditional MFN, which became
known as “the new China lobby,” was described by trade experts as “per-
haps the most formidable, pro-trade coalition ever sustained by US busi-
ness on its own initiative” (Destler 1995, 234). Some administration offi-
cials, including Treasury Secretary Lloyd Bentsen, National Economic
Council Chairman Robert Rubin, and Council of Economic Advisers
Chair Laura Tyson also called for moderation with China. Nor did the in-
ternational community rally to support Clinton’s executive order; the Eu-
ropean Union and Japan had no plans to link trade with human rights. In
the months following the executive order, some say the Chinese made a
point of defying US conditions by cracking down on well-known political
dissidents.?” In June 1994, Clinton renewed China’s MFN status despite
the consensus in the United States that if anything, human rights in China
had worsened.

Later that month, USTR once again designated China a Special 301 “Pri-
ority Foreign Country” because of its lack of progress in enforcing agree-
ments on intellectual property rights. According to industry estimates,
“piracy” of their products in China cost US software publishers $351 mil-
lion annually.3 The music industry calculated that China was copying 75
million CDs per year.! In negotiations with the Chinese, Deputy USTR
Charlene Barshefsky emphasized that improving IPR enforcement would
be an important step in their bid for membership in the GATT, demon-
strating to the international community that China was serious about
making the required changes. But in February 1995, citing a lack of prog-
ress in the IPR talks, USTR released a list of more than $1 billion worth of
Chinese imports that would be subject to 100 percent tariffs. China retali-
ated by announcing sanctions of its own on US products, including CDs,
cigarettes, Kodak film, and AT&T telecom switches.’? After a high-risk
negotiation, China and the United States reached an agreement on IPR en-
forcement on February 26, 1995.

28. Fifty of these companies had made soft money contributions averaging $30,000 each to
the Democratic National Committee (John Kruger and Charles Lewis, “Bill’s Long March;
When Big Money Talked, Clinton Retreated to George Bush'’s Policy,” The Washington Post,
November 7, 1993, C3).

29. Greenberger and Chen, “China, US Head Toward Trade Collision,” 1.

30. Robert Hurtado, “With Sanctions Set, Companies Rethink Their China Plans,” The New
York Times, February 6, 1995, A1.

31. Kantor said about 70 million of these pirated CDs were exported. See “US Hits China
with 301 Case on IPR, Spares Argentina, India,” Inside US Trade, July 1, 1994.

32. “New Chinese Retaliation List Targets Telecom Switches, Film,” Inside US Trade, Febru-
ary 10, 1995.
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USTR once again put the Chinese on notice for failing to enforce IP
rights in May 1996. Some US companies claimed that IPR piracy had ac-
tually worsened after the February agreement. For example, while China
had conducted thousands of raids and destroyed millions of copied CDs
at the retail level, USTR noted that many Chinese factories continued to
produce and export pirated products.>®> Some in the administration felt
that with Clinton running for a second term as president, a firm stance
was important. As negotiations and threats of sanctions continued, Acting
USTR Barshefsky turned down a surprise invitation to meet with Presi-
dent Jiang Zemin, explaining to China’s trade minister, “I would be hon-
ored and delighted to meet with President Jiang, but I am afraid that
would be impossible. I cannot meet with President Jiang and then impose
sanctions. If all 15 factories are not closed, I will have no choice but to im-
pose sanctions, and I do not want to put President Jiang, or you, in that
embarrassing position.”3* Ultimately, in June 1996, China agreed to im-
prove enforcement of the 1995 IPR agreement. “Three years ago, IPR en-
forcement was an abstract concept,” Barshefsky said at a press conference.
“Now, the Chinese authorities are taking concrete and tangible actions.”3
Nevertheless, IPRs would remain a potent issue in the years ahead.

China Sets a Goal

Meanwhile, back at the GATT, China set a goal of January 1, 1995, for
reentry—the date the GATT would become the WTO. As Barshefsky re-
members, “China viewed entry at the creation of the WTO as a psycho-
logically important target. In large part, this was because China was a
founding member of the GATT. Now it wanted to be a founding member
of the WTO.”3¢ The GATT working party met between 1992 and the end
of 1994, and China held bilateral market access negotiations with many
countries.3” Numerous issues were discussed, such as tariffs, nontariff bar-

33. USTR, 1995 Annual Report of the President of the United States on the Trade Agreements Pro-
gram, 88.

34. Barshefsky, interviewed in Sebenius and Hulse (2001b, 10).

35. See Seth Faison, “US and China Agree on Pact to Fight Piracy,” The New York Times, June
18, 1996, Al.

36. Unless otherwise noted, all quotes from Charlene Barshefsky are from a March 2001 in-
terview with Charan Devereaux. Observers at the GATT agreed with her assessment; e.g.,
see GATT Activities (1993), 105 (“Throughout the year, China expressed its wish that the ne-
gotiations on its status as a contracting party be concluded in time for it to become an orig-
inal member of the World Trade Organization”).

37. The countries participating included the United States, Canada, Japan, EC members,
Mexico, the Nordic nations, and Switzerland (GATT Activities [1993], 104-5; GATT Activities
[1994-95], 113).
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riers, market access for financial services, insurance and telecommunica-
tions, labor standards, state-owned enterprises (SOEs), investment, agri-
culture, and China’s lack of transparent trade laws. The United States
wanted to see a special safeguard created that would allow restrictions on
China to be reimposed if there was a flood of subsidized exports from
China’s nonmarket sectors. It also insisted that China expand trading rights
so that foreign companies could import and export without going through
Chinese middlemen.

From the US perspective, China’s offers were far below expectations. In
1993, the United States and China held their first bilateral GATT accession
meeting since formal talks were cut off in 1989. After two days of negotia-
tions, Assistant USTR for GATT Affairs Douglas Newkirk told reporters that
China had stepped back from commitments made before the military crack-
down four years earlier—including those on the safeguard issue. “We made
progress this week, but we are not as far along as we were in 1989,” said
Newkirk. “We're a long way from completing the negotiations. . . . I'm going
to be retired in seven years, and I'm not sure I can wrap it up at the current
pace.”38 For its part, China argued it had made major advances in economic
reform and trade liberalization; it hoped to reenter the GATT as early as that
year. “The accession process is driven by the acceding country,” Newkirk
noted. “If they want to agree to very tough obligations, we can do it very
quickly. But if they want to draw the process out by talking about the virtues
of a socialist market economy, it is going to take a long time.”%

As working party negotiations went on, US officials continued to express
dissatisfaction with China’s offers on its trade regime. “There is need for im-
provement,” said one US official. “The offer has got to meet a certain thres-
hold and they are just not there yet.”4? China’s offers were “seriously de-
ficient,” Barshefsky declared.*! The European Union and Japan also found
China’s offers insufficient, though the European Union continued to press
for China’s entry as a WTO founding member. Some Chinese participants
saw the situation differently, saying, “Though China’s economic devel-
opment showed very positive signs, negotiations for China’s resumption of

38. Newkirk, quoted in David Schlesinger, “US Dashes China Hopes of Early GATT Entry,”
Reuters News, March 2, 1993. Newkirk said that China had to meet five conditions for GATT
entry: a “single national trade policy” common to all provinces and regions, full trans-
parency of trade regulations, the elimination of nontariff barriers, a commitment to move to
a “full market price economy,” and acceptance of safeguards to protect GATT signatories
from a possible surge in Chinese exports.

39. Newkirk, quoted in “China’s Bid to Join GATT Stalls Following Negotiations with US on
Protocol,” Inside US Trade, March 5, 1993.

40. Quoted in “Officials Say China Services Offer Falls Short, But See IPR Movement,” In-
side US Trade, September 2, 1994.

41. Barshefsky, quoted in “Barshefsky Blasts China for Inadequate Offers in WTO Talks,” In-
side US Trade, December 2, 1994.
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membership in the GATT contrarily became more difficult. Western coun-
tries demanded more and more. . ..” (Yang and Cheng 2001, 315).

China’s wish to become a WTO founding member would not be ful-
filled. In December 1994, Working Party Chairman Pierre-Louis Girard
said the panel had reached “substantive agreement” in some areas, but
other questions of central importance remained unsettled.*> One particu-
larly difficult question centered on whether China would gain admission
to the GATT as a developing or as a developed country. China hoped to
secure membership as a less-developed country (LDC), thereby ensuring
that it would have “special and different status” under the GATT. For ex-
ample, less-developed countries were offered certain exemptions, special
consideration in dispute settlement, and a longer transition period for
meeting international standards.*3> “The obligations to be assumed by
China, in principle, should not exceed those that are required of develop-
ing countries,” said Gu Yongjiang, China’s vice minister of foreign trade
and economic cooperation.** It was “unfair and unrealistic” for Western
countries to expect China to achieve quickly what developed countries
had accomplished over 100 to 200 years, Trade Minister Wu Yi would later
add.* But the United States, pointing to China’s size and its significance
in the world trading system, insisted that it join as a developed country.
The European Union indicated that it might support China’s membership
under less stringent requirements than those advocated by the United
States. A European Commission strategy paper noted that the EU’s ap-
proach reflected “a sympathetic understanding of the fact that China is a
country that is rapidly developing, but, in important respects, has not yet
become a developed economy” and that some WTO commitments “could
be implemented under multilateral surveillance over a specified period of
time after entry into the WTO” (European Commission 1995, 11).

USTR Creates a Road Map

In 1995, China renewed its application under the WTO and requested that
the GATT working party continue its activities in the new organization.
As the WTO working party’s negotiations got under way, differences re-

42. GATT Activities (1994-95), 113.

43. See Article XVIII of the GATT 1994, which addresses governmental assistance in eco-
nomic development. In addition, under part IV of the GATT, which was added in 1965, de-
veloped countries forgo the receipt of reciprocal benefits for their negotiated commitments to
reduce or eliminate tariffs and restrictions on trade with less-developed member countries.

44. Gu, quoted in “Chinese Officials Concede PRC May Not Join WTO As Founding Mem-
ber,” Inside US Trade, July 8, 1994.

45. Wu, quoted in James Kynge, “Beijing in Offer on Services,” The Financial Times, February 18,
1998, 7.
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mained. The European Union, Japan, and others seemed willing to settle
for China fulfilling some WTO criteria on entry and other requirements
later. EU Commissioner Sir Leon Brittan spoke of allowing China to join
the WTO “in principle,” given its political importance, a position sup-
ported by some in the US foreign policy community as well.40

USTR disagreed, noting that the WTO was fundamentally not a politi-
cal club but a contractual agreement—an agreement that contained spe-
cific terms enforced through a provision for binding dispute settlement.
USTR was also thinking about the US Congress. If China were to enter the
WTO (which has unconditional MEN treatment as a fundamental princi-
ple), Congress would be asked to end the annual review of China’s MFN
status. USTR believed that Congress was unlikely to pass legislation mak-
ing China’s MFN status permanent unless the deal that brought China
into the WTO was negotiated on a commercial basis.

Therefore, the mantra at USTR was that China must enter the WTO on
“commercially meaningful terms,” not as a political decision. Meanwhile,
President Clinton and his senior policy advisers decided to make a major
strategic push to deepen and stabilize relations with China. To communi-
cate the seriousness of the United States, Deputy USTR Barshefsky cre-
ated a road map for China’s WTO accession. In late 1995, her team put
together a nine-page document that Barshefsky presented to her counter-
part: Trade Minister Wu Yi, the highest-ranking woman in China’s gov-
ernment. The road map was designed to indicate the kind of comprehen-
sive and far-reaching internal changes that would be necessary if China
was to be admitted to the WTO. The document covered a number of con-
troversial issues, such as reducing nontariff measures on agricultural
products and providing market access for the telecom, banking, and in-
surance industries. As Barshefsky remembers:

The road map proved to be very helpful in two respects: one, it helped to focus the
minds of the Chinese on the substance of what would have to be put together. Sec-
ond, it was an early warning to the Chinese leadership that this was not a frivolous
exercise, and it was not an exercise that could be successfully concluded on a po-
litical basis. This was not a political deal. This was a commercial deal. That would
mean the leadership would have to come to grips politically at the highest level
with the series of changes that would be demanded by the WTO membership.

The United States was taking a tough stance; in response, WTO Director-
General Renato Ruggiero publicly called on the United States to offer a
“political clarification” of its desire to see China in the WTO. Ruggiero be-
lieved that such a step would ensure a political environment conducive to
effective negotiations, according to his spokesman.*”

46. Brittan quoted in “Barshefsky Says China’s Stall on WTO May Weaken Japan, EU
Stance,” Inside US Trade, November 3, 1995.

47. Ruggiero quoted in “Kantor Rejects EU Proposals for Special Treatment of China in WTO,”
Inside US Trade, October 27, 1995.
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US concerns about the multilateral accession process continued, how-
ever. Some analysts worried that if a deal was reached first at the multi-
lateral working party level, the European Union might altogether forgo
engaging in the bilateral talks that members could also request as part of
WTO accession. Some believed that if the European Union did not de-
mand a bilateral agreement, then China would no longer feel inclined to
make a meaningful bilateral deal with the United States. Therefore, US of-
ficials started to shift their focus. According to one US negotiator,

There were concerns that the Chinese might push for a political accession—a pos-
sibility that might have been supported by the EU—had the working party in
Geneva concluded the multilateral part of the accession talks prior to conclusion
of the bilateral market access negotiations. Some in Washington thought the EU
would say, “They’ve done enough, just let them in on some special terms,” espe-
cially since negotiations had dragged on for so long. So the US had that over our
shoulder, which is why we switched in mid-1997 to bilateral work.

As bilateral talks between the United States and China continued, in-
terest in the US business community grew. Because the terms of the bilat-
eral agreement would be more specific than those of previous discussions,
industry leaders could see the potential benefits for their own companies.
As one member of the US negotiating team said:

Up until that point, no country had engaged in comprehensive bilateral market
access talks. In the summer of '97 it was decided that we’d put aside this multi-
lateral process of negotiating working party documents and actually get right
down into the nuts and bolts of the bilateral market access talks: the tariffs, the ser-
vices, the agriculture, the quotas, and so forth. The how-does-it-affect-my-product
kind of negotiations. And that also helped focus the wider US business commu-
nity. It gave them a real sense of the advantages of China joining the WTO.

Also in July 1997, Hong Kong reverted back to Chinese rule after hav-
ing been administered by the British for more than 150 years. A financial
center of Asia, Hong Kong ranked among the world’s richest cities and
boasted the region’s largest port. For the next 50 years, it would be a “Spe-
cial Administrative Region” of China. President Jiang Zemin announced
that Hong Kong would be administered under the “one country, two sys-
tems” concept, leaving the city with “a high degree of autonomy.”*8

Trade Tensions Continue (Domestic Politics)

As the talks moved forward, politicians and others in the United States
kept up the debate about the wisdom of engaging China. As she had dur-

48. “Remarks by President Jiang Zemin of China at Ceremony Recognizing the Restoration
of Hong Kong to the People’s Republic of China,” Hong Kong, June 30, 1997, transcript by
Federal News Service.
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ing the Bush administration, Representative Nancy Pelosi led the fight
against granting China MFN status, joined by Representative Frank Wolf
(R-VA). Despite such protests, the House rejected a 1997 resolution disap-
proving Clinton’s decision to extend China’s MFN status.*’

In October 1997, President Jiang Zemin and President Clinton held a
summit in Washington, DC. Both sides hoped that in addition to address-
ing security issues such as mutual detargeting of nuclear missiles, they
could make progress in the bilateral trade negotiations. President Jiang
did make promises to reduce tariffs significantly by 2005 and committed
to join the March 1997 Information Technology Agreement. However, the
US press viewed the summit as showcasing mainly the differences be-
tween how the United States and China approach human rights—focus-
ing especially on how the two presidents responded to questions about
Tiananmen Square in a joint press conference.

Clinton’s announcement in June 1998 that he would renew China’s
MEN status came against a backdrop of accusations from Republican
members of Congress that the Chinese government had illegally con-
tributed to his presidential campaign. The annual debate over MFN also
reignited concerns about the US trade deficit with China. US figures indi-
cated that the United States had imported $62.6 billion in goods from
China the year before, but exported only $12.8 billion in goods (the dif-
ferences in how China and the United States calculated imports and ex-
ports make such figures controversial).”? And accusations over Chinese
human rights violations continued. House Minority Leader Richard Gep-
hardt (D-MO) declared he would once again oppose MFEN status for China.
The United States “must not reward the Chinese Communist government
for its continuing political repression and tyranny,” he said.5!

49. Some MEFN supporters believed that withholding MEN status for China would also hurt
Hong Kong. Hong Kong was allowed to maintain separate economic and trade offices in the
United States under a bill passed by the House and Senate and signed into law on June 27,
1997 (Congressional Quarterly Almanac 1997, 8-37).

A group of conservative Republicans and liberal Democrats pushed nine bills through the
House that attacked China’s human rights record, treatment of religious minorities, relations
with Taiwan, support of compulsory abortion, and weapons proliferation (the House lead-
ership delayed the votes on these measures until after President Jiang’s state visit in Octo-
ber 1997; all passed by large majorities).

50. China claimed that the trade deficit was only $10.5 billion in 1996. A primary source of
disparity was different treatment of goods that passed through Hong Kong. The United
States did not count US goods exported to Hong Kong and then reexported to China as ex-
ports to China, but it attributed to China the full value of all goods shipped through Hong
Kong when calculating the bilateral trade balance. China counted only the value of goods
leaving China whose final destination was known when they left the country, and it also
claimed that many exports from the PRC were from US-operated companies.

51. Gephardt, quoted in Susan Page, “Clinton: Maintain Trade Ties with China, Annual Re-
view Faces More Difficult Road,” USA Today, June 4, 1998, 8A.
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In addition, worries in Congress about security were growing. One
concern was the possibility that the Chinese had used US technology to
improve their missile guidance systems. Another centered on China’s
propensity to share weapons technology with Pakistan and Iran. More-
over, reports surfaced that China’s military relied on American-made
commercial satellites to transmit coded messages. One of the satellites
was sold by a US company whose chairman was also the largest individ-
ual contributor to the Democratic Party in 1997.52 Promoting relations
with Beijing, some congressional leaders argued, compromised national
security. Nevertheless, the House overwhelmingly rejected a resolution to
disapprove of extending China’s MFN status in 1998, just as it had in 1997
(see table 6.2).

Concerns about engagement were not limited to the US side. Worries
over the pace of domestic reform led many in China to conclude that ef-
forts to join the WTO were premature. Chinese financial institutions were
saddled with record levels of bad debts, and state-owned enterprises
were experiencing runaway losses. China’s state-owned sector included
more than 300,000 SOEs, which were responsible for more than one-third
of the country’s GDP; they also provided livelihood and social welfare for
over 200 million employees and pensioners and their families (Blumen-
thal 1999, 115). In order to comply with WTO principles, China would
have to eliminate most subsidies to SOEs. Even in its early stages, SOE re-
form had increased unemployment and urban poverty in the PRC.

Some in China wondered if the stiff conditions of WTO entry were
worth it. After all, the PRC already had trade relationships with 200 coun-
tries, many of which included MFN treatment (Bhala 2000, 1491). In ad-
dition, the Asian financial crisis of 1997-98—which started with bank de-
faults in Thailand and spread to Malaysia, Indonesia, the Philippines, and
South Korea—revealed weaknesses in the Asian development model. A
coalition of central Chinese government ministries, provincial representa-
tives, and major industries petitioned the Beijing leadership to postpone
WTO accession efforts, accusing the foreign trade establishment of “ex-
cessive impetuosity.”>3

Such internal debates highlighted the larger dynamic on the Chinese
side: the struggle between the reformist and conservative elements within
the Chinese leadership. This tension would continue to play a key role as
negotiations continued. As then deputy USTR Richard Fisher observes,
WTO accession “represented part of the struggle between the reformers in
China and the conservatives. In the former camp are the Zhu Rongjis and
in the latter camp would be the Li Pengs. As one evaluates what hap-

52. Bernard Schwartz, chairman of Loral Space and Communications (Jeff Gerth, “Reports
Show Chinese Military Used American-Made Satellites,” The New York Times, June 13,1998, A1).

53. Willy Wo-Lap Lam, “Open Door May Be Closed,” South China Morning Post, Novem-
ber 26, 1997, 19.
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pened in this story—when the talks pressed forward and when they were
lagging—this is the number one point to consider.”>* Some US observers
are quick to note that labeling Zhu Rongji and others as “reformers” did
not imply they were considered free market enthusiasts. As former Dep-
uty National Economic Adviser Lael Brainard puts it, “We certainly did
not see Zhu as somebody who was a pure market-oriented reformer.
It was much more complicated than that. He was a Chinese nationalist
and would pursue reforms to the extent that he thought it was in China’s
interest—not because of some ideological desire to be capitalist.”>

Despite the controversy on both sides, bilateral negotiations on market
access went ahead. President Clinton made his historic nine-day state visit
to China in June 1998 amid hopes that the deal could be concluded as
a part of the summit. “Jiang and Clinton would have liked to conclude,”
Barshefsky remembers. “We negotiated intensively with the Chinese.”
Though some progress was made, large problems remained unresolved,
especially in the agriculture and service sectors. When no agreement could
be reached, President Clinton invited Premier Zhu Rongji to the United
States. “Zhu hemmed and hawed,” says Barshefsky, “but ultimately he ac-
cepted the invitation.” The Chinese premier would come to the United
States the following year.

In the interim, the US administration was weakened by the yearlong
scandal over President Clinton’s involvement with former White House
intern Monica Lewinsky. Clinton’s impeachment by the House on charges
of perjury and obstruction of justice in December 1998, and subsequent
acquittal by the Senate in February 1999, caused enormous distraction.

Bilateral Negotiations

At the beginning of 1999, the bilateral talks got a boost when Premier Zhu
Rongji indicated a readiness to deal. Zhu told US Federal Reserve Board
Chairman Alan Greenspan that despite China’s economic slowdown, Bei-
jing was ready to open up its markets as a prelude to joining the WTO.6
As Lael Brainard recalls,

We were starting to get signals that Zhu Rongji in his new position as Premier was
seriously interested in [the US-China bilateral talks] because it bolstered his re-
form agenda. We were hearing this, but certainly our negotiators, I think correctly,

54. Unless otherwise noted, all quotes from Richard Fisher are from a March 2001 interview
with Charan Devereaux.

55. Unless otherwise noted, all quotes from Lael Brainard are from a March 2001 interview
with Charan Devereaux.

56. See David E. Sanger, “How US and China Failed to Close Trade Deal,” The New York
Times, April 10, 1999, A2.
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were reluctant to put anything on the table or to show any leg until they got more
direct evidence—they had gone down this road too many times before. Alan
Greenspan was going to China and we knew he had a good relationship with Pre-
mier Zhu. We needed somebody that was not directly involved with the adminis-
tration to probe the degree of seriousness—how to interpret the signals. That con-
versation came back very positively. Very positively. Much more so than anybody
had anticipated, I think, even the real boosters. That’s when the activity really
started to take off.

Zhu sent his chief negotiator Long Yongtu to Washington to meet with
USTR Barshefsky. Barshefsky was reportedly heartened by China’s “seri-
ousness of purpose,””” and sent negotiator Robert Cassidy to China for
what became weeks of negotiations.

In February, Deputy Treasury Secretary Lawrence Summers visited Bei-
jing to push forward the talks. “We're looking at a window of opportunity
now to get this done that will close for [a lengthy] period,” he told re-
porters.® After his trip came a visit by Secretary of State Madeleine Al-
bright. In March 1999, USTR Barshefsky traveled to Beijing to meet with
Premier Zhu. She was followed by Commerce Secretary William Daley.

US and Chinese negotiators began working out a number of key sub-
stantive issues, including a tariffs package and commitments in particu-
larly sensitive areas such as financial services and telecommunications.
“The Chinese conceded more than I thought would be politically possi-
ble,” said Nicholas Lardy, an expert on the Chinese economy at the Brook-
ings Institution. “You have to remember that unemployment is at a 30-year
high in China, corporate profits are falling off a cliff, and here is Zhu ar-
guing that this is a moment to actually allow the foreigners to offer more
domestic competition.”>® US officials, led by chief USTR China negotiator
Robert Cassidy, were calling from Beijing to report the bold offers from the
Chinese.® “February and March were great,” remembers a USTR negotia-
tor. “We were going great guns. We were putting it together.”

At the same time, opposition to the US-China trade agreement was heat-
ing up in Congress. On February 25, 1999, the Senate unanimously urged
the administration to seek a resolution at the UN Human Rights Commis-
sion condemning China’s human rights abuses (Senate Resolution 45 passed
99-0). Adding fuel to opponents’ rhetoric was a top news story of March:
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the alleged espionage of Wen Ho Lee, a former nuclear weapons scientist
at Los Alamos National Laboratory.®! Senate Majority Leader Trent Lott
(R-MS) said on Fox News Sunday that China’s entry to the WTO “should be
out of the question.”®? Concerned about the “exploding US-China trade
deficit,” Senators Jesse Helms (R-NC) and Ernest Hollings (D-SC) an-
nounced that they planned to introduce legislation requiring the adminis-
tration to win congressional approval before signing any deal allowing
China into the WTO. “Continuing problems with Chinese human-rights vi-
olations, espionage, and possible technology transfers suggest that this is
not the appropriate time for China to enter the WTO,” Helms and Hollings
added in a March 15 letter to Senate colleagues. “Any trade agreement with
China would be premature before these issues are resolved.”%3

In the House, Minority Leader Gephardt likewise proposed legislation
making US support for China’s WTO accession contingent on congres-
sional approval.®> Other House Democrats made known their worries
about the impact of any China trade deal on domestic labor—especially in
import-sensitive areas such as textiles and steel. In short, as a former ad-
ministration official says, “The US relationship with China was an enor-
mously polarized issue in the US Congress.” A US negotiator observes,
“There seemed to be a confluence of difficulty in Congress at the same
time we were actually getting closer in the substance of the negotiations.”

The strong emotions in Congress resonated through the White House.
Former administration officials note that every step of negotiating the bi-
lateral deal was deeply informed by political realities. What would be the
implications for other items on the administration’s legislative agenda?
For the Democratic Caucus? Many were wary of what was clearly shap-
ing up to be a difficult fight on Capitol Hill.

In March, Premier Zhu Rongji vented his frustration about the WTO ac-
cession process, saying that his black hair had turned white since China
started negotiations in 1986. “It’s time for a conclusion!” he declared at a
televised press conference after the closing session of the National People’s
Congress.%® He too was aware of the controversy in Congress. “Originally,
the WTO negotiations were proceeding fairly smoothly,” Zhu said in an in-
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terview. “But recently—we believe, due to pressure from the US Congress—
the US government has shown a change in attitude during this round of
negotiations.”

In the lead-up to Zhu's visit to the United States, some Democrats sig-
naled that any move to close an agreement would be premature. Sandy
Levin, the ranking Democrat on the House Ways and Means Trade Sub-
committee, was troubled by the failure to include a provision against
dumping that would require that China continue to be treated as a non-
market economy for an extended period of time. Levin also saw the need
for a special product-specific safeguard provision to address import
surges from China. As a result, one observer recalls, “Levin and others
urged the president to go back to the negotiating table and not seal the
deal during Premier Zhu's visit.” Perhaps a source of congressional resis-
tance greater than the trade concerns of Democrats was the growing
security concerns of Republicans. The administration knew that within
the next few months, a congressional panel headed by Representative
Christopher Cox (R-CA) would release a report accusing China of nuclear
espionage. As a former senior White House official remembers, “There
was a conjuncture of anti-China sentiment that was largely driven on the
Republican side by the Cox Report. The problems that we had on China
were not confined to your traditional trade problems. They were much
more driven by the Republican majority on security, espionage, and Com-
munist fears.”

Administration officials debated the bilateral China deal. “There was
true intense division within the administration,” says one observer. USTR
Barshefsky, National Security Adviser Sandy Berger, and Secretary of State
Madeleine Albright argued that China’s concessions were sufficient and
that Zhu'’s visit offered a historic opportunity for coming to an agreement.
Signing a deal was also important as a means of supporting Premier Zhu,
some argued, a reformer who was betting his political capital on WTO
accession. The key goal was to conclude the bilateral negotiations, the
strongest supporters said; it was not critical to secure Congressional ap-
proval immediately.

Other officials—including White House Chief of Staff John Podesta and
National Economic Council Chairman Gene Sperling—remained uncon-
vinced that Zhu's visit was the best time to finalize an agreement. The
agreement on the table lacked key elements, they said, and rushing it for-
ward would make it impossible to achieve congressional approval of
PNTR during the president’s term—an element they believed was ab-
solutely critical to success. In particular, sticking points remained, espe-
cially in the areas of textiles, brokerage firms, and auto financing. Officials
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said that given the strength of Republican anti-China sentiment in Con-
gress and the size of the US trade deficit with China (in 2000, China would
surpass Japan to become the largest deficit trading partner of the United
States), the deal had to be airtight. They also worried about political op-
position from Democrats and labor unions—especially in the steel indus-
try. Finally, some officials were concerned that there was not enough ac-
tive support from the business community, support they deemed crucial
if the deal was to succeed.

As these discussions continued, the meetings became smaller and smaller
in a vain effort to maintain secrecy. Almost daily, news stories appeared
detailing the debates within the administration over the China deal. The
week before Zhu's arrival, Ambassador Barshefsky again went to Beijing
to hammer out the terms of a bilateral agreement. According to reports,
she returned to the United States with the makings of one of the strongest
trade deals the United States had ever negotiated.®”

An Opportunity Lost?

Premier Zhu came to Washington on April 7, 1999, and on the following
day met with President Clinton for two and a half hours in the private res-
idence of the White House. Clinton concluded that this was not the time
to sign an agreement. “We have made significant progress toward bring-
ing China into the World Trade Organization on fair commercial terms,
although we are not quite there yet,” President Clinton said after the
meeting.®® A US-China joint statement noted that “certain matters remain
to be resolved” in banking, securities, and audiovisual services as well as
in rules governing textiles trade. The joint statement also affirmed that
China’s admission to the WTO was in the interest of the United States,
China, and the global trading system.®

Observers say that beyond any specifics, the deal was brought down by
political concerns and some confusion about the best time to move for-
ward. As Richard Fisher notes,

I think case studies always try to make things neat. But this wasn’t a neat process.
Some of us were very unsettled by the confusion surrounding the deal. At USTR,
you build a logic chain and you figure out the pieces that need to be filled in. But
when that process intersects with the politics of reality—I quote Henry James:
“Courtship is poetry and marriage is hard prose.” In this case, the poetry, as hard
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as it was to structure and negotiate, was a deal. The hard prose was making sure
the politics all lined up. And at that point, they didn’t seem to line up.

With groups of both Democrats and Republicans in opposition, “the
critical middle that you need to support a deal like this is shrinking,” said
Commerce Secretary William Daley.”® In a press conference following the
meeting with President Clinton, Zhu noted (through an interpreter) that
the differences between the two sides on the agreement “were not very
significant. . . . If you want to hear some honest words,” he told reporters,
“then I should say that now the problem does not lie with this big differ-
ence, or big gap, but lies with the political atmosphere.””!

Apparently some in the administration hoped that the tenor of the press
coverage of Zhu’s visit would be positive, focusing on the broad progress
that had been made. Instead, the decision not to go ahead with the agree-
ment was widely criticized as a mistake. It was reported that Clinton had
rebuffed Zhu and the Chinese delegation was furious. A new word was
created in the White House vocabulary to describe someone who had
been undercut politically: “Zhu’d.””?

The Chinese premier immediately embarked on a six-city tour of the
United States to drum up support for the bilateral agreement. Zhu worked
rooms like a seasoned American politician, observers said, encouraging
farmers and business representatives to call President Clinton and push
for completion of the deal. Thousands of people heard his speeches,
which often brought standing ovations. In Chicago, 1,500 businesspeo-
ple, including the chief executives of Motorola, United Airlines, and Bank
One, gathered at a banquet for Zhu.”® They, as well as many others, were
impressed by his relaxed style and sense of humor. While visiting Denver,
the premier flattered his hosts, declaring that if the Chinese ever came to
play American-style football, he was sure that they could never beat the
Denver Broncos.

Zhu's visit was not played up in the Chinese media, however, report-
edly taking second billing to more mundane stories. Such treatment dem-
onstrates the care that China’s media took to keep the spotlight on Presi-
dent Jiang Zemin. “If Zhu's trip is given much merit, it could take away
from the glory” of Mr. Jiang, said a former editor for the People’s Daily, the

70. Daley, quoted in David E. Sanger, “The World: Clinton Foreign Policy; China: A Hot
Issue That Takes the Back Burner,” The New York Times, April 18, 1999, sec. 4, 5.

71. White House Briefing, Press Conference with Clinton and Zhu.

72. Helene Cooper, Bob Davis, and Ian Johnson, “To Brink and Back: In Historic Pact, US
Opens Way for China to Finally Join WTO—with Deal, Bigger Market Beckons, But Wash-
ington Falls Short on Telecom—New Words for Old Songs,” The Wall Street Journal, Novem-
ber 16, 1999, Al.

73. Joseph Kahn, “Why the Chinese Are Fretting: Is Clinton Fickle?” The New York Times,
April 13,1999, A14.

272 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



official paper of the Chinese Communist Party.”* The lack of coverage ap-
parently also reflected divisions in the Chinese leadership over Zhu's
quest. The premier, who had once lost power in an internal fight, joked
that if he were to openly describe the concessions he offered the United
States, “I'm afraid I would be kicked out of office again.””>

Chinese officials did in fact learn the specifics of Zhu's offer, after the
Clinton administration released a 17-page summary of China’s conces-
sions. The hope was that the summary would generate enthusiasm for the
deal among business interests and in Congress. But the summary was also
published on the Internet—though some say that the posting was never
explicitly authorized—and the Chinese delegation was angry. Back in Bei-
jing, ministry officials read the summary on the Web and immediately
claimed that Zhu had made his concessions without sufficient consulta-
tion with them and without receiving approval. As a result, observers say,
the Chinese premier’s political stature suffered. “That was probably the
single most bizarre episode in US policymaking,” remembers a senior
White House official.

Nobody gave approval for [the summary] to go on the Internet. I think the Press
Office just put it on the Internet because they put everything on the Internet. In
our society, when you have an agreement that’s public, you put it on the Internet
right away. But how it happened was really quite remarkable because everything
about this negotiation had been quadruple checked at the highest levels of gov-
ernment. Cabinet secretaries sat in meetings for hours and hours arguing things
backwards and forwards and upside down—everything had been thought
through. And then there was this Internet release, to which nobody had given pre-
vious consideration.

Some US business interests were furious that an agreement had not
been signed. In one meeting, executives applauded USTR Barshefsky for
her efforts but chastised Gene Sperling for his opposition to the deal.
(Sperling pointed out Trent Lott’s opposition after a business representa-
tive argued that there was sufficient congressional support.)’® The Busi-
ness Coalition for US-China Trade ran a full-page ad in the Washington
Post on April 13 calling for the administration to “finalize the trade agree-
ment.” Business representatives declared that they would intensely lobby
members of Congress to push for a quick conclusion to the deal.

With business now voicing such enthusiasm, some believed that the de-
cision not to close the agreement during Zhu’s visit would ultimately help
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the cause. President Clinton “wants and still intends to get a trade agree-
ment with China over the next half-year or so,” wrote Jim Mann in the Los
Angeles Times. “But the president also knows that such a deal will have to
be approved by Congress, which must pass new legislation giving China
permanent trading rights. . . . By saying ‘no,” Clinton temporarily angered
the business community. Yet he also galvanized corporate America to
begin campaigning hard for congressional support for a WTO deal later
on.” He quoted Scott Parven, vice president of Aetna: “Before Zhu's visit,
[the White House] wanted the business community to come out publicly,
big time, for such a deal. But it’s a chicken-and-egg kind of thing. Business
people were saying, ‘Until we see what the deal is, we can’t push for it.”
Now that we have the makings of a good deal, we're ready to roll.”””

On April 13, President Clinton called Premier Zhu, who was then visit-
ing New York’s financial district, and asked if negotiations could recon-
vene by the end of the month. In addition, after an all-night negotiating
session, China and the United States concluded an agriculture coopera-
tion agreement that resolved disputes over Chinese imports of US wheat,
meat, and citrus. For example, China had previously banned all US citrus
products, arguing that an infestation of Mediterranean fruit flies in Los
Angeles County might pose a threat to its own crops. Now, imports of US
citrus would be permitted—a key issue for the Florida congressional del-
egation, Fisher notes.

Negotiators met again at the end of April for more work on the bilateral
agreement, but spirits were low. Everyone was tired.

Setback and Regrouping

On May 7, the unimaginable happened. American B-2 bombers flying
over Belgrade mistakenly targeted China’s embassy, killing three Chinese
journalists. Robert Cassidy, the chief USTR China negotiator, almost drove
off the road when he heard the news over his car radio.”® Initially, Chi-
nese officials said they believed the embassy was intentionally hit, despite
US insistence that its destruction was an accident.” Anti-US protests
erupted in China, with thousands attacking the US Embassy in Beijing.
Some labeled Zhu a traitor for his WTO concessions. Understandably, the
tragedy transformed the dynamic of the US-China bilateral negotiations;
China halted the talks.

77. Jim Mann, “National Perspective: China Summit May Yet Pay Off,” Los Angeles Times,
April 14, 1999, A5.

78. Cooper, Davis, and Johnson, “To Brink and Back,” A1.

79. Charles Hutzler, “Chinese Expresses Optimism, Calls for Pragmatism in WTO Talks
with US,” Associated Press Newswires, November 9, 1999.

274 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



As if this weren’t enough, on May 26, a congressional panel created by
House Speaker Newt Gingrich (R-GA) officially released the so-called Cox
Report, which accused China of systematically stealing secret American
nuclear designs. Top Republicans expressed outrage.

In July, US-China relations warmed a little when the United States sig-
naled that Taiwan should back away from toughening its stance toward
the mainland. Taiwan’s President Lee Teng-hui had announced that con-
tacts between Taiwan and China should be on a “nation to nation” basis,
pulling back from the 50-year-old “one China” policy. Beijing regarded
Taiwan as a rebel province. “The US is showing some sincerity over Tai-
wan. This is positive. It should create a better atmosphere,” said one Chi-
nese official.?

In August, an exchange of letters commenced between the US and Chi-
nese presidents, with Clinton urging Jiang to restart the talks. In a rever-
sal of roles, Clinton was the one actively seeking a deal. One of Clinton’s
letters was hand-delivered to the Chinese president by Senator Dianne Fein-
stein (D-CA). The ice thawed further on September 11 at an economic
summit in Auckland, New Zealand. There, Clinton met with President
Jiang—the weakened Chinese premier no longer seemed to be taking the
lead. Again, Clinton encouraged a new start to the negotiations. One of
the challenges faced by the US officials was that President Jiang’s position
on WTO accession, unlike Premier Zhu's, was something of a mystery.

US-China trade negotiations began again, but talks were tense. The Chi-
nese proposals lacked the breadth of those Zhu had offered months before,
and Chinese negotiators often lectured the US team on a variety of eco-
nomic matters. There were long statements, but little progress. “This was
payback,” says Barshefsky. “We went through months of payback: Sep-
tember, October, and November.”

In October, President Clinton and President Jiang began a series of tele-
phone conversations. On November 6, Jiang hinted that he was ready to
conclude a deal. What followed were long conference calls involving the
president, Sandy Berger, John Podesta, Gene Sperling, Madeleine Albright,
Robert Rubin, and Charlene Barshefsky. The question was, Should Barshef-
sky go to China? Certainly, there was the possibility that, as the ultimate
payback, Barshefsky could be sent home empty-handed—just as had hap-
pened to Zhu. Administration officials worried that such a move by the
Chinese would rekindle stories in the press about the mishandling of Zhu's
visit. Clinton made a decision. As Barshefsky remembers, “The president
had the right instinct. He said, ‘Perhaps a really vindictive trade minister
might say to another minister, “Yes, come,” and then not do a deal. But the
president of a country would not do that to another president.” Therefore,

80. Quoted in James Kynge, “Beijing Applauds Washington Stance on Taipei,” The Financial
Times, July 23, 1999, 4.

US-CHINA AGREEMENT AND BATTLE FORPNTR 275



President Clinton’s view was that the Chinese would negotiate in good
faith and that one could reasonably envision the talks concluding.”

USTR Barshefsky insisted that Gene Sperling accompany her to China.
The economic adviser had been one of the key officials who counseled the
president against concluding a deal during Zhu's April visit. As Barshef-
sky remembers,

At the time, the question was: What can we do that will tangibly demonstrate to
the Chinese that Bill Clinton is ready to do the deal? One answer was, let’s send
one of the White House people who the Chinese knew was against it before. I was
very concerned that if the Chinese thought that President Clinton was in any way
ambivalent about concluding, they would not negotiate in good faith towards
conclusion. I suggested to John Podesta and our small group that Gene Sperling
should come. Some in the group were very against this, but there was no question
it was absolutely the right thing to do. When the Chinese learned that Gene was
going to accompany me, they understood Bill Clinton would not be advised to
delay a second time.

Closing the Deal

On November 8, Barshefsky and Sperling headed to Beijing. Other key
participants included lead negotiator Robert Cassidy and USTR General
Counsel Bob Novick. Six days and six sleepless nights of negotiations en-
sued. For the first several days, Barshefsky met in long sessions with Chi-
nese trade negotiator Shi Guangsheng, but the US team felt as if they were
treading water. Barshefsky eventually told her Chinese counterpart that
she had had just about enough and was sending her baggage to the air-
port.8! This declaration prompted Premier Zhu to enter the negotiations
directly, and he and Barshefsky proceeded to work out a number of remain-
ing issues. When Shi returned to the table, however, he reopened a new
set of concerns.

Frustrated, Barshefsky told her team to pack up—they would all head
to the airport in the morning. As she climbed into her taxi the next day,
Barshefsky directed the car to stop one last time at the trade ministry.
When she arrived, she found that Premier Zhu was awaiting her arrival—
a highly unusual event, since premiers rarely visited the ministries.3? It
was then that the deal started to come together; later that morning Zhu
and Barshefsky shook hands. In the moments before the signing cere-
mony, Shi Guangsheng attempted to reopen the deal, but it was too late—
the negotiations were over.

Richard Fisher notes that an awareness of US politics played a role in
China’s willingness to reach a final agreement. “I'm convinced that the
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Chinese regime was motivated to close the deal with us because they
were concerned that a Republican administration might be a little bit
tougher,” he says. “I think we were very tough and it’s a very good deal.
But once they closed with us, China would take their time in terms of
completing their accession to the WTO.”

Barshefsky and the USTR team returned home triumphant, with the 250-
page agreement in hand. Short on diplomatic language, said one journalist,
the deal was “less a treaty than a spreadsheet.”83 In some respects, this mar-
ket access deal was viewed as stronger than the agreement that would have
been signed during Zhu's April visit. For example, the November deal con-
tained provisions that labor unions and some Democrats had advocated,
including a nonmarket economy methodology for antidumping that could
be used for 15 years and special safeguards for such US domestic industries
as textiles and apparel. However, one important April concession did not
make it into the November deal: In the spring Zhu had offered foreign firms
51 percent ownership of telecommunications ventures, but the agreement
that was signed allowed only 49 percent ownership.

When presenting the deal to the press, Barshefsky noted that the sig-
nificance of the US-China bilateral deal went beyond any commercial
achievements. “Consider the broader picture,” she said.

That is, moving China in the direction of a rule of law . . . basic obligations such
as transparency, judicial review, the publication of all regulations, the notion that
China will be held accountable to the contracts that it makes. These are extraordi-
narily important principles, which go well beyond the commercial side and in-
deed will have, I think, positive spillover effects in other areas of Chinese practice
and Chinese law.34

The Battle on the Hill

Congress would not vote on China’s accession to the WTO. Under exist-
ing authority, the president had already made the decision to support
China’s membership. The issue Congress would decide was whether to
grant China permanent normal trade relations upon its entry into the
WTO. (In 1998, the term most favored nation was replaced with the “less
misleading” normal trade relations.)® More precisely, Congress had to vote
to exempt China from the review process conducted annually under the
Jackson-Vanik Amendment to the Trade Act of 1974.
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On January 10, 2000, President Clinton announced that Commerce Sec-
retary Bill Daley would lead the administration’s PNTR war room. Daley,
who had also run the administration war room on NAFTA, would coor-
dinate the PNTR efforts on Capitol Hill along with White House deputy
chief of staff Steve Ricchetti. “There’s no one better at politics in the ad-
ministration than Bill,” Barshefsky says. “No one. I mean, this guy’s DNA
is political.” Observers add that the choice of Daley gave confidence to
business and Republicans. Other administration officials right away de-
clared their resolve to secure PNTR. “I do not plan on spending five min-
utes on anything other than an all-out effort to pass this [permanent NTR]
through both Houses of Congress,” said Gene Sperling in a November 19
press briefing. “We are one hundred percent committed.” Many House
Republicans came out early in support of permanent NTR for China. A
smaller group of protrade Democrats, led by Representative Robert Mat-
sui (D-CA), would also fight for the legislation.

Business sources confirmed that the PNTR vote would be their priority for
the upcoming session of Congress. When lobbying for the legislation, com-
panies and trade associations focused on the boost the agreement would
give to US exports to China.®” Many CEOs and company chairmen were in-
volved in the lobbying effort, which participants on all sides of the PNTR de-
bate admit was tremendously effective; leaders included Maurice Greenberg
(AIG), Joseph Gorman (TRW), and Christopher Galvin (Motorola). “For
business, [supporting PNTR] was a very practical decision,” says one former
administration official. “That is why they were so well organized.” Some ob-
servers noted that the business lobby was much more effective in using the
Internet to organize than it had been in past trade battles.

Business also emphasized that the China agreement was good for la-
bor. It “will expand opportunities for the US chemical industry and the
more than 1 million American men and women who work in it,” said Fred
Webber, president of the Chemical Manufacturers Association.?® Hewlett-
Packard president and CEO Carly Fiorina summed up the position of
business: “In reality, a vote against trade with China is a vote against US
business, employees, American citizens and the people of China.”%’
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Business interests were not as eager to emphasize the investment bene-
fits that would come with China’s WTO accession, though they would be
significant. In fact, declared Joseph Quinlan, an economist with Morgan
Stanley Dean Witter, “The deal is about investment, not exports. US for-
eign investment is about to overtake US exports as the primary means by
which US companies deliver goods to China.” But many feared that this
argument would be used by labor unions to show that the deal would
prompt US companies to move to China—taking American jobs with
them. “US exports will increase, over time,” said Greg Mastel, director of
global economic policy at the New America Foundation. “But not at the
rate of investment, and the corporate community has been quiet about
that. They’ve been able to avoid telling that story.”*" Already, the United
States was the third-largest investor in China. US corporations with major
interests included Motorola, Kodak, Atlantic Richfield, Coca-Cola, Amoco,
Ford Motor, Lucent Technologies, General Electric, and General Motors
(Morrison 2001). For example, three days before the November 1999
bilateral agreement was signed, Kodak announced that the first phase
of building a new plant in Xiamen was complete, part of its $1.2 billion
investment in manufacturing plants in China.”!

Opposition to PNTR

The American public showed little support for PNTR. A February 2000
poll by the Pew Research Center for the People and the Press found 2-to-1
opposition to granting China PNTR (56 percent to 28 percent), and 62 per-
cent said they had never heard of the November US-China bilateral agree-
ment.”? A Business Week/Harris poll found that 79 percent of Americans
believed China should be given permanent access to the US markets only
when it agreed to meet human rights and labor standards.”®
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Organized labor led the opposition to PNTR. Two days after the con-
clusion of the US-China bilateral agreement, the AFL-CIO and 12 indus-
trial unions sent a letter urging all members of the House and Senate to
oppose permanent normal trade relations with China. In a speech at the
National Press Club on November 19, AFL-CIO president John Sweeney
told an applauding audience, “It is disgustingly hypocritical for the White
House to posture for workers’ rights in the global economy at the same
time it prostrates itself for a deal with China that treats human rights as a
disposable nuisance.” Sweeney vowed to wage a “full and vigorous cam-
paign” against PNTR.%* Labor leaders said that unions would fight this
issue as hard as they had fought the extension of fast-track trade negoti-
ating authority—a battle they had won.

The China deal put the AFL-CIO president in a difficult position. Some
observers believe that Sweeney had carefully picked his path, support-
ing globalization while insisting on the inclusion of labor standards in
trade deals. But the US-China bilateral agreement alienated the industrial
unions of the AFL-CIO, including the UAW, Teamsters, and Steelwork-
ers. China’s workforce was estimated at 700 million, and these workers
were denied the right to join collectively to bargain for wages and bene-
fits; their average manufacturing wage was about $0.25 an hour (for a
summary of labor’s position, see Bolle 2000). “The Teamsters Union has
fought long and hard for workers’ rights in the US,” said a union official.
“We should not be made to compete with a workforce that has no
rights.”> Unions claimed that 872,000 American jobs would be lost over
10 years as the result of the China deal (figures disputed by some econo-
mists).”® In public statements, union leaders also frequently compared
PNTR to NAFTA. Working families “know that dirty trade agreements
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like PNTR and NAFTA cost jobs in this country,” declared Teamsters gen-
eral president James Hoffa.””

In addition to labor unions, some human rights groups, family farmers,
consumer groups, and environmental organizations opposed PNTR. Many
of these interests were further energized by the well-publicized protests at
the November 1999 WTO ministerial meeting in Seattle, Washington, that
led to mass chaos (on some accounts, the focus on completing the China
deal had left the US administration underprepared for the ministerial).
When the ministerial meeting collapsed, many protesters claimed victory
and turned with enthusiasm to the next fight. “The coalition that opposed
China PNTR was very similar to the coalition that was active in Seattle,”
said one House Democratic aide. “Seattle gave them a lot of momentum.”
Opposition to PNTR also included a number of religious and veterans
groups, including the US Conference of Catholic Bishops and the Ameri-
can Legion. Reform Party presidential candidate Pat Buchanan and Green
Party candidate Ralph Nader opposed the bill as well.

Large numbers of traditional Democrats came out strongly against
PNTR. House Minority Whip David Bonior (D-MI) organized the fight
against the legislation. Many Democrats supported labor’s position that
the China deal would result in domestic unemployment. Some also pointed
to China’s weak record in implementing trade agreements such as the
1992 US-China Market Access MOU. Many Democrats were concerned as
well about the human rights implications of eliminating the annual re-
view of China’s trade status. Representative Nancy Pelosi spoke for them:
“We have been told over the last decade that human rights in China
would improve if we had unconditional trade benefits for China. Not so.
More people are imprisoned for their beliefs in China today than at any
time since the Cultural Revolution.”?® Many cited the US State Depart-
ment’s 1999 annual human rights report, which noted that “the [Chinese]
government’s poor human rights record deteriorated markedly through-
out the year.”” Some Democrats also believed that PNTR for China
would hurt their party. In an election year, members were not eager to
alienate traditional constituencies such as labor and consumer groups.

And though most Republicans supported permanent NTR for China, a
sizable minority of the caucus opposed it on grounds of US national se-
curity as well as China’s policies restricting religious freedom. Citing the
recent controversy over Chinese military use of US satellite technology
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and allegations of Chinese espionage, some Republicans claimed that the
security risk posed by China was vastly underrated.

When to Vote in the House?

When to hold the House vote was a key question for PNTR support-
ers, made more complicated by the upcoming presidential and general
elections. As one analyst put it, “Usually, Congress would sooner cut its
own pay than pass controversial legislation during an election year.”1%
Among the relatively few Democrats who came out strongly in support of
PNTR, the hope was to distance the vote from the Democratic Party’s na-
tional convention. More time between the tough fight and the election
campaign would enable protrade Democrats, Vice President Al Gore, and
the labor unions to get over their anger and make up.

Republicans may have had a different plan. On February 15, 2000, the
House Republican leadership—House Speaker Dennis Hastert (IL), Ma-
jority Leader Richard Armey (TX), and House Whip Tom DeLay (TX)—
promised support for the White House PNTR effort. But observers say
that Republicans hoped to draw out the process, delaying a vote until just
before the August convention—a move intended to maximize the damage
to Gore.

However, on April 5, Boeing CEO Phil Condit and FMC chairman
Robert Burt led a delegation of business interests to Tom DelLay’s office
and insisted that the GOP leadership set a date for the vote. Partisanship,
they said, would kill PNTR, just as it had killed fast-track trade legislation
in 1998 when Republicans scheduled a controversial vote six weeks before
election day. “The Republicans had to stop playing games,” said Lisa
Berry, a lobbyist for American Online. ”"We just told DeLay, ‘You can’t do
this.” 191 A former White House administration official quipped, “DeLay
was told not to delay.” Soon after, Speaker Hastert announced that the
House would vote on PNTR during the week of May 22, 2000.

Other factors also came into play in determining the vote’s timing.
Some Republicans wanted to wait until the European Union had negoti-
ated its bilateral market access agreement with China. In late February,
however, after negotiators failed to resolve a number of outstanding tech-
nical issues, EU trade commissioner Pascal Lamy canceled a trip to Bei-
jing that had been intended to close the deal with Chinese trade minister
Shi Guangsheng. EU officials said the US-China agreement covered about
80 percent of what the European Union wanted, and the remaining issues
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needed to be covered in the EU-China bilateral.!%? Areas of concern in-
cluded automotive tariffs and the level of EU participation in the telecom-
munications and life insurance markets. The European Union also hoped
to eliminate tariff differentials for products similar to those made in the
United States. For example, EU cognac faced different import duties than
US whiskey.

Levin Builds a Bridge

Surprisingly, one person working to bridge concerns about PNTR was
Representative Sandy Levin, a Democratic with a 94 percent career record
of voting with organized labor.!% Like lead PNTR opponent David Bon-
ior, Levin was from Michigan and his suburban Detroit district bordered
the United Auto Workers” Union headquarters. Levin had voted against
NAFTA and opposed the renewal of fast-track trade authority. Over the
years, he had voted both for and against MEN status for China. In other
words, Levin was not a classic free trader. He was, however, the ranking
Democrat on the House Ways and Means Trade Subcommittee.

As noted above, Levin pressed Clinton not to sign a deal during Pre-
mier Zhu's April 1999 visit, pointing to the lack of safeguards needed by
US producers. In anticipation of the November 1999 agreement, Levin
joined an ad hoc group of Democrats discussing how to address concerns
that would be raised by the bilateral deal. One Democratic staffer de-
scribes it as

a broad spectrum of the caucus trying to come up with ideas, at both the member
and the staff level. What can we do to address the legitimate concern that by
granting permanent NTR, we're giving up a mechanism for exerting leverage
when it comes to human rights? What can we put in its place? What can we do to
enhance our oversight of China’s compliance with its WTO obligations once it ac-
cedes? What about our own self-interest—the ability of US producers of goods
and services to compete with Chinese producers of goods and services?

In January 2000, Levin made a 10-day visit to China, where he spoke
with artists, students, and activists about how free trade would change
Chinese society. “I came back feeling that changes in China are irreversible,
but that the direction is not inevitable,” he said. Levin did not believe that
social progress would automatically accompany economic changes; “You
have to shape globalization,” he noted.!% Levin set to work on drafting a
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plan to do just that. One of the most widely discussed aspects of his pro-
posal was the creation of a congressional-executive commission to monitor
human rights in China. Modeled on the Helsinki Commission that investi-
gated human rights conditions in Eastern Europe during the Cold War, the
China Commission would issue policy recommendations but would not
have power of enforcement; it was intended to keep pressure on the PRC
after the end of the annual MFN renewal process.

Levin’s proposal included language codifying product-specific safe-
guards to protect American workers from job-threatening surges of Chi-
nese imports. In addition, it established new procedures to ensure that
China complied with its trade commitments. “Mr. Levin felt it was im-
portant to have regular reviews of China’s level of compliance,” says a
source, “a more detailed level of scrutiny than you might have for other
new members of the WTO.” Programs would also be established to de-
velop China’s commercial and labor laws and monitor China’s compli-
ance with existing US statutes barring the use of prison labor.1% More-
over, Levin’s proposal stated a sense of Congress that Taiwan should be
allowed to enter the WTO on the same schedule as China.

Initially, some say, Levin’s ideas drew little interest. “The administra-
tion expressed concerns about different elements of the package,” says
one observer. “And I think there were some doubts as to whether [Levin’s
proposal] was needed at all.” But former White House insiders say
Levin’s proposals were taken seriously. “Congressman Sandy Levin was
key to obtaining broad House Democratic support,” says Lael Brainard,
“which is one of the reasons Chief of Staff John Podesta and Steve Richetti
asked the National Economic Council to put together a senior group to
work with him on his substantive proposals.” By April 2000, Levin’s ideas
were attracting more notice. The vote count in the House was uncertain—
the administration, business supporters, and the Republican leadership
were not sure they had the votes to pass PNTR. Levin’s language might
be able to pull some undecided members to the “yes” side.

Representative David Dreier (R-CA), the powerful chairman of the
House Rules Committee, appointed Representative Doug Bereuter (R-NE)
to work with Levin. In a bipartisan move, Levin and Bereuter cosponsored
the proposal, with support from Dreier. “I think getting Mr. Bereuter on
board was what helped us get this moving,” says a Democratic supporter
of the proposal, “to get some momentum developing around it to the point
where there was a critical mass.” Levin also received support from business
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interests. Levin “has been very, very helpful,” noted the legislative director
from the Business Roundtable, a coalition of chief executives from large cor-
porations.!% As former USTR Barshefsky remembers,

Sandy Levin was terrific in the sense that, contrary to many of his Democratic col-
leagues, he recognized the fundamental importance of doing this. He then set
about to find a way to try and make it happen. I can’t overstate how helpful this
was in terms of his basic attitude and his constancy in this mission to come up
with companion legislation that would help ease the way for protrade Democrats
to make the right vote.

Not all were supportive, however. China blasted the human rights pro-
visions, calling the proposed commission an interference in its internal
affairs. US labor unions also faulted the proposal. “It's a well-meaning
effort,” said the AFL-CIO’s Thea Lee. “But it's redundant with what’s
already done and may even be counterproductive.”1%” Some were even
more critical. “Levin-Bereuter is meaningless,” said a spokesman for the
UAW. “It’s pure political cover.”1%® Other PNTR opponents used terms
such as “fig leaf” or “toothless” in characterizing its language.

As the PNTR bill (HR 4444) came closer to markup in the Ways and
Means Committee, one source of debate was which (if any) of the Levin-
Bereuter proposals would be included in the bill. The Republican leader-
ship reportedly gave Ways and Means Chairman Bill Archer (R-TX, and
one of the original authors of the Jackson-Vanik amendment) the go-
ahead to attach the safeguard issue. Negotiations ensued, particularly be-
tween Levin and Trade Subcommittee Chairman Phil Crane (R-IL), over
the specifics. For example, under ordinary safeguard law, the president
had fairly broad discretion in choosing a response after the International
Trade Commission (ITC) recommended action. What degree of presiden-
tial discretion would the PNTR bill grant?

Once the bill was reported out of committee, the handling of the rest of
the Levin-Bereuter proposals remained at issue. Levin wanted to ensure
that his provisions were part of the PNTR package, but the Republican
leadership considered moving Levin-Bereuter as a separate bill—after the
PNTR vote. “That idea caused us a lot of heartburn,” recalls a Levin-
Bereuter supporter. “Once PNTR was passed, that commitment would
have been meaningless. Even if a vote [on Levin-Bereuter] was allowed in
the House, it was not clear that the Senate would have taken it up.”
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The Lead-Up to the Vote

In the weeks leading up to the vote, Federal Reserve Chairman Alan
Greenspan publicly endorsed PNTR, and former presidents Gerald Ford,
Jimmy Carter, and George Bush issued a letter supporting the measure.
The administration also mobilized 149 economists—10 former Council of
Economic Advisers chairs and 13 Nobel laureates among them—to sign an
open letter, released in late April, in support of China’s entry into the
WTO. (Because federal law prohibits the administration from using federal
funds to urge others to lobby Congress, PNTR was not explicitly men-
tioned.) The presumptive Republican presidential nominee, George W.
Bush, also backed the bill, as did Taiwan’s new president, Chen Shui-bian.

President Clinton made his most comprehensive case for establishing
PNTR with China in a speech at Johns Hopkins University on March 8§,
2000. He argued that supporting China’s participation in the WTO

represents the most significant opportunity that we have had to create positive
change in China since the 1970s. . . . I believe the choice between economic rights
and human rights, between economic security and national security, is a false one.
Membership in the WTO, of course, will not create a free society in China
overnight, or guarantee that China will play by global rules. But over time, I be-
lieve it will move China faster and further in the right direction—and certainly
will do that more than rejection would.

PNTR was also required if the United States was to receive the economic
benefits of China’s WTO accession, Clinton said.

However, some PNTR opponents put forward the argument that ex-
tending permanent MEN treatment to China was unmerited and even un-
necessary. They called the idea that without PNTR the United States
would lose out on the benefits of China’s WTO entry “the Big Lie” (Pub-
lic Citizen’s Global Trade Watch 2000, ii). Citing a memo by Columbia
Law School’s Mark Barenberg (Barenberg 2000), groups like Public Citi-
zen’s Global Trade Watch held that MEN provisions in the 1979 US-China
agreement would give the United States all the benefits of China’s WTO
accession. Public Citizen therefore maintained that members of Congress
should not feel pressured to vote for PNTR by the administration, the Chi-
nese, or US corporations.!® Georgetown University’s John Jackson and
others countered that the Jackson-Vanik amendment was indeed a legal
obstacle to a full WTO relationship between the PRC and the United
States. The 1979 bilateral agreement applied mainly to tariffs and would
not cover market access or other WIO commitments, Jackson argued
(Jackson and Rhodes 1999, 504). “A vote against PNTR, or no vote at all,
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means that . . . the United States would miss out on the most valuable el-
ements of China’s concessions: the nontariff liberalization,” researchers at
the Institute for International Economics claimed (Hufbauer and Rosen
2000, 1). The argument that PNTR was unnecessary did not appear strong
enough to persuade lawmakers to oppose the bill.

As debate over PNTR continued, a surprising alliance formed between
President Clinton and Republican House Majority Whip Tom DeLay, who
was perhaps Clinton’s harshest critic on Capitol Hill and had led the
charge to impeach the president. However, in the PNTR fight, DeLay
found himself in the position of Clinton’s point man for rounding up Re-
publican votes. “I have a fundamental disagreement with this president
about how he’s done his job,” said DeLay. “But when he’s doing some-
thing I think is important, I'm going to support him because he doesn’t do
it very often.” DeLay’s support of PNTR was also striking because he was
a fierce anti-Communist as well as coauthor of the proposed Taiwan Se-
curity Act, a bill strongly opposed by Beijing that would strengthen the re-
lationship between Taiwan and the Pentagon. “Exporting American val-
ues undermines the Communist regime in China,” DeLay explained.!?

The rhetoric of leaders in the House grew more sweeping. Ways and
Means Chair Bill Archer “sternly told his colleagues that this was the most
important vote they could cast in their entire congressional career.”!
Business interests also heightened their lobbying efforts in the lead-up to
the vote. Ultimately, corporate America mounted its largest-ever trade
campaign in favor of PNTR.M? The United States Chamber of Commerce
and the Business Roundtable alone spent almost $10 million on ads,
against about $2 million spent by labor opposing PNTR.!3 Executives
walked the halls of the Capitol, targeting representatives whose districts
would benefit from the China deal. “This is the most contested trade bat-
tle I've ever seen,” said the international vice president of the National
Association of Manufacturers.!* PNTR opponents attacked the business
effort as “the most forceful and aggressive corporate legislative campaign
in history” (Public Citizen’s Global Trade Watch 2000, 1).

President Clinton met with more than 100 lawmakers to rally support
for PNTR. In a last-minute effort to secure votes, Clinton and Speaker
Hastert announced a set of tax breaks and public investments aimed at
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helping distressed rural and urban areas—the New Markets and Com-
munity Renewal initiative. Observers say the move was meant to sway
undecided members of the Black Caucus. Representative Martin Frost
(D-TX) announced he would vote “yes” after the Navy told the Northrop
Grumman defense plant in his district that it would receive enough busi-
ness to stay open. Among other district matters receiving attention were
the construction of a gas pipeline in western Texas and the fate of a Na-
tional Weather Service monitoring station in Alabama.

In the week before the House vote, on May 19, Trade Commissioner
Pascal Lamy completed Europe’s bilateral market access talks with China.
The EU-China agreement in certain regards also helped US business in-
terests. For example, the deal included a commitment to end discrimina-
tory policies for pharmaceuticals. Some Republicans would later credit
the EU-China bilateral deal with being a key factor in their decision to
support PNTR. The European Union knew that “having US congressional
approval would be very good for the world trading system,” says Lael
Brainard. “So in the end they were helpful and it worked out.”

On May 21, the White House canceled a planned televised address by
President Clinton on the importance of granting PNTR to China. White
House spokesman Joe Lockhart said the action was taken after discus-
sions with congressional Democrats. “In talking to Democrats on the Hill,
we realized that in the context of this debate, that speech might be coun-
terproductive, [and] certainly wasn'’t likely to produce the retail-oriented
votes that we needed to get,” he said.!’® The administration was also con-
cerned about who would provide the response to Clinton’s comments.
One possibility was House Minority Leader Dick Gephardt, creating the
problematic scenario of a leader of the Democratic Party speaking out
against a Democratic president.

The day before the vote, union workers, environmental activists, and
human rights activists rallied against PNTR on the steps of the Capitol.
Harry Wu, a prominent human rights advocate, drew cheers when he
called out to the crowd, “Vote your conscience, not just for profit.”11¢ In
the final hours of lobbying, AFL-CIO president John Sweeney focused his
efforts on undecided Republicans. By some accounts, however, labor did
not fight the battle against PNTR with the same intensity that it had mar-
shaled against fast track in 1997.

The night before the vote, Levin won support from House leaders to
amend the PNTR bill with his proposal. Vote counters reported that
Levin-Bereuter helped to recruit about two dozen undecided represen-
tatives. One of the most influential legislators who pointed to Levin-
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Bereuter as making the difference in his decision to support PNTR was
Representative Charles Rangel (D-NY), the ranking minority member of
the Ways and Means Committee.

When the House vote on PNTR was finally taken, the tally was not as
close as some had expected; indeed, the bill passed quite comfortably, 237
to 197. Some observers, including Charlene Barshefsky, believe that House
members recognized the historic implications of China joining the WTO
and deferred to the specialized knowledge of those who were more closely
involved. She thinks that “what really became the ace was that members
of Congress are reluctant to let their own judgment on the security impli-
cations of a given piece of legislation override that of the president of the
United States, the secretary of defense, and the secretary of state.”

But it is important to note that only 73 out of 211 Democrats voted for
PNTR—a lower percentage than had voted for NAFTA (35 percent of
Democrats voted for China PNTR, while 102 out of 258 Democrats, or 40
percent, voted for NAFTA). One hundred and sixty four Republicans out
of 221 supported the legislation. Some Democrats think that timing was
an important factor in PNTR’s passage. According to one congressional
staffer, “If this had dragged out much longer, I think a lot of the Demo-
crats who were sitting on the fence wouldn’t have voted for it. As you got
closer to the convention and the election, PNTR would have become more
and more viewed as a political liability. It would have been very hard for
a lot of Democrats to support it.”

After the vote in the House, President Jiang Zemin took the step—
“unusual,” according to White House officials—of telephoning President
Clinton to express his thanks. The usual protocol would be a formal ex-
change of letters, not a 40-minute conversation. One senior official in-
volved in China policy remarked, “I don’t recall Jiang ever [before] initi-
ating a call.”1”

The Senate

The next step was to get PNTR through the Senate. Though the bill’s pas-
sage was expected, suspense remained. Any amendments would result in
HR 4444 being sent back to the House, where supporters feared that fur-
ther deliberations would doom it. Leading supporters of PNTR in the Sen-
ate included most Republicans and many Democrats, Max Baucus (D-MT)
among them.

Many PNTR proponents were frustrated with Senate Majority Leader
Trent Lott, who delayed in getting the measure to the floor. The bill was
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not taken up by the Senate until the week of September 4. Representative
Robert Matsui criticized the move as “a major tactical error. A bill like that
should never be brought up in the last month of Congress.”!'8 While the
bill awaited debate in the Senate, President Clinton announced on June 2
that he would extend China’s NTR status for the next year. On July 18 the
House defeated a resolution to overturn the president’s decision (HJ Res.
103), 147 to 281.

Many Senate proponents of the China trade bill joined in a pact to block
any attempts to amend it. PNTR supporters thought a proposed amend-
ment by Senators Fred Thompson (R-TN) and Robert Torricelli (D-NJ)
was the biggest threat to passing a “clean” version of PNTR, and business
groups lobbied hard for its defeat. Some tried to convince Thompson not
to offer his amendment, which would have imposed sanctions on Chinese
companies caught exporting nuclear, chemical, or biological weapons, but
Thompson held firm.!” In the end, the amendment was killed on Sep-
tember 13 (despite Lott’s support).!20

Before HR 4444 was brought to a vote, the Senate rejected a total of 18
amendments. One, proposed by Paul Wellstone (D-MN), required the
president to certify that China was not exporting goods made with prison
labor before granting PNTR; another, from Senator Jesse Helms (R-NC),
would have delayed granting PNTR until the president certified that
China had made substantial strides toward permitting greater religious
freedom. Senator Robert Byrd (D-WYV) proposed an amendment requiring
the United States to support the transfer of clean energy technology as
part of programs aimed at assisting China’s energy sector. Before Byrd’s
amendment was defeated, the Senator expressed his anger on the floor
saying, “Why have any debate? Why call up amendments? Why go
through this charade? I have called up an amendment. We all know it is
going to be rejected because some senators are going to vote against any
amendments, no matter what the amendment provides. . . . What kind of
legislative process is that?”1?!

118. Matsui, quoted in Chuck McCutcheon with Lori Nitschke, “China Trade Bill Remains
Intact as Senate Rejects Arms Sanctions,” Congressional Quarterly, September 16, 2000, 2152.

119. “Senate Poised to Approve China PNTR After Thompson Failure,” Inside US Trade, Sep-
tember 15, 2000.

120. Senator Thompson, a former Watergate prosecutor, wanted the Senate to add an
amendment to the intelligence authorization bill for fiscal 2001 that would require the pres-
ident to punish the Chinese government or individual Chinese companies if they were
found to be supplying weapons of mass destruction or components of such weapons to
other nations. However, the White House, many business interests, Senate Democrats, and
some Senate Republicans opposed the effort. Thompson also directed a yearlong probe of al-
leged Democratic Party fund-raising improprieties centered on Chinese donations (Congres-
sional Quarterly Weekly, July 29, 2000, 1901).

121. Comments by Robert C. Byrd (D-WV) on the Senate floor, September 7, 2000.
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Observers agreed that the debate on PNTR had a “going-through-the-
motions feel.”122 The anterooms of the Senate, unlike those of the House,
were not filled with business and union lobbyists in the lead-up to the vote.
After 10 days of deliberations, the Senate voted on HR 4444 on Septem-
ber 19. PNTR passed, 83 to 15, without additional amendments and was
signed by President Clinton on October 10 (for a timeline, see appendix
6A). The law would not enter into force until China’s accession to the WTO.

Conclusion

Analysts viewed the passage of PNTR as a historic bookend to the Clinton
presidency, which also began with landmark measures expanding trade—
the passage of the North American Free Trade Agreement and the imple-
mentation of the Uruguay Round Agreements that created the WTO. Some
noted the irony that Clinton began his presidency determined to link
China’s trade status to human rights, and ended it with the most impor-
tant US-China trade deal in history. In the aftermath of the congressional
battle over PNTR, many contrasted the success of the China bill with the
failed efforts to pass fast track in 1997 and 1998. “The China debate became
a debate on the overall course of the China relationship,” said Myron A.
Brilliant, a lobbyist for the US Chamber of Commerce. “On trade agree-
ments and on fast track, it centers much more on the role of labor and en-
vironmental issues.”1?3 The loss on fast track also added to the importance
of the PNTR victory, “because,” noted The Economist, “it shows that trade
bills can actually be passed in Congress, something that even the most ar-
dent free-traders were beginning to question.”!24

China would become the 143rd member of the WTO on December 11,
2001, after a 15-year accession effort. The signing ceremony was post-
poned by one day so that it would follow the WTO’s endorsement of
Taiwan’s membership as a “separate customs territory” under the name
“Chinese Taipei.” On December 27, 2001, President George W. Bush is-
sued a proclamation extending PNTR status to China, effective January 1,
2002. Though the journey to WTO entry was over, China and the rest
of the world would now embark on a new journey. WTO membership
would “inevitably exert widespread and far-reaching impact on China’s
economy and on the world economy,” said Chinese trade minister Shi
Guangsheng.!?® The full nature of that impact remains to be seen.

122. Andrew Taylor, “China Trade Bill Nears Its Finale as Senators Spurn Amendments,”
CQ Weekly, September 23, 2000, 2224.

123. Lori Nitschke, “After the China Bill: Fresh Start for the Trade Expansion Debate,” CQ
Weekly, September 23, 2000, 2224.

124. “A Much-Needed Victory,” 27.

125. Shi, quoted in Frances Williams, “China and Taiwan Join World Trade Body,” The Fi-
nancial Times, November 12, 2001, 10.
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Negotiation Analysis of the Case

When viewed in isolation, the US-China negotiations that paved the way
for China’s accession to the WTO are unremarkable. Certainly, there were
difficult issues that needed to be resolved. Certainly, the parties vigor-
ously engaged in bluff and brinkmanship. But little distinguished this
process from myriad other tough bilateral negotiations.

When placed in their larger context, however, the US-China market ac-
cess talks prove a rich subject for analysis. These bilateral negotiations
were just one link in a complex negotiating game over China’s WTO ac-
cession, which also included other bilateral negotiations over market ac-
cess (especially between China and Europe) and multilateral negotiations
over accession within the WTO, as well as linkages to the Uruguay Round
negotiations, human rights issues, national security concerns, and per-
ceptions of performance in implementation of earlier agreements.

The US-China negotiations also have to be situated in the larger context
of US trade politics. The bilateral market access agreement was not nego-
tiated under the auspices of fast track. In part, the negotiations succeeded
because the United States was dealing with a single large partner rather
than engaging in a broader multilateral process. In addition, the president
already had the authority to approve China’s accession to the WTO. Cru-
cially, business mobilized an unprecedented campaign in support of
PNTR, taking action much earlier than it had done to aid NAFTA or the
fast-track efforts of the 1990s.

Element #1: Organizing to Influence

China’s accession to the WTO was propelled forward by a powerful com-
bination of economic and political forces. Economically, the vast expan-
sion of trade between China and the rest of the world de facto made the
Chinese players in the international trading system. Politically, the end of
the Cold War and liberalization in China made WTO membership accept-
able to the West.

As is true of all the case studies in this volume, however, outcomes do
not result solely from evolving macro forces. China’s WTO accession was
catalyzed by vigorous organizing efforts on the part of dedicated groups
of business players and government officials in the United States, Europe,
and China. These groups created momentum in the external negotiations
and mediated the significant internal differences within their respective
sides.

Chinese trade and foreign policy officials engaged in a long-term effort
to gain accession to the GATT/WTO. Beginning as early as 1986, China
had requested the restoration of its status as a party to the GATT. When
stymied by the desire of US and European officials to first complete the
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Uruguay Round, the Chinese persevered by pressing to become founding
members of the WTO in 1995. Failing to meet that goal, the Chinese
worked to lay the diplomatic groundwork for entry. They also success-
fully dealt with significant internal conflicts between reformers and con-
servatives over the pace of liberalization and the timing of accession.

On the US side, USTR was the focal point for pushing forward China’s
accession process, as well as for advancing US interests in bilateral and
multilateral negotiations. Under the leadership of Charlene Barshefsky,
USTR took control of the process by creating a road map for Chinese
entry. Like their Chinese counterparts, Barshefsky and her colleagues in
the administration had to deal with serious internal differences. For ex-
ample, many in Congress were reluctant to relinquish the opportunity
that the annual MFN renewal process offered them for criticizing various
Chinese policies. Concerned about issues ranging from China’s human
rights record to competition in low-wage manufacturing industries to na-
tional security, some legislators opposed granting China PNTR. Only
through energetic and focused organization, such as creating a PNTR war
room under the command of Commerce Secretary Bill Daley, was the ad-
ministration able to win the battle in Congress.

Finally, critical support for brokering a creative compromise in Con-
gress came from the work of Representative Sandy Levin—a somewhat
surprising torchbearer for PNTR, given his prolabor background. By en-
ergetically advocating the codification of product-specific safeguards and
the creation of a congressional-executive commission on China’s human
rights record, Levin helped to pave the way for the bill’s passage.

Outside Congress, the so-called new China lobby of export-oriented US
business interests mobilized very strongly in support of passing PNTR.
Mounting their largest-ever campaign, businesses coordinated efforts and
created alliances among leading organizations ranging from the Business
Roundtable to the American Farm Bureau.

Element #2: Selecting the Forum

In 1997, the US administration decided to focus on bilateral market access
negotiations with China rather than the multilateral entry negotiations.
Concerned that the European Union might forgo a bilateral agreement al-
together, thereby reducing the pressure on China to make hard economic
concessions, the administration decided to change its focus to gain more
bargaining leverage. In addition, US policymakers knew that agreements
reached in the bilateral forum would set the standard for subsequent ne-
gotiations over accession. The Europeans were happy to garner the bene-
tits of allowing the United States to play “bad cop.”

The trajectory of the negotiations among European, US, and Chinese fo-
rums is also worthy of attention. Much of the early negotiating took place
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in the multilateral forum in Geneva. But as the focus shifted to bilateral
negotiations, the venue also changed. Proponents of a US-China agree-
ment sought to use a visit to the United States by Premier Zhu Rongji to
increase pressure on holdouts in the Clinton administration. When this
failed and no agreement was reached, Zhu was humiliated. The Chinese
responded to this incident by essentially forcing the US negotiators to
come to them if they wanted to renew negotiations. To signal US serious-
ness, and avoid another division in the administration, Barshefsky
brought National Economic Council Chairman Gene Sperling with her to
China.

Element #3: Shaping the Agenda

Once the US-China bilateral negotiating forum became the focus of atten-
tion, the economic relationship between the two countries largely estab-
lished the agenda for the talks. China sought permanent MFN treatment,
while the United States sought concessions in the areas of trade in services
and agriculture. Complementary goals created the potential for joint
gains.

More interesting were the efforts to shape the agenda for the congres-
sional debate over granting China PNTR. Opponents attempted to link
passage of PNTR to issues ranging from human rights violations (as ex-
emplified by the violent crackdown on protesters in Tiananmen Square)
and labor conditions to trade safeguards and national security. Many in
Congress were reluctant to give up the stick provided by the annual re-
quirement that the administration waive Jackson-Vanik in order to renew
China’s MEN status.

In addition, a comparison of the fast-track and China PNTR agendas
helps to illustrate why business mobilized much more strongly in the lat-
ter case. The fast-track agenda concentrated on the rules that would de-
termine how trade agreements would be negotiated in the future. This
complexity rendered the potential benefits ambiguous and uncertain. By
contrast, the issues on the agenda of granting PNTR status to China were
often direct, bottom-line concerns affecting many companies. As a result,
key business sectors mobilized early and very effectively.

Element #4: Building Coalitions

The fight to win passage of PNTR in the US Congress was a classic exer-
cise in legislative coalition building, albeit one with a few twists. Though
a Democrat, President Clinton created a successful alliance with protrade
Republicans in the House, led by his archenemy Tom DeLay. House Dem-
ocrats opposed PNTR by a margin of nearly 3 to 1, more than had op-
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Figure 6.1 Potential coalitions on PNTR for China
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posed NAFTA. At the same time, a sizable minority of House Republicans
opposed PNTR because of their concerns about China’s record on human
rights and religious freedom, as well as worries about US national secu-
rity interests in the aftermath of the Wen Ho Lee affair and revelations
about the transfer of sensitive satellite technology. The coalitional possi-
bilities are summarized in figure 6.1.

Opposition to PNTR emanated primarily from organized labor in import-
competing industries. As they faced increased trade with China, the Steel-
workers, UAW, Teamsters, and other major industrial unions in the United
States were concerned about potential job losses. Environmental organi-
zations, human rights groups, family farmers, and consumer groups also
joined the anti-PNTR coalition. Opposition was further energized when
antiglobalization protesters effectively disrupted the Seattle WTO minis-
terial. Collectively, these groups exerted pressure on Democrats who were
beholden to them for financial and political support.

Because positions had already hardened during the NAFTA and fast-
track battles, the PNTR fight was ultimately waged for the hearts and
minds of moderate Republicans and protrade Democrats. In concert with
business lobbyists, the president and his key advisers—notably Com-
merce Secretary Bill Daley—waged a tireless and ultimately successful
battle to secure the middle ground.

Well-timed endorsements also played a role in tipping the balance. In
the weeks before the final vote, the administration secured the public sup-
port of Alan Greenspan; former presidents Gerald R. Ford, Jimmy Carter,
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and George Bush; and 149 economists, including 10 former Council of
Economic Advisers chairs and 13 Nobel laureates. Moreover, incorporat-
ing the Levin-Bereuter provisions directly into the PNTR bill (rather than
presenting them as separate legislation) gave some members of Congress
political cover to vote for passage.

Element #5: Leveraging Linkages

Linkages can propel negotiations forward and create opportunities for
joint gains. But they can also act as barriers to progress. When linkages act
as barriers, negotiators must find ways to neutralize them. The process
through which China acceded to the WTO is notable for the broad array
of such blocking linkages that had to be overcome.

In the United States, trade with China had long been linked to a range
of other issues, notably human rights and labor conditions, but also in-
creasingly to national security. The annual renewal of China’s MFN status
had enabled critics to focus a spotlight on Chinese conduct each year, as
well as to implicitly threaten to hold MFN renewal hostage until there
were changes in behavior. The Chinese, of course, resented these link-
ages, seeing them as unacceptable meddling in their domestic affairs. The
Levin-Bereuter proposal was a way of breaking the tie between trade and
human rights, while still providing critics with a mechanism for focusing
attention on Chinese behavior.

The passage of PNTR was also strongly linked to previous battles be-
tween business and labor over NAFTA and fast track as well as to the
protests at the Seattle ministerial. After losing the fight on NAFTA, orga-
nized labor had hardened its opposition to further expansion of interna-
tional trade. By failing to mobilize effectively to press for passage of fast
track in 1997, business had lost that fight. Both sides were therefore de-
termined to win in the next round of the game.

Other linkages helped to propel the process forward while at the same
time providing certain players with strategic advantage. There was an im-
portant linkage, for example, between the GATT negotiations over acces-
sion and bilateral US-China negotiations over market access. The working
party for China, formed in 1987, was the largest such body ever in the his-
tory of the GATT. Thus as early as 1987, China knew that it would have to
conclude a record number of bilateral agreements before it became a
member. And in the accession of any individual country, the final agree-
ment has to incorporate all of the concessions made in each of the bilateral
agreements.

But precedents set in earlier accession negotiations can influence sub-
sequent ones. Japan, which had finished its bilateral first, was willing to
settle for less stringent terms than the United States would press for. The
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Clinton administration was concerned that the Europeans would give
away too much in the accession negotiations, in effect helping to build
momentum for a more lenient overall accession agreement. Therefore, the
United States decided to take control of the process by initiating bilateral
negotiations before the EU and through its agreement shaping subse-
quent bilateral negotiations between the European Union and China (and
ultimately the multilateral accession process). Of course, this approach al-
lowed the European Union to pocket what the United States had already
negotiated and focus entirely on winning concessions for its own special
interests.

Conversely, bilateral negotiations between the European Union and
China likewise helped to create momentum for passage of PNTR. Just
prior to the vote in Congress, the European Union completed its bilateral
negotiations with China. These negotiations incorporated about 80 per-
cent of the provisions of the US-China bilateral agreement, validating the
US decision to press ahead on this front. But they also provided some im-
portant additional benefits for US business interests that strengthened Re-
publican support for passage of PNTR.

Element #6: Playing the Frame Game

The case of China’s PNTR provides some notable examples of effective
framing. USTR sought to frame China’s entry to the WTO in terms of eco-
nomics, not politics. To support their argument that the WTO was not a
political club but a contractual agreement, USTR established “commer-
cially meaningful terms” as the standard by which WTO entry should be
judged.

The domestic debate in the United States over passage of PNTR like-
wise evoked creative framing efforts on both sides, as demonstrated by
quotations already cited above. Favoring PNTR, Hewlett-Packard CEO
Carly Fiorina stated that “a vote against trade with China is a vote against
US business, employees, American citizens and the people of China.”
Framing the opposing point of view, Representative Nancy Pelosi denied
the claim “that human rights in China would improve if we had uncon-
ditional trade benefits for China,” pointing out that “more people are im-
prisoned for their beliefs in China today than at any time since the Cul-
tural Revolution.”

At the same time, business intentionally downplayed some potential
arguments in favor of PNTR to avoid strengthening the opposition. They
sought, for example, to avoid talking about the significant investment
benefits of the WTO agreement, fearing that this argument would be used
by organized labor to bolster the argument that passage of the legislation
would lead to job loss.
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Element #7: Creating Momentum

The case of PNTR for China provides a wealth of examples of how multi-
stage processes, sequencing, creative compromises, and action-forcing
events can be used to create (and to impede) momentum toward agree-
ment. For example, by creating a road map for China’s accession in 1995,
Charlene Barshefsky shaped a multistage process that could progres-
sively overcome key barriers and build momentum toward agreement. In
another example of momentum building, the Chinese linked their acces-
sion negotiations to the WTO ministerial meeting in Seattle. Knowing that
the administration was anxious to close the US-China deal before the
Seattle ministerial, the Chinese effectively backed the United States up
against the deadline.

The scheduling of the vote in the House exemplifies the use of an action-
forcing event to create momentum. The Republican leadership sought to
delay a vote on PNTR in order to hurt Vice President Gore in the lead-up
to the presidential elections. But business interests perceived this post-
ponement as a threat to passage of PNTR and pressed the Republicans to
move swiftly toward a vote.

Not all efforts at momentum building worked out so well. The visit to
the United States by Chinese premier Zhu Rongji, for example, was an un-
successful effort by supporters of agreement in the Clinton administration
to force the negotiations to closure. By inviting Zhu to the United States
and then not just failing to finalize the agreement but also publishing the
Chinese concessions, the administration unquestionably set the process
back and also undermined a key Chinese reformer. It took many months
of hard work to get the process back on track.

Conclusion

The case of China’s PNTR offers rich material for exploring how players
employ the key elements of strategic negotiation to advance partisan in-
terests, particularly in the area of linkages. The ability to create and neu-
tralize linkages in time (e.g., between NAFTA and PNTR), among issues
(e.g., trade and human rights), and between international negotiations
and domestic ratification processes is critically important for trade nego-
tiators. Linkages are indispensable tools for improving one’s own best al-
ternative to a negotiated agreement and also can function effectively as
action-forcing events. The right linkages can spur people to make choices
they would rather avoid.

298 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



Appendix 6A
Timeline: The 1999 US-China Bilateral Agreement
and the Battle for PNTR

Date Event

1947 China is one of the 23 original GATT contracting
parties.

1949 The Chinese Communist Party defeats the
Nationalist Party.

1950 Nationalist China pulls out of the GATT.

1951 President Truman suspends China’s most

favored nation (MFN) trading status.

1971 The United Nations recognizes the Communist
government of the People’s Republic of China
as the sole legal Chinese representative in the
United Nations.

1978 Deng Xiaoping launches economic reform in
China.
1980 The United States conditionally restores MFN

trading status to China to be reviewed annually
under the Jackson-Vanik amendment of the

Trade Act of 1974.

1982 The GATT grants China’s request for nonvoting
observer status.

1986 China requests the restoration of its status as a
full contracting party to the GATT.

1989 Unarmed protesters are killed at Tiananmen
Square.

1993 President Clinton issues an executive order to

make China’s MFN trade status conditional on
improvement in six areas, including human
rights.

1994 Clinton renews China’s MFN status.

Beijing accelerates efforts to join the GATT,
hoping to become a founding member of the
WTO.

(table continues next page)
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Timeline: The 1999 US-China Bilateral Agreement

and the Battle for PNTR (continued)
Date Event
1995 The WTO replaces the GATT.

October 1997

1999

March 1999

April 1999

May 7, 1999

September 11, 1999

November 8, 1999

November 15, 1999
May 24, 2000

September 19, 2000
October 10, 2000
December 11, 2001

President Jiang Zemin and President Clinton
hold a summit in Washington, DC.

Chinese Premier Zhu Rongji tells US Federal
Reserve Board Chairman Alan Greenspan that
he is ready to make a deal.

USTR Charlene Barshefsky visits China.

Premier Zhu Rongji comes to the United States.
In a controversial move, President Clinton
chooses not to close the US-China bilateral.

The United States mistakenly bombs the
Chinese Embassy in Belgrade.

President Clinton and President Jiang Zemin
discuss restarting trade talks during New
Zealand Economic Summit.

Clinton sends USTR Charlene Barshefsky and
his economic adviser Gene Sperling to China.

The US-China bilateral deal is reached.

The US House of Representatives votes to grant
China permanent normal trade relations (PNTR)
status upon its accession to the WTO.

The US Senate passes PNTR.
President Bill Clinton signs PNTR.
China becomes the 143rd member of the WTO.

300 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



The US-EU Mutual Recognition
Agreements

Making Trade Policy

The mutual recognition agreements (MRAs) negotiated by the United
States and the European Union highlight the role that standards and cer-
tification procedures can play in creating obstacles to trade. The case
points to the possibilities of overcoming these obstacles without complete
international harmonization. It raises questions about the pressures cre-
ated by MRAs on domestic regulators, and it demonstrates how private-
sector actors can form international coalitions to influence national trade
policies. The case also underscores the institutional differences between
the United States and the European Union and how these affect the trans-
atlantic relationship.

Coverage

Should trade agreements include rules for regulatory standards? The in-
troduction to the General Agreement on Tariffs and Trade (GATT) speaks
of achieving both “the substantial reduction of tariffs and other barriers to
trade” and the elimination of “discriminatory treatment in international
commerce.” Even when tariffs and other border barriers are eliminated,

International Trade Meets Domestic Regulation: Negotiating the US-EU Mutual Recognition Agreements is an
edited and revised version of the case with the same name originally written for the Case Program at the
Kennedy School of Government. For copies or permission to reproduce the unabridged case please refer
to www.ksgcase.harvard.edu or send a written request to Case Program, John F. Kennedy School of Gov-
ernment, Harvard University, 79 John F. Kennedy Street, Cambridge, MA 02138.
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however, international markets are not as integrated as national markets.
One reason is that national regulations and standards often differ. Firms
have higher market entry costs if they are required to adapt their products
to meet different standards to sell products in another country. The testing
and certification of compliance with these different national standards im-
poses additional costs. A particular concern in international trade is that
such standards can be a cover for protectionism. In other words, a country
may enact a regulation solely for the purpose of keeping outside firms
from entering the domestic market. Thus, standards and product certifica-
tion pose legitimate concerns to those seeking an open trading regime.

Depth

Under the original GATT rules, countries were expected to provide for-
eign goods with national treatment and to treat goods from all contract-
ing parties equally (i.e., with most favored nation status).! As long as
goods from all sources were treated equally, countries could set any stan-
dards they desired. During the Tokyo Round, concluded in 1979, negotia-
tors developed codes for sanitary and phytosanitary standards and tech-
nical barriers to trade. These codes were extended in the Uruguay Round.
Today, World Trade Organization (WTO) members are expected to follow
certain basic principles when setting standards, avoiding any measure
that restricts trade more than is necessary to achieve its objective. Coun-
tries are also encouraged, but not required, to use international standards.
Members are allowed to adopt standards more stringent than the interna-
tional norm, but their regulations must be based on sound science and
risk analysis. Thus, while the WTO rules set certain constraints on regu-
lation, countries are not required to adopt the same standards—a process
known as harmonization.

Harmonization

The case for harmonizing standards internationally involves complex
trade-offs and judgments. In principle, uniform international standards
could make international markets more efficient and more easily con-
testable by reducing transactions costs and improving transparency. But
the devil lies in the details. These positive outcomes are not guaranteed if
the common standard is too stringent or is poorly designed. Such a stan-

1. National treatment applies only after a product, service, or item of intellectual property
has entered the market. Therefore, charging customs duty on an import is not a violation of
national treatment even if locally produced products are not charged an equivalent tax.
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dard might reduce efficiency or, if it favors firms from a particular nation,
actually hinder international competition. In addition, international stan-
dards restrict the choices of domestic governments. In national standards,
countries can reflect their domestic institutions, values, and conditions
more precisely. At the same time, however, domestic standards can en-
hance domestic monopolies and hinder international trade.

Choosing to harmonize standards leaves open the question of how
these standards would be determined. One approach is to rely on negoti-
ation, as was done in Europe until the early 1980s. Europeans originally
sought to establish common standards through a process that required
consensus among all members of the European Community—but because
member countries had different interests, progress was extremely slow.
Following complaints by European firms that these differences had dra-
matically increased their costs by preventing the creation of a single mar-
ket, in the early 1980s a different approach was taken: mutual recognition.

Mutual Recognition

Mutual recognition served as a pillar in the EU92 initiative that sought to
complete the internal European market. Under the European system, if a
product met the standards of any one EC member country, then it could
be sold throughout the Community. This approach avoided the problems
inherent in negotiating universal standards, and it also introduced a new
dynamic. If a firm could obtain access to the entire European market by
meeting the standard of any EC member, it would choose the most at-
tractive national standard. Therefore, competition existed between stan-
dards and between standards setters.

Despite these advantages of mutual recognition, the coexistence of sev-
eral standards could also lead to confusion and impose information costs
on consumers trying to understand them. Some also argue that competi-
tion in standards setting will lead to “a race to the bottom”—that is, it will
encourage the continued weakening of standards. Because of such con-
cerns, one country will not grant mutual recognition before it trusts the
standards set by the other. Indeed, even within Europe, mutual recogni-
tion is sometimes accompanied by an agreement on minimum standards.

Mutual recognition does not automatically result in a race to the bot-
tom, however. For example, suppose Germany has a more rigorous stan-
dard than France for sink faucets. Faucet manufacturers seeking to con-
vince consumers that their products are superior might actually prefer to
be certified in compliance with the German standard. On the other hand,
if the regulation does not add value (or if it functions like a tax), the least
costly would be the most attractive.

The US-EU MRAs did not seek full mutual recognition of standards but
mutual recognition of inspection, testing, and certification requirements
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for a range of traded products. While the United States and Europe would
continue to set their own domestic standards, they would agree that pro-
ducers could test in the United States to Europe’s standards, and test in Eu-
rope to US standards. Therefore, the US-EU MRAs introduced competition
between assessors. Such competition was familiar in Europe, where pri-
vate firms had long provided certification, but was quite new for Ameri-
cans, particularly the government agencies that had enjoyed a monopoly
in providing certification in the United States. While some US officials be-
lieved that competition would lead to cheaper and more rapid certifica-
tion, others worried about its implications for product safety.

Enforcement

Introducing competition into setting standards and assessing conformity
also introduces pressure, which, some fear, might result in less meticulous
enforcement. For example, a certifier could be deliberately lax as a way of
attracting more firms. The need for mutual trust suggests that countries
will be unwilling to sign MRAs without first extensively examining the
procedures and integrity of the mechanisms that ensure continued com-
pliance. In the United States, some products are assessed by private insti-
tutions; but many argue that health and safety concerns should preclude
those products under the purview of the Food and Drug Administration
(FDA) from being certified in a competitive environment.

Developing Countries

In general, mutual recognition is easier when countries are at similar lev-
els of development, with similar standards. Understandably, such arrange-
ments are particularly difficult to create between developed and develop-
ing countries. Developing countries with small markets would likely be
forced to conform to the standards of countries with larger markets, be-
cause firms in the latter would be reluctant to cover the costs of certifying
their standards. Indeed, developing countries may not have the capacity
to establish standards at all, whether their own or others’ Developing
countries are therefore unlikely candidates for MRAs, although certified
laboratories in developing countries may be able to attest to conformity
with European or US standards.

Participation

Should international trade agreements be negotiated multilaterally, bilat-
erally, plurilaterally, or at all levels simultaneously? The United States em-
phasized multilateralism through the early 1980s but then turned to a
multitrack approach. Europe has followed both regional and multilateral
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strategies. During the late 1980s, however, both major trading economies
strengthened their regional focus, Europe with EU92 and the United
States with the North American Free Trade Agreement (NAFTA). In 1994,
agreements were made at the Asia Pacific Economic Cooperation group
(APEC) summit in Bogor to achieve free trade and investment among
members by 2010 for developed and 2020 for developing countries, and
at the meeting of 34 nations from the Western hemisphere in Miami to
conclude an agreement for free trade in the Americas.

These events naturally raised the question of whether the world’s two
largest economies should enhance their trading relationship bilaterally.
They might negotiate a formal free trade agreement—but this approach
had two problems. First, a US-EU bilateral agreement would inevitably be
seen as a challenge to the multilateral system. Second, WTO rules re-
quired coverage of essentially all trade—including agriculture, which was
extremely problematic for Europe. Accordingly, transatlantic dialogues
took the place of a full-scale bilateral agreement. These dialogues led
quite naturally to efforts to implement regional measures that could not
be easily achieved multilaterally.

Winners and Losers

Europe’s success in implementing MRAs internally suggested that they
might be a potential area of agreement between the United States and the
European Union. But full mutual recognition was a radical step that would
have dramatically altered the role of regulators in the United States. In the
area of pharmaceuticals, for example, firms wishing to sell products in the
United States would have had only to meet European standards rather
than undergoing the more taxing process of obtaining FDA approval. In-
stead, therefore, the parties took a smaller step: the mutual recognition of
conformity assessment procedures. Thus, while continuing to set their
own standards for domestic sales of goods and services, they agreed to
allow European and American certifiers to verify compliance with both US
and European standards—allowing firms to choose where they certified
their products. The agreement reduced costs and improved efficiency, but
it also reduced the traditional power of regulators and added to the op-
tions, and consequently the power, of the firms that needed such assess-
ments. Moreover, the dialogues provided firms in the United States and
Europe with new opportunities to form international coalitions and thus
advance their agendas at home and abroad.

Governance

The MRA case points to the growing importance of nongovernmental
actors in international economic relations and dramatizes the functional
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pressures that are leading to deeper integration. The US and the EU gov-
ernments helped to construct transatlantic dialogues between business,
labor, consumer, and environmental groups. The MRA emerged from the
business dialogue, clearly driven by the interests of firms on both sides
of the Atlantic in greater efficiency in compliance certification. The virtue
of this approach is that it allows private groups to consensually find mu-
tually advantageous policy solutions to common problems. But although
such alliances may yield better policies, they also affect the balance of
power between the regulators and the regulated. Moreover, the agree-
ments they reach may move policy in a direction considered unacceptable
by parties who are not included in the dialogue. Participation by govern-
ment officials is therefore crucial to ensure that a broad array of interests
are considered and that trade-offs are made when consensus does not
exist (a difficult task).

In short, mutual recognition has significant implications both for regu-
lators and for those who are regulated. The competition created by MRAs
may be useful in limiting the danger of one particular regulatory system
being captured by special interests. At the same time, mutual recognition
will curtail the ability of domestic governments to construct protectionist
regulations. MRAs may also be viewed as undermining local (or national)
control; alternatively, they may be viewed as expanding local or national
jurisdiction, because decisions taken at that level will extend to other
countries.

CASE STUDY: International Trade Meets Domestic
Regulation—Negotiating the US-EU Mutual
Recognition Agreements

In 1998, the United States and the European Union (EU) recognized each
other’s inspection, testing, and certification requirements for a wide range
of traded products in a set of agreements known as mutual recognition
agreements. The MRAs applied to nearly $50 billion in transatlantic
trade in six sectors: medical devices, pharmaceuticals, recreational craft,
telecommunications, electromagnetic compatibility (EMC) testing ser-
vices, and electrical equipment.> The Commerce Department estimated
that the agreement would save US industries more than $1 billion annu-
ally in testing and certification costs.3 According to Stuart Eizenstat, then

2. USTR, 1999 Trade Policy Agenda and 1998 Annual Report of the President of the United States
on the Trade Agreements Program, 1999, 217.

3. Charles Ludolph, deputy assistant secretary for Europe, US Department of Commerce,
hearing before the House Subcommittee on Oversight and Investigations of the Committee
on Commerce, “Imported Drugs: US-EU Mutual Recognition Agreement on Drug Inspec-
tions,” 105th Congress, 2nd session, October 2, 1998, 24.
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undersecretary for economics, business, and international affairs at the
State Department, the MRAs proved that the United States could simul-
taneously protect its citizens, promote public health, and encourage trade.
The MRAs “are a groundbreaking step in President Clinton’s policy to
break down trade barriers, because they address the proliferation of re-
quirements brought on by the growth in foreign trade,” said Eizenstat.
“They cut red tape and save money for industry, consumers, and regula-
tors and make the USA more competitive.”

Champions of the MRA negotiations argued that the proliferation of
differing standards, licenses, and certificates had created a formidable
system of barriers to transatlantic trade. The MRAs were intended to
eliminate duplicative testing, streamline procedures, lower costs, and de-
crease the time required to bring new products to market. Companies
doing business internationally complained that they were often forced to
retest their products at the border to standards that were very similar to
those of the country of origin. For example, US companies exporting con-
sumer electronics to Europe reported that the administrative burden
alone of complying with double testing and certification cost them $70
million each year.” MRA proponents argued that performing all needed
testing at one time would increase efficiency and reduce costs to con-
sumers. “The basic concept behind the MRAs was the simple proposition
that products could be tested once and considered to have been tested in
both markets,” Eizenstat said.®

In addition to seeking changes that would streamline international
trade, some industries hoped the MRA process would encourage domes-
tic regulatory reform. The US medical device industry, for example, was
frustrated that navigating the FDA approval process to bring a product to
market took four years, on average. Industry observers hoped the MRA
negotiations would help stimulate regulatory changes at the FDA mod-
eled on the European approval system—a system viewed by industry as
much more efficient. Champions of the MRAs also believed that the agree-
ment would set a powerful precedent for increased international regulatory
cooperation and future efforts to harmonize standards for traded goods.
“The longer-term benefit that industry saw was a continued acceleration to-
wards harmonization and standardization,” said one pharmaceutical exec-
utive. “Moving towards more harmonized standards is good for us. MRAs
were a building block to that.”

4. Eizenstat, quoted in “US Industry Urged to Back MRAs with EU,” Pharma Marketletter,
October 13, 1997.

5. Editorial, “The Strength of Dialogue,” Journal of Commerce, June 5, 1997, 6A.

6. Eizenstat, hearing before the Senate Foreign Relations Committee, “US-EU Cooperation
on Regulatory Affairs,” October 16, 2003.
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Industry played a key role in the MRA negotiations. Especially impor-
tant was a new government-initiated organization of CEOs from Europe
and the United States called the Transatlantic Business Dialogue (TABD).
“This government-business dialogue is unique in the world, and has con-
tributed immensely to the reduction of trade barriers across the Atlantic,”
declared David Aaron, undersecretary of commerce for international
trade. “No other forum has risen so rapidly to become as effective as the
TABD.”” But some observers, including consumer groups like Public Cit-
izen, were suspicious of the TABD’s part in the MRAs. Was it appropriate
for industry to be involved in negotiations over testing requirements for
their own products? Why was there no comparable role for consumer and
safety groups? Industry representatives noted that their participation was
necessary since it was business that faced the inefficiencies and duplica-
tion in testing. Policymakers needed to have an understanding of the
practical implications of any agreement, they said.

Though business played an important role, US and EU governments
led the MRA negotiations. The talks presented a number of unprece-
dented institutional challenges to US and European officials. In Europe,
the negotiation tested the relationship between the European Commis-
sion and the member governments of the European Union. In the United
States, government agencies ordinarily uninvolved in trade discussions,
such as the FDA and the Occupational Health and Safety Administration
(OSHA), became central players—yet the idea of considering domestic
regulatory and certification issues within the framework of a trade agree-
ment made some participants uneasy. The primary mission of a regula-
tory agency, after all, is not to facilitate trade but to safeguard consumers.
As Representative Henry Waxman (D-CA) put it, “There is no question
that international agreements of this kind can enhance the efficiency of
commerce, but it is equally clear that they can potentially depress Ameri-
can health and safety standards.”® Such concerns made some regulators
reluctant to participate in the MRA process.

Bilaterally, Europe and the United States had dissimilar ideas about
how to structure the agreement; each was understandably eager to pro-
mote its own industries, cultural values, and institutions. In addition, dif-
ferences in the way US and European businesses relate to government
(and vice versa) affected the negotiations. Because of such challenges,
completing the MRAs took four years of tough on-again, off-again talks,
and implementation efforts continue.

7. Aaron, hearing before the House Ways and Means Committee, “Trade Relations with Eu-
rope and the New Transatlantic Economic Partnership,” 105th Congress, 2nd session, July 28,
1998.

8. Waxman, Hearing before the House Subcommittee on Oversight and Investigations, 4.
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Background

What Is a Mutual Recognition Agreement?

The US-EU mutual recognition agreements aim to reduce what are techni-
cally known as conformity assessment procedures: the testing, certification,
and inspection processes used to determine if a product meets specified
standards and regulations. Ralph Ives of the office of the US Trade Repre-
sentative (USTR), who served as lead US MRA negotiator, explains: “An
MRA basically allows you to test [your products] in the US to Europe’s
standards, and in Europe to US standards.”” MRAs were negotiated on a
sectoral basis; that is, separate talks were held for each industry sector.
The impetus to negotiate a US-EU agreement on conformity assessment
procedures grew out of the mutual recognition of standards in Europe.
Under full mutual recognition, if a product meets the standards of any one
EC member country, then it can be sold throughout the European Com-
munity. Europe came to this practice of mutually recognizing standards
after a failed attempt to pursue regulatory harmonization, which would
have required all EC member countries to adopt the same standards.

Harmonization Efforts Within Europe

The free movement of goods within Europe was guaranteed in Articles
30-36 of the 1957 Treaty of Rome, which established the European Eco-
nomic Community. Article 30 prohibited “qualitative restrictions on im-
ports . . . between the Member States.” Article 36 allowed exemptions to
this rule for reasons such as public security, protection of health and life,
and the protection of national treasures. However, such permissible re-
strictions could not “constitute a means of arbitrary discrimination or a
disguised restriction on trade between the Member States.”

The 1970s saw efforts in the Community to pursue regulatory harmo-
nization, a move that would have made national barriers irrelevant by
creating pan-European standards for products. But the process of creating
such standards required consensus among all EC members, and directives
for the harmonization became so detailed and technical that developing a
standard could take 15 years. As a result, this effort, later dubbed the “Old
Approach,” proved largely ineffective.

9. Unless otherwise noted, all quotes from Ralph Ives come from a November 1999 inter-
view with Charan Devereaux.
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The New Approach toward standards emerged from a series of cases at
the European Court of Justice interpreting Articles 30-36. In an often-cited
1979 case (120/78), the court ruled that West Germany had violated EC free
trade laws by banning a French liqueur on the grounds that it didn’t have
enough alcohol to be classified as a liqueur by German standards. The de-
cision confirmed that goods should be allowed free circulation within the
European market as long as they were safe and did not threaten public
health or the environment.

Using such cases as a precedent, the European Commission adopted
the principle of mutual recognition of standards based on essential safety
requirements and ceased to pursue complete harmonization. It thereby
avoided the complications inherent in negotiating universal standards. In
1985, the EC Council adopted a resolution titled “A New Approach to
Technical Harmonization and Standardization.” Mutual recognition of
standards became a major element of Europe’s Single Market Program,
also approved in 1985. The governments of the 12 Community member
countries, as well as the governments of 6 of the 7 members of the Euro-
pean Free Trade Association (EFTA), committed themselves to achieving
mutual recognition by the end of 1992 in the Single European Act (SEA).

The New Approach directives were limited to essential safety and per-
formance requirements for most manufactured products traded on the EC
market.!9 Under mutual recognition in Europe, if a product met the stan-
dards of any member country, then it could be sold throughout the Com-
munity. After products were issued a “CE” (Conformité Européenne)
mark, they could be sold anywhere in Europe without undergoing further
testing by individual countries.!! Many New Approach directives re-
quired third-party certification before a manufacturer could affix the CE
mark. As a part of this system, “notified bodies,” or private third-party in-
stitutions to certify compliance, were developed. The Community also
forbade the recognition or acceptance of most non-EC inspections and
product certifications.

This decision not to recognize outside inspections required many non-
EC manufacturers to retest their products at the borders of European
member states. “Seen from the outside, the Community was perceived to
be setting up a major obstacle to trade against third countries because our
own products would be favored,” says Karl Falkenberg, the European
Commission’s lead negotiator on the US-EU MRAs. “It was the origin of
the debate about ‘fortress Europe.”” The intent, Falkenberg argues, was

10. For some products, including food, automobiles, and airplanes, the Community contin-
ued to rely on the Old Approach.

11. The CE mark was an international symbol of quality management and product safety,
earned after a manufacturer was inspected and audited by a “notified body” authorized
under EU regulations. Once the mark was granted, the manufacturer could market its prod-
ucts throughout the European Union unregulated by individual countries.
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not to create new barriers: “We were trying to liberalize as much as we
could within Europe, but we were quite prepared to recognize any other
country that would reciprocally recognize our standards or certification
bodies.”12

The United States Organizes to Meet the Challenge

As the pursuit of a single market gained momentum in Europe, the US gov-
ernment became concerned about its implications for trade. The Europe-
US trade and investment relationship was the largest in the world. Some
experts predicted that a fortress Europe was indeed imminent and that
EC-wide trade barriers would drive out US exports. The US Commerce
Department was charged with the unenviable task of reviewing the pro-
posed changes to European regulations.

In 1987, Charles Ludolph, director of the Commerce Department’s Of-
fice of European Community, became chair of the new US Interagency
Working Group on European Standards and Regulatory Issues. In addition
to drawing on such traditional players in trade as the Commerce Depart-
ment, the State Department, and USTR, the working group also included
officials from a wide spectrum of regulatory agencies such as the Federal
Communications Commission (FCC), the FDA, the Environmental Protec-
tion Agency (EPA), the Federal Aviation Agency (FAA), the Department of
Labor, OSHA, and the Department of Agriculture (USDA). Between 1987
and 1991, the group typically met at least once every six weeks.

Many regulators found that taking part in discussions led by the trade-
related agencies was a relatively new experience. “We are not a trade
agency,” explains Walter Batts, the FDA’s director of international rela-
tions. “Until very recently, there hasn’t been anything in our legislation
that indicates we should be involved in these kind of things. . . . But at the
same time, because we regulate such a wide range of products, we obvi-
ously have impact on trade.”!3 Nor had regulators traditionally played
much of a role in international trade talks. Trade negotiations had con-
cerned themselves with “border barriers,” such as tariffs and quotas, as
opposed to “beyond-the-border barriers” such as domestic regulation.
Ludolph’s interagency group was therefore somewhat unusual.

Of particular concern to Ludolph were the implications of the new CE
marks, which would be legally required for most manufactured goods
distributed or sold within Europe’s single market. Between 1987 and 1992,

12. Unless otherwise noted, all quotes from Karl Falkenberg are from a November 1999 in-
terview with Charan Devereaux.

13. Unless otherwise noted, all quotes from Walter Batts are from a 1999 interview with Charan
Devereaux. The FDA regulates over $1 trillion worth of products, which accounts for 25 cents of
every consumer dollar spent in the United States each year (US Department of Health and
Human Services, Food and Drug Administration, Fiscal Year 2000 CFO’s Annual Report, 2001, I-1).
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“we stared at these 25 CE marking directives,” Ludolph recalls. “It was
clear that no US manufacturers were prepared to send their products all
the way to Europe to be tested and certified—the cost was too high—and
that was what CE marking required.”!4

The United States needed to find a different approach. Negotiating com-
plete mutual recognition of standards between Europe and the United
States was not feasible. For example, under full mutual recognition com-
panies could sell pharmaceuticals in the United States after meeting Eu-
ropean standards without first obtaining FDA approval. An agreement on
testing and certification procedures was a smaller step, but appeared to be
a more realistic goal. Through an MRA on conformity assessment proce-
dures, the United States and Europe could continue to set their own do-
mestic standards, but agree that producers could test in the United States
to Europe’s standards, and test in Europe to US standards.

Ludolph was also interested in the efforts of telecommunications com-
panies to address the same concerns. Some analysts believe that the MRAs
were inspired by an agreement between the US and German telecom in-
dustries to facilitate trade in the face of the changes in how Europe treated
standards. Subsequently, Lucent Technologies” Chuck Berestecky and
Nortel’s Vic Boersma encouraged the US government to address the issue
with Europe more broadly.

In early 1992, drawing on the interagency working group discussions
and the telecom industry efforts, Ludolph sent 400 letters to a range of US
companies outlining his recommendations regarding the new European
approach to standards. An alternative to having US products tested in Eu-
rope, Ludolph wrote, was an MRA—an alternative codified in the GATT
Technical Barriers to Trade Agreement (TBT).!> “Under the TBT, there are
fairly tough conformity assessment requirements,” Ludolph explains. “You
either give national treatment to testing and certification services—which
means you treat foreign producers the same as domestic producers—or
if you deny national treatment you must offer MRAs. . . . I decided that
MRAs were something we should recommend as an option to the busi-
ness community.” Of the 25 business sectors Ludolph contacted, 11 ex-
pressed interest in MRAs.

That same year, the European Council empowered the European Com-
mission to engage in MRA negotiations with a certain number of coun-

14. Unless otherwise noted, all quotes from Charles Ludolph come from one of several in-
terviews conducted by Charan Devereaux in 1999 and 2000.

15. After years of negotiations at the end of the Tokyo Round in 1979, 32 GATT Contracting
Parties signed the TBT. It laid down the rules for preparing, adopting, and applying techni-
cal regulations, standards, and conformity assessment procedures. The new WTO Agree-
ment on Technical Barriers to Trade, negotiated during the Uruguay Round, strengthened
and clarified the provisions of the Tokyo Round code (see www.wto.org).
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tries. According to Giacomo Mattino, an MRA negotiator from the Com-
mission’s Directorate-General for Enterprise, “The mandate identified
MRAs as an instrument to achieve the objective of trade facilitation. The
immediate cause was not the New Approach directives themselves. It was
the overall perspective of broadening trade facilitation.”!¢ In selecting the
countries with which it would negotiate, the Commission weighed the
volume of trade, the sectors in question, the types of legislation that were
applicable, and the level of existing technical regulations. “It is easy to un-
derstand why the US was at the top of the list,” adds Mattino.

Later in 1992, Ludolph entered into “prediscussions” with European
Commission officials to explore what an MRA would look like. “Those
talks were totally useless,” he says. Formal talks did not begin until Octo-
ber 1994. What caused the holdup? US observers say the European Com-
mission had no incentive to enter into talks immediately. The New Ap-
proach directives were being phased in at different times for different
sectors, and no real effects would be felt until January 1995. At that time,
the Electromagnetic Compatibility Directive would be implemented, af-
fecting all electronic products and at least $13 billion worth of US com-
puter exports.!” Ludolph wanted to have the MRAs in place and signed
by 1995 to prevent any break in testing services. The main concern of the
European Commission, in contrast, was simply to open negotiations early
enough to avoid being brought before the WTO. If talks did not begin in
a timely fashion, the United States could bring a case against Europe at
the new trade dispute settlement body and penalties might result.

Getting to the Table

In 1994, an agreement was reached to begin MRA negotiations in earnest.
In preparation, the Commerce Department took steps to directly involve
the US business community. Ludolph approached a variety of trade asso-
ciations and companies, asking them to “come together and advise us
about how to proceed with the negotiations.” The department formed ad-
visory committees of businesspeople for each sector (except for recre-
ational craft). The most active participants were those from the telecom in-
dustry, followed by representatives of the pharmaceutical and the medical
devices industries.

16. Unless otherwise noted, all quotes from Giacomo Mattind come from a December 1999
interview with Charan Devereaux. Since May 1998, Mattino has been responsible for the
overall coordination within DG Enterprise of the MRA dossier. Since January 2001, he has
served as principal administrator at DG Enterprise. The views expressed are those of Gia-
como Mattino and do not represent any official view of the European Commission.

17. Interview with Ludolph.
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Table 7.1 Bilateral trade in seven sectors under MRA negotiation,
two-year average, 1994-95 (billions of dollars)

Sector US exports to EU-15  US imports from EU-15

Sectors already deemed
essential in agreement
IT equipment and terminal
telecommunications
(telecom sector annex) 7.8 2.8
Aircraft, machinery, and
appliances subject to FCC
and/or OSHA requirements
(electrical and electronic
sector annex) 21.3 18.0
Subtotal 29.1 20.8

Sectors in which US-EU
agreement is being sought

Class | and Il medical devices 23 1.0
Pharmaceutical GMPs 2.7 34
Total 34.1 25.2

FCC = Federal Communications Commission
GMPs = good manufacturing practices
OSHA = Occupational Safety and Health Administration

Source: Hearing before the House Subcommittee on Oversight and Investigations of the Commit-
tee on Commerce, 105th Congress, 2nd session, October 2, 1998, 75 (Commerce Department Analy-
sis of Trade, 1996).

Telecommunications

“It was primarily the [US] telecommunications sector that thought the
agreement would be useful,” says lead USTR MRA negotiator Ralph
Ives—unsurprisingly, given its earlier enthusiasm. In 1994, the United
States exported about $7.8 billion in telecommunications equipment to the
European Union while Europe sent only about $2.8 billion to the United
States (see table 7.1). As noted above, the industry’s attempts to streamline
testing and certification processes preceded any formal government-led
initiative.

Several US industry groups, including the Telecommunications Indus-
try Association (TIA) and the American Council of Independent Labora-
tories (ACIL), approached the FCC (which regulated the industry) to ex-
press interest in the talks. “The Telecom Industry Association was a major
part of what actually motivated the MRAs,” says the FCC’s MRA nego-
tiator, Art Wall. “We [the FCC] got involved mainly because industry
came to us, and because we saw the handwriting on the wall that change
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was going to come. We also saw the handwriting on the wall that the
FCC'’s resources were dwindling. If change was going to come about, it
was better to be part of the process so that we could continue to monitor
the things we cared about.”18

The stakes were high for the telecom industry because the duration of
any testing process directly affects the manufacturer’s bottom line. “The
objective of an MRA is to reduce the time and cost of bringing equipment
to market,” says Joanne Wilson, Lucent Technologies” director of global
public affairs.

In order to get a product approved for sale, you often have to send the product to
that country to be tested and have a conformity assessment body in that country
do the testing. So this means that for every new market, you have another round
of testing and you have another delay of getting the product into market. Product
life cycles are getting shorter and shorter, and your profitability associated with
the product depends on its life cycle. The more you delay getting to market, the
shorter the lifetime of that product, which reduces its profitability. Particularly
now in our computer-based products, the life cycle is getting very short. And so
the only way to be profitable is to be able to get product into market very
quickly.’?

The FCC’s Wall echoes her assessment: “The bottom line is that manu-
facturers need to get products to the market quicker. They can’t wait three
months for each country to do its product approvals, because the life cycle
of some products is less than three months.” Some also suspected that
some delays had more to do with protectionism than with product ap-
proval. “That was definitely a real concern to the industry,” said one in-
dustry representative.

European officials were less enthusiastic about pursuing an agreement
in the telecom sector. “Europeans were initially somewhat cool to the idea,”
recalls Ives, USTR’s lead MRA negotiator. “They saw trade being heavily
in our favor. So the EC came back with a number of sectors they wanted
to include, particularly pharmaceuticals, medical devices, and electrical
safety. The package started to develop around those basic sectors.” Falk-
enberg of the European Commission points out, “The package for us in-
cluded, necessarily, pharmaceuticals and medical devices because we are
large exporters of those products.” For European negotiators, including
these sectors in the talks was essential to balance the package.?

18. Unless otherwise noted, all quotes from Art Wall come from a 1999 interview with Cha-
ran Devereaux.

19. Unless otherwise noted, all quotes from Joanne Wilson come from a December 1999 in-
terview with Charan Devereaux.

20. The European Union was the world’s largest producer and exporter of pharmaceutical
products, with production totaling $99.3 billion in 1993 (“Europe’s Pharmaceutical Industry
in 1993,” Pharma Marketletter, October 24, 1994).
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Pharmaceuticals

The US pharmaceutical industry as well as the European Commission was
interested in pursuing an MRA. As matters stood, drug manufacturing fa-
cilities were inspected by each country that imported their products, re-
sulting in much duplication of effort. The immediate goal of the industry
was to streamline these testing procedures. Laura Peralta-Schulte, director
of government affairs and public policy worldwide of Warner-Lambert (a
company since merged with Pfizer), explains:

Industry was never saying we wanted to modify the Food, Drug, and Cosmetic
Act. Nor did we want shoddy standards. We just wanted to modify the process so
we could have one rather than multiple inspections with varying requirements
and procedures because it is costly, time-consuming and slows the ability to get a
product to market. That was short term. The longer-term benefit that industry saw
was a continued acceleration towards harmonization and standardization. Mov-
ing towards more harmonized standards is good for us. MRAs were a building
block to that. If we could get more of these issues under our belt, the thought was
that at some point we could look towards a more harmonized transatlantic mar-
ketplace for other issues as well 2!

This was not the first time that the United States and Europe had en-
tered into regulatory discussions on pharmaceuticals. A conference of
regulatory officials from Japan, Europe, and the United States, together
with industry representatives, had laid the groundwork for the Interna-
tional Conference on Harmonization (ICH) in 1989.22 The ICH had two
major goals. First, the participating countries and companies sought to
harmonize the scientific requirements of pharmaceutical regulations in
the United States, the European Community, and Japan. They hoped that
if the various regulatory agencies required the same data, the differences
in their approval processes would become less significant. Second, they
wished to shorten the time from development to marketing of new drugs
(Kidd 1996).23

In addition, since the 1970s, the FDA had entered into memoranda of
understanding, or MOUs, with Switzerland, Sweden, Canada, and Japan.
In this MOU, foreign governments made a commitment that their regu-
lated exports to the United States would meet FDA standards. The FDA

21. Unless otherwise noted, all quotes from Laura Peralta-Schulte are from a 1999 interview
with Charan Devereaux.

22. The full title was the International Conference on Harmonization of Technical Require-
ments of Pharmaceuticals for Human Use.

23. The first ICH, held in Belgium in 1991, drew more than 1,000 government and industry
representatives. The second ICH, in Florida in 1992, had 1,600 attendees. In 1995, some 2,400
delegates representing pharmaceutical companies and 40 governments took part in the third
ICH in Japan (Kidd 1996).
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also sent inspectors to certify that plants producing medications in those
countries complied with FDA “good manufacturing practices,” or GMPs.?4
Since 1989, the FDA had been participating in discussions with the Euro-
pean Commission’s Directorate-General (DG) for Enterprise about enter-
ing into an agreement to exchange inspection information.?

However, the mandate of the Commission’s trade directorate (DG Trade)
to negotiate MRAs superseded DG Enterprise’s authority to pursue MOUs
with the FDA. Any future discussions would therefore take place under
the umbrella of the MRA. “FDA would have preferred to continue the bi-
lateral MOU approach rather than getting sucked into the MRA,” admits
Ives. Trade agencies were not involved in the MOU process.

FDA'’s experience in trade-related negotiations was fairly limited. The
agency first became involved in GATT negotiations during the Uruguay
Round of trade talks (1986-94). “When the Uruguay Round negotiations
began, it wasn’t something on our radar screen,” says the FDA’s Walter
Batts. “The trade agencies didn’t actively seek out FDA in the early stages
of the negotiations to be involved in establishing the US government po-
sition.” However, Batts explains, new items on the Uruguay Round
agenda drew FDA into the process: “There was a totally new agreement
being negotiated, the Sanitary and Phytosanitary [SPS] Agreement.?® [As
a result], a USDA representative contacted us and said, ‘Hey, we think
you folks need to be aware and involved in this.” We agreed and realized
that we needed to be actively involved in the Technical Barriers to Trade
negotiations as well.” In the latter part of the Uruguay Round, FDA there-
fore participated in negotiations for the SPS and TBT agreements. “We ac-
tually had people including myself and other FDA members as part of the
negotiation teams,” Batts points out. “This was unprecedented for FDA.”

24. GMPs are practices and procedures for manufacturing, processing, and packing prod-
ucts to ensure their quality and purity. FDA investigators conduct both periodic and “for
cause” inspections of manufacturers for compliance with GMPs (Horton 1998, 697).

25. During the MRA negotiations, DG Enterprise was known as DG III. The mission of DG
III was to “promote the competitiveness of industry in the EU,” ensure the free movement of
products as a “central role in the Internal Market Program,” promote innovation and R&D—
particularly in information technology, and “ensure that other EU policies and activities
contribute to improving industrial competitiveness.” (“Industry: European Commission
Directorate-General Goes Public on Aims,” European Report, April 16, 1997.) In 1999, Europe
ended the practice of numbering the DGs, and combined DG III, DG XXIII (Enterprise pol-
icy, tourism and SMEs), as well as parts of the DG XIII (telecommunications and informa-
tion technology) to form DG Enterprise.

26. The Agreement on the Application of Sanitary and Phytosanitary Measures concerned the
application of food safety and animal and plant health regulations. According to the WTO, the
problem addressed in the agreement was “How do you ensure that your country’s consumers
are being supplied with food that is safe to eat—'safe’ by the standards you consider appro-
priate? And at the same time, how can you ensure that strict health and safety regulations are
not being used as an excuse for protecting domestic producers?” (see www.wto.org).
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Medical Devices

Even as the European Commission was pressing for the inclusion of the
medical device sector in the MRA talks, the US medical device industry
was gaining interest in the negotiations. As a part of the EC92 Single Mar-
ket Program, the European Community had created a pan-European sys-
tem intended to harmonize and streamline the regulation of medical de-
vices, replacing the different standards of each different member country.
The new system allowed manufacturers (a) to self-certify that low- and
medium-risk devices met European requirements and (b) to employ third-
party bodies to review and approve higher-risk devices. In short, the Eu-
ropean regulatory system represented a public-private partnership in
which the government established medical device requirements and pri-
vate notified bodies actually approved the products. In the United States,
Congress and the FDA established requirements and the FDA was re-
sponsible for approving the products. “The net result of the new Euro-
pean system,” according to a US Health Industry Manufacturers Associa-
tion (HIMA) report, “is that European governments are able to approve
advanced medical devices more than three times faster than FDA with
only a small fraction of the staff that FDA has devoted to regulating de-
vices” (HIMA 1997, 59). (In June 2000, HIMA changed its name to Ad-
vaMed, the Advanced Medical Technology Association.)

The US industry considered the new European system to be much more
modern, efficient, and highly developed than that of the FDA. The new
system also freed US medical device manufacturers from having to meet a
different standard for each individual country in the European Commu-
nity. As a result, some US medical device companies moved their research
facilities to Europe. A HIMA survey of 500 US medical device firms found
that more than 45 percent of manufacturers and 55 percent of start-up com-
panies were increasing their R&D activities in Europe. Many US compa-
nies were also introducing products into the European market earlier than
the US market. When asked why, more than 90 percent cited the US
process of product review, saying that they had to generate cash flow from
European markets to fund the more costly and time-consuming US ap-
proval and commercial requirements (Wilkerson Group 1995). Guidant’s
chief compliance officer, Michael Gropp, explains the implications:

If you look at companies such as Guidant, at any point in time, 50 to 60 percent of
our revenue comes from products introduced in the preceding 12 months. So, for
us, speed to approval of safe products is really important. At the time we started
talking about the MRA, the gap between EU and US approval was much worse.
So the idea was to find a way that you could go through a single approval process
in one country and have it be accepted by authorities in another.?”

27. Unless otherwise noted, all quotes from Michael Gropp come from a 1999 interview with
Charan Devereaux.
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As in the pharmaceutical sector, efforts had been undertaken to pursue
international harmonization in medical device regulation. The Global Har-
monization Task Force (GHTEF), founded in 1992, was an informal group
that included regulatory and industry officials from the European Com-
munity, United States, Japan, Canada, and Australia. It defined its purpose
as “encourag[ing] convergence in regulatory practices related to ensuring
the safety, effectiveness/performance and quality of medical devices, pro-
moting technological innovation and facilitating international trade.”?8
“The GHTF is FDA'’s highest priority for international [medical] device ac-
tivities,” declared the FDA'’s Linda Horton in 1998 (Horton 1998, 720).

While an MRA would not harmonize standards, it would allow a body
in the European Union to inspect a medical device to verify that it met US
requirements, and vice versa. What analysts found particularly intriguing
about this idea was that it introduced the notion of international com-
petition between bodies tasked with conformity assessment. While the
United States and Europe remained sovereign over their own standards,
industry could choose to work with the most efficient body to certify that
standard—be it the FDA or a private European notified body.

In addition, many in the medical device industry saw the MRA process
as part of a broader effort to encourage the FDA to adopt what was con-
sidered a “more modern approach” to regulation through greater expo-
sure to the European system. In the words of one industry representative:

First, the MRA would take steps towards eliminating duplicative regulatory re-
quirements between Europe and the US. For example, instead of having two GMP
inspections—one by FDA and one by a European notified body—you could have
one inspection and it would suffice in both countries. Second, the Europeans had
developed a new regulatory system that turned out to be very reasonable, pro-
viding for timely reviews and using very little in terms of government resources
because it relied on third-party notified bodies. US industry saw that and said,
“This is a good model for pushing the FDA reform process.” So ultimately, that is
what the MRA negotiations turned into. A way to help us in our broader efforts to
encourage FDA reform.

Domestic efforts were already being undertaken to encourage such
changes, but the MRA talks were another venue for introducing that kind
of thinking.

The MRA Negotiations

The First Two Years

Official MRA negotiations kicked off in 1994. The lead US negotiators
were the Commerce Department’s Charles Ludolph and USTR’s Richard

28. Global Harmonization Task Force, “General Information,” November 17, 2004, www.
ghtf.org.
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Meier.?? The rest of the US delegation was essentially the interagency
working group on standards and certification that Ludolph had been
meeting with for some time. He describes them as “the same group where
people from FDA got to learn trade and people in USTR and Commerce
got to know regulation.” Each sector had a regulator in charge of the tech-
nical negotiations who reported to Ludolph and Meier. For telecommuni-
cations, the negotiator was Art Wall of the FCC; for pharmaceuticals, Wal-
ter Batts of the FDA,; and for medical devices, FDA’s Joe Levitt and Linda
Horton. The MRAs progressed slowly, but Ludolph was relieved that at
least negotiations had begun.

For the European Commission, DG Trade took the lead on the MRA ne-
gotiations; Karl Falkenberg was head of the unit, which was in charge of
external relations and commercial policy with North America, the Far
East, Australia, and New Zealand.?0 Officials from DG Enterprise also
participated in the talks. Their unit’s key objective was to promote the
competitiveness of European industry, and its responsibilities included
coordinating regulatory and legislative activity in the European Union.
“The Commission works very differently from a national government,”
explains Falkenberg.

It particularly works very differently from the relationship between government
and independent agencies in the United States. Within the Commission, we have
different directors-general who have different prime responsibilities. But the
Commission is working as a collective entity. We don’t have the sort of indepen-
dence that you see in the States between, say, USTR on one hand and FDA on the
other. Decisions here are made collectively at the level of the Commission with all
the commissioners represented on all decisions.

Other fundamental differences between US and EU governmental struc-
ture were highlighted by the MRA initiative. DG Enterprise’s Mattino
points out, “In most cases, the US approach to regulation is that the con-
formity assessment organization intervenes directly—which means the
public authority itself, such as FDA or OSHA, has to approve the prod-
ucts directly. Our approach, at least in sectors covered by the MRAs, is
different. The public authority is not itself directly certifying products
but entrusts this responsibility to third parties, independent certification
organizations.”

The Commission also had an obligation to coordinate with the national
governments of its member states. The coordinating body in trade negotia-
tions was the 133 Committee. When the MRA negotiations were launched,
the 133 Committee established an ad hoc MRA Committee to advise the

29. Ludolph was with the negotiations for their entire duration, from 1992 to 1998. Richard
Meier was the lead negotiator for USTR until he retired. Ralph Ives became the lead USTR
MRA negotiator after the TABD’s Chicago meeting in November 1996.

30. During the MRA negotiations, DG Trade was known as DG 1.
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Commission. “But 133 is a consultative committee,” Falkenberg empha-
sizes. “It can give views but it has no decision-making force.” According to
Mattino, the process of coordination and consultation with business and the
member states was especially challenging because MRAs were a new idea:

The concept itself of an MRA in the format under negotiation between the EU and
the US was so recently developed that this process of interrogating and receiving
feedback from a number of economic operators was going hand in hand with a
learning process where all the operators were trying to better understand what an
MRA was. So on one hand we were asking for feedback from industry and on the
other hand we were trying to explain exactly what an MRA could be. That’s sort
of a strange situation, but that’s how it developed.

During the first two years, US and European negotiators met every six
months, alternating between Brussels and Washington. “I think, in the be-
ginning, it was a reasonable pace because we each had a lot of reading to
do,” says lead European negotiator Karl Falkenberg.3! “We had to famil-
iarize ourselves with certification procedures in the other market. We had
to look into standards and understand which were mandatory standards
and which were voluntary.” Many participants describe the initial phase
of negotiations as a process of mutual education. Regulators from each
side of the Atlantic presented the requirements of their respective mar-
kets, and business representatives were included in the discussion. As
Commerce’s Ludolph explains: “We invited laboratories and manufactur-
ers to accompany us on our negotiations and so every time we negotiated
with the Europeans we brought a delegation of US companies and trade
associations. Sometimes they were in the room and sometimes they were
not in the room for the talks themselves.”

The Transatlantic Business Dialogue

As the MRA talks were getting under way, so too were efforts to organize
a high-level dialogue between EU and US businesses. In December 1994,
seeking ways to further facilitate trade between Europe and the United
States, Commerce Secretary Ron Brown went to Brussels. While there,
Brown outlined his vision of a business-to-business dialogue in a speech
to the EU Committee of the US Chamber of Commerce. “He said that Eu-
rope and the US didn’t need a free trade agreement and there were plenty
of government-to-government dialogues,” Ludolph remembers. “What
was missing was a private-sector, high-level business dialogue.”

Initially, neither the European Commission nor European business repre-
sentatives showed much enthusiasm for such discussions. In January 1995,

31. Falkenberg also was the Commission’s lead negotiator for MRAs with Canada, Japan,
Australia, New Zealand, Switzerland, and countries in Eastern Europe.
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Commerce Department officials proposed initiating a business-to-business
dialogue in meetings with European Commissioner Sir Leon Brittan and
other EC officials. Skeptical EC officials said they would wait to see if the
European business community supported the idea.

Such support was by no means guaranteed. For one thing, as Ludolph
explains, “the nature of the European business community is that they are
much less connected to these kind of government initiatives.” For exam-
ple, European business was not known for lobbying government. Instead,
as one American business representative puts it, “they just took their
lumps.” Over the years, according to some observers, European business
had come to see its relationship with government as top-down. “The idea
of the business community telling government to do something that they
otherwise wouldn’t do was a novel concept,” Ludolph says. “There was
not the kind of aggressive, pointed contact to influence the outcome of ei-
ther the executive or the legislative branches anywhere in Europe” that
there was in the United States. Falkenberg concurs: “In the US, aggressive
lobbying is normal, so when US lobbying groups or large companies ar-
rive in Brussels, the first thing they have to learn is to forget about their
Washington ways, because they don’t work in Brussels. That’s part of the
cultural difference.”

Another unusual feature of the Commerce Department’s proposal was
that the point of contact for business would be the European Commission.
Normally, the government officials with whom European businesses
dealt were ministers from the 15 member states, who would then convey
their thoughts and concerns to the Commission in Brussels. The idea of
business working directly with the Commission was untested. Falkenberg
also notes the differences between the advisory processes of the Commis-
sion and those of US agencies.

In the US, you have institutionalized advisory committees, where industry is used
to working very directly with the administration. In Europe, our institutionalized
counterpart is the member states—the 133 Committee, the Council of Ministers.
Traditionally, the CEOs of industries were one step further away. That link existed
between the CEOs and their national administration; the Commission was not
used to involving us directly with individual enterprises and individual CEOs.

In light of these concerns, the Department of Commerce and the Euro-
pean Commission sent 1,400 US and European businesses and trade as-
sociations a survey accompanied by what one business recipient called
“the three-B letter.” Signed by European Commission Vice President Sir
Leon Brittan, Commissioner for Industry Martin Bangemann, and US
Commerce Secretary Ron Brown, the letter asked how the Commission
and the US administration could improve and deepen the transatlantic
business relationship. The survey also asked whether there should be a
US-EU business dialogue. According to the Commerce Department, ap-
proximately 80 percent of the respondents answered yes.
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Observers suggest that promoting a business-to-business dialogue
made sense for the Commerce Department from an institutional stand-
point. In 1995, there were proposals from Republicans on Capitol Hill to
eliminate the department as part of a plan to balance the budget. Com-
merce Secretary Brown denounced the idea, saying that it amounted to
“suggesting unilateral disarmament in the battle for global competitive-
ness.”3? Initiating a transatlantic dialogue was one way to demonstrate
the Commerce Department’s relevance and value, some said.

In addition to showing support for a US-EU dialogue, the responses to
the three-B letter also indicated that businesses put a high priority on stan-
dards and regulatory issues. “When we got the survey back and tallied the
results,” Ludolph recalls, “40 percent of all the respondents in Europe and
the US said standards were the most important thing to the US-EU com-
mercial relationship. The next-nearest thing was intellectual property at 8
percent. Standards just stood out as a huge issue.” Stephen Johnston, who
later became the lead European staff person for the TABD, agrees: “Be-
cause of the success of the GATT, access to other nation’s markets was easy
enough. The problems came once you were in the market.”33

The Seville Meeting

The initial meeting of the TABD was scheduled to take place in Seville,
Spain. Its goal was to make recommendations to participants in the De-
cember 1995 US-EU Summit about the US-EU economic relationship. The
Commerce Department and the European Commission approached sev-
eral key business executives to lead the TABD meeting. The two US co-
chairs were two CEQOs, Paul Allaire of Xerox and Alex Trotman of Ford.
On the European side, the cochairs were BASF CEO Dr. Jiirgen Strube and
Chairman Peter Sutherland of Goldman Sachs International. Working
groups on regulatory policy, multilateral issues, third-country issues, and
investment were chaired by other CEOs. According to Selina Jackson, the
US director for the TABD:

The notion behind the TABD was that the Cold War had ended, and the US gov-
ernment and the European Commission looked at their relationship and identi-
fied the key issues on which they should be focusing. And rightly, they identified
business and economics as one of the key priorities for the transatlantic relation-
ship. They thought to seek input from the business community, which is why they
sent out this questionnaire and convened the Seville conference.3

32. Martha M. Hamilton, Stephen Barr, “Brown Blasts Plan for Commerce Dept.; Elimination
Would Hurt US Firms in Global Trade, Secretary Suggests,” The Washington Post, May 10,
1995, A5.

33. Unless otherwise noted, all quotes from Stephen Johnston come from a 1999 interview
with Charan Devereaux.

34. Unless otherwise noted, all quotes from Selina Jackson are from a 1999 interview with
Charan Devereaux. Jackson went on to work for United Parcel Service (UPS).
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In September, a US steering committee began meeting daily at 8 A.M.,
hosted by the head of Xerox’s Washington, DC, office. Jackson, a repre-
sentative from Ford, and representatives of each of the TABD working
groups attended these sessions. For example, because the CEO of Tenneco
chaired Working Group 1 on standards and regulatory policy, a Washing-
ton staff person from Tenneco participated.

The Washington meetings focused on the logistics of the Seville confer-
ence and on drafting position papers. There were also some efforts to work
with the group’s European counterparts but Jackson notes, “there just
weren't the relationships, because we had not met face-to-face.” Though
bilateral relationships began to develop at an October US-European full
steering committee meeting at the staff level in Brussels, the preparations
for the Seville conference were largely pursued separately.

In November 1995, the TABD held its conference. Commerce Secretary
Brown addressed the group of European and US CEOs, encouraging their
involvement in the trade negotiation process and declaring, “We should
put the business ‘horse’ before the government ‘cart.” 73> The Seville
meeting could not be called an overwhelming success, however. Atten-
dance was modest, and a European observer frankly admits, “There
weren’t many high-quality European CEOs.” Commission officials also
note the lack of coordination between industry and the Commission.

But the conference did create some momentum for the MRAs. In the
report published by the TABD, participating executives declared that
they had come to Seville “not to negotiate between US and EU industry
but to present joint recommendations” to government—in other words, to
see what they could agree on. They stressed to political leaders that the
transatlantic business relationship was one of the great successes of the
postwar period, and business on both sides urged their governments to
“eliminate, as soon as possible, the remaining obstacles to trade and in-
vestment” (TABD 1995, 1). Many of the US companies that sent represen-
tatives to Seville had also participated in Ludolph’s advisory process for
negotiating the MRAs. The final report for Working Group 1 on standards,
certification, and regulatory policy recommended that the MRA talks be
completed by January 1997.

The Dialogue Continues

Originally, the TABD was intended to last only three months; there were
no plans to continue after the Seville meeting. Toward the close of the con-
ference, however, Ford’s Alex Trotman suggested that follow-up might be
in order since some good first steps had been made. Ron Brown stepped
forward to say that the United States would host the next TABD confer-

35. Brown quoted in Jeff Gerth, “Where Business Rules; Forging Global Regulations that Put
Industry First,” The New York Times, January 9, 1998, D1.
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ence. The Americans knew that the US government was not prepared to
underwrite such a meeting. “It was sort of funny,” recalls Jackson. “When
Ron Brown said “We will host the conference,” he was not committing the
Commerce Department. He was committing the US business community.”
It was agreed that the TABD would meet again the following year, but
many executives were wary of creating yet another business organization.
“A lot of the businesspeople didn’t want to set up another institution—
there were quite a few already,” says European TABD director Stephen
Johnston. The consensus was that the process should remain flexible.

An ongoing dialogue appealed to some members of the European
Commission. There was a sense that continuing discussions could be an
important element in reducing transatlantic trade tensions. According to
Guidant’s Michael Gropp:

I think that there was an interest on the European side in trying to create some
kind of forum that wouldn’t replace the GATT process, but where there could be
a less argumentative approach in trying to resolve issues and build some consen-
sus in ways that didn’t always lead to threats. The Europeans and the Japanese re-
sented US trade policy and Super 301 threats. The European approach to these is-
sues tends to be much less legalistic and much more one of consensus building.
Partly that’s a cultural issue; partly it is the way that progress is made in the Eu-
ropean Union. In many cases, disputes are not settled through legal channels as
they are in the US, but through diplomatic initiatives, through consensus-building
mechanisms. This of course frustrates some in the US industry and government,
because it’s seen as slow and inefficient. But Europeans wonder if there isn’t a way
to create a forum where you can achieve consensus in a more collegial manner
without resort to threat and law.

Returning to the United States, Trotman tasked his Washington staff with
figuring out what needed to be done to follow up on the Seville recom-
mendations. Jackson calls the moment “really wide open—it was a tremen-
dous opportunity.” On the European business side, there was a similar re-
sponse. BASF’s Strube asked his vice president of international trade, Ilsa
Stiibinger, to take charge of the day-to-day running of the TABD. As a re-
sult, a small TABD office was opened on each side of the Atlantic. Selina
Jackson was hired as director in Washington and Stephen Johnston was
named her counterpart in Brussels.3® And so the Transatlantic Business Di-
alogue was born.

The MRA Talks Gain Momentum ... and Lose It

One month after the Seville conference, the MRA talks gathered new
steam at the December 1995 US-EU Summit in Madrid, where US and EU
presidents Clinton and Santer sought to expand transatlantic cooperation

36. Jackson had recently finished a graduate degree at Tufts University’s Fletcher School of
Law and Diplomacy; Johnston had worked at the European Commission.
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through an initiative called the New Transatlantic Agenda (NTA). The in-
auguration of the NTA marked the first time that the United States recog-
nized the European Union as a major political institution. The centerpiece
of the NTA’s economic component was a commitment to create a New
Transatlantic Marketplace (which later evolved into the Transatlantic Eco-
nomic Partnership, or TEP), to be achieved by “progressively reducing or
eliminating barriers that hinder the flow of goods, services, and capital”
across the Atlantic.3” Among those barriers were technical standards.

A few months later, in March 1996, US officials announced that a break-
through in the MRAs was imminent, touting it as the first substantial fruit
of the TABD’s launch in Seville.?® But the announcement was premature:
The MRA talks broke down when European negotiators rejected a US pro-
posal to drop two sectors where progress was lagging—pharmaceuticals
and medical devices—refusing to delink them from the other areas still
under negotiation. “There had been a lot of discussion about this concept
of unbundling, of separating out the sectors,” Falkenberg explains:

The Community had always said that these negotiations had to be a package, and
that we would only conclude an MRA if there was an economic balance. That
package for us included medical devices and pharmaceuticals because we are
large exporters of those products, and because the obstacles we had identified in
the US market because of the FDA were extremely burdensome, costly, and time-
consuming. We needed those to be addressed.

The Debate over Pharmaceuticals

The pharmaceutical MRA would apply not to certification—any new
drug still had to meet FDA standards—but to production of the drug once
it had been approved. The US Food, Drug, and Cosmetic Act of 1938
(amended in 1993) aims to ensure that pharmaceuticals are safe and effi-
cacious—that they actually do what their labels claim. The Act also seeks
to guarantee that they are made safely, through regulations that govern
so-called good manufacturing practices. GMPs are based on the premise
that finished-product testing does not suffice, and that safety and quality
must be built into products during their manufacture (Horton 1998, 697).
Foreign firms were expected to comply with the same product require-
ments and the same GMP regulations as US domestic firms.

Typically, a company that wanted to export pharmaceutical products
would invite the importing country to inspect its plant; once the manu-

37. The New Transatlantic Agenda, adopted December 3, 1995 at the EU-US Summit in Ma-
drid, Spain.

38. Eurowatch, “Transatlantic Dialogue Spurs Progress on Mutual Recognition,” April 15,
1996.

326 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



facturing process was deemed appropriate, the drug’s importation would
be allowed. For example, Europeans might visit Puerto Rico to inspect a
US manufacturer’s plant, which would also be inspected by the FDA to
ensure that it met US GMPs. “The problem,” Peralta-Schulte explains, “is
that the ways different countries perform these inspections are different.
Industry gets caught in between.” Charles Ludolph’s assessment is simi-
lar: “It is not standards, but the practice of the inspections that are differ-
ent. If Europe does one process and the US does another, a company often
got caught in between as to what standards they ought to be applying on
a practical basis.”

European MRA negotiators argued that EU and US testing bodies had
comparable competence. It seemed reasonable to hope that facilities in the
United States could test a product to European standards, and vice versa.
But the FDA saw the situation differently. “Generally speaking, the EU
took the position that US regulatory systems were good and acceptable to
them,” says the FDA’s Walter Batts.

They were willing to accept our decisions on the marketability of products in re-
turn for us accepting their decisions. But from FDA's standpoint, we just couldn’t
accept that at all. We have a statutory requirement to review and approve certain
products before they are marketed—including certain medical devices and phar-
maceuticals. We can’t delegate that authority to anyone else, to another govern-
ment. We could not pursue an MRA on that basis.

FDA officials felt the need to educate US and European trade officials on
the parameters of the Food, Drug, and Cosmetic Act, the central piece of
legislation governing FDA operations. The agency wanted everyone to
understand that any negotiations related to pharmaceuticals were con-
strained by the act’s directives.

The FDA appeared to be in a tough position. As expanding interna-
tional trade made growing demands on the agency, its resources had not
increased comparably. Moreover, the problems of the FDA were sympto-
matic of a larger issue: conflicts caused by the distinct mission (and there-
fore the different priorities) of each federal agency. USTR and the Depart-
ment of Commerce were pushing for MRAs as a trade issue. Meanwhile,
the FDA insisted that inspections were regulatory matters that fell under
its purview. The FCC and OSHA felt similarly about their sectors. And the
State Department wanted a final say on any international pact.

As a result, European negotiators viewed the US government as un-
willing to make any changes to its own procedures. This recalcitrance was
especially frustrating in light of the US role in initiating the MRAs. As one
European negotiator put it,

The US was saying that mutual recognition within Europe was creating trade bar-
riers against the US and therefore, please do something about it. When we said we
would be prepared to do something about it, but it implied some change in US
legislation, the answer was, “No, no, no, that was not the deal.” The deal was that
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Europe should just recognize US certification procedures, but without any reci-
procity, without any change to US legislation. That has been a major problem. We
have developed recognition within the European territory. We have said that we
are prepared to modify legislation and to extend this recognition to third coun-
tries, but on a reciprocal basis. Therefore, we can only accept recognizing third-
country testing if those countries are prepared to recognize Community testing.
And that has been the major problem, most vociferously argued by FDA. But we
had similar concerns voiced by FCC and OSHA, really by all the agencies we
talked to.

Some negotiators felt that European regulators had a head start in the
MRA process because of the European Commission’s New Approach di-
rectives. In Falkenberg’s judgment,

The underlying issue is that every regulatory authority believes that it’s the only
entity that can do a job properly. These bodies believe that the only safe products
are those tested by the agency itself—every foreign body is unfit. That attitude ex-
isted in Europe as it exists in the US, or anywhere else. In Europe, the New Ap-
proach to recognition within the EU basically broke this monopoly. Member states
were forced to recognize what their Portuguese, Spanish, British, Swedish, French,
or other colleagues were doing. In the US, we were still up against a complete
monopoly. There was only the FDA. There was only the FCC. Our regulators had
been forced inside the Community to recognize that someone else could do as
good a job as they could themselves. For the US, this negotiation was the first ex-
posure to that kind of thinking.

After some negotiation, the European Commission asserted that a se-
ries of FDA proposals for a system of equivalency in pharmaceutical plant
inspections failed to constitute true mutual recognition in practice or in
spirit (Gopal 1997, 38). According to several US observers, DG Trade was
in effect saying to the departments of Commerce and State and to USTR,
“You folks need to tell the FDA that this is not the kind of agreement we
are going to have.” The disagreement over pharmaceuticals held up the
talks in all the other sectors. “It was such a divisive issue and nobody was
thinking very creatively,” admits Peralta-Schulte. “Both governments were
basically at a standstill.”

In early January 1996, the State Department’s Stuart Eizenstat wrote
FDA Commissioner David Kessler that “the [European] Commission has
made it clear in its negotiations and to me personally that without the US-
EU agreement on pharmaceutical GMPs, the Commission is not prepared
to commit to agreements in another 4 to 5 sectors. Therefore I would like
to ask you to personally look at these negotiations to help move the whole
MRA process forward.”%

39. Quoted by Representative Ron Klink, Hearing before the House Subcommittee on Over-
sight and Investigations, US-EU (European Union) Mutual Recognition Agreement on Drug In-
spections, 81.

328 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



Narrowing the Agenda

By August 1996, Charles Ludolph had concluded that, in his words, “the
MRA talks were severely wounded.” He decided that he needed help to
get them going again: “The European Commission wasn’t getting what
they wanted in pharmaceuticals and I think they were very confused
about what their business community wanted them to get. So in August of
1996, I went to the TABD and said, ‘These MRAs are going to die if I don’t
get direct help, participation, and support from the pharmaceutical in-
dustry. And TABD has got to orchestrate that.” ”

The US pharmaceutical company Warner-Lambert was “very respon-
sive,” Ludolph says, and enlisted SmithKline Beecham to be the interlo-
cutor on the European side. Both companies were members of the TABD.
From August to November, the parties spent hours “in rooms arguing with
each other” over the minimum that would benefit the pharmaceutical
industry and the maximum that the FDA could give. “This was done at
the expert level,” Ludolph emphasizes. “The CEOs provided the strategic
umbrella and overall focus.” SmithKline Beecham and Warner-Lambert
worked with other members of the pharmaceutical industry and with the
trade association PhRMA (the Pharmaceutical Research and Manufactur-
ers of America) to “help the European Commission and the FDA under-
stand what the pharmaceutical industry needed at a minimum—what
they couldn’t walk away from the MRAs without.” Ludolph adds, “It also
gave an opportunity for the FDA and the European Commission to make
their case directly to industry about what they were trying to get.”

Industry representatives worked to focus the scope of the talks. “I think
where we were effective was in helping to narrow the focus to two is-
sues,” says Warner-Lambert’s Laura Peralta-Schulte. “Once they were re-
solved, the other issues fell in line.” The two major issues were Good
Manufacturing Practices and the public disclosure of inspection reports.

Manufacturing processes were actually subject to scrutiny at two points.
The first was during the preapproval stage, when a pharmaceutical com-
pany was about to launch a new drug. As Peralta-Schulte notes, “A slow-
down or miscommunication there can keep your product off the market
until the issue has been resolved.” The second point was post-approval:
Once a product was on the market, the manufacturer might change the
production process in some way.

The US government position was that negotiations should focus on
postapproval and not preapproval inspections. The Europeans believed
that both stages should be within the scope of the agreement, and were
supported by the pharmaceutical industry. “From a company standpoint,
most problems are in the preapproval period,” explains Peralta-Schulte,
“s0 to only focus on the postapproval stage and not on preapprovals, you
are not solving the problem.” Industry suggested that the negotiations be
staggered to address postapproval first, and then preapproval.
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The second sticking point in the pharmaceutical negotiations concerned
not the timing of inspections but their publication. While the US Food,
Drug, and Cosmetic Act required disclosure of inspection reports to the
public, the European negotiators believed that it was inappropriate for
certain documents to be made public. US pharmaceutical companies rec-
ognized that the FDA could not ignore its legislated mandate, and there-
fore the TABD pharmaceutical representatives saw their role as explaining
the US government position to European business and the Commission.
As one US pharmaceutical representative says,

Europeans were coming at this from a place where there was not a thorough un-
derstanding of how important it was [in the United States] to maintain the Food,
Drug, and Cosmetic Act. And quite frankly, that was the litmus test. We were not
as an industry, or as the FDA, going forward to seek modifications to that act be-
cause any changes would take a lot of time. It was our theory that you could re-
solve these issues without going to that degree of activity.

Walter Batts sees the role of US industry in communicating the FDA'’s
position to the European negotiators as important: “I think they were ex-
tremely helpful in that regard. They assisted the European Commission in
understanding the US Constitution, FDA statutory authority, and the
Food, Drug, and Cosmetic Act. [They also assisted the Commission in un-
derstanding] political reality in the US government. The US government
cannot change its laws or policies on a whim.”

In their efforts to move the talks forward, US pharmaceutical interests
worked with several US agencies, but their major point of contact was the
FDA. “Because the TABD process brought together various US depart-
ments and agencies, industry worked with the Commerce Department,
USTR, the State Department, and numerous regulatory agencies,” says
Peralta-Schulte. “But no participant was more important than the FDA,
because they were the ultimate decision maker on these issues.”

The Search for Consensus

Before August 1996 the TABD was keeping an eye on the MRA talks, but
the negotiations weren’t a priority. “It wasn’t really until that four-month
exercise—from August to November—that things really got pointed up,”
says Charles Ludolph. In October, Ludolph, the FDA’s Batts, and a State
Department official visited “virtually everyone in Europe involved in
pharmaceutical MRAs,” including the health ministries of many of the EU
member states, numerous European trade associations, and a number of
companies active in the TABD. Ludolph continues, “By November 3,
everybody in the business knew what the stakes were in the MRA and we
brought the issues to their attention. At the same time, Warner-Lambert
and SmithKline Beecham were getting companies to realize how impor-
tant this was to their overall commercial agenda with US regulators.”
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Some MRA participants say it was this broader agenda with regulators
that convinced pharmaceutical companies to exert effort on the MRA ne-
gotiations. One explains,

Mainly, they felt no matter how small the actual MRA was—because it only cov-
ered GMPs, which are a very small part of the total drug approval process—just
getting the two regulatory communities to be exposed to each other’s procedures,
and to be formally reporting to each other and exchanging information, was a
huge accomplishment. Their goal was to get this improved dialogue between the
two regulatory communities. And MRAs helped that. And so that’s why they
were so willing to put so much into it.

As noted above, the medical device industry also had broader goals for
participating in the MRAs: encouraging reform at the FDA. As one in-
dustry representative remembers:

FDA'’s position was “We are the gold standard.” We could sit there and talk all day
to them, saying, “How come you have 600 employees in the Office of Device Eval-
uation and it takes you five years to approve a device that’s been on the market
for three years in Europe and there’s no evidence of safety problems?” But FDA
really didn’t move until the trade agencies and other senior US officials, as well as
the Europeans, began to put concerted pressure on them.

But industry’s hopes to keep pharmaceuticals and medical devices in
the talks did not mean that its goals coincided with those of the European
Commission. “The US industry had a slightly different interest,” notes
DG Trade’s Falkenberg:

They were trying to effectively modernize FDA procedures through these MRAs,
which was not necessarily what we wanted. We were not opposed to that, and we
still favor that the FDA would review some of their burdensome procedures. But
there was a bit of a danger for the negotiations because obviously it is much more
difficult to modify existing domestic legislation than to seek recognition that a
body in Europe could carry out existing procedures. Therefore, we were not nec-
essarily supportive of these tactics.

Challenges persisted in other sectors as well. European negotiators
were particularly dissatisfied with the negotiations on electrical safety.
That issue was often bundled with the telecom and EMC sectors “because
most of the products that are subject to legislation in one area are also sub-
ject to legislation in the other areas,” according to DG Enterprise’s Mat-
tind. But European negotiators felt they had no leverage in electrical
safety. As Mattino puts it,

US manufacturers already had full market access in Europe because they didn’t
have to submit their products for certification to an independent organization.
They could certify themselves, which meant they had direct responsibility and
minor costs. What we wanted was to break what is regarded in Europe as the US
monopoly by Underwriters Laboratories [UL]. We said to the US, “If you don't ac-
cept terms we can live with in electrical safety, we will never accept the conclusion
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of EMC or telecom.” But the EU and US telecom industries were so successful in
lobbying they put pressure to conclude EMC and telecom. So from the perspective
of a negotiation, we didn’t have anything to offer. We didn’t have any leverage.

At the same time, the negotiations over telecom were progressing more
smoothly. The US Telecom Industry Association’s MRA task force met
regularly with the two European telecom industry associations, ECTEL
and EUROBIT.#’ “We held those joint meetings so that US and European
industry were on the same page,” recalls Lucent’s Global Public Affairs
Director Joanne Wilson. The TIA also worked with the US government on
the substance of the agreement.

Of particular concern to industry were restrictive rules of origin. As
Wilson notes, “We wanted the agreement to be strictly about conformity
assessment, and not include issues related to where the product was
sourced from, because we're all global companies. So we were adamant
about that. We wanted all parts of a piece of equipment to be covered
under the scope of the agreement.” The Commission took the opposite
position, initially seeking an agreement that would specify where a prod-
uct could be manufactured. US negotiators attribute this stance to a hope
of encouraging more manufacturing in Europe. In any case, the European
telecom industry agreed with the US position that there should be no re-
strictions based on rules of origin. “The fact that the US [government]
held a hard line on that issue and succeeded in keeping it out of the agree-
ment is because the US and European industry made it very clear that it
was a problem,” said one representative of the US telecom industry.

US industry representatives note that they and their European counter-
parts had different relationships with government. As one telecom indus-
try executive observes,

We worked very closely with Commerce and USTR. They’d let us know how
things were going in terms of their negotiations, the sticking points and so forth.
We would give them feedback on our views, and the important points that we
wanted them to dig their heels in on. We also shared with them areas where we
could find some flexibility. It would have been easier had there been a closer
working relationship between the Commission and companies in Europe. . . . The
problem in general on the European side is that the Commission is not as easily
influenced by industry. Because the Commission is appointed, they have much
more autonomy [than the US government]. It is easier for the Commission to take
positions that industry opposes than it is for the US government to do the same
thing. I also think Europeans have a much more programmatic approach that ex-
pects more management by government of industry.

40. ECTEL is the Association of the European Telecommunications and Professional Elec-
tronics Industry. EUROBIT is the European Association of Manufacturers of Business Ma-
chines and Information Technology Industry.

332 CASE STUDIES IN US TRADE NEGOTIATION, VOL. 1



The Chicago Breakthrough

While discussions continued in the various MRA sectors, the TABD was
looking for a site—and, more specifically, a local organization that would
help with expenses—for its next conference. The task fell to Alex Trotman
and Ford’s Washington office, and the Chicago Executive Club agreed to
host the November 1996 meeting. As the conference approached, some
believed that movement on the MRA talks had become the true test of the
TABD’s utility. “Breaking the long-standing MRA impasse has emerged as
the clearest test of the TABD's potential to be a true catalyst for free and
unregulated trade and investment, rather than simply a forum to discuss
issues,” declared one observer.#! As a result, according to USTR’s Ralph
Ives, “the TABD really dramatized the importance of the MRA. Basically,
what the TABD was saying was, ‘Look, we’re a new organization. You, the
government, encouraged us to do this. We haven'’t seen a lot of results for
our efforts and we’re putting in high-priced help here, CEOs of large com-
panies. The MRA is a symbol for whether there is any utility to going to
these meetings.” ”

Nearly 70 CEOs from a cross section of American and European com-
panies attended the Chicago conference, led by cochairs Alex Trotman
and Simon DeBree, CEO of the Dutch petrochemicals firm DSM. Partici-
pants included Chrysler, Warner-Lambert, Xerox, and Sara Lee, as well as
small and medium-sized businesses. Among the European participants
were Ericsson, Daimler-Benz, Pirelli, and Pechiney (Breitfelder 1996, 22).
Although the Chicago TABD meeting attracted more business representa-
tives than did the first meeting in Seville, some European business lead-
ers remained unconvinced of the forum'’s efficacy. “The people in Seville
by and large came back,” says European TABD director Stephen Johnston.
“But a number of other European CEOs were still cautious. There was still
a feeling that this was new and untested. And we weren’t quite sure
whether it was legitimate. Nobody wants to be caught out.” The CEOs
that did attend were particularly interested in the opportunity to speak
face-to-face with government representatives.

Indeed, many participants remarked on the presence of high-level offi-
cials from the US government and the Commission. Mickey Kantor, who
became commerce secretary after Ron Brown’s death in an airplane crash,
led the US delegation. On the European side, two commissioners, Sir
Leon Brittan and Dr. Martin Bangemann, were in attendance. As Ives
notes, “If you expect CEOs to be someplace, you have to expect cabinet-
level officers to be at those meetings.” Government, according to a TABD

41. “With No MRAs in Sight, TABD Participants Prepare for Second Annual Meeting,” Euro-
watch 8, November 1, 1996.
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participant, had “a slight feeling of responsibility [for the TABD] because
they had started it.”

Some analysts have observed that TABD involvement both raised the
profile of the European Commission and provided the institution with in-
formation it could not otherwise have attained. The European member
states did not play an active role in the TABD, and the Commission pre-
ferred it that way. One observer comments,

On the European side, there was always the issue that the Commission was not
government, that they were not elected but the administrative arm of the common
European institutions. The TABD raised the profile of Commission trade negotia-
tions by giving them first-class information about what European business was
asking for. It was useful to the Commission to be able to say to the member states,
“We have a rather powerful, influential group of business people who want this
agreement.”

Falkenberg echoes these sentiments: “The Commission welcomed the op-
portunity to speak with CEOs very much. It’s the member States who re-
acted jealously because it’s clear that direct contact between the Commis-
sion and individual national industrial interests weakened the position of
the member states in the 133 and council advisory procedures. [Contact
with industry] gave the Commission direct information that was other-
wise filtered through the national administrations.”

A breakthrough on the MRAs came about on the second day of the con-
ference, during the “Chairmen’s Breakfast.” The breakfast included the
CEOs chairing the conference, the CEOs who would chair the following
year, and key cabinet-level government officials. After some discussion,
the group moved from the breakfast into the pharmaceutical breakout
session. There Kantor, Brittan, and Bangemann joined several pharma-
ceutical industry CEOs—Warner-Lambert’s Lodewijk de Vink, Smith-
Kline Beecham’s Jan Leschly, and Glaxo Wellcome’s Robert Ingram. Also
present were the chief negotiators of the MRAs from Commerce, USTR,
and DG Trade and regulators from the FDA and DG Enterprise. When
Commerce Secretary Kantor walked into the room he reportedly said,
“We're going to make this happen. Let’s get this thing finished.”

The pharmaceutical industry understood that other sectors—especially
telecom—were willing to throw pharmaceuticals overboard in order to
reach an agreement. This understanding brought industry representatives
to the table eager to work things out. On the subject of the pre- and post-
approval of good manufacturing processes, one observer characterized US
industry as “very supportive of the European position” that the agreement
cover both. But the FDA continued to resist an agreement that addressed
preapproval processes. In the end, negotiators decided to focus only on
postapproval. Peralta-Schulte explains why industry conceded on this
point: “The industry had to take a pragmatic standpoint. There is a cultural
difference between government and industry. Industry lives by deliver-
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ables, what can be accomplished in the near term. In working with gov-
ernment, however, we are often forced to accept incremental victories.”

On the second major stumbling block, the Commission declared that it
could not support public disclosure of plant inspection reports because
the European business community wouldn’t endorse it. But reportedly,
the European CEOs of SmithKline Beecham and Glaxo Wellcome both
contradicted this claim; in one observer’s paraphrase, they responded,
“No, it’s OK. This is something we can live with.” In fact, they insisted,
the European pharmaceutical industry was not as sensitive on this issue
as the European Commission imagined. “It was quite compelling,” says
one industry representative. “It is the difference between having someone
unfamiliar with actual business practices articulate a point of view as op-
posed to someone who does this every day for a living.”

This discussion led directly to an agreement in principle between the
United States and the European Commission. Europe conceded on the
disclosure of inspection reports. In return, the FDA agreed to carry out
second inspections of EU pharmaceutical imports only in special circum-
stances (Gopal 1997, 38). “Once these issues were discussed, not in a
broad manner, but coming down to the central issues of concern,” says
one observer, “you had reasonable people sitting together who could
come to an agreement on how to move forward.”

Commerce Secretary Kantor declared that the MRA talks would be
completed by January 1997—only two months away. “Mickey loved to es-
tablish deadlines,” says one observer. Though few saw this goal as rea-
sonable, one participant asserts its importance: “For the first time, you
had very high-level attention on the MRA negotiations.” Ralph Ives, the
USTR lead negotiator, agrees:

For three or four years, the MRAs had been kind of floundering around, largely
because nobody at high levels was paying attention to it. There were a lot of do-
mestic political problems on both sides that people at my level just can’t over-
come. So once you had leaders from both the US and EC saying, “We want this
done within the particular period of time,” that gives a pretty good push. You
know you're going to have to report to these leaders every six months at the sum-
mit. It put a lot of pressure on both sides, both the US and the EC side, to try to
reach an agreement.

The agreement in principle was considered a major breakthrough—
“really the highlight of the conference,” says Johnston. One executive
praised the effectiveness of the business-government session that ad-
vanced the MRAs, commenting that more real communication had taken
place in two hours of dialogue than had occurred in the entire preceding
year (Breitfelder 1996, 22). Another participant recalls Sir Leon Brittan
telling the conference, “If business agrees on something on both sides of
the Atlantic, it is up to the governments to say, ‘Why can’t it be imple-
mented?” ” But little is ever so simple. Charles Ludolph notes that the
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TABD still was engaged in “making sure the consensus reached in Chi-
cago was truly lived up to. And that was quite a job in itself. We still had
several more months of negotiations where everyone was trying to slip
out of that consensus.”

A Done Deal?

On December 16, 1996, at a press conference with Ireland’s Prime Minis-
ter Bruton and EC President Santer, President Clinton announced that the
transatlantic commitment to reduce trade barriers was paying off:

Next month our negotiators will finish work on a set of mutual recognition agree-
ments, which will abolish requirements that a broad range of products, including
telecommunications and medical equipment, be reinspected and recertified for
each other’s markets. This will remove barriers on $40 billion worth of trade be-
tween the United States and the European Union, cutting red tape for our busi-
nesses and prices for our consumers. One standard, one test, one time.42

Of course, the MRAs did not establish “one standard, one test, one time,”
and some US negotiators were dismayed to hear these words. “Unfortu-
nately he said it right after the US-EU Summit and it was not cleared with
anybody,” says one negotiator. “My European counterparts would play it
back to me, but what could we say?” President Clinton also thanked the
Transatlantic Business Dialogue for its leadership in the MRA process,
and asked the European and American co-chairs—Jan Timmer, former
chairman of the Philips Electronics Corporation, and Dana Mead, chair-
man of Tenneco—to stand and be recognized.

To Create a Framework or Not to Create a Framework

Despite the president’s announcement, EU and US negotiators missed
their January 1997 deadline for agreeing on the MRA package. One
emerging problem centered on the concept of an overarching framework
or umbrella agreement for the MRAs. While some Commission negotia-
tors strongly favored it, “The US said, “We don’t need a framework agree-
ment, for God’s sake,” ” said one US negotiator. “We don’t need this big
structure.” But it became increasingly apparent to us that one reason the
Europeans wanted this was largely for internal reasons—that is, to ensure
that DG-1 [Trade] was in charge of all other DGs in the MRAs.”

In the United States, a specific regulatory agency (the FDA, FCC, etc.)
had jurisdiction over each sectoral annex. Similarly, various Directorates-
General in the Commission had responsibility for their respective sectors.

42. Press conference by President Clinton, Prime Minister of Ireland John Bruton, and Pres-
ident of the European Commission Jacques Santer, December 16, 1996, Washington, DC.
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A framework agreement would put DG Trade in charge of the overall
MRA. “In fairness to the Commission,” said one US participant, “there was
probably a need for some type of a committee or structure to oversee all of
this, particularly as you bundled more sectors into the package.” But if DG
Trade was in charge on the European side, then USTR would be in charge
on the US side. And that idea, according to Ives, created a dilemma:

The FDA has a much-deserved reputation as an independent regulatory author-
ity, and this is something that the Europeans envy. It is an authority that has rela-
tively little influence from outside trade or political influence. The downside of
that for us, in negotiating something like the framework agreement, is FDA says,
“Wait a minute. We have authority over regulating pharmaceutical products and
medical devices, and you, USTR, can’t speak for us.” If you have a framework
agreement where it’s clear that USTR is in charge, of course USTR could say in a
meeting with the EC, “FDA will change that regulation.” But that carries ab-
solutely no weight with FDA. I said to FDA, “It makes no sense that I would go
into a meeting with the Europeans and say something that FDA won’t support.”
But then it became largely a perception issue with the FDA and constituents, both
on the Hill and public interest: does it look like USTR is speaking for FDA?

In addition, broader concerns were raised on the US side about the
overall MRA effort. EPA officials organized a public hearing on the MRA
to air worries about the agreement, though none of the sectors being ne-
gotiated were directly under its purview. Commerce’s Charles Ludolph
characterizes the EPA’s efforts this way:

It took four years to do this thing [the MRA] and nobody really believes that
something that takes four years is actually going to happen. But toward the end,
when everybody saw it was really going to happen, agencies came out of the
woodwork trying to stop it or influence it. The EPA essentially undertook a cam-
paign to disengage completely from the MRA. There is solidarity among regula-
tors in the US government. They seem to have an unspoken agreement to try and
keep about the same policy positions, in a general way. The effect was that, when
EPA had a problem, all of a sudden people who had been on board for four years
suddenly had a problem. It was a hard thing for me to absorb.

Ives says the hearing failed to meet the EPA’s hopes because the public
had little interest in the MRA negotiations and press coverage of the talks
was sparse. As he describes it,

EPA saw the MRA as being this evil monster that was subjecting environmental
concerns to trade concerns. Something that for the life of me—and we went
through numerous interagency meetings—I just could not understand. I really
couldn’t, because we assured FDA that there is nothing in this that was going to
undermine their authority and we kept putting that in almost every other sen-
tence of the MRA. But anyway, EPA had this public hearing, expecting that there
would be a lot of public outcry. In fact, there was very little. There was just very
little attendance. And very few call-in questions. So my point is, there has been
throughout the process a number of attempts to elicit public comments, and there
hasn’t been a lot of public interest in it. Nevertheless, FDA has a legitimate con-
cern that it does not want the perception that its regulatory authority is being sub-
jected to trade concerns.
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Another factor that prolonged the process, according to industry exec-
utives, was European “culture shock” at the initiative taken by the private
sector. “The Europeans had enormous problems with industry sitting at
the table,” says telecom executive Vic Boersma of Nortel (quoted in Schick
1997, 18). European negotiators also balked at what they perceived to be
the FDA'’s intransigence. “The EU understands what’s at stake,” said the
Commission’s Brittan. “Europe is prepared to go the last mile . . . but it is
not prepared to become a sub-agency of the [US] Food and Drug Admin-
istration” (quoted in Journal of Commerce Staff 1997, 2A).

Finally, language surfaced as a problem. European negotiators insisted
that the MRA be signed in all 11 official languages of the European Union.
US negotiators countered that the agreement itself specified that the only
authentic text was the English version. The Europeans agreed that the au-
thentic MRA was in English, but remained adamant that all 11 versions
had to be signed. US treaty lawyers refused to sign the 10 new versions
until all were translated back into English and verified.

The Final Push

Senior US administration officials decided to push forward on the MRAs
before they stalled under the weight of bureaucratic resistance. In May
1997, Secretary of State Madeleine Albright called EU President Santer to
say that the time had come to resolve the remaining issues. Later that
month, at a ministerial meeting of the Organization for Economic Coop-
eration and Development in Paris, USTR Charlene Barshefsky met with
European Commissioner Sir Leon Brittan, but they failed to resolve all the
outstanding issues. The next day, Barshefsky and Brittan met again with
Jeff Lang, Stuart Eizenstat, Charles Ludolph, and Ralph Ives. Brittan put
a new proposal on the table, and the leaders finally agreed on a deal. As
Ives tells it,

This is where having high-level attention really helped. A combination of Jeff
Lang and Stu Eizenstat calling various people—for example, the acting FDA com-
missioner at the time, Mike Friedman—and getting his staff involved in going
through some of the new EC proposals. Then Charles Ludolph and I worked with
FDA and came back with a counterproposal. The bottom line was: by the time we
left Paris, over that three-day period, we had a text that both the US and EC ne-
gotiators could accept, and this was basically at the ministerial level. That meet-
ing was a huge breakthrough.

The MRAs were initialed by all parties but not officially signed, because
the translation-and-verification process still had to be completed. “This is
a new way of doing business,” said Barshefsky. “The MRA package is an
important breakthrough in the US-EU trade agenda. We could not have
achieved this package without the Transatlantic Business Dialogue.” Sir
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Leon Brittan of the European Commission added that the “massive red-
tape-cutting” deal “will oil the wheels of transatlantic trade by cutting
costs, shortening delays and reducing red tape in some of the most im-
portant sectors for the next century. With vital input from the TABD, it has
assured that the US-EU relationship will bring real benefits to business
and consumers.”#3 But because the agreement wasn’t signed, the game
wasn’t quite over yet.

In November, Congress overwhelmingly passed the Food and Drug
Administration Modernization Act of 1997 (FDAMA) with the goal of
“improv[ing] the regulation of food, drugs, devices, and biological prod-
ucts” (Public Law 105-115). The legislation, meant to speed the FDA's
approval process for new drugs and medical devices, was the result of a
three-year campaign by Republicans to reform the FDA. An attempt in
1996 to institute more sweeping changes had been blocked by Democrats.
Health and Human Services Secretary Donna Shalala had threatened to
recommend a presidential veto over provisions in the 1997 act on medical
device approvals, but compromise language paved the way for President
Clinton’s approval. Senator Edward Kennedy (D-MA) praised the legisla-
tion as a victory for public health saying, “the health of the American peo-
ple will be enhanced through faster availability of pharmaceutical drugs
and medical devices.”44

Among the FDAMA's provisions was a section on “mutual recognition
agreements and global harmonization” (see appendix 7A) directing the
FDA to support the efforts of Commerce and USTR to implement MRAs.
The act also required that a plan be established within 180 days to achieve
mutual recognition of pharmaceutical GMPs. Observers say that the in-
clusion of MRA language in the FDAMA was an important step toward
finishing the agreement.

The FDAMA also made changes to the 1976 medical device amend-
ments that also affected the MRAs—inadvertently. “Just as we were tying
things up, of course, Murphy’s law kicked in,” jokes Charles Ludolph. As
an unintended consequence of the law, four of the medical device prod-
ucts listed in the MRA could no longer be included (Horton 1998, 726).
Negotiators were incredulous. “We had to amend the damned agree-
ment,” says Ludolph, even though the agreement had already gone through
the language-verification process. “Because we had already translated it,
bureaucratically no one could figure out how to amend it.” But somehow
the necessary changes were made.

43. Barshefsky and Brittan, quoted in “Transatlantic Business Dialogue Praises Conclusion
of MRA,” US Newswire, June 13, 1997.

44. Mark Suzman, “Compromises Pave Way for FDA Reform: New Law Is Widely Hailed
as a Victory for US Public Health,” The Financial Times, November 21, 1997, 7.
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The Agreement

The MRAs were signed on May 18, 1998, by USTR Charlene Barshefsky,
Commerce Secretary William Daley, European Commission Vice President
Sir Leon Brittan, and European Commissioner for Industry Martin Bange-
mann (see appendix 7B).#> The six sectors covered in the agreements were
telecommunications, medical devices, pharmaceuticals, electromagnetic
compatibility services, electrical equipment, and recreational craft.

For pharmaceuticals, the MRA governed good manufacturing practices
and the exchange of inspection reports. Though the FDA ultimately agreed
to include preapproval as well as postapproval GMP inspections, the
agency prevailed in its demand for a three-year transition period—rather
than the 18 months requested by the Europeans—to determine which EU
inspection processes would be deemed equivalent to its own. Once the
MRA was implemented, the FDA and its EU counterparts would each in-
spect domestic production facilities and make sure they were in compli-
ance with the regulations of the country to which they were exporting.

The agreement also provided for the exchange of product evaluation re-
ports by third parties in the United States and the European Union under
the existing FDA pilot program for selected medical devices. These re-
ports would be accepted and used by the receiving regulatory authority.

On electrical safety, European negotiators were dissatisfied. Giacomo
Mattino remarks that political pressure forced a bad outcome and was
“detrimental to reaching fair and unambiguous conclusions.”

At the negotiating level, we were having a number of serious difficulties in the
electrical safety sector. An important point about the TABD is that—at the time of
negotiation—the most successful industry in lobbying on the issue was the big
telecommunication industry on both sides, EU and US. They created such pres-
sure to conclude the telecom and EMC sectors that basically we had to conclude
electrical safety even though the terms were not what we were expecting. I per-
sonally would not have signed an agreement according to those terms. Even if
that implied delaying an agreement in EMC and telecom.

Other observers heralded the innovative and precedent-setting role of
the TABD. Ellen Frost, a senior fellow at the Institute for International
Economics, told the House Ways and Means Committee’s Subcommittee
on Trade: “This is the first time in the history of trade negotiations that a
transnational business coalition has taken quite such a prominent and
high-level initiative in defining an agenda of this kind. This makes sense

45. In 1998, the European Union comprised 15 countries: Austria, Belgium, Denmark, Fin-
land, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal,
Spain, Sweden, and the United Kingdom.
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because these companies are most familiar with real-life transatlantic
trade and investment and can identify the barriers most readily.”4°

Some saw the TABD as part of an emerging trend, pointing out that
with increased frequency, international trade initiatives are being spear-
headed by business. Guidant’s Michael Gropp comments:

I think [the TABD] is a reflection of a phenomenon. More and more, it is business
that drives these multilateral initiatives because it’s business that is forced to con-
front the inefficiencies and the duplication, more than governments. If you think
about FDA, they deal with issues that come to them in the US, but they don’t deal
day-to-day with the problems of moving medical devices into markets or intro-
ducing pharmaceuticals around the world. These initiatives become even more
important in view of pressures in most societies to reduce the growth of health
care costs for aging populations.

But some saw this trend—and the TABD—as worrying. Public Citizen’s
Global Trade Watch, a US nonprofit consumer organization, was alarmed
by the role of business in the MRA talks. If business groups were involved
in determining how their own products were certified, wouldn’t compro-
mises in health and safety inevitably follow? In response to such concerns,
the Clinton administration assured the public that the MRA would not
jeopardize the safety of American consumers. One administration official
declared that the MRA “in no way undermines the capacity of US regula-
tory agencies to inspect or test where they feel the health or safety of the
American people is concerned.”4”

TABD officials perceive these worries to be unfounded. “The dumbing-
down of standards is not what we are about at all,” says Selina Jackson,
former director of the TABD. “The business community does not mind if
there are high standards, they just want one standard. It is very difficult
to conform to one standard in the United States and another in Europe.
They would rather take the highest of standards, just as long as there is
one. I am not sure consumer groups understand that.” Some industry rep-
resentatives also consider the suspicion of industry efforts a knee-jerk re-
sponse, emphasizing that industry involvement was in fact necessary to
reaching a final agreement. As Lucent’s Joanne Wilson explains, “People
think of lobbying as industry or interest groups just trying to have their
way. But the reality is that those who are creating policy need to have an
understanding of the implications of that policy in practice. It is a very
valid and valuable process that industry plays to ensure that the policies
are ones that are useful.”

46. Frost, testimony before the House Subcommittee on Trade of the Ways and Means Com-
mittee, “New Transatlantic Agenda,” 105th Congress, 1st session, July 23, 1997.

47. Dan Tarullo, assistant to the President for International Economic Affairs at the National
Economic Council, White House press briefing, May 28, 1997.
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The Commerce Department’s Charles Ludolph sees no need to defend
the idea of business and government working together, for such interac-
tions are inevitable: “The US Commerce Department works with the busi-
ness community. I would expect consumer groups to hope that the busi-
ness community wouldn’t be working with government, or vice versa.
But in a democracy, in an open government, that is impossible to achieve.
Every citizen, every interest group, has the right to work with the US gov-
ernment. If they don’t want the government to talk to business anymore,
that’s clearly illegal.”

But Public Citizen argued that while government was becoming more
responsive to the concerns of business, it was becoming less responsive to
the needs of consumers. For example, the White House had recently
closed its Office of Consumer Affairs. In addition, even as government-
initiated organizations like the TABD were being developed to improve
dialogue with business, little effort had been made to include other con-
stituencies, such as consumer and environmental groups, in discussions
of international trade, Public Citizen noted. In response to such concerns,
the Transatlantic Consumer Dialogue (TACD), an association of US and
European consumer associations, was founded in September 1998.

Some business representatives claim that consumer groups could have
been more active in the MRA process than they chose to be. “I don’t re-
member any participation from consumer groups,” says one pharmaceu-
tical executive. “The FDA solicited public comment in the Federal Register
and held hearings to seek input. The only thing I have seen from con-
sumer groups has been post-MRA.”

Concerns in Congress

As the MRAs were being completed, further concerns were raised in the
US Congress, particularly over the pharmaceutical annex. For three years,
the House Commerce Committee’s Subcommittee on Oversight and In-
vestigations had been studying the FDA’s program of inspecting foreign
drugs. “The amount of pharmaceutical products being imported into the
US was exploding,” explains the senior oversight counsel of the subcom-
mittee, Alan Slobodin, “and there were concerns about the safety of these
products.”48

In the summer of 1998, subcommittee staff traveled to Europe to meet
with regulators and pharmaceutical industry representatives about the
MRA. Staff members were trying to learn more about pharmaceutical
GMP inspections in Europe. “We had very little information and we were
trying to find some answers,” says Slobodin. “No one seemed to know

48. Unless otherwise noted, all quotes from Alan Slobodin come from a 2000 interview with
Charan Devereaux.
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much about how these inspections took place. With 80 percent of the bulk
pharmaceuticals used by US manufacturers being imported, this was a
cause of great concern.”

Soon after the trip, several ranking members of the subcommittee and
the full committee—including Subcommittee Chair Joe Barton (R-TX),
John Dingell (D-MI), Henry Waxman (D-CA), and Ron Klink (D-PA)—
wrote to the FDA requesting more information about the MRAs. One ob-
server called this letter, signed by John Dingell, “the Dingell-gram from
Hell,” since the FDA was not eager to be the subject of congressional in-
vestigation. In October 1998, the subcommittee convened a hearing titled
“Imported Drugs: US-EU MRA on Drug Inspections.” Opening the ses-
sion, Chairman Joe Barton declared: “The Congress is open-minded about
this MRA and we are very supportive of the FDA cooperating with for-
eign health authorities. However, this agreement raises serious questions
that Congress must address. As my mentor Ronald Reagan has stated so
elegantly regarding international relations, ‘Trust, but verify.” 74

Committee members voiced their questions and concerns to Charles
Ludolph, Ralph Ives, Walter Batts, and FDA Deputy Commissioner for
External Affairs Sharon Smith Holston. “We are already experiencing a se-
vere negative trade balance in drug products with the EU,” asserted Com-
merce Committee Chairman Tom Bliley. “In the last six years, this trade
balance has become over 24 times larger, amounting to a negative trade
balance of $4 billion.”

Waxman, coauthor of the 1984 Waxman-Hatch Act on pharmaceuticals,
also expressed reservations. “There is no question that international agree-
ments of this kind can enhance the efficiency of commerce. But it is
equally clear that they can potentially depress American health and safety
standards.” Klink ruminated,

It only makes sense to reduce the number of duplicative inspections and processes
that manufacturers have to go through to get their products on the market. But . . .
during the negotiations, I fear that the FDA—the agency most responsible for pro-
tecting the health and safety of our citizens—may have been reduced to a large
poker chip in a game of high stakes trade worth tens of billions of dollars.

Along those lines, one committee member read an internal FDA e-mail in
which a former member of the FDA’s MRA negotiation team suggested
that the agency should consider withdrawing from the talks.

Some observers and participants saw the congressional hearing as
proof that the US political process was working—that federal agencies
were held accountable and asked to explain their reasoning and decisions.

49. All quotations from House members in this passage are drawn from the Hearing before
the House Subcommittee on Oversight and Investigations of the Committee on Commerce,
"US-EU (European Union) Mutual Recognition Agreement on Drug Inspections” October 2,
1998.

US-EU MUTUAL RECOGNITION AGREEMENTS 343



In the end, the MRA remained intact, though the subcommittee asked the
General Accounting Office (GAO)—now the Government Accountability
Office—to keep it informed on the FDA’s progress in devising a means to
assess the EU GMPs. According to the GAO’s John Hansen,

The biggest concerns were what criteria FDA was going to use to measure equiv-
alency, and how those criteria were going to be applied to the respective inspec-
tion programs of each of the EU member states. What the FDA was telling Con-
gress was very general. In order to learn more about FDA’s plans, members of
Congress asked us to look into how FDA intended to implement the MRA in more
detail. >

Though an agreement had been signed, the story clearly was not over.

Implementation

Negotiation of the MRAs was just the beginning of the process—next came
implementation. Many issues required further discussions to determine
their terms. “The tough issues in negotiation became the tough issues in
implementation,” says Lucent’s Joanne Wilson. Some called the negotia-
tion of the MRA elementary compared to the challenge of implementing
the agreement. According to DG Enterprise’s Giacomo Mattino, “The
MRA often implies regulatory changes that the responsible parties on the
internal front are not always ready to put in place, have not conceded to,
or did not expect would come so quickly. I think some have been taken by
surprise.” Another negotiator says, only half-joking, “It's never over. As far
as I'm concerned, we will have to be vigilant the rest of our lives.”

Events in Europe during the MRA negotiations had underscored the im-
portance of protecting public safety, heightening public awareness of con-
troversies over trade and public health. A Commission official explains:

In Europe there’s been a series of problems—for example the mad cow experience,
the problem in Belgium with Coke—that attracted the attention of the wide pub-
lic, pointing out how particular attention should be given to protecting public
safety. GMOs [genetically modified organisms] and the beef hormone case can
also be seen in the same perspective. On one hand there is trade liberalization, and
on the other hand the fact that public safety must be safeguarded appropriately.
We are trying to promote an appropriate approach to those issues with the ulti-
mate objective of overall deregulation. But again, not deregulation just for the
sake of deregulation.

Though some concerns about health and safety were legitimate, regu-
lators were keenly aware of the frequent use of standards and certification

50. Unless otherwise noted, all quotes from John Hansen come from a 2000 interview with
Charan Devereaux.
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as trade barriers. As a European Commission staff member notes, “con-
formity assessment has traditionally been used everywhere as an instru-
ment for each state to be somewhat protectionist.”

The ultimate long-term relevance of the MRAs was also debated. Some,
including Michael Gropp, saw the MRAs as a step along the way toward
further harmonization of standards:

My view is that the work of the Global Harmonization Task Force will eventually
eclipse MRAs, but that’s a long time down the road. In my mind, the bigger game
and the better outcome would be harmonization, not a growing web of bilateral
MRAs, because they become difficult to manage. I think that five to ten years out,
we could have harmonization in the leading markets in the world, and maybe
even some of the smaller markets. If that’s the case, then I expect that the MRAs
would essentially drop by the wayside as being superfluous.

The suggestion that MRAs were a temporary fix raised concerns that
too great a proportion of scarce regulatory agency resources were being
devoted to a project that might have limited use. Others worried that per-
ceived lack of success in negotiating and implementing MRAs might jeop-
ardize future international agreements on regulatory issues. One negotia-
tor gave voice to that view: “They say, ‘after all, MRAs are a little part of
a bigger idea. If this little part is not successful then why should we try for
a more ambitious one?’ ” Finally, some suggested that success in imple-
menting the MRAs could make future regulatory reform more difficult.
Charles Ludolph explains, “One of the criticisms which has been said of
the MRAs is that they tend to freeze the regulatory situation of each party
instead of pushing them to change. If you accept my legislation as such
and I accept yours, then probably we don’t have an interest in changing
anything in the future.”

Though disagreement over these broad questions remained, imple-
mentation was under way. The telecommunications section of the MRAs
took effect in December 2000, as planned, and the US-EU MRA became
the pattern for future telecom agreements. The US industry later entered
into MRAs with the 17 nations of APEC and then with the Inter-American
Commission of Telecommunications. “The real benefit was not so much
the agreement itself, it was the process,” says one industry official. “It be-
came a model. What’s happening in various countries—not just in Eu-
rope, but around the world—is that the regulatory agencies are changing
their product approval programs to accommodate the MRAs.”

Other sectors did not enjoy such obvious success. The three-year
confidence-building period for the medical device sector of the MRAs
began in December 1998. Industry continued to hope that the United
States and Europe would agree to a joint implementation plan with action
steps and benchmarks. “You may have an agreement signed,” says Bernie
Liebler, HIMA's director of technology and regulatory affairs, “but until

US-EU MUTUAL RECOGNITION AGREEMENTS 345



you actually have a plan, it’s difficult to move forward.”®! For example,
when it began conducting routine European inspections in 1999, the FDA
asked medical device companies if they wanted to include a European
Conformity Assessment Body (CAB) as part of the MRA process. When
Europeans wondered how the FDA could move forward with joint audits
in the absence of a joint implementation plan, the FDA countered that it
was just trying to move forward. “There’s been some miscommunica-
tion,” admits Liebler. “As a result, the process has been slow to get under
way.” The United States and the European Union therefore agreed to
defer implementation in the medical device sector until November 2003.

The biggest problems in implementing the MRAs arose in the electrical
safety and pharmaceutical sectors. In a letter to USTR Charlene Barshef-
sky written in October 2000, EU Trade Commissioner Pascal Lamy ac-
cused the United States of “being hardly within the letter and even less in
accordance with the cooperative spirit of the MRA.” Efforts to implement
the agreement were “drifting dangerously,” he wrote.5> The European
Union believed that US regulatory agencies—particularly OSHA and the
FDA—were undermining the deal by refusing to recognize European
product safety testing as equivalent to tests in the United States. Some
business leaders were especially frustrated by the holdup because they
had made the MRAs a top priority. In a document presented to both EU
and US governments, the TABD noted that failure to implement the
MRAs by the December 2000 deadline “will have far-reaching negative
consequences for both the governments and industry. . . . Full implemen-
tation of the agreement is essential to maintain the credibility of these
processes and future EU-US trade negotiations” (TABD 2000, 23). The
TABD called on the governments to apply the group’s objective of “Ap-
proved Once, Accepted Everywhere” (TABD 2001, 4).

OSHA maintained that it had sole authority to determine whether EU
electrical safety inspection labs met US standards. The European Union
disagreed, arguing that authorities in the 15 member states should certify
these European labs. Three European testing laboratories went ahead and
applied directly to OSHA for approval to certify products for the US mar-
ket; two of these applications received no consideration because they
were made in French and Spanish, not English. “We are a domestic health
and safety agency,” said Steven Witt, the director of technical support at

51. Unless otherwise noted, all quotes from Bernie Liebler are from a 2000 interview with
the author.

52. Pascal Lamy, letter to US Trade Representative Charlene Barshefsky, October 20, 2000;
reprinted in Inside US Trade, November 10, 2000.
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OSHA. “We don’t do translations.”>? In the pharmaceutical sector, the Eu-
ropean Union proposed extending the implementation period for the
pharmaceutical GMPs annex to 2003, but the FDA was hesitant to set any
firm deadline. EU officials also considered increasing the pressure on the
US government by suspending or terminating portions of the MRAs
(such as the telecom agreement) that were of key interest to US industry.

Ultimately, the European Union withdrew entirely from participation
in the MRA electrical safety agreement when the European Council sus-
pended the annex in January 2003. The impasse over implementing the
MRA'’s pharmaceutical annex continued as well. As a result, some char-
acterized the MRAs as a failure. “The efforts that we’ve made to date—the
MRA process for example—are, I think, failures or seen as failures by au-
thorities and the business community,” said Jean-Francois Boittin, minis-
ter for economic and commercial affairs at the French embassy in Wash-
ington. According to Boittin, the lack of progress showed that the United
States and European Union had failed to find “the right framework” for
discussing and resolving regulatory issues in a way that facilitates trade.>*

Not all officials shared his assessment. Assistant USTR for Europe and
the Mediterranean Cathy Novelli observed that although the United States
and European Union “have not figured out all the pieces” of solving regu-
latory problems, “to me, that doesn’t mean we simply cease and desist and
say this is a failure. . . . I take a less dim view of the efforts we’ve had to
date, because we are trying to work our way through this difficult period.”
She suggested that progress on regulatory issues tends to be slow: “For
now at least, we are doomed to incrementalism in terms of thinking about
this.”> Perhaps the most important aspect of the MRA process, some said,
was learning more about the other side. As Mattino notes,

I would say a good half of the negotiating process was spent exchanging infor-
mation. This is one of the good things that came out of the MRA. It made an in-
credible contribution, surprisingly, to a better understanding between the regula-
tory communities. I say it’s surprising because I'm surprised myself that people
didn’t have the chance to get more familiar with procedures in different countries
before. But in fact it is the truth that the MRAs have greatly contributed to the ex-
perts at the same level from each side of the Atlantic talking to each other. In the
end this will hopefully lead us to greater confidence in each other.

53. Witt, quoted in Edward Alden, “Mismatch on Product Safety Puts Accord on Danger
List: The European Union Is Accusing the US of Undermining Their Deal on Mutual Recog-
nition of Tests and Standards,” The Financial Times, November 9, 2000, 23.

54. Boittin, quoted in “US, EU Seek Way Ahead on Stalled Regulatory Cooperation Agenda,”
Inside US Trade, March 21, 2003.

55. Novelli, quoted in “US, EU Seek Way Ahead.”
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Despite their setbacks in dealing with pharmaceutical good manufactur-
ing practices, medical devices, and electrical safety, at a June 2003 summit
meeting the United States and European Union agreed to regulatory coop-
eration in five more areas: cosmetics, automotive safety, nutritional labeling,
food additives, and metrology. European officials characterized the agree-
ment as involving no detailed commitment on any particular regulation,
serving instead as a promise to cooperate on new regulatory issues and to
look for ways to coordinate rule making between US and EU agencies.*® In
February 2004, the United States and the European Union signed an MRA
on marine safety equipment covering $150 million to $200 million annually
in two-way trade. “Regulatory cooperation between us is the way forward
to foster trade and investment,” said the Commission’s Pascal Lamy.>’

Negotiation Analysis of the Case

When the MRA talks are viewed through the lens of negotiation analysis,
it is clear why they proved to be so challenging. The rationale for pursu-
ing MRAs is easy to understand: Companies were often forced to retest
their products in different countries to similar standards, a costly and
time-consuming requirement. But when the process of international trade
met the process of domestic regulation and certification, challenges in-
evitably arose. In the MRA talks, US and European officials confronted
unprecedented institutional issues. Government regulatory agencies, or-
dinarily uninvolved in trade discussions, became central players. Their
involvement complicated the negotiations, for their primary mission was
to protect public safety, not to facilitate trade. The reluctance of some FDA
officials to participate in the process was an obvious sign of this tension.
One lesson that can be drawn from the MRA story is that new issues in
trade necessarily draw new players into trade negotiations, leading to
new complexities in the negotiating dynamic.

In the face of such challenges, participants in the MRA talks sought to ad-
vance the negotiations by engaging in a number of classic game-changing
moves. One such move was the creation of the Transatlantic Business Dia-
logue (TABD). By leveraging this unofficial negotiating forum, business
and government representatives were able to move the official MRA nego-
tiations forward. The MRA talks can also be seen as part of a longer-term
strategy of certain export industries to achieve greater harmonization in in-
ternational standards and to increase pressure on domestic US regulatory
agencies (notably the FDA, the FCC, and OSHA) to change how they regu-
late their sectors.

56. “Lamy Spells Out Areas for US-EU Regulatory Cooperation,” Inside US Trade, June 20, 2003.

57. Lamy quoted in European Commission press release no. 33/04, “EU-US Sign Mutual
Recognition Agreement on Marine Equipment,” February 27, 2004.
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Element #1: Organizing to Influence

The evolution of the MRA negotiations was strongly shaped by two ini-
tiatives originating in the US Commerce Department. The first effort,
spearheaded by Charles Ludolph in 1987, supported and launched MRA
negotiations between the United States and Europe. Anticipating the im-
pact of the introduction of CE marks by the European Union, Ludolph
and his interagency working group surveyed US industries to gauge in-
terest in negotiating MRAs. When a critical mass of industry sectors ex-
pressed support, Ludolph initiated a dialogue with the European Com-
mission that eventually led to the MRA negotiations. He also created
supporting business advisory groups for each industry sector.

The second MRA organizing effort, begun in 1994, resulted in the cre-
ation of the TABD. The brainchild of Commerce Secretary Ron Brown, the
concept of the TABD initially met with a cool response from EC officials,
who wanted evidence of interest on the part of European business. Secre-
tary Brown and his staff involved the European Commission by convinc-
ing the EC to undertake a joint survey of European and US business in-
terest in the idea. Positive results and subsequent success in engaging
business leaders on both sides of the Atlantic led to the first TABD event
in Seville.

Element #2: Selecting the Forum

Arguably the most interesting aspect of the MRA case, like the Multilat-
eral Agreement on Investment (MAI) case, is the effort to create a new ne-
gotiating forum. A key difference, of course, is that the MRA negotiations
ended in an agreement (though tenuous in some sectors), in part because
the TABD forum played a constructive role in helping the negotiators to
overcome significant barriers to reaching a deal.

The TABD is an example of a particular type of game-changing move:
the use of “track two” diplomacy. The creation of a parallel forum al-
lowed informal discussions to take place that helped advance the formal
negotiations. Because the TABD's status as an MRA negotiating forum
was unofficial, the key parties could talk without the pressure of com-
mitting themselves to specific positions. The TABD forum also provided
government negotiators with an important channel for learning about
business perspectives on standards issues. This learning function was
especially helpful in Europe, where businesses had traditionally worked
with national governments, not the Commission. Through the TABD, Eu-
ropean business and EC officials could communicate directly.

The case also illustrates the implications for regulatory agencies of ne-
gotiating standards and certification issues in a multisector trade forum.
Before the MRA negotiations began, the FDA was engaged in focused bi-
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lateral talks with Europe’s DG Enterprise to complete a memorandum of
understanding that would have committed EU countries exporting drugs
to the United States to meet FDA standards. But because the MRAs su-
perseded the MOU process, the FDA was pulled into a new negotiating
forum, where multiple sectors were being dealt with in the context of a
broader trade relationship. The parallel negotiations made cross-sector
trades feasible—a possibility that understandably made the issue-focused
US regulatory authorities quite nervous.

Moreover, the involvement of the FDA in the MRA negotiating forum
advanced the interests of the medical device industry. The US industry
preferred the European regulatory process, which it found less costly and
time-consuming than the FDA’s. By broadening awareness of the differ-
ences in the two systems, the MRAs helped to create pressure within the
US government to reform the regulation of medical devices.

Element #3: Shaping the Agenda

Rather than seek a broad agreement to completely harmonize regulatory
standards, a goal that they realized was probably unreachable, the orga-
nizers of the MRA negotiations decided to focus narrowly on mutual
recognition. By concentrating on the modest objective of recognizing each
other’s testing and certification processes, the negotiators had a fighting
chance of finding a zone of agreement. The deal structure also established
precedents that would help to create momentum toward future regula-
tory agreements.

European and US officials engaged in “prenegotiations” over which
industry sectors would be included in the talks. Negotiators sought to
identify a package of sectors that both represented a reasonable aggregate
balance of trade between the United States and European Union and pro-
vided sufficient potential for creating value through cross-sectoral trades.
The US telecommunications industry was very interested in negotiating
an MRA with Europe, for example, but European Commission officials re-
fused to include telecom unless pharmaceuticals, medical devices, and
electrical safety (strong export industries for Europe) were added to the
package. The United States agreed to include these sectors, in part be-
cause the US pharmaceutical and medical devices industries believed that
they could advance their own agendas through negotiating an MRA. In
this way, mutually beneficial trades shaped the agenda.

Negotiators also made the important decision to narrow the agenda
when disagreement in the pharmaceutical sector threatened to derail the
whole process in 1996. When the FDA objected to preapproval inspec-
tions of pharmaceutical manufacturing processes, the MRA negotiators—
believing that an agreement, however modest, that advanced the harmo-
nization agenda was key—avoided breakdown by agreeing to focus only
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on postapproval inspections. In fact, the FDA eventually accepted preap-
proval inspections.

Finally, the parties needed to decide whether the MRAs should be
placed into a broader, longer-term negotiation framework. After initially
opposing such a framework, which might seem to confirm the perception
that the trade agencies were “in charge” of the regulatory agencies, US
negotiators realized that the real issue was intra-European bureaucratic
politics. DG Trade was trying to solidify its control over the other EC
directorates-general in the administration of the MRAs. Its maneuvers,
as well as the FDA’s discomfort with domestic regulatory issues being
moved onto the trade agenda, illustrate how government bureaucracies
incorporate agenda setting into their efforts to win internal competitions
for policymaking influence.

Element #4: Building Coalitions

The organizers of the TABD sought to support the MRA process by fos-
tering coalition building between US and European businesses. Tradi-
tionally, the US and EU business communities had influenced trade ne-
gotiations by cooperating on an ad hoc, issue-specific basis (as seen, for
example, in the case of the Agreement on Trade-Related Aspects of Intel-
lectual Property Rights). The TABD provided a new institutional structure
that broadened and formalized transatlantic business cooperation (see
figure 7.1).

The TABD also provided a forum for direct dialogue between European
business and the European Commission. Through the TABD, business in-
terests could explore common interests and better educate negotiators on
their positions. For example, European negotiators initially believed they
were acting in the interests of their pharmaceutical companies by demand-
ing that plant inspection reports remain confidential; but when direct dia-
logue between US and EU CEOs and government officials revealed it to be
a nonissue, the roadblock in the pharmaceutical negotiations was removed.

Element #5: Leveraging Linkages

As illustrated in figure 7.2, the MRA negotiations were linked to a num-
ber of prior sets of talks. These included the negotiations in Europe that
created the CE marking process in 1985 and an agreement between US
and German telecommunications companies. The efforts of companies to
negotiate common positions in forums such as the International Confer-
ence on Harmonization (for the pharmaceutical industry) and the Global
Harmonization Task Force (for the medical device industry) also helped
to shape the MRA negotiations.
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Figure 7.1 The TABD and coalitions in transatlantic trade
negotiation
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The negotiators also were bargaining in the shadow of future talks. They
knew that an MRA would establish important precedents for reaching
future bilateral agreements on standards. In fact, the US-EU MRA in the
telecommunications sector became the template for later agreements both
between the United States and APEC and between the United States and
the Inter-American Commission of Telecommunications.

In addition, the MRA negotiations set the stage for subsequent (and prob-
lematic) linked negotiations over the agreement’s implementation. Difficul-
ties were especially acute in electrical safety and pharmaceuticals. When
negotiations over the rules are problematic, it should come as no surprise if
negotiations over implementation are equally fraught with difficulty.

Element #6: Playing the Frame Game

While framing played a limited role in the MRA negotiations, there are
some notable examples of the use of this tactic. One is found in the argu-
ment that the talks were an important step in creating momentum in the
direction of harmonization of standards, which helped to increase the
support of pharmaceutical companies for the MRA negotiations. Another
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Figure 7.2 Linkages in MRA negotiations
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is Ron Brown’s statement, “We should put the business ‘horse’ before the
government ‘cart,” ” which framed business as playing a central role in
the process.

The EPA tried to play the frame game at the end of the process by hold-
ing a public hearing intended to undermine the MRA process. But it didn’t
work. Some in Congress, with similar lack of success, tried to frame the
agreement as threatening the integrity of domestic regulation. Perhaps the
technical nature of the negotiations provided opponents with limited raw
material to create a compelling frame, or perhaps those opponents were
somewhat lacking in focus or creativity.

Element #7: Creating Momentum

In both Europe and the United States, action-forcing events created mo-
mentum in the MRA negotiating process. The European Union’s move to
create new pan-European standards and testing procedures, the CE marks,
together with its prohibition on non-European testing organizations,
spurred US interest in negotiating MRAs. The negotiations showed lim-
ited movement until 1994, however. The Europeans felt little urgency, be-
cause the first standard on electromagnetic compatibility would not come
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into force until 1995. The deadline for implementing that standard, an-
other action-forcing event, eventually goaded the European side into ac-
tion; they had to initiate talks with the United States in a timely manner
or face the likelihood of a US challenge at the WTO.

The Commerce Department skillfully used surveys as action-forcing
events that progressively pushed MRAs onto the trade negotiation agenda—
an example of step-by-step involvement. Charles Ludolph’s early survey
of US businesses regarding the US-EU trade relationship clearly identified
regulation as their biggest concern. The survey also demonstrated that
many sectors had substantial interest in pursuing an MRA. The joint sur-
vey of US and EU businesses undertaken by the Commerce Department
and the European Commission likewise proved a potent tool for estab-
lishing a critical mass of support to create the TABD.

As the negotiations progressed, key meetings of TABD and high-level
government officials helped to maintain momentum. After the nego-
tiations in the pharmaceutical sector bogged down in 1996, for example,
the TABD meeting in November was instrumental in achieving a break-
through. Similarly, the final high-level meetings between USTR Charlene
Barshefsky and European Commissioner Sir Leon Brittan facilitated high-
level agreement on some remaining difficult issues, while at the same time
spurring the bureaucracies on both sides to bring the process to closure.

The FDA unsuccessfully tried to slow momentum by arguing that the
Food, Drug, and Cosmetic Act constrained what it could agree to. This ar-
gument was undercut when Congress included provisions in the FDA
Modernization Act of 1997 that directed the FDA to support the MRAs.
The act also gave the FDA a 180-day deadline for presenting a plan to
achieve mutual recognition of good manufacturing practices inspections.

Though enough momentum was created to successfully reach agree-
ment, some was lost in the MRA implementation phase, as seen in the Eu-
ropean Union’s decision to cancel altogether its participation in the elec-
trical safety sector. Struggles over implementation might indicate that
more guidelines, deadlines, and high-level government participation in
the negotiations are needed to ensure follow-through.

Conclusion

Reaching an agreement is by no means the end of the story: Further talks
are necessary to bring an agreement into force. As noted above, while the
US administration was successful in garnering support for the MRAs, sig-
nificant problems emerged in implementing their terms. Challenges in
implementing the MRAs were principally due to continuing (and under-
standable) reluctance in the US regulatory agencies to recognize European
safety standards and testing as equivalent to those of the United States.
Some believed that the MRAs required too much too soon. To repeat the
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words of one European negotiator, “The MRA often implies regulatory
changes that the responsible parties on the internal front are not always
ready to put in place, have not conceded to, or did not expect would come
so quickly.” Though the prospects for full implementation remain unclear,
the MRAs are one link in a larger ongoing process of dealing with the sig-
nificant challenges of domestic regulation in a globalizing economy.
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Appendix 7A

Excerpt from the FDA Modernization Act of 1997
Section 410: Provisions for Mutual Recognition
Agreements and Global Harmonization

@)

@)

®)

4)

®)

The Secretary shall support the Office of the United States Trade
Representative, in consultation with the Secretary of Commerce, in
meetings with representatives of other countries to discuss meth-
ods and approaches to reduce the burden of regulation and har-
monization regulatory requirements if the Secretary determines
that such harmonization continues consumer protections consis-
tent with the purposes of this Act.

The Secretary shall support the Office of the United States Trade
Representative, in consultation with the Secretary of Commerce,
in efforts to move toward the acceptance of mutual recognition
agreements relating to the regulation of drugs, biological prod-
ucts, devices, foods, food additives, and color additives, and the
regulation of good manufacturing practices between the European
Union and the United States.

The Secretary shall regularly participate in meetings with rep-
resentatives of other foreign governments to discuss and reach
agreement on methods and approaches to harmonize regulatory
requirements.

The Secretary shall, not later than 180 days after the date of enact-
ment of the Food and Drug Administration Modernization Act of
1997, make public a plan that establishes a framework for achieving
mutual recognition of good manufacturing practices inspections.

Paragraphs (1) through (4) shall not apply with respect to products
defined in Section 201(ff).
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Appendix 7B
Agreement on Mutual Recognition Between the European
Community and the United States of America (1998)

Framework

The EUROPEAN COMMUNITY, and the GOVERNMENT OF THE UNITED
STATES OF AMERICA, hereinafter referred to as “the Parties,”

CONSIDERING the traditional links of friendship that exist between the
United States of America (US) and the European Community (EC);

DESIRING to facilitate bilateral trade between them;

RECOGNIZING that mutual recognition of conformity assessment activi-
ties is an important means of enhancing market access between the Parties;

RECOGNIZING that an agreement providing for mutual recognition of con-
formity assessment activities is of particular interest to small and medium-
sized businesses in the US and the EC;

RECOGNIZING that any such mutual recognition also requires confidence
in the continued reliability of the other Party’s conformity assessments;

RECOGNIZING the importance of maintaining each Party’s high levels
of health, safety, environmental and consumer protection;

RECOGNIZING that mutual recognition agreements can positively con-
tribute in encouraging greater international harmonization of standards;

NOTING that this Agreement is not intended to displace private sector
bilateral and multilateral arrangements among conformity assessment
bodies or to affect regulatory regimes allowing for manufacturers’ self-
assessments and declarations of conformity;

BEARING IN MIND that the Agreement on Technical Barriers to Trade,
an agreement annexed to the Agreement establishing the World Trade Or-
ganization (WTO), imposes obligations on the Parties as Contracting Par-
ties to the WTO, and encourages such Contracting Parties to enter into ne-
gotiations for the conclusion of agreements for the mutual recognition of
results of each other’s conformity assessment;
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RECOGNIZING that any such mutual recognition needs to offer an as-
surance of conformity with applicable technical regulations or standards
equivalent to the assurance offered by the Party’s own procedures;

RECOGNIZING the need to conclude an Agreement on Mutual Recogni-
tion (MRA) in the field of conformity assessment with sectoral annexes;
and

BEARING in mind the respective commitments of the Parties under bi-
lateral, regional and multilateral environment, health, safety and con-
sumer protection agreements.

HAVE AGREED AS FOLLOWS: . ..

ARTICLE 2
PURPOSE OF THE AGREEMENT

This Agreement specifies the conditions by which each Party will accept
or recognize results of conformity assessment procedures, produced by
the other Party’s conformity assessment bodies or authorities, in assessing
conformity to the importing Party’s requirements, as specified on a sector-
specific basis in the Sectoral Annexes, and to provide for other related co-
operative activities. The objective of such mutual recognition is to provide
effective market access throughout the territories of the Parties with re-
gard to conformity assessment for all products covered under this Agree-
ment. If any obstacles to such access arise, consultations will promptly be
held. In the absence of a satisfactory outcome of such consultations, the
Party alleging its market access has been denied may, within 90 days of
such consultation, invoke its right to terminate the Agreement in accor-
dance with Article 21.
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